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PRIVY COUNCIL. 

ApPiiL FaoM THC Pj«jiB Ch,efOo:]rt. 
Ddoember 4, 1919. 

Pre/tfnl:—Lord Sbaw^, Sir John Edge, 

Mr. Ameer AJi aod Sir Liwrenoe Jeokios. 

hawah BaAadur MUHAMMAO RUSTAM 

AH KHAN^ fliKCJ DECB 18 ED (mow rbpre- 

sbbtbdbt Wflicaft MUHAMMAD SAJJAD 
ALT KHAN and OTaBsa) and another — 

FLAINTIPF:'—ApPBLLiNlS 
versus 

Thi municipal committee cf KAR. 

NAL OITY~DbFBND*mTS—RE ePJNDE^T?, 

Highway-^Dedication to the public—Intention to 
dedicate—Permissive Uie by tenants or their visitors, 
effect of—Dedication to a section of the public, 
vihetker sufficient—Punjab Municipal Act (III of 191 «), 
9s, 8,171—'Public street, what is. 


. caB©B where tho existence of a public highway 
18 in issue, it is of crucial iniportanco to distinguish 
between the grant to tho public ns such of a right 
of way and the permission which naturally flows 
from tho use of tho ground as a passage for visitors 
to-or traders with the tenants whose shuns abut 

upon It. [p, 3, col. 2 ] 

A publio right of way can bo acquired by user 
of, or by dedication to, the public in general Rut 
m order to constitute a valid dedication to tho 
public of a highway by the owner of the soil there 
most bo an intention to dedicate—there must be ar 
ammusdcciicnMdi, of which the user by the public is 
evidence, and no more, and a single act of intornii. 
tiou by the owner is of much more weight, upon 
question of intention, than many acts of enjoyment 
Iho onus of establishing such an intention lie; 

pearly upon tho person assorting the dediciilion 
LP 4, col. 1 .] 

A person in dedicating land to public use maj 
plw snoh limits as ho wishes upon the dedication 
Ihere may be a dodieatiou to tlio public for a limited 
purpose as for instance an access to a partieulai 
Duiiding, or a footway, horso-way or drift-wav, but 
were can be no such thing in law as a public right 
constituted by dedication lo only a secti'^u 
of the pdblic. [p. 3 ^ col. 2. p. 4, col. 1.] 

Aplotof ground left open in a market owned bi 
» itzen, and by its nature af^cos.sr»ry to shop propertj 

1 


and let by him as such to his shop tenants, and 
neither drained, lighted, nor cleaned by a Municipal¬ 
ity would nob form a publio street, and if the 
Municipality enters upon it and builds a road across 
it in spite of the objection of the owner and without 
taking any steps under the Statute to acquire it, 
such action amounts to a trespass and the ground 
still remains the private property of the owner, 
[p. 4, cols. 1 & 2.] 

Appeal from a deoree of tbe Paojab Chief 
Court (Sir Donald Johnstone, Kt„ 0. J., 
and Mr. Jastioe Soott*Smitb), dated tbe 12th 
April 1916 and reported as 35 Ind. Cas. 458, 
reversing a deoree of the Court of tbe Dietriot 
Judge, Karnal, dated the 23rd Deoember 1912. 

FACTS of the case suffiolently appear 
from their Lordshipa’ judgment. That 
judgment, however, isinoorreot in stating 
that the Dietriot Judge affirmed, and the 
deoree of the Chief Court disaffirmed, tho 
exietenc) of a publio street: on the oontrary 
the Distriot Judge negatived the existenoe 
of a publio right of way and gave plaintiffs 
(the Nawab, now appellant) an injunotion: 
but on appeal the Chief Court (Soott* 
Smith,, J., and Johnstone, C, J.) reversed the 
deoision and dismissed plaintiffs’ snit. 

■ Messrs. De Gmyther, K, 0., and O'Qorman, 
for the Appellants:—There is no evidence 
here from which a dedication to tbe pnblio of 
tho space between the shops oan properly 
bo inferred. Tbe Nawab has held this 
market' for a long time, but this is the 6r8t 
time that his ownership has ever been dis¬ 
puted. Before Aot lit of 1911 there was an 
Aot AX of 1S91 (Punjab) dealing with 
the same matter —vide seotions 3 {g) and 
7o ig) : but between 1891 and 19ll the 
Nawab submitted to no acts impugning his 
absolute ownership. So far from, being 
dedicated, the enclosure bad gates, which 
were shut at night. The way in eu't is an 
oosnpation way, not a highway. 
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[Sir La^rknce Jenkins. —If tbe MuDioipal 
Committee are right, jon ^^ould have do 
right to cloee tbe gates. Yoa have to 
aeeeriain if the Nawab bad au inteution to 
give. ] 

Tbe right eojcyed by members of tbe 
public \T8B limited to oomiDg totbeebope; 
it ^as enjoyed in the right of the tenaDls, 
Dot as members of the public. 

Befereuce was made to Poole v. Husldnson 
(1), Ar.deTsonv. Juggodumha Dahi (2), Munici¬ 
pal Commissior.er cf Bombay v. Mothuraboi 
(3), Kolidas v. Municipality of Dhandhuka (4). 

[Sia Laurence Jenkins referred to tbe 
Indian EaEementa Aot, U82, (Act V of . 882), 
ceetioD 2], illustratiOD (6), and to Barraclovyh 
V. Jehnon (5),] 

Tbe respondents did not appear. 

JUDGMENT. 

Lord Shaw. —This is an appeal from a 
deoiee of tbe Chief Court of tbe PoDjab, 
dated tbe 12th April 1916, reversing a 
decree of tbe Court of tbe District Judge,' 
Kama], dated tbe 23rd December 1912. 

Tbe respondents in the appeal are tbe 
Municipal Committee of Karnal City, 
Tbe prcceedings had reference to an alleged 
pnblio street in Karnal, Tbe District Judge 
affirmed, and tbe decree of tbe Chief 
Court disaffirmed, the existence of such a 
public street. 

The Municipality has made no appearance 
by Counsel at the Bar of tbe Board. 
Their Lordships are in the position of 
having to decide what ex facie is an 
important question cf public right, in tbe 
absence of these who in the ordinary 
course would defend it. This has ddded to 
the difficulties of the case. 

By section 3. sub^Eection 13, of tbe 
Punjab Mnnioipai Act, 1911, **street'* is 
deBned to mean:~ 

*‘Any read, footway, square, ocur^ alley 
or passege accessible, whether permanently 
or temporarily, to tbe public, whether a 
thoroughfare or net.” 

(1) (1843) 11 M.i W, 627; 162 D. B. 1039. 

12) 6 C. L. 

(3; 30 C. 66tj 8 Bom. L. R. 467; 4 Cf. L. J. ^3. 

(4) eB.etO; 3 Ind. Dec. In. a 913. 

tO) (1838) 8 A. A B. tO; 3 N. & P. 233j 1 W. W. & 
D. J0?i 7 L. J. 'i- B. I7?j 2 Jui.839. 


And by tbe same sub section ^‘pnbliostreeC* 
is deflued to mean any street— 

*'U‘) over which tbe public have a 
right of way; or 

“(n) heretofore levelled, paved, metalled, 
channelled, sewered, or repaired out of tbe 
Municipal or other public funds; or 

*iiit) which, under the provisions of 
section 171, is declared by tbe Municipality 
to be, or under any other provisions of 
this Act becomes a public street.” 

On one outstanding fact of tbe case 
tbera would appear to be no difficulty in 
tbe judgments of tbe Courts below, namely 
that, apart from tbe question now raised 
as to the street, tbe appellants are tbe 
absolute owners of Nawab Gaoj, a market 
in tbe city. Notwithstanding tbe protest 
of the appellants, the Municipal Committee 
recently oonetrooted a metalled road through 
tbe Ganj on the plea that the area over 
which the road was laid was a **publio 
street” under the Municipal Act as above 
quoted 

The Ganj is built in a form of a Eatra ov 
rectangular obse, to which entrance is obtain* 
ed by four gales. One of these gates was 
missing at the institution of tbe suit. Th^ 
others existed and were shut at night. Bound 
tbe close was a series of shops which 
were leased mostly to grain merchants. 
Tbe enclosure thus formed is a narrow 
courtyard, on tbe floor of which the 
tenauts pile up tbeir grain in separate 
beapp, ard under the courtyard there are 
maeonary bins for storage. There seeme little 
doubt that tbe solum of tbe courtyard was 
necessary, or at least most valuable, to tbe 
tenants of the shops, and these tenants not 
only paid rent for the shops, but paid dues 
for tbe uee of tbe courtyard. 

Tbe Municipality have under their Act 
tbe ordinary poaers of draining, cleaning 
and lighting. Brior to the o).6ration8 com* 
plained of they never exercised any of 
snob powers over ibe ground in issue, 
They never drained tbe courtyard. In 
tbe coireepondence preceding tbe action, 
and in the pleading of the euit, they 
claimed, however, ibat tbe courtyard was 
municipally lighted; but it turned out, and 
has been eo found by both Couyts, that 
the only lighting was by two lanterns 
put up by cr for a member of the 
Municipal Cemmittee for bisowu oonvenienas* 
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As tbe learned Judges of the Chief Gonrt 
say, **tbere is no evidenoe that the Mandi 
was properly lit by the Manioipal Committee, 
and tbe patting ap of these two lanterns 
does not prove that the plaoe was a pnblio 
one.*’ The cleaning of tbe eoartyard was 
never done by the Manioipality; on the 
Qontrary, the responsibility for that was 
laid by them upon the appellants’predeoes* 
Bor. This important matter will be presently 
referred to. 

A plot of ground of this oharaoter owned 
by one eitizen, and by its natare aooessory 
to ehop property, and let by him as snob 
to his ebop>tenant8, and neither drained, 
lighted, nor oleaned by the Manioipality, 
would rot appear in ordinary oiroamstanoes 
to form a pnblio street. The only fcunda* 
tion for eneb a plea weald be that wbioh 
has been affirmed by tbe Court below, 
namel}’, that there existed throagh this Ganj 
a pnblio right of way, and that this bad 
been acquired by reason of dedioation as 
fluoh by the owner. The question in the 
ease is whether this view is oorreot. 

On this question it is admitted that there 
has been no dedioation expressly or in 
writing. It appears also to be quite olear 
that there is no user of long duration 
from whiob an inferenoe of suob a de> 
dioation to the pnblio would naturally arise. 

Their Lordships have, however, examin* 
ed tbe evidenoe of dedioation relied upon 
by tbe Chief Court, and it may be at 
onoe stated that they found nothing there¬ 
in wbioh is adequate to support tuoh a 
transaotioD. 

The Board do not enter upon details, but 
feel inolined to oite the prinoipal (-xample of 
the evidenoe relied on by the Court below. 
It is that of Mr, Ram Cbander. Iq the 
jadgment appealed from it is stated "that 
be frequently passed through that part of 
the Kaoha road wbioh previously existed 
where the Paooa road now is. He is a 
perfeotly independent witness, and we have 
no reason for disbelieviog him.” 

Their Lordships entirely aooept the de- 
Boription of tbe witness here given. On 
examination of bis evidence, however, it turns 
out that for a few years back he has gone 
from his bungalow to bis office “generally 

Nawab Ganj Mai di.” And he says: — 

^ There used to ba a Kaoha road pre¬ 
viously at tbe peace where the Municipal 


Committee has now built a Paooa road. 
I do not know whether it is a publio 
road or not. I often pass by that 
road.” 

After explaining that his office has been 
in tbe neighbourhood only for tbe last 
seven or eight years, he adds:^ 

'*Tbere was no 6xed way before tbe 
oonstraotion of the Paooa road. 1 used to 
pass by tbe way 1 could find. There was 
no drain on any side. Previously oorn 
was generally stored on tbe road also. 

Some passage was left.As there was 

no partioular Paoca road and drain, oorn 
was generally stored a little way off tbe 
oentre. Most of tbe Banias objeoted to my 
passing. When 1 passed over tbe oorn tbe 
shopkeepers objeoted, saying 'why do you go 
over the corn?’ ” 

Tbeir Lordships oite this as a sample 
not of evidenoe of dedioation, but of 

evidenoe wbioh is wholly insufficient to 

suggest dedioation, to the pnblio. It is 

in Buoh oases of oruoial importanoe to 

distinguish between the grant to the pnblio 
as snob of a right of way, and tbe per¬ 
mission whiob naturally Bows from the 
use of the ground as a passage for visi¬ 
tors to or traders with the tenants whose 
shops abut upon it. in the present oase 
it appears to tbeir Lordships extremely 
doubtful whether tbe term '*dedtaation” 
oan with propriety be applied to what 
took plaoe. If tbe term be employed, it 
oan only be in this sense that tbe de¬ 
dication of tbe solum of tbe oourtyard 
was dedioation not to tbe publio, but to 
tbe u^es of tbe shopkeepers and tbeir 
oustomers, tbe prinoipal use being tbe storing 
and display of grain, At night, when 
business was over, tbe plaoe was shut up 
and the gates were olosed. 

It is true that members of tbe publio 
would get access to a plaoe whiob was used 
by oustomers, and might or might not pass 
through it. This on tbe point of dedica¬ 
tion infers notbing, A person in dedicating 
land to public use may, of course, place 
such limits as he wishes upon tbe de¬ 
dioation, if he make those limits clear and 
deBnite. That is to say, he may announce 
to tbe public that a oertain road is de- 
dioated to it ai aooess, say, to a partioaiar 
bailding or for a particular purpose. But 
there oan be no such tbiog in law as \i, 
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poblio right of way, ooDStitnted by de- 
dioatioD to only a seotion of the pablio. 
As Baron Parke said in Foole v. Huskinson 
( 1 ):- 

“There may be a dedioation to the 
pablio for a limited parposr, as for a 
footway, boree way, cr drift way; bat there 
oaoDot be adedioaticn to a limited part of the 
pnblio.” 

A farther dictum of that very learned 
Judge may be aUooited:^ 

in order to conatitatea valid dedioation to 
the pablio of a highway by the owner of the 
eoil, it ia olcarly settled that there mast be 
an intention to dedicate—there must be an 
animvs dedicandi, of wbiob the user by the 
pablio is evidence, and no morr; and a 
single Bob of interraption by the owner ia 
of mnob more weight, apon a question of 
intention, than many aots of enjoyment.” 

Upon this point the evidence appears to 
tbeir Lordships to be sobstantially all in 
one direction. Aooording to it, intention 
to dedicate (apart from tbe user, of whioh 
a sample bas been given) there was none. 
On tbe oontrary, so recently as the year 
1902, the Manioipality itself treated tbe 
Ganj not as public bat as private property. 
On an application of tbe shopkeepers there* 
in, the manioipal aathority wrote, to tbe 
propiertcr of tbe Ganj asking that a well 
shoald be protected by a wooden struotore, 
while aa to the right of way, etc., the 
Municipality pot the matter thus:— 

*'Tbe way in the market is id a very 
bad oondition, and the sweeper deputed 
by tbe State does not do any work. A 
bad smell is spreading in tbe market. It 
is requested that the way in tbe market 
should be paved with concrete, beoause tbe 
income of tbe cotroi duty cf tbe market 
is deposited in tbe treasury of tbeNawab. 
If yea be so generous as to get this 
ameunt deposited in tbe Municipal Fund, 
the Municipal Fond shall be responsi* 
bid for oleanliLeFB and fer getting tbe 
read in tbe market mede Pucoa, otherwise 
yea should make yocr own arrangements 
in ccnneclion therewith.” 

No date is assigned by tbe Cenit below 
fer the alleged dtdicatioi'; but it cannot 
Lo Laid (hat it occurred after tbo date cf 
(Lis letter: and tbe lotier itself is a no* 
gation cf tbo idea cf dedication to (he 
rublio having been made. 


Notwitbstanding tbie, tbe Mnnieipality 
entered upon the groand and built a road 
across it inspite of the objection of Ibe 
Nawab and without taking any steps neder 
this Statute to acquire the gronnd, In 
tie opinion cf their Lordships, this was 
a trespsEs. The ground still remains the 
private property of the appel/ants. 

Tbeir Lordships will humbly advise His 
Majestly that (be appeal be allowed, and 
that (he decree of tbe Chief Ccurtof the 
Punjab, dated tbe 12th April . 1916 be 
recalled with costs, and tbe decree of tie 
1 istriot Court he restored. The respondents 
will pay the costs of this appeal. 

Appe-il allowed. 

Solicitors for the Appellants: MesErs. fianlren 
8c Oheiter, 


CALCUTTA HIGH COURT. 

Civil Rule No. 744 op 1916, 

August 28, 1919. 

pretent :—Sir Asntosh Mcokerj’ee, Kt. 
RALYAN SINGH asd otuebs— 

tPftllTlOMEBB 

versuB 

RAMGOLAM SINGH and othehs— 
Opfosite Party. 

Civil Procedure Code (Act V of 1908J, e. 161 — 
Act of Court—Party, whether con be prejudiced ■ 6y act 
of Court — Judge, duty of—Inherent power of Coutt to 
malic order refiuired by justice. 

On an appeal coming before tbo Bigb Court that 
Court suggested that tbo matters in dispute should 
bo investigated in a separate suit; this was accept* 
od by both parties, with the result tliat the appeal 
was not heard on tho ments. It transpired, however 
that tho matters could not he so investigated and 
the parties were thus relegated to tho position of 
not having the matters in controversy between 
them decided by tljo High Court. In these oircum* 
stances an application was made to tho High 
Court for restoration of the appeal so that it might 
be heard on tbo merits: 

Z/c/tl, that the Court hud iuhorent power to moke 
the restoration in order to enable it to discharge 
the duty cast upon it us a Court of Justice to deter. 

jiiiuc the controversy between the parties, and (hat 

applying the maxim aetas curi-.r nemiuem graialil 
(nu iicLof the Court shall prejudice no man), Iho 
failure of the Court to decide a case after sub. 
mission could not be permitted to defeat the sub. 
fctantial rights of the litigants, [p. C, col. l.J f 
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Hnle in tbe matter of Appeal from Original 
Order No. 495 of 1904, decided by-Maolean, 
0. J., and Mockerjee J., on tbe 12th Febraary 
1906. 

Babas DuiarJca Nath Ohuckerbutti/ and Kali 
Kinhar Ohackerbuttyt for the Petitionere. 

Babas Biraj Mohan Moiumder and fiam^ndra 
Mohan Motumdarj for tbe Opposite Party. 

JUDGMENT. —This is an appHoation to 
vaoate an order made by the late Chief Jastioe 
Sir Franois Maolean and myself on tbe 12th 
Febraary 1906 in Appeal from Original 
Order No. 495 of 1904. That appeal was 
directed against an order of tbe Sabordi* 
Date .Jodge of Mongbyr, dated tbe 6tb 
Jane 1904, in the matter of an application 
for restitotion in exe.eation proceedings. 
The effeot of tbe order of the Sobordinate 
Jadge was that tbe objeotion to tbe grant 
of restitction was oyerrnled. Tbeindgment 
of this Coart which was delivered by the 
Chief Jastioe was as follows:-^ 

' We think this ease bas fallen into a 
little oonfasion, possibly, speaking with all 
respeot, by reason of tbe order made by a 
Division Benoh of this Court; bat let that 
pass. Wesaggested to the learned Vakil 
for the appellants that perhaps the best 
way to deal with the rase would be that 
the appeal shoald be withdrawn, leaving 
it to tbe present appellants, who are the 
jndgment'debtors and objeotcrs, to bring a 
salt to reoQver pos-ession of tbe property 
^ dispate, tbe present deoree bolders, re* 
Bpondents, andertaking that neither the 
present prooeedings for restitation, nor the 
fast that the previons salt brought by the 
present appellants (No. 359 of 1900) was 
sabseqaently dismissed for non proseoution 
on the 5th of Marsh 1903 shall in any 
sense be treated as a bar to any fresh 
snit which tbe present appellants may be 
advised to institute in relation to the dis 
pated property. Both parties agreeing, we 
by oonsent make the order aooordingly. We 
make no order as to the ocsts of this appeal." 

This order was made in tbe presenoe of 
Mr. Digambar Chatterjee and Mr. Dwarka* 
nath Chakrabarti who represented tbe 
appellants and of Dr. Rasbbihari Ghosh, 
Manlvi Mohammad Yusoof and Mr. Hari- 
bhashan Mookerjee who represented the 
respondents. Tbe parties and their repre¬ 
sentatives thought that a satisfactory way 
bad been foond for the investigation of 


the matters in controversy. On the 19th 
April 1911 a salt was institnted, as con¬ 
templated by tbe order of this Gonrt, in 
tbe Court of tbe Sobordinate Judge at 
Mongbyr. Tbe suit was tried on the 
merits and was dismissed on tbe 14th 
August 1912. The plaintiffs lodged an 
appeal in this Court on tbe 6th Jannary 
1913. Tbe papers were printed in dae 
coorse, and tbe appeal was set down for 
disposal before Fletoher and Riehardsoc, JJ., 
on tbe 4th Jane 1915. The Court, of its 

own motion, raised the question, whether 
the suit oonld be maintained in view of 
the dismissal for noD'proseontion on the 

5th March 1903 of the suitof 1900, The 
question was not taken up at the instance 
cf either party. The plaintiffs could not 
possibly raise a question as to the competence 
of their suit. The defendants, who had 
not raised any such objeotion in the trial 
Coart and had obtained a decision on thg 
merits in their favour, were anxions to 
have tbe dispute oonoluded by a pronounce¬ 
ment on the merits of the controversy by 
this Court. The Bench, however, notwith- 
standing the terms of tbe judgment of tbe 
12th Febraary 1906 and inspite of what 
had happened in the trial Court and what 
tbe litigant parties anxiously desired in this 
Court, proceeded to deal with tbe question 
of tbe maintainability of tbe suit, came to 
tbe ooDolusioD that tbe suit was barred 
under section 103 of the Civil Procedure 
Code of 1882 and dismissed it on that 
gronnd. Fletoher, J., stated explicitly that 
as tbe point was one for which tbe 
plaintiffs themselves were not responsible, 
he thought there should be no order for 
the costs of the appeal. Tbe plaintiffs, thus 
balHid in their search after jastioe, have 
applied to me to rescind tbe order made by 
Sir Francis Maolean and myself on their 
appeal on the I2th Febraary 1906 so that 
the appeal may be restored and heard on 
the merits. I feel no doubt that tbe appli¬ 
cation should be granted in tbe interest 
of jastioe. 

[ am not called upon to consider the 
correctness of the decision of Fletoher and 
Richardson, -IJ. I assume for the purpose) of 
this application that the order was right 
and appropriate. The position thus is that 
the matter in controversy between the 
parties bas never been decided by this Oo ii v 
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Qot in 1906, beoause we were of opinion 
that it eonld be investigated by a separate 
suit, not in 1915 beaause another Division 
Benoh of this Coart took the view that 
the matter oonid not be investigated in a 
separate suit. The parties are in no way 
to blame for the embarrassing situation in 
whiob they now 6nd themselves. The judg* 
ment of Sir Franois Maolean makes it 
abundantly olear that the suggestion first 
eame from the Court that the matters in 
dispute should be investigated in a separate 
suit, and, as might be eipeoted, it wae 
aooepted by both the parties. The result 
was that the appeal wae not beard on the 
merits. This oourse wae adopted on the 
assumption that the question oould be in* 
vestigated in a separate suit. That antioipa* 
tion has not been realised, In suoh oiroum* 
stanoes, tbe Court has inherent power to 
vaeate tbe order to enable it to dissharge 
the duty oast on it as a Court of Justioe 
to determine the controversy between tbe 
parties. It would constitute a just re- 
proaoh to the administration of justioe 
by this Court, if a litigant were sent from 
poet to pillar and from pillar to post 
without even ultimately obtaining a bearing 
on tbe merits of his ease. In tbe events 
whiob have happened here, tbe maxim 
applies actus curix nemtnem gravabit, an aot 
of the Court shall prejodioe no one. This 
maxim is, in the language of Cresswel), J., 
in J^reeman v. Tranah (1), founded upon 
justioe and good sense and affords a safe 
and oertain guide for tbe administration of 
the law. It is the duty of a Judge to try 
the oauiee set down for trial before him, 
and the failure of tbe Court to deoide a 
oase after submission oanoot be permitted 
to defeat the substantial rights of a litigant. 
There is thus no escape from tbe oonolueion 
that tbe order made by Sir Franois Maolean 
and myself on the li^th February 1906 
should be vacated. 

Tbe opposite party has laid stress on the 
delay whiob has taken plaoe in bringing 
this matter before the Court. The judgment 
of Fletcher and Richardson, JJ., was pro* 
uounoed on the 4th June 1915. Tbe 
application wan ready on the 20tb December 
1915, though it was not aomally moved 
before me till tbe let September 1916. 

(n (1862) 12 C. B. 400; 21 L. J. C. P. 214; 16 Jur. 

lUl. 


Mr. Dwarkanatb Cbakrabarti, abo was in 
charge of the matter, has explained that 
though the papers were made ready, he 
really found it difficult to advise his 
clients as to tbe appropriate probedure, 
in view of tbe extraordinary oiroumstanoea 
of tbe case, which, he added, were unique 
in his long experience. He farther stated 
that an additional difficulty was oreated 
by reason of tbe fact of the establishment 
of the High Court at Patna. Finally, 
the matter wae mentioned to me in Court 
much earlier than the date on whiob it 
was actually heard. In all these oircom* 
stances, I thought that a Rule sbonld be 
ismed and 1 have heard nothing to obange 
my opinion. 

The result is that tbe Rule is made 
absolute aod tbe order of tbe 12th Fabrairy 
1906 revoked. The consaquenoe will be 
that Appeal from Order No. 495 of 1904 will 
stand restored to the file of this Court 
as an QDdisposed of appeal and will be 
heard by such Bsnoh as may be appointed 
by tbe Chief Justice by virtue of the 
authority vested in him. 

As regards tbe costs of this Rale, it 
has been argued by tbe opposite party 
that they are not responsible for wbat 
has happened; that they have been tbrongb* 
out ready and willing to submit to a 
decision on the merits by this Court, 
both in the appeal from original order 
and in tbe appeal from original decree; 
and that in view of tbe peculiar oircum* 
stances of the case, they were bound to 
enter appearance in this Rule. There is 
maoh force in these contentions and they 
point to tbe oonolusion that the opposits 
party should have the costs of this Rule. 
We assess the hearing fee at five gold 
mohurs. 

The records will be retained in this 
Court till the final disposal of the appeal. 

Buie made absolute. 
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Rioai KIS1E!I V. BiTtAM LiL. 

LAHORE H[GH COURT. 

SccoxD OiviD Appcal No. 24i13 op 191$. 

Marah 26, 1920. 

‘Mr. Jaatioa Chavis, Aatiog Chief 
Jast.ioe, 

RADHA KISHEN— Ubpbndabt 
^ —Appellant 

versus 

RATTAN LAL and othbb^—Plaintipps 

■>-EBf)PONDBNTS. 

Landlord and tenant—Enhancemant of rent, effect of 

_ Agreement to vacate within one month of receipt of 

notiee—ifotice to quit not expiring with end of mouth, 
validity of^^Transfer of Property Act (IV o/1883^, 
. 106. 

' Mere enhancement of rent does noc put an end 
to an existing tenancy, [p. 8, col. I.] 

Defendant executed a lease in plaintiffs’ Tavoui* 
on the 30th Angpist under which rent was fixed 
at 'Re. 16 per mensem payable on the 2nd day of each 
Hindi month. The lease also contained an agreement 
to the effect that the defendant would within one 
month of receipt of notice pay the rent and vacate 
without objection. On tho 27th May 1917 tho 
parties agreed to raise the rent to Bs. 40 per 
mensem, but there was no other change in the 
terms of the tenancy. On tho expiry of the lease 
on the 30th' August 1917 no new lease was executed. 
On the 8th August 1916 plaintiffs sent defendant 
a notice to vacate within ono month from receipt 
of notice This notice was received by the defendant 
on the 10th August, which was tho Hrd day of a 
Hindi mouth, The defendant having failed to vacate, 
the plaintiffs sued for ejectment and for recovery of 
rent: 

Held, (1) that the raising of thereat to Rs 40 per 
mensem did nob create any fresh tenancy and after 
tho expiry of the lease the old terms still continued 
to apply as no fresh ones were agreed upon, [p- 
col. 1.] 

(2) that ai there was a clear contract in the 
lease to vacate at one month’s notice, section 106 
of the Transfer of Property Act did not apply 
and tho notice was perfectly valid, even though it 
was not received on tho 2nd day of the Hindi 
month, [p. 8, col. 1 ] 

Bradley v. Atkimon, 7 A. 899: A.W.N. (1885), 28«; 
4 Ind. Deo. In. a.) 990; Saktawnn v. itohnn Sinyh, 
A. W. N. (1896), 61; Shaikh Sona UllaK v. Troylnkho 
Nath Gorci, 2 0, W. N. 383, distinguished. 

Second appeal from the deeree of tbe 
Distriot Judge. Delhi, dated the 3rd No* 
vember 1919, revereiog that of the Maosif, 
let Glass, Delhi, dated the 13tb August 
1919. 

Mr. Ves Naj Sawhny, for the Appellant. 
Mr. Manohar Lai, for tbe Respondents. 

JUDGMENT.—The plaintiffs are the 

landlords, defendant is the tenant of a shop 
Delhi City. 


PlaiotiSi sns foe ejectment and rent. 

There was a lease, dated SOth August 
1916, under whioh rent was Bced at Rs. 16 
per mensem payable on the 2nd day of eaoh 
Hindi month.One olaass in the lease is: ‘ W^hen 
tbe landlords want me to vasate I will, within 
one month of reoeipt of notioe, pay my rent 
and vaoate without objestion.” 

On 27th May 1917 tbe parties agreed to 
raise tbe rent to R?. 40 per meosem but there 
is no evidenoe as to any other obange in the 
terme of tbs tenanoy. The lease expired on 
30th August 1917, but no new lease was 
exeouted. On 8 th August 1918, tbe plaint* 
iffs sent defendant a notice to vaoate tciih- 
in one month from receipt of notice, rent in 
default to be at Rs. 125 psr mensem. This 
notioe was reoeived by defendant on the 10th 
August, whioh was the 3rd day of a Hindi 
month, 

Tbe first Court gave a decree for rent 
only, holding that the notioe was invalid 
as it was a monthly lease and the notice 
did not expire concurrently with the end 
of a month of the tenanoy. The learned 
District Judge on appeal held that tbe 
notice was valid as it oomplied with the 
terms of the old lease whioh were still in 
force, and he gave a decree for ejeotment 
as well as for rent, including rent for one 
month at Rs. 125. The defendant appeals 
to this Court. 

As a matter of fact it does not much 
matter whether the decree for ejectment 
stands or not, as I am told by defendant s 
Counsel that defendant still holds posses¬ 
sion by a new arrangement, paying Rs. 80 
per mensem as rent. 

Two points are argued before me, (IJ that 
the notice was invalid, and (2) that the rent 
for tbe last month decreed by tbe District 
Judge at Rs. 125 is unraasonably high. 

As to (1) reliance is placed on Bradley v. 
AtkinftO'x (l\ Sahtawan Mohan S>ngh (2) 
and ikh Sona Vllih v. Troylukho ^ath 

Oorai (3) and it is urged that the 
Muusif’s dfloisiou is o irreot. But all these 
rulings relate to canes whore there was 
no contract, and eection 106 of the Trans- 

(1) 7 A X.W.S. (18H-.),2MS: tliil. I)<C. 

(s « ' 9‘i0. 

,2) A. W. S’. (1SU6), rn. 

(3) 2 C. W. N. 383. 
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far of Properly Aofc applies to snob eases. 

Bot that ceotion begios by rayicg id the 
abeenoe of a oontraot to the oontiary, ” bo 
where there ie a oontraot to the oontrary 
the section does not apply. Hero we have 
a clear oontraot in the lease to Taoate at 
one month’s notioe, the month to count 
from date of receipt of notioe. So 1 oon- 
eider the notice was perfectly valid, even 
though it was not received on the 2nd day 
of the month. 

No authority has been cited for the pro¬ 
position that mere enhanoement of rent put 
an end to the old tenanoy, For plaintiffs, 
on the other hand, Woodfall's Law of 
Landlord and Tenant, 19th edition, page 
259, and Lord Hahhury’s Laws of England, 
Volume 18. pages 467 and 550, are oitcd. 
I hold that the raising of the rent to 
Rs. 40*0 0 created no fresh tenancy. After 
the year expired the old terms would etill 
apply, as no fresh ones were agreed upon, 
The notice wag then quite valid in my 
opinion. 

As to rent I think Rs. 125 rather un- 
reasonable. The new terms to which the 
parties have now agreed seems to me a 
good guide. 

I accept the appeal only so far as to 
reduce the rent for the last month, cover- 
ed by the District Judge’s decree, from 
Rs. 125 to Rs. 80.' 

The appeal fails in other respects and 
the defendant must pay costs in this 
Court. 

Costs in the lower Courts to be ae ordered 
by the Dietiiot Judge. 

Appeal partly accepted. 


CALCUTTA H GH COURT. 
ApPXSL FEOM ORIGlNiL DeCREB No. 123 CF 

1928. 

August 28, 1919. 

rrsfeta/:— Sir Aeutosh Obsndhuri, Kt., 
ard Mr. Justice Cuming. 
NURUNNESSA KHANUM— 

Pi AIMI IFF—APPELLAKT 
versus 

Ehoja MUHAMMAD SAKRU_ 

Defendaet—Rei-ponlbmt. 

ifvhainmadan Law-—Dower, claim fcr, nature of— 


Relinquishment of dower, valid, requisites of—Burden of 
proof. * 

There is nothing in the Muhammadan law to 

render valid the relinquishment of a claim f<w 

dower which was prompted when the Jady was not 

a free agent or in a position to exercise free and 

ddiberato judgment, and was under an influence 

which she was not in a position to overcome, fn. 11 . 
col. l.J * 

According to Muhammadan Law, the character of 

the obligation to pay the dower is a debt. The 

7* ®®Rled it is enforceable as a 

debt fho dower becomes the property of the wife 
by the mere contract and she may, therefore, deal 
With or dispose of it before taking possession of the 

same. The dower is the right of the woman solely: 

and hence It is that she is empowered to give it up 

or relinquish it in the continuance of the contract. 

As the debt is enforceable under the Contract Act. 

it can also be released under section 63 of that Act, 
Lp-JO, col. 2] 

There is nothing in the Muhammadan Law which 
requires that a relinquishment of a claim for dower, 
o be valid, must take place immediately after the 

husband 8 deaUi, 1 he lady can relinquish it at any 
time. No consideration is needed for such relinquish- 
meut, but itmust be shown that the lady had the 
opportunity of considering the matter when it ia 
said she gave up her claim, [p. IJ, col. 1.] 

Appeal against the decree of the Addi- 
lioualSpbordiDate Judge. Dacca, dated tfas 
22Dd December 1917, 

Babos Bwarlca Elaih Chucherhuiy and 8a$a^ 
dhar Hep for the Appellanta 

Babus Mahendra Nath Ray and Bkupendra 
Chandra Ouha, for the Respondent. 

JUDGMENT.—This is a Euit for dower 
by a MolairedaD Jady of rank against her 
busbard’s brother. The husband died on the 
I3th April ItJ.?, leaving her and bis 
brother hie legal heir. The claim is based 
upon a KabiDEBma said to have been 
executed on the 27th July 1907, when tha 
lady was a minor. The dower settled 
was Rs, 15,COO, ore-half payable on demand 
and the other half on diseolntion of marriage. 
She attained majority in January 1913* 
that is, about three months before the death 
of her huebacd. That there was a Kabin- 
nama was disputed by the defendants and it 
was also said that she had verbally relin- 
qumhed her claim fcr dower after the 
death of her husband and thus released 
the estate frem liability. The learned Sub- 
rrdinafe Judge has held (be first point 
in tte plaintiff’s favour, and as regards 
thefeeced point he discussed the evidence 
and rajs that althrugh there are minor 
diecrepanoies, te is ‘inclined to belieye th(^t ■ 


VoL LVI] INDIAN 

linBUIIliK88A EfliMUU V. UUflAMU&D SiBKA. 

the plaintifE released the dower” when her 
basband’a dead body was beiog removed. 

It was argued on behalf of the plaiotlfl 
that even if it be so bold, effeotooght not 
to be given to any words of release she 
might have ased, as she was then over* 
whelmed with grief and eoald not have 
made a reiioqaisbment of her free-will that 
there was evidenos that her mother and 
sister urged her at that time to make snob 
a remission and that snob release, if ary, 
oogbt not to be oonsidered as valid and 
binding upon her. The learned Sabordioate 
Judge “did not think there was any foroein 
Ibis argoment, as the plaintiff kne^ that it 
was her saored dnty to make her late 
hnsband free from liabilities to her, and 
she released her dower voluntarily although 
her eieter and mother might have reminded 
her of her duty at that time, when it was 
the duty of every near relation to bid 
good-bye to the departed soul and wish him 
a safe voyage to bis place of rest.” This 
issue having been held in the defendant’s 
favour and her suit dismissed, she has prefer¬ 
red this appeal. 

It is an admitted fact in the case that 

the plaintiff and her late husband bad very 
great love for eaob other, and that she be¬ 
came overwhelmed with grief for his unticiely 
death” (paragraph 7, written statement). 
What happened at the time the dead body 
was taken away is desoribed by the defend¬ 
ant’s witness Saliman B<bi in this way: 

There was great noise there on aoooant 
of crying . At the time of seeiog the dead 
man’s face, Nurunnessa’s mother and sister 
held her and took her there. They took 
her there near the dead body to ebov her bis 
face. The faoa was shown while they 
stood ID front of the door of the ball. They 
were within the ball when they saw the 
face. JSven when she wae looking at the taor, 
Nurunnessa (the plaintiff) was crying 

loudly . Nurunnessa said this 

when she forgave *I have relinquished 
my claim to Ri. 10,003 as dower, May 

God also pardon you’ . The 

dead body was taken away as soon as 
the face was shown.” Another witness 
Mahabatjan said “The ladies were in the 
hall^ they saw the face; tbs plaintiff was 

amongst the ladies ; . She 

I>s^aQ to weep very much; her mother 
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and her sister requested her not to weep 
but to do her duty then and forgive the 
Moharana. She then gave up her Moharana 
saying: *1 have forgiven my Moharana, may 
God also forgive yon.’ She said this while 

she was weeping, . The 

plaintiff was weeping very much at the 

time of seeing the face ... . 

when she came to see the dead body her 
mother or sister took her there by hold¬ 
ing her arm; her arm was being held 
when she gave up the claim.” Sbaja 
Enaat Hossein said: “The plaintiff then 
saw the face and wept aloud; her elder 
sister then told her to give up the 
Moharana; the plaintiff while weeping 
said ‘I have forgiven my Moharana, God 
will also.’ The dead body was then taken 
out.” Kbaja Fakirulla .“laid: ‘ The plaintiff 
was brought to the front of the door 
frame by her mother, her elder sister, 
Masa Miab’s mother and my sister LAtifun* 
nessa Bibi. The plaintiff was weeping then; 

she was overwhelmed with grief . 

The plainti&’e mother said something to 
her and b(r sister too said something.” 

It has bsen argued before us that even 
if the discrepancies in the statements of 
the witnesses as regards the amount and 
the manner in which the Moharana was 
said to have been given up be over¬ 
looked and the finding of the Subordinate 
Judge th\t the plaintiff relinquished her 
dower at that time be accepted, yet no effect 
sboul 1 be given to it,as an act of that character 
must be shown to have been voluniarily and 
deliberately madp; that her free will and 
deliberate judgment had been exercised. If it 
was a case of a dosament executed at that time 
relinquishing her dower, the Court would 
have required proof that she had independent 
advice, and was capable of exercising her 
judgment, that she was fres from in¬ 
ti lenoes. It was argaei that a lady 
in that state of mind, at each a critical 
time and in such surroundings was likely 
to be greatly inHienced by any expressions 
of opinion that her act was a meritorious 
and a religious one and she might thus 
have felt impelled to make a relinquish- 
meat, bat advantage ought not to be taken 
of that fact and effeob ooght not to be 
given to it, when she is not prepared to vivo 
up her claim after oonsideration, that there 
is nothing in the Muhammadan Law tli^^ti 
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auoh relicqaiBhireDt oannot be made except 
on that oooasioD. 

Baillie in hie Digest says f2Qd Blition, part 
I, page 55-', 1875) that "the gift of dower 
to a deadfaasband is valid on a favourable 
roostrnotioD of the law.” A footnote adds 
"to release him from responsibility at the 
date of jadgment.” Ameer AH in bis Mabam* 
madan Law, 4tb Edition. Volame I, Chapter 
If, seotioD III, page 174, says, "A woman may 
release her dower to her deseased basband, 
that is, a widow is entitled to exonerate 
or disoharge the estate of her deoeased 
basband from the liability of her dower* 
debt.” Id the 4th Edition of Wilson’s Digest 
of Muhammadan Law we find a new seation 
added as 47A, wbioh runs thus: "Phe 
release of dower by a wife to husband is 
expressly sanctioned by the Kcran (K. I\^ 4, 
which is a mistake for IV a) and is, there 
fore, not void for want of ooneideraiion.” 
Tbe passage in the Koran runs thus: "CHve 
the women their dower freely ; but if they 
voluntarily remit unto you any part of it 
enjoy it with satisfaction.” Sale’s Koran IV’ 
3; see Wherry’s Edition (Trubner’e Oripntal 
Series), Volume II, page d 9. The rame Surah 
is translated by Rod well thus:—"Give women 
their dowry freely : but if of themselves 
they give up aught thereof to you, then 
enjoy it as convenient and profitable.” (The 
Koran: Everyman’s Library Edition, page 
411). Tbe above passage refers to remission 
of the dower to tbe husband in his lifetime. 
'Woluntarily ” in its ordinary sense means 
freely, without compulsion, not under any 
obligatior: Aff.-(?fn. v. EHe'j (1). It was held 
in Jyani Begam v. Umrao Begam (2) that 
according to Muhammadan Law a dower is a 
debt and its remission by a widow without 
acceptance by the heirs of the husband is 
effective, It was argued in that care that 
according to Muhammadan Lew the remission 
of a debt extinguishes it and it is not 
necessary that there should bs any acceptance 
of tbe remission on the part of the debtor. 

It was contended on the other hand that the 
formlua pronounced ‘ I have given up my 
dower for the sake of God and bis Apostle” 
showed that the remission was in the form of 
a Sadaka (religious gift), that a gift accord¬ 
ing to the Muhammadan Law requires tender, 

(1) (18fi6) 2 Q. B.-leC: 64 L. J. Q B. 813s 16 R. 
684; 73 L. T. 160 & 350; 44 IV. K. 13; 59 J. P. 774. 

(2) 32 B. 612f 10 Bom. L. R. 764. 
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aocaptanoe and seisin (Redaya, 2Dd Edition, 
Book XXX, Chapter I, page 482); that the 
intention of tbe donor ought to be declared 
in the presence of the donee and in the 
case of Sadaka, seisin is necessary (Hedaya, 
page 489). Tbe learned Judge accepted 
the view that according to Muhammadan 
Law a debt remitted is a debt extinguished 
and that no acceptance is required. In 
Abi Dhunimsa Bibi Av>imal v. Muhammad 
F'dhiudini (3) it was held that a relinquish¬ 
ment of her right to dower by a Mahomedan 
woman, who is a minor under tbe Indian 
Majority Act, is invalid under tbe Indian 
Contract Act (IX of 1&72L That case 
decided as to whether the relinquishment 
of a dower was ' an act in the matter 
of tbe dower” aod protected by section 2 
of the Indian Majority Act. Both tbe 
above cases are not of much help in this 
case. According to tbe Muhammadan Law it 
is well established that the character of tbe 
obligation to pay the dower is a debt. The 
moment tbe dower is Fettled it is enforceable 
as a debt. Tbe dower becomes tbe property 
of tbe wife by tbe mere contract and she 
may, therefore, deal with or dispose of it 
before takiog possession of tbe same. [Sbama 
Cbaran Sircar’s Muhammadan Law, Tagore 
Lsoture (1874) page 361]. Tbe dower is 
the right of the woman solely; and hence 
it is that she is empowered to give it up 
or relinquish it in tbe ooDtinuanoe of the 
contract. (Hamilton’s Hedaya, Book II, 
Chapter III, page 45.) As the debt is 
enforceable under tbe Contract Act, it can 
also be released under section 63 of tbe 
Contract Act, but tbe question is whether the 
remission wbioh is said to have been made in 
this case can be considered as binding upon 
the lady and irrevocable. We think that in all 
each oases free aseent must be established. It 
might be shown that the lady voluntarily 
and deliberately gave up her right. It is 
quite true that members of tbe family to 
wbioh she belonged knew the precept in 
the Koran, if it can be so called; and she 
also knew instances in her own family 
where dower had been given up and that 
it was looked upon as a meritorious .act. 
But she was overwhelmed with grief 
ai tbe time, the body was just about 
to be removed for burial and that 

(3) 44 lud. Cas. 293; 41 M. 1026; 23 M. I.-. T. 78; 
(1918) M W. N. 246; 35 M. U J. 468. '' 
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very sear relatives spoke to her aboat 
its beio? a meritorions act. She was enr* 
rounded by female relatives and it is very 
natural that under those oiroumstanoes a 
very young woman was led to say some* 
thing which was understood as a relinquish* 
ment of her dower debt, without having 
eODsidered the matter from her personal 
pobt of view and under a sudden emotional 
impulse- Ciroumstanoes of this oharaoter 
have impelled Hindu women to perform 
the Sati, If a document had been given 
by this lady at that time—relinquishing 
her rights in favour of the heir, it would 
have been looked upon with disfavour and 
we think that an alleged verbal relinquish* 
ment under such oiroumstanoes ought not 
to be favoured. There is nothing in the 
Muhammadan Law that srch relinquishment, 
to be valid, must take plaoe immediately after 
the husband’s death. She oan relinquish it 
at any time. It oan be remitted in favour 
of the heir after the husband’s death. No 
oonsideration eeems to be needed for suob 
relinquishment, but what we have to see 
is whether she bad the opportunity of oon* 
sidering the matter when it is said 
she gave up her claim. She was in the 
presenoe of death and in great mental 
distress. She had no time for freedom of 
thought and action. It is also ocnoeded by 
the learned Yakil fer the respondent that 
free assent must be establiebed. That is 
a question irrespeotive of Muhammadan Law. 
We tbink she was prompted and was not 
a free agent at the time. She was not in 
a position to exeroise free and deliberate 
judgment and itflaenoe was txeroised 
whiob she was not in a position to overoome. 
It is immaterial that she was iiHaenoed 
by her own mother and sister. Under those 
oiroumstanoes we are unable to uphold the 
alleged relinquishment as valid. 

The learned Subotdinate Judge has drawn 
an adverse inference against her from the 
faot that the Kabinnamah is not fortboom- 
ing. He thinks that inasmuch as the lady 
relinquished her olaim it was not looked upon 
as a valuable dooument and that no care 
was taken to preserve it. The faot is that 
it was with the mother who is dead, and 
it oannot be found. The loss of the doou* 
ment need not be taken against her. She 
has married again and it may be that she 
hftB been influenoed by her present husband 


to make the olaim, but it is a legal debt 
whioh was due to her and which is not 
time-barred. She is in possession of some of 
the husband’s immoveable properties. That 
debt, according to the Muhammadan Law, 
is a lien upon the property in her possession. 
It was argued that the lien oonld not be 
discharged by a verbal relinquishment ; 
that under the Registration Act it was 
necessary to have a registered document. 
There is some force in this contention, but 
even if we do net accept it as correct, 
having regard to the oiroumstanoes of the 
oaee we oannot hold that the relinquishment 
is operative. 

After the case bad been fully argued be* 
fore us, an application was made yesterday 
on behalf of the respondent that he should 
be allowed to argue certain other points 
whiob we were told bis Vakil considered 
worthy of disouasion, namely, that there 
was no Boffioient evidence about the due 
execution of the Kabinnamab and also 
about its loss. No points other than those 
referred to in our judgment were even in¬ 
dicated when the appeal was argued. The 
arguments took the best portion of two 
dsys and we think it is too late to re-hear 
the natter. We oannot do so in the absence 
of the other side. Cue of us is going to 
leave India for six months, and this is the 
last day before the long vacation. We are 
unable to accede to the prayer. 

We allow the appeal with costa in both 
Courts. There will be a decree for Rs. 15,000 
in favour of Ibe plaintiff against the e^tate 
left by her husband Khaja Mahomed Arjoo, 
with interest at 6 per cent, from date of suit. 

Appeal allovred. 
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tor—Presumption-^Suit for possession, whether main, 
tainahle. 

The iaitial presumption is against a non>pi'opric> 
tor being able to alienate the site of, and his right 
of residence in, his house without the consent of 
the proprietary body. 

In the case of such an alienation the proprietors 
are entitled to a decree for possession. 

SeoODd appeal from tbe decree of tbe 
Distrioti Jadge, Mtaowali, dated tbe 8tb 
November 1919, reversiog that of tbe 
Mnoeif, let Class, Miaowali, dated tbe 27tb 
May 1916. 

Mr. Abdul Bazaq, for tbe Appellant. 

Lila BUben Hath, for tbe Respondents. 

JUDGMENT.—The bonee and oourtyard 
in suit were in tbe possession of Rabman. 
He bas died and bis nephews (defendants 
Nob. 1 and 2) have mortgaged tbe property 
to defendant No. 3. Tbe present sait for 
possesBioD of tbe property was 6rst brongbt 
by Bakhtan, widow of Kama), bat Kamara 
sons were afterwards sobHitoted as plaintiffs. 
They alleged that the property belonged 
to their father Kamal, who had given it 
to Rahman for residence, and they disputed 
the right of defendants Nos. 1 and 2 to mort« 
gage it. 

Tbe defendants denied these allegations 
and pleaded that they bad been in adverse 
possession for more than 12 years. 

Tbe Mansif found that tbe site belonged 
to the plaintiffs, bat that it was Rabman 
who had bailt the hoase on it, and that 
the defendants’ possession was not adverse. 
He gave the plaintiffs a decree for 
possession of the site, with permission to 
tbe defendants to remove tbe materials of 
tbe boaco. 

On the defendants’ appeal tbe District 
Jadge, after referring to a olaase in tbe 
tpajib ul arz with regard to the non¬ 
proprietors, held that there had been no 
abandonment of tbe boose by tbe defend¬ 
ants, who were still living in tbe village, 
and apparently on this ground be ac 
oepted tbe appeal and dismissed tbe 
suit. 

Tbe plaintiffs have Bled a second appeal in 
this Coart. 

Tbe District Judge does not appear 
to have understood tbe oa«e correctly, for 
no qaeelion of abandonment arises at all. 

In the Brst place both the Coarts below 
have E^samed that defendants Noe. 1 and 2 


are non proprietors, though it does not 
appear to have been admitted that those 
defendants are noo'proprietors and their 
Coansel does not admit it. 

In the F.econd place if they are non- 
proprietors, the question then to be deter¬ 
mined is whether they were entitled by 
custom to alienate the site and their 
right of residence in tbe house to defend¬ 
ant No, 3, the initial presamption being 
against them (paragraph 236 of Rattigan’s 
Digest of Cnstomary Law). This point baa 
not been gone into at all. If (he onetom 
(sDpposing that the defendants allege it) 
is not proved, tbe mortgage to tbe third 
defendant is invalid. 

It is contended for tbe respondente that 
even if tbe mortgage was invalid, the 
plaintiffs would not be entitled to possession 
of the property during the lifetime of the 
mortgagor?, but this contention does not 
appear to be correct as there are several 
oases in which decrees for posEiession have 
been given, Mirta v. Samdili (0, Kohan 
Singh v. iram Khan (2) and AfaZ iSinpA v, 
MunshiRam (3). If defendants Nos, 1 and 2 
are non.proprietors and are not competent by 
custom to alienate the site or their right 
of reaidenop, the plaintiffs would apparently 
be entitled to a decree. 

I accept tbe appeal, set aside tbe decree of 
the District Judge, and remand the case to 
him under Order XLf, rule 23, ('^ivil Pro¬ 
cedure Code, for fresh disposal of the appeal 
before bim with reference to tbe foregoing 
remarks. The Court fee paid on the appeal 
in this Court will be refunded. Other costs will 
be costs in tbe case. 

Appeil accepted', 

Case remanded. 

(1) 99 P. R. 1892. 

(2) 43 P. E. 1899. 

(8)7Tn(l, Cas. 711; 69 P. 8.1910; 90 P. W. B. 
1910; 12j P. L. R. 19.0. 
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KOLAKGiRlTfl RAMMIK NAIB V, KOLIMlTlMnLLATHIL MARITOMMA. 


MADRAS HiaH COURT. 

SiOOHD Oivii. Appb*l No. 1325 of 1918. 

Daoember lit 19^9, 

Ffdimti —Mp. JuBtioe Oldfield and Mr. 

Joafcioe Sesbagiri Aiyar. 
KOLANGBRBTH RAMAN NAIR 
AFD OTH1R8—Plaintiffs—Appillants 

versus 

KOIiIMATAMULLATHIL MARIYOMMA 

AXD OTB1B3—DbFBNDAHTS NoS. 2 TO 7— 

Rbspomdbmts. 

llalahar Lato^Landlord and Unant^Denial of 
me-^Foffeilure~J)enial, what amounts #o-Kadima 
and adima tenures—Demai .to vendor service— 
Resumption, Itabilttv to. 

In order that a denial of the landlord's title by a 
tenant may operate as a forfeiture of the tenancyi 
snch denial must be brought home to the know* 
ledge of the landlord, and it must be unequivocal and 
clear. The mere acceptance and retention by a 
tenant of a document in which be is spoken of as 
the jenmi would not operate as a denial of the 
landlord's title, but the setting up of a prescriptive 

iitle would, [p. 14, coh 2.3 

In the case of kudima and adima tenures lu 
Malabar, a grant made for past services cannot be 
resumed, but a grant made for future services, can 
be resumed for failure to perform the services and a 
denial of title is tantamount to a denial to render 
Services [p. 16, col. 2$ p. 16, col. 1.] 

Seoood appeal againet the decree of the 
Oonrt of the Sabordioate Jndge, TelUobery, 
in A. S. Nob. 465 and 477 of 1916 
(A... S. Nob. 345 and 362 of 1915, Dis- 
triot Oonrt), preferred against the decree of 
the Oonrt of the District Mnneif, Kotha* 
paramba, in 0. S. No. 707 of 1913. 

VAOTS.—Suit in ejectment on the ground 
of forfeiture oonseqaent on an alleged 
denial of title. The tenure is Kudima 
Jenmam and the tenancy comprises three 
items And the date is more than 60 years 
prior to the alleged denial of title. Kudima 
Jenmam is a permanaut tenure which confers 
snhstantial rights on the tenant. Both the 
Gonrts below dismissed the suit. The 
defendants say in their written statements 
that at a prior date they denied the land* 
lord’s title, 

This second appeal come on for hearing 
on the 19bh March 1919 (Oldfield and 
Sesbagiri Aiyar, JJ.) 

Mr. K P. M. Menop, for the Appellants.— 
Where there is an unequivocal repudia* 
tioo of the proprietary titled the landlord, 
forfeiture is worked and the landlord oan 
eject. No Joubt, if the denial is purely 


incidental as by a mention of same in 
dealing with properties other than the 
subjeotfl of the tenancy, there may not be 
a forfeiture. When it appears from the 
pleadings of the tenants that at a prior 
date they repudiated the landlor s title, that 

is sufficient to prove the denial. 

Mapan Thariyakath Kathijakutti Umma V. 
Ithikamparamhil Kuthussa (1) (the allega- 
tion of purchase before suit). 

[Oldfield, J.— The denial, if any. is oom- 
munioated to the landlord only by the 
written statement which is after suit and so 

is of no value.] , „ • l 

Communication to the landlord is not 

neoeEsary. The very object of forfeiture 
olauaes would make it unnecessary. 

Etzkekkekaih KomalukuiU v. Fuihiakatk 
^duhamad (2) has no application to the present 
oase. for the denial was made only moiden* 
tally. Here the tenant’s sub-tenant has 
described the tenant as the holder of the 
Jenmabbogam and neoeEsanly the counterpart 
would contain the same description by the 
tenant himself. An oral assertion quite 
Buffioient for the purpose. And the counter- 

part may have been oral. 

There is no authority, legislative or judicial, 

for the positions that the denial must be 

addressed to the landlord. . , . 

[SESHiOihi Aitar, J.-See Napmr, J*. ^ 

Kizhekkekath Komalukutti Puthiakath Mu. 

hamad (2). _ . . . 

Only if the Transfer of Property Act 

applies, where an overt act by the land- 
lord is necessary. See Iyengar v, 

Anga Gurusimi Chetti (3). Bat where the 
filing of the plaint for ejectment is sufficient, 
no oommuuioaLion is neoessary, 

[Oldfield, J.— The principle of the Trans* 
fer of Property Act la followed in the 

case of agricultural leases.] 

No doubt the principle la followed, but the 
overt act and the communication which is 
thereby'rendered necessary form a special 
feature of the Act and not of the general 

^ And the repudiation need not be verbally 

direct or express. 


(1)5]||4 C.I.'.'24; LO M L..).u vVM.n. L17-; 

629: 34 M. L. J. t'O: 23 M. I*- I 1-N < '• -y 
t3j 40 ^ 10. - .1, u J 
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Venkata Ohartar v. Ranjaswami Ayyangar 

(4) is a similar oase. 

Mr. Mir Zynuddiut tor the Respondent.-^ 
Rale 187 of the Civil Rales of Praotioe, 
The plaintiff Devaswom bad notioe of the 
claim petition pat in by n?, when these 
lands were attached as belonging to the 
Devaswom, No notice need be given under 
rale 187, Farther there has been accep¬ 
tance of rent subsequent to the alleged 
forfeiture and so forfeiture has been waived, 
Even if forfeiture has not been waived, 
we have perfected our title by limitation 
and adverse poesession, Tboagh it is alleged 
that the landlord oame know of the 
forfeiture only in 19ib, there is no ending 
that it was so. Claim by adverse possession 
is resisted by saying that rent was being 
received. That ie found against. Under Article 
143 no knowledge is necessary and the 
date when the forfeiture is incurred is the 
material date. 

JUDGMENT.—The first question in this 
ease ie whether there is a denial of title 
and if so, does the denial cover all the 
items in the suit or only some. The 2nd 
question is, supposing there is a denial, 
whether, having regard to the nature of 
the tenure, no forfeitare is incurred. On 
the first question the Subordinate Judge 
had made some obvious mistakes which have 
confused the issue. He is clearly wrong 
in eaying that the denials id Exhibits If, 
III, and IV are only repetitions of the 
denial in Exhibit D. Exhibit D relates to 
item I. Exhibits II, 111 and IV relate 
to items 2 and 3, and the nature of tbe 
denials in these two sets of documents is 
altogether different. Exhibit D will be 
considered later on. As regards tbe other 
doQumeulB we may first deal with Exhibit 
ll, as obeervations with regard to one of 
them would apply to tbe others us well. 
Exhibit ll ie a sub lease executed to the 
defendant.. In that, the sub lessee uses the 
expression with reference to tha property 
demised ^'belonging to you tbe Jenmi.” 
In another place the language used is 
’^without the Jenmi’s permission.'* Mr. 
Meiion argued that as tbe defendant accept¬ 
ed these documents without raising objection 
to tbe language employed, he must be 

(4) 51 Ind. Cu8. 709. 9 L. W. 282; 25 M. L. T. 2231 
db M. L J. 532i (1919) M. W. N. 330. 


deemed to have tacitly assumed the role 
of a Jenmi and to have denied tbe title 
of the plaintiff. This seams to be a very 
far-fetched suggestion. It is well-understood 
in this Presidency that the denial must 
be brought home to the knowledge of tbe 
landlord aud it must be unequivocal and clear. 
In Kizhekkekath Komalukutti v. Puthiakath 
Muhamad (21 and in Rama Iyengar v, 
Anga Qnrusteami Ohetti this principle 
was distinctly stated. See also tbe decision 
in Venkatichariar v. Narasimha Ayyangar (5) 
Here tbe defendant did no act wbiob can 
be said to amount to a denial of tbe title 
of his landlord. It has not been pointed 
out to us that tbe landlord was made 
aware of any denial of title by the defendant. 
Under these oiroamstances the receipt aud 
retention of a document by the defendant 
in which be is spoken of as the Jenmi 
could not operate as a denial of the plain¬ 
tiff’s title. Therefore, so far as items 2 
and 3 are concerned, tbe decision of the lower 
Appellate Court should be confirmed though 
not for tbe reasons given by it. 

Tbe case as regards item 1 is different. 
Tbe alleged denial is contained in Exhibit 
D, That was a claim petition presented 
in the year 1876 by tbe defendants’ pre¬ 
decessor-in title. Tbe occasion for this claim 
was an attempted sale of the property in 
execution of a decree against the plaintiffs’ 
predeoesBor-in-title. In tbe claim it was 
stated that tbe property should not be eold as 
the " Jenm right of the Devaswom on this 
Paramba is barred by limitation,” This is 
in effect denying the title of tbe Jenmi to 
tbe property. In Foa on Landlord and 
Tenant it is stated that tbe setting up of 
a prescriptive title would amount to 

a denial of tbe landlord's title. The decision 
in Neall v. Beadle (6) is referred to. 
Although that judgment is not quite 
explicit 00 tbe point, it stands to reason 
that where a tenant impeaches the title 
of tbe landlord on tbe‘ground that there 
is no subsisting title as the property 
vested in him by virtue of adverse possession, 
snob an attitude should ha regarded as 
amounting to a denial of title. 

(5) 43Iiid. Cue. 301i (1918) M. W. N. 846i 36 M. 

L. J. 617; 24 M. h. T. 469j 0 L. W. 161. 

(6) (1013) 107 L. r. 616; 57 S. J. 77, 
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Coort there was no disoassion of the 


Now oomes the important qaastion, 
whether having regard to the nature of 
the estate in the possession of the defendants 
such a denial would entail forfeiture. It 
is now well established in this Pcesidenoy, 
following the Privy Oonnoil ruling in Abhiram 
QoMami v. Shuama Oharan ^andt (7), that 
a perpetual lease oan be forfeited by the 
tenant denying the title of the landlord. 

In the present ease the defendants olaim 
that they have been in possession of the 
property for a very long time and that 
they have made improvements upon the 
property. The plaintiffs’ allegation is that 
the properties in suit belong to the Devaawom 
of whioh the plaintiffs are Uralans and 
that they were leased to the Tarwad of the 
defendants on Kudima Jenmam. As to when 
it was so leased and whether it was within 
the memory of man» does not appear. The 
Endings of the Coort below, whioh may 
be aooepted, are that the property belonged 
originally to the plaintiffs’ Devaswom and 
that the 1st defendant’s predeoessors must 
have oome into possession at some time under 
the Devaswom The oontention of the re* 
spondents is (bat a Kudima or Adima right 
is not resumable under any oircamstanoes, 
There are no oonsidered deoisions upon the 
point. In Thxkkillaih Tarawaii v. Uancbu Nair 
(0 it was held that an assertion of Jenmam 
right by the Kndima will not work a 
forfeiture so as to enable the lai.dlord to 
ejeot him. The deoisioo oited by the learned 
Judges is not applioable to the present oase. 
On the other band in Seoond Appeal 
No. 1413 of 1903 Benson and Krishna- 
swami Aiyar, JJ., oonErmed a judgment 
of Mr. Phillips as District Judge, in 
whioh he held that an Adima right can 
be forfeited by dental of title. The judg* 
ment of the High Conrt simply saye: *\Ve 
think it is a perpetual lease. The eeoond 
appeal is dismissed with ocste.” In Second 
Appeal No. 9c7 of iy«.4 Benson and 
Wallip, JJ., upheld the deoiesion of Mr. 
Yenkatramana Pai, the Di&triot Judge, who 
refused to disturb the Kndima tenant from 
bis holding although there has been a denial 
of title. Id the judgment of the High 

(7)4Itid. Ca8,449{36C. lC03i IOC. L. J. 2ft4; 0 
A. L. J. 857; I ■ Bom. L K. 1234j 19 M. L. J. 630; 14 
C. yf. N. 1} 36 I. A. 148 tP. C.>. 

t8) 27 lud. Cas. 8e3| 2 L. W. 102 . 


question. 

A ooDsideration of the nature of the 
tenure suggests that this ease oannot be 
disposed of without further enquiry. In 
Graem’s Glossary an Adima Grant is described 
thus:— 

"The Adima Grant of a Paramba or garden 
was also often conferred by a superior lord, or 
Tala Udaya Tamburan, upon his own Adiyan 
or vassal; but here it was in the nature of 
an Inam or gift, no consideration having been 
received for it by the proprietor. An annual 
triBing tribute of superiority is, however, 
reserved to the proprietor to prevent the 
garden being entirely alienated. The garden 
reverts to the proprietor on failure of heirs 
on the part of the Adiyan, and if the 
Adiyan takes part with the enemies of his 
patron, the latter may reanme the property. 
Under any other circumstances the Adiyan 
cannot be dispossessed, and he has the right 
of bnrial within the garden.” 

‘ In this (describing a Kudima grant) the 
land is made over in perpetuity to the 
grantee, either unconditionally as a mark 
of favour, or on condition of certain services 
being performed. The terms Adima and 
Kudima mean a slave, or one subject to 
the landlord, the grant being generally 
made to such persons. A nominal fee of 
about two faneras a year is payable to the 
landlord to show that be still retains the 
proprietary title. Land bestowed as a mark of 
favour oan never be resumed; but where it is 
granted as remuneration for certain services-, 
to ba performed, the non-performance of such 
services, involving the neoeesity of having 
them discharged by others, will give the 
landlord power to recover the land. The 
nonjayment of the annual fee will form 
no ground for ousting the grantee, but it will 
be recoverable by action. The hereditary 
property of Native Princes cannot be con* 
ftrred on this tenure, the Ruling Prince 
having only the right of enjoyment during 
life without, power to alienate ” (Proceedings 
of the Conrt of the Sadder Adalat No. 18, 
dated 5tb Augnst 1856). 

Logan in bis Malabar Law accepts the 
abuve description. In the report submitted 
by the Malabar Land Tenores Commissioji 
the above quotation is accepted as correctly 
defining the Kndima and Adima Tenures. 
The qucslicn in this oaso iu wliolb:. r {.•,« 
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grant was made for past eervioes or for 
fotore servioee. If the former, apparently 
the tenure oannot be returned. If the lat^e^, 
there oan be no question that for failure 
to perform the eervioes the lands oan be 
resumed. It may be taken that the denial 
of title is tantamount to a denial to render 
eervioes. Therefore, before finally deoiding 
the oasp, it is necessary to oall for a find¬ 
ing \vhether the Devaswom granted the 
lands in question to the defendants’ Tarwad 
for past services or for future services. 

A further question must also be ooneider- 
ed by the lower Court. Exhibit D ie 
dated 1676. Since its date it was suggest¬ 
ed tbe Devaswom has received the pre¬ 
scribed rent and has, therefore, waived its 
right to enforce the forfeiture. There is no 
finding whether the Deveanom was aware 
of its right to eject tbe defendants’Tarwad 
on account of forfeiture for denial of title. 
The diflBault question whether the landlord 
is entitled to enforce the forfeiture after 
a considerable period of time, even though 
be was aware of it and acquiesced in the 
tenant bolding on as if there had been no 
forfeiture, need not be discussed at this 
stage, Tbe lower Appellate Court must be 
asked to return findings on these questions 
on fresh evidence, if any, tendered within 
3 (three) months from this date. Seven 
days are allowed for objections. 


In obedience to tbe order contained in the 
above judgment, the Temporary Subordinate 
Judge of Tellioherry submitted the following 

FINDINGS.—I have heenordered fosubmit 
findings on the following tbrea issues:_ 

1. Whether the Devaswom granted tbe 
lands in question to tbe defendants’ Tarwad 
for past services or for future services ? 

2. Whether the Devaswom has received 
the prescribed rent and has thereby waived 
its right to enforce tbe forfeiture? 

3. Whether the Dsvaswom was aware 
of its right to eject the defendants’ Tarwad 
on acoount of forfeiture for denial of title P 

2. Jtnue Nn. l. — Afec remand plaintiffs 
have examined two witnesses. Defendants 
have adduced no new evidence. Tbe Tarwai 
of defendants Nos. 1 to i, called Kolimata Ma> 
lathil, appears to be an ancient, rich and 
ioHueutial Mopla Tarwad in tbe locality. 
Kunkan Nayar, oxamined by tho plaintiffs, 


states, ** The Tarwad of defendants Nos. 1 to 
4 is an ancient one. I have seen it to be 
a rich and inffuential Tarwad.” This Kunkan 
Nayar, who is aged 54, states that he knows 
this Dsvaswom for the last 50 years. Tbe 
other witness examined by the plaintiffs 
Kannan Nambiar, who is aged 55, states 
that be knows this Devaswom for the last 
30 years. These two witnesses do not 
know under what oiroumstanoes the Kndima 
grant now in question was granted. No 
one is now able to say as to when it was 
granted. Jf tbe allegation in Exhibit D 
is true, it is one granted more than 90 
years ago. Plaintiffs’ case now appears to 
be that it is one granted neither for past 
services nor for future services. It is not 
alleged by the defendants that they have 
undertaken to perform any service or that 
they are performing any. The two witnesses 
examined by tbe plaintiffs state that Moplas 
are not allowed to make any offering to 
tbe temple or to perform themselves ot 
through any one else any service in the 
temple. It is clear nnder tbe oircumstaDoeB 
that the grant in question is one made 
not for future services. As to whether it 
is one granted for past services, there ie 
no evidence. My finding, therefore, on this 
issue is that the grant in question is not 
one made for future services and that there 
is no evidence to show that it is one made 
for past services. 

8. Issues,Nos. 2 and 3 .-—No new evidence 
has been adduced regarding tbe point involved 
in these issues. Tbe suit was instituted on 
lOtb July 19 3. Id paragiapb 8 of tbe plaint 
the cause of action is alleged* to have arisen 
on and after January 1913, There is 
admission in paragraph 3 of the plaint that 
Porapad was paid till 107P, 1903*04. Nara* 
yanan Nambiar (P. W. No. 1), Kariasthan of 
the plaint Devaswom, states, *' It was in 1913 
or !9l2 that 2nd plaintiff told me that 
the Tarwad of defendants Nos. 1 to 4 was keep* 
irg Porapad in arrears and claiming:, Jenm 
right in respect of tbe plaint iteme.” Second 
plaintiff has not been examined. Again be 
states, 'Before I got Exhibit D, the Devaa- 
worn was not aware of the claim made hy 
the Tarwad of defendants Nos. 1 to 4. I gob 
Exhibit D only two days before filing is 
in Court,” Tbe evidence on record shows 
that the Djvaswam has not oolleoted Pore 
pad after knowing tho denial of title. Tb" 
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olaim evidenoad by Eihibili D was mada 
when property wa? aUaohed for daorea 
obtained agrainst the Djva^woio. Taera is 
no evidenoe to pro7e that thj Divaawaai 
had notioa of tbta elaim. Toe D^strlot 
Mansif sooeiders this qaaetion in paragraph 14 
of his jadgment. There is no eridenoe on 
reaord to ehosr that the Djvis^atn basame 
aware of this olaitn abaat the time it was 
died in Court. For waiver there ehoald 
be knowledge o! the denial of title. There 
is no evidenoe ta prove sooh knowledge, 
r, tbereforr, Sod issue No. 2 in the negative 
and on issue No. 3, I 6 jd that the Divas* 
worn became aware of ice right to ejeot on 
aooount of forfeiture of the denial of title 
only in 1912. 


This eeoond appeal ooming on for final 
hearing after the return of the findings of 
the lower Appellate Court upon the issues re« 
ferred by this Court for trial, the Court deli* 
vered the following 

JUDQMBN'T.—Weaocept the finding and 
dismiss the eeoond appeal with coats. (Ooe 
set). 

M. 0. P. 

Appeal dienused. 


L4HORB HIGH COURT. 

Spoond Civil Appaal No, 1467 of 1916. 

March 24, 1920, 

Prwenlt—Mr. Justice Saott-Smitb and 
Mr. Jnstioe Abdnl Raoof. 

NANAK CHAND —Dependant — 

Appellant 

vertug 

TBK CHAND AND OrUBa3-<>PLkINTlPPi 
AMD DBVI DAYALano OTaBfts — 
Dbpbndantg—Respondents. 

Punjab Pre-emption Act (II of IQOi), 13, 
fourthl]/, fifthly, 14 <c)—“Slntrca^e,” meaning of—Step 
tea thftra, whether an ^*entrance from the etreet** — Klee* 
between two equal pre*emptofH—Swit imstituted and 
^fcree patsed before repeal of Act ^Applicability of 

OaeD. sold a house to J. for Rs. 1,'^OD. T. aud 
others brouvjht a suit for pre-emption on tho gro aid 
hat their house was adjacont to the h) ise sold and 
hat a party.wall was jointly owned by tlie.ii and 
toe Toudor. A’, and ofchcri brou^jUt a sojja l suit tor 

2 


pre-emption of the same home on similar allegations, 
r. and others oUimed a superior right of pro- 
emption by reason of the fast that a step leading 
to a th’ira which formed part of their house and the 
house sold was common to both The first lourt 
held that both sets of plaintiffs had equal rights of 
pre-emption and that the vendors having elected N. 
and others, they were entitled to a decree under 
seotiou 14 (ci of the Punjab Pre-emption Act, Ifl05. 
On appeal the District Judge held that T. and others 
had a preferential right under section 13, fifthly, 
and passed a decree in their favour. JT. and others 
thereupon preferred a second appeal to the High 
Court: 

Held, (1) that the sale having been made and the 
suit having been instituted while the old Act was in 
force, it was governed by the Punjab Pre-emption 
Act of 1905; [p. IM, col 3 ] 

(2) that the step leading to the thara could not 
be called a “staircase” within the meaning of section 
13, fourthly, of that Act; [p. It*, col. 2.j 

(3> that it could not be said to be an entrance 
from the street within the meaning of section 13, 
clause fifthly: [p. 19, col. 1-3 

(4 that, therefore, T. and others did not have a 
preferential right of pre-emption and H. and others, 
having been elected by tho vendor, were entitled to 
a decree, [p. 19, col. I.] 

Seooed appeal from the deoree of tne 
Dietriob Judge, Jbelum, dated the 20lih 
January 1916, reversing that of the Sub¬ 
ordinate Judge, 2nd Class, Gujrat, dated 
the 2Ut Deoember 1912, deoreeing the 
olaim on payment of Rs. 1,000 on or before 
let April 1916. 

Bakhshi Tek Ohand, for tho Appellant. 

Lalas Fakir Ohand and Bal'Xiant Rai, for 
the Respondents. 

JUDGMENT.—This sesond appeal arises 
out of a suit toe pre emption. Oa the 13bh 
of Mireh 1912 Dsvi Dayal and others 
sold to Jagan Nath a house situate in 
JaUIpor Jattan for lU. 1,000. Two suits 
were brought to pre-empt the sale. Tek 
Chand and others instituted their suit on 
the 27bh of June 1912 on the ground that 
their hou-e was adjaeeut to the house sold, 
and that a party-wall belonged iolntly to 
the owners of the two houses. They 
further alleged that the plaintiffs and the 
vendors bad a oommon thari forming part 
of their respooiive houses. A fourth 
ground was also alleged, which being 
immaterial for the deoision of this appeal 
need not bo mentioned. 

The sosoud suit was instituted by Nanak 
Chand and othora, who also oUimsd tho 
right of pra emption on the ground that 
ths.r lioase was adjacent to the h.ti'se 
8oU u'.-l tbo party-wall betwaau thyir hourj 
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aod tbe bouse sold was jointly owned by the 
owners of fcbe respective houses. A fbrther 
ground on tbe basis of an easement was also 
urged. For tbe eake of oonvenienoe the bouse 
sold bas been desoribed in tbe judgraent of 
the lower Appellate Court as A; the 
house owned by Tek Cband and others 
as B, and that owned by Nanak Chand 
and others as D, and for tbe purpose of 
deoiding this appeal we shall also adopt 
the description given in tbe judgment of 
the lower Appellate Court. There was 
no dispute as to the existence of the 
oiistom of pre-emption. The Court of first 
instance held that the owners of both the 
houses B and D had equal right of pre¬ 
emption, for the reason that both of them 
were adjacent to the bause A and that 
the parly, walls were jointly owned by 
tbe veodora end the re^pso'-ive owners of 
the houses B and D. The vendors having 
elected Nanak Cband and others as pre- 
emptors, the Court held that under 
section 14 (e) of the old Punjab Pre- 
emption Act, tbe latter were entitled to 
a decree. The suit of the rival pro- 
emptors Tek Cband and others was 
dismissed. A superior right of pre-emption 
was claimed by Tek Chand and others 
by reason of the fact that a step leading 
to the thara was oommoa between the 
owners of the house B and the house 
sold. This plea was repelled by the Court 
of first instance. It was urged that the 
common s'ep leading on to tbe thara 
owned by the owners of the houses A 
and B came within the definition of a 
staircase and brought their case under 
section 13, clause fourthly, of the Act. On 
an appeal by Tek Chand and others tbe 
lower Appellate Court took a different 
view and held that the owners of tbe 
house B bad a preferential right under 
section 13, fifthly, and passed a decree in 
their favour. 

The rival pre emptors Nanak Cband and 
others have preferred this second appeal 
and it has been omteuded on their behalf 
that the steps leading on to the thara 
cannot come under the description of '*a 
common entrance from tbe street’* and, 
therefore, cannot give to Tek Chand and 
others a preferential right of pre emption 
under section . 13, fifthly, of Act 11 of 
1905. The simple question, therefore, whioh 


arises for decision in the appeal is whether 
tbs step marked Y in the plan can be 
called a common entrance” leading to tbe 
houses A and B. An alternative plea 
set up by Tek Chand and others was that 
tbe step at Y answered the definition of 
a staircase and entitled them to claim a 
preferential right under clause fourthly 
also. This alternative plea was, however,, 
overruled by the lower Appellate Court, 
but as it bas been set up again on behalf 
of tbe respondents by their learned Counsel 
we have to decide this plea also. We may ' 
at once dispose of this plea by saying 
that as regards the decision on this point 
we entirely agree with the lower Appellate 
Court that the step in question cannot be 
called a staircase and tbe case of tbe 
plaioliffH, therefore cannot come under alan^e 
fourthly. A plea was also raised on 
behalf of tbe respondents that the suit 
was not governed by Act 11 of 1905 and 
that, therefore, the plaintiff Nanak Chand 
and others were not entitled to the benefit 
of tbe election made by the vendors in 
their favour under section 14 (e) of the 
Act, We do not think that there is any 
force in this contention. The sale in 
question was made while the old Aot was 
in force, and tbe suit was also instituted 
and the decree of tbe trial Court was 
passed before the present Aot came into 
existence. We are clearly of opinion that 
the present suit is governed by the old 
Aot II of 1905. Tbe only question, there¬ 
fore, which remains for decision is whether 
the step Y has beeb rightly held by tbe 
lower Appellate Court as ‘a common 
entrance” from tbe street to the houses 
A and B. Tbe question is by no means 
an easy one to decide. In Webster’s 
Dictionary an * entrance” is defined as '*a 
door”, "a gateway,” or 'Vmeans of entrance.” 
The step in question in this case is 
neither a door nor a gateway, but it 
bas been contended on behalf of the 
respondents that it answers the descrip¬ 
tion of a means of entrance”. Before the 
District Jndge it was admitted that the 
owners of both tbe houses A and B used 
the step as a means of approach to their 
respective houses. This is not strictly 
true. It is really only a means to assist 
people who are not sufficiently active to 
get on to the thara$ and haviog regard 
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to, the popnlar meaniog of tho term wa 
are of opinion that it oannot ba said^t) 
ba an entranee from the street” within 
the meaning of olaase Bftbly of aeatiao 13 
of the Pre-emption Aot il of 19)5. 
One might jost aa well say that any part 
of the thara$ appertaining to the honae 
in dispate is an entranoa from the street, 
beoaase one has to enter upon it in order 
to reaeb theaotaal dwelling hoase. 

For the reasons set fourth above we 
set aside the jadgmeot and desree of the 
lower Appellate Coart and restore those 
of tha Oonrt of 6rat instanos with costs 
thronghoat. 

Appeal allowed. 


OALOUriA HiOB COURT. 

APPEiL PBOM ApPELLITE DfiCiEE No. ll 6 o OP 

1918. 

Aogast 27,1919. 

Preisn<:—Jnstioe Sir Aentoeh Gbandhari, Kt., 
and Mr. Jostioe Gaming, 
NITYAGOPAL BANERJBE — 

PLilNTlPP-^APPELLANT 

Virtue 

PROYAS CHANDRA MDKHERJI 

AND OTHERS —DSPSMBANTS — RsSPONDBNTJ. 

Bindu- Law—Temple —Pala or tarn of worship, trans¬ 
fer of, validity of — Custom, requisites of—Right of 
management and right of service in connection with 
temples, distinction between—Compulsory and private 
alienation—Private alienation, when permissible — 
Shabait, duties and power of—Sale of priestly office 
for benefit of sliebait, legality of —Pala, sub-division 
of, legality of—Question of law — Appeal, second 
Separation of pala from immoveable property of 
endenoment, whether permissible. 

Custom, if ostablished, may render private alicna* 
tion of a pala valid, but in determining the question, 
the benefit to the idol must be taken into con* 
BidoratioD a? a matter of primary importance. 
Property dedicated to a deity is ei^tra commercium, 
and is entitled to special protection of the sovereign 
whose duty it is to intervene to prevent fraud and 
Waste. Persons having the management and pos* 
session of the property of an idol must of necessity bo 
empowered to do whatever may be rocpiired for tho 
service of the idol and for tho benefit and preserva* 
tion of its property. The manager of tho endow¬ 
ment is by virtue of his otfice tho administrator of 
the property' attached to it. As regards the pro* 
party he ia in the poaitioa of a trustee. Sale of the 


trusteeship for pecuniary gain is not permissible. 
The sale of a priestly office for the benefit of the 
shebait is illegal. Bight of worship is property, but 
has not all the incidents of property. A distinotion 
has been made between transfers inter vivos and 
transfers by Will. The shebait is manager or 
trustee for the benefit of the idol and as the office 
endures only for his life, he has no right of derise 
by Will, as his Will only comes into operation on his 
death when there is nothing for him to alienate, 
[p. 23, cols. 1 & 2.3 

The requisites of custom are that it should be 
ancient, and invariable, uniform, reasonable, not 
immoral, certain and consistent. About its being 
ancient it must have existed "so long as the memory 
of man runneth not to the contrary.” [p. 22, col. I .3 
There is a distinotion between the right of manage¬ 
ment and the right of service in connection with 
temples, private and public, and between compul* 
sory and private alienations. Private alienations are 
not absolutely prohibited but alienations to strangers 
are not favoured. In the case of private alienations 
the prohibition is not of general application and 
custom and usage govern and prevail over the text 
law which prohibits both partition and alienation, 
[p. 22, col 2; p. 23, cul. 1.] 

The question as to whether a pala is divisible or 
not is a point of law and can be raised for the first 
time in second appeal, [p. 24, col. 2.J 

Division of a pula by inheritance is on a different 
basis from division by transactions inter vivos or 
by devise, [p. 24, col. 2.] 

Separation of a pala from the immoveable pro¬ 
perty of an endowment is not a reasonable method 
of management of the property or of conducting 
the sheba. Where there is no custom of separation of 
the pala and the endowed property, sub-division inter 
oivos of the pa^a alone should not be allowed, as it 
cannot bo for the benefit of the deity, [p, 24, col. 2; 
p. 26, col. 1.] 

Appeal against the deoiaion of the 
Additional Distriot Jadge, Hooghly, dated 
the 22nd January 1918, reversing that of 
the Sobordinate Judge, Howrah, dated the 
29th July 1915. 

Sabae Brojo Lai Ohuckerbufiy and JJpendra 
liarain Bagchi, for the Appellant. 

Dr. Sarat Chandra Basak and Baba Ohandt€ 
Sekhar Sen, for the Respondents, 
JUDGMENT,—One Nilmony Chakravarti 
nas entided to a tarn of worship of a 
deity known as Malai Cbandt wbioh ex* 
tended to ^9 days in the year, Nilmony 
died on the 14th November 191.^. The 
plaintiff claimed that turn of worship as 
his heir. Nilmony, however, a few days 
before hia death exeoated a kobala in 
favour of defendant No. 1 in respect 
of 3-3 days out of hia tarn. The kobala 
purports to have been for oonsideration 
for a sum of Rs. 300, said to have been 
spent during the illness of Nilmony. The 
learned Subordinate Jadge held that therg 
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was SO oossideratios for tbe kohala asd 
that Dsdne irflnesoe bad bees exeroised 
over Nilmosy who was ill asd (bat misre- 
presestatioDs bad aleo bees made to bim. He 
held that tbe (rassfer was only of tbe 
torn tf worship irreepeative of tbe debutter 
property and as aooordisg to bim so 
enstom for soah (rassfer bad been made 
there was not an effeotive transfer. 
On both tbe above grcnsdd be deoreed 
tbe plaintifi's enit. He, however, found that 
tbe defendant No. 1 was on tbe line of 
BoooessioD, being tbe sister^s son of tbe she- 
bait Qobinda Cbakravarti, and that be oould 
become a shebait if Gcbinda died without 
any sons. 

On appeal tbe learned Distriot Judge 
agreed with tbe trial Court that it bad 
not been established that there was money 
oonsideration for tbe doonment. He, bow* 
ever, found that tbe defendant and bis 
vtife resided for some time on a portion 
of Nilmony’s bome3tead, and that as Nil* 
mony’s health did not permit bim to per* 
form ibe pocjoy defendant No. 1 bad for 
some time performed the pooia; that during 
bis last illness defendant No. 1 and bis 
wife attended cn bim and that (be kohala 
was exeonted openly, and after oonsnitation 
with other shehaita-. that the doonment 
bad been presented by Nilmony himself 
for registration and be was eatisBed upon 
the evidence that Nilmony quite under* 
stood wbat be was doing, and although 
tbe word 'sale” bad been need in the 
kohala, he found that Nilmony desired to 
convey the pala to the extent of 33 days 
to defendant No. 1; that he bad by a 
subsequent document made a gift of tbe 
remaining six days to bis Pnrohit Dharma* 
dass. Be also found that it was a perfectly 
natural thing for Nilmony to desire to 
transfer ihe right of worship to defendant 
No. 1. On the death of Kalaoband, who was 
tbe original defendant, his son Nonilal has 
been brought upon tbe record. Tbe learned 
Judge did not Bnd (bat Nilmony was induced 
to make tbe transfer by nndue icfluence, and 
be held that although tbe doonment pur* 
ported to be a kcbala it should be looked 
upon as a gift, although tbe coneidera* 
tion mentioned was fictitious and imaginary. 
He also held that transfers of polaa had 
been proved to have been made for a great 
pumber of years beginning from at least 


tl92d 

1259 B. S. (1852 A. D.). held upon the 

oral evidence and the documents produced 
before bim, principally Exhibits C, D, E, F, 
G, J, K, that the pala$ of this Tbakurani were 
transferabls by custom. He found nothing in 
tbe croB8*examination of the shebait witnesses 
to indicate that *'the custom of irans* 
fering palas was restricted to transfer* 
eooes of palas along with tbe debutter land.’* 
He held ‘*immemorial origin, continuity and 
certainty of the custom of transfers oi palas 
of the goddess in question established*' 
and disagreeing with tbe learned Sub* 
ordinate Judge, be dismissed tbe plaintiff’s 
enit. 

It was urged before ns on bebaU of 
the appellants (1) that no custom bad been 
established and tbe immemorial origin 
referred to by tbe Distriot Judge was an 
overstatement, as there was no evidence 
of any transfer before 1852; (2) that the 
transfer was bad, not being to one in tbe 
line of snocessioD or to a shebait, but to 
a person wbc, although connected with 
one of the shebaits and bis posei* 
ble heir, was not competent to take; 
(3) that the transfer of a pala apart from 
tbe debutter property was void; (4) that 
tbe document, being one of sale stated to 
be for oonsideratior; ought not to be treated 
as a gif<; (5) that ae the man was euSering 
from death illness, the document having 
been exeonted on tbe 10th November 
1913 and registered on tbe I3th November 
and tbe man dying on tbe Htb, tbe 
transfer could cot be treated as being 
inter vit 08 \ (6).. that tbe division of the 
pala into two portions, 33 days to defendant 
No. 1 and six days to another, rendered both 
illegal. 

In answer to tbe above it was argued 
that beving regard to a series of transfers 
dating from 1852 and the finding arrived 
at by tbe learned Judge as regards oustom, 
such finding could not be set aside or 
questioned on second appeal; that the 
transfer in this case was to one in the 
line of shebaits, not to a stranger, but to a 
person who was performing the eervioe in 
the life*time of Nilmony; that tbe transfer 
was openly made with the consent of several 
other and ought to be looked upon 

as for tbe benefit of tbe trust, which is 
tbe governing principle for determining euoh 
questions; that tbo transfei' of a pala apat't 
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from transfer of the property was not a 
qaeetioD wbieh was raised at the earlier 
stages of the ease; that the dooament in 
qaestion showed that the transfer was to 
Kalaehand "as a ahehaitt* bat whether 
these words aetaally eovered a transfer of 
the dahutter property or not was not of 
ioaportanse as the plaintiff had msrely prayed 
to have the titiDsfer of the tarn of worship 
set aside; ihat there was evidenos on the 
resord to show that the plaintiff had himself 
sold his share in some of debu'ttr properties 
wfaioh he purported to have inherited from 
Nilmonf; that an ostensible deed of sale 
may be treated as a deed of gift and it 
bad been rightly treated as soob in this 
ease; that the transfer was not affeoted by 
the fast that the man died shortly after 
the ezeoation of the dooament; that a 
pixla beiqg divisible by inheritanoe. (here 
was no reason why the holder who bad 
the right of gift inter ticoa ooald not 
apportion the period of his tarn to different 
persons; that in all these oases the prinoipal 
thing to be kept in view was whether the 
tramaoHon was against the interest of the 
deity. ^ if^ not so foand, there was nothing 
on prinoiple whioh prevented snob a divi* 
sion; that no point as to the divisibility 
of the pala had been made in the trial 
and the appeal Coarts and not even taken 
in the grounds of appeal before this Court 
and it should not, therefore, be entertained. 
It is. therefore, neoessary to examine the oase 
at some length. 

The origin of this fonndatioD is not known. 
The Thekarani is established in a village. 
The plaint mentions 33 perfons as the 
present ahehaita, all of whom have been 
made defendants. They are Bioerjis, 
Mokerjis. Cbatterjis. Ohakravartis, Roys 
and oonsiat of males and females. Defend* 
ant No. 1, in his written statement, gives 
the names of 70 other persons, males and 
Hmales, inoluding Chakravartip, Cbatterjis 
Banerjls and one Sarkhel. The Chakra* 
vartis appear to have been the original 
ahebaiiaf and daughters, sisters* sons, 
widowed daughters in-law, maternal grand* 
father s heirs have taken by transfers or 
desoent. In what sense all these persons 
are ahebaita is not very olear. Whether 
they have merely a right of management, 
or are the representatives of priests who 
Bsrvtd the idol, does not appear. There 


is some immoveable debuHar property and 
offerings are also reoeived whioh are taken 
by the persons enjoying the palaa. There 
is some evidenoe. says the Subordinate 
Judge, that "the palaa have been 
assigned and transferred to one who oould 
oome in the line of snoeession if there 
was DO direot desoendant in the line of the 
eon.’* Whether the endowment is private dr 
publio does not olearly appear, although 
it is apparently the latter as a village 
sanotuary is mentioned and offerings from 
the publio are received. The transaotions 
evidenoed by doouments are all of them 
oonveyanoes exoept one the earliest in date, 
whioh is a Will (Exhibit K) dated 3CHh 
Sravan 1259, oorresponding to 19th August 
1852. It transferred the entire paZa of the 
testator and bis share of the debuUer 
property to hie widowed daughter*in*law as 
she was the most oompetent person to 
oarry on the worship, by whioh supervision 
of the worship was meant. The testator 
bad no son, but bad a daughter with a 
son who was residing elsewhere. The 
next in order of date is a kobala Exhibit G, 
dated 30tb Sravan 12)^9 (14tb August 

1882). The vendor bad got the pala and 
property by inheritanoe but as he was not 
a resident of the plaoe be sold both to a 
oo'sbarer ahebait. There are two kob'daa. 
Exhibits C A; D, in 12b2. Both the vendors 
were females who had inherited the pain 
and property from their husbands. In one 
the sale was to a oo-sharer shebail, in 
the other to reversionary heirs, but both 
sales ineluded the pala and property. 
Having regard to the names of the ahebaita 

who are Banerjis, Mokerjis, Cbatterjis, eto,, 

it is not a violent inferenoe that the 
present shebatti represent both the male 
and female lines of the original ahebaita 
and also transferees by will or sale. It 
is olear that noc*resident ahebaita have 
from time to time, for a great number of 
years, transferred their rights to oo.sharer 
ahebaita. Exhibit J. a U&uZu dated 19tli 
Sravan 1292 (6th Augnet 1885) is, however, 
said to be an instanoe of a sale to a 
stranger, but the document itself refers to 
him as a ahtbaii And we must treat him aa 

SQOh. 

In speaking of oustom in oonneotion 
with the transfer of the rights of ah^-bmtr, 
in reepeot of shrines and sanotnaries, ther- 
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ia likelihood of eonfaeion betweoD the roles 
of the shrioes end' the roles observed 
BfflODget those who zoaDage the ebrioes, 
’ between the roles of a seet and the roles 
of zDacagement of the eodowmenf, bet wen 
thebaiis as trostees of the endowed property 
and as managers of the eerviee in respeot 
of whioh they are holders of an offiee. 
We have nothing to do in this ease with 
seotarian roles, but with an alleged oostom 
of transfer of toros of worship by 

8 k€haiU. The requisites of onetom are that it 
sboold be anoient and invariable, uniform, 
reasonable, not immorah eertain and oon- 
sistent. Aboot its being anoient it most 
have existed "so long that the memory of 

man ronnetb not to the oootrary,” In 

Oarurudhteaja Perehad Singh v. Saparandhwaja 
Perihad Singh (l)the evidenee of an unbroken 
oostom for 80 years was held soffioient. 
It was also held in Pamanathan Oheiti v. 
Murugappa Chetii (2) that an nnbroken 

nsage for a period of 19 years was oon> 
elosive evidenoe of a family arrangement 
as to pola$t or toms of worship, to whioh 
the Conrt was bound to give effeot. Here 
we have evidenoe of some transaotions 
whioh date as far kaok ae 1852 and the 
question is, oan we deduce the neoessary 
elements of custom from them. It appears 
from the evidenoe that transfers of pilas 
were net always made to heirs or oo-sbarer 
thebait$t but in one ease at least to a relative 
considered oompetent to oarry on or super* 
vise the worship. The periods of the turns 
have been determined by descent and 
apparently the shibQit$ have treated them¬ 
selves as oo-sharers' of the endowed 
properties, their shares being determined 
in the same manner as if the property 
was seoular, inheritable by desoent, that 
is to say, a thebait with a pala of 39 
days in the year has been treated as oo* 
shater of the endowed property to the 
extent of b9/365. In every instance so 
far as the doouments are oonoerned the 
oo sharer’s psla and bis so called share in 
the debutier property have been transferred 
at the same time. It is from that faet 
that the learned Subordinate Judge inferred 

(1) 27 1. A. 23®, 23 A. 37; 10 M. L. J. 267; 5 C. W. 
N 33; 2 Bom, L. R. 831; 7 Sur, P. C. J. 724 P. 0.). 

(2) 29 M. 288; 4 C. L. J, 189; 10 C- W. N. 826; 33 
1. A. 189; 1 M. L. T. 827; 3 A. L. J. 707: 16 M. L. J. 
266; 6 b. R. 493 (P, C.), 


'that the onatom pointed to transfers of 
both of them jointly, thst one was not 
separated from the other. He eonsidered 
the joint ebaraeter of the transfer reason* 
able, as the worship was likely to • suffer 
if the property was separated from the 
sheha. The property in this case was 
undoubtedly endowed for the sheba and 
must be so need. The managers of the 
servioe are also managers of the endowed 
property in this case, and it ia evident 
that for oonvenienoe of management the 
shehaiis have treated themselves as oo> 
sharers in respeot of the palas and the 
endowed property, hot in no instance has 
a shehait treated his pala and right of 
management of the debutter property 
separately. Tbe two are intimately 
assooiated together and do not appear to 
have been dealt with one independently 
of tbe other. Tbe enb division baa been, 
as a rule, by descent, althongb occasionally 
varied by transfers within a limited dirole. 
The transferee bad both at the sacbe time, 
and after bis death bio heirs have beoome 
vested with his rights to both by desoent. 
Tbe mere transfer of tbe pala involves 
the possibility of its dieoontinnanoe, on 
failure of funds. The property was endowed 
for seoDring the permanence of tbe worship. 
It farther involves two lines of descent. 
If the transferor merely transfers the 
pala and keeps bold of bis share of tbe 
property, two separate lines of descent 
may be created—one for tbe pala and one 
lor the property—each disoouneoted from 
tbe other. In this particular instance tbe 
transfer appears to be merely of tbe pala 
and tbe offerings, spoken of in tbe doou* 
rnent as utpana proits. It does not 
deal with the immoveable property. If 
it was intended to deal with the landed 
property, tbe doonment would have been 
differently stamped, partioulars of the 
property would have been given as required 
by tbe Registration Aot and tbe extent 
of the share wonld have been mentioned. 
From these oiroumetanoes it has been taken 
ly both the Courts below that the pala 
only has been transferred and with it tbe 
right to take tbe offerings. The plaintiff 
has treated Nilmon^’s share of the endowed 
property as his by desoent and tbe trans* 
feree has not so far questioned it. There 
ii a distipctiou between the right of 
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EOftoagemeDt and tHe right of servioe in 
•ooneotioD with temples, private end pablio, 
and between oompnisory and private 
alienations. Private alienations have not 
been held as absolately prohibited, bat 
alienations to strangers have not been 
favoured. In the ease of private aliena¬ 
tions the prohibition has not been held 
to be of general applieation, and oastom 
■ and neage have been held to govern and 
prevail over the text law whieh prohibits 
both partition and alienation. These 
question are diseaeeed at some length in 
Bajaram v. Oanesh (3). It is aseless to 
refer to the deoided oases in detail as 
they depend upon separate sets of faots 
and oiroamstanoes, although some general 
priootplea may be dednoed from them 
wbiob may be thus summarised. Custom, 

. if established, may render private aliena* 
tions valid, but that, in determining the 
* queatioD, the benefit to the idol must be 
taken into oonsideration as a matter of 
primary importanse. Property dedioated 
to a deity is extra commerciumt and is 
entitled to speoial proteotion of the 
Sovereign whose duty it is to intervene to 
prevent fraud and waste [Bhupati Nath 
Smrititirtho v. Bam Lai Mitra (4)]. Persons 
having the management and possession of 
the property of an idol must of neoessity 
be empowered to do whatever may be 
reqoired for the servioe of the idol and 
for the beneBt and preservation of its 
property [Prcsanna Kumari Debya v. Golub 
Ohani (5)., The manager of the endowment 
is by virtue of his office the administrator 
of the property attached to it. As regards 
the property he is in the position of a 
trustee ^Ramonathan Chetti v. Murugappa 
Ohstti (2)], Sale of the trusteeshin for 
pecuniary gain is not permissible; [Rajah 
Vurmah Valiav. Ravi Vurmah Kunhi Kulty 
(6)]. The sale of a priestly office for the 
benefit of a skehait is illegal: Narasimma 
Thatha Acharya v. Anantha Bhattu (7) and 

Kuppa Qurukal v. Dorasami Ourukal (8). 

(3) 23 B. 131; 12 Ind. Dec. (n. s.) 87. 

(4) 8 Iml. Cas. 612; 10 C. L. J. 353; 37 C. 128; 14 
0. W. N. 18. 

(6) 14 B.L R. 450. 3 Sar. I*. 0. J. 449; 23 W. R. 
263; 2 I. A. 145; 3 Suth. P. 0. J. 102. 

(6) 1 M. 235 (P. C. >; 4 I A 76; 3 Sar. P. C. J. 887; 
1 Ind. Jur. 184; 3 Suth. P. C. J. 382; 1 Ind, Dec. (n. 
8«) 166 

(7) 4 M. 891: 1 Ind. Dec. (n. s.) 1107. 

CB) 6 M. 76; 7 Ind. Jur, 75; 2 Ind. Dec. (s. s ) 331. 


& 

I 

Bight of worship is property, but has 
not all the incidents of property. A 
dietinotion has been made between transfers 
inter vivos and transfers by will. It has 
been said that the shebait is manager or 
quasi trustee for the benefit of the idol, 
and as the office endures only for his 
life he has no right of devise by Will, as 
hifi Will only comes into operation on hie 
death when there is nothing for him to 
alienate [Rajeshwar Afyllick v. Oopeshtvar 
Mallick (9)]. This case is not is oonsonanoe 
with Mancharam v. Pranshankar (10), which 
was disapproved in Rajsshivar Mullick v, 
Qopeshtoar Mullick (9), but it has since 
been followed in this Court in Nirod^ 
harani Vasi v. Shiha Das Pal (11), where 

clear benefit to the Tbakur ” was 
considered to be the right standard. In 
the case before ns there is evidence of 
transfer of the pala and property by Will. 
The deed of sale has been held inoperative 
as snob, bat the learned Judge has treated 
it as a deed of gift, as a transaction 
inter vivos. The donor, however, who was 
very ill, died within a very few days of 
the execution of the document, and it seems 
a fairly reasonable dedaotion that it was 
executed in anticipation of his death and 
to operate after hie death. The document 
mentions money consideration which has 
been du believed by both the Courts. We 
should not treat untrue recitals ip deeds with 
any degree of oomplaceooy when the giver 
and the taker are parties to them. They are 
intended to mislead and may acquire the 
sanctity of truth with age. This very 
transaotioD, although discarded by the 
Courts as a oonveyanoe, may yet be relied 
upon by future shebaits as affording good 
evidence of oastom. This transfer, however, 
was not for pecuniary advantage. There 
is evidence that the giver was not actuated 
by any dishonest motives. He was on 
his death bed and acted after consultation 
with other shebaits. He bad no near 
heirs. He was anxious to provide for due 
carriage of the theha and be knew the 
taker who had done the work satisfactorily 
when he was ill. These oircamstanees 
may lessen the beinousDess of a false 
recital, namely, that of a fictitious oonsidera- 

(9) 36 C. 226; 12 C. W. N. 323; 7 C. L. J. 316. 

(10) 6B 298; 6 lud. Jur. 426; 3 Ind U-mj. in.8.)U55. 

(11) 3 Ind. Cas. 76; 36 C. 975; 13 U. W. N. 1084 
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tioQ, bnl all the flame tbe traosaotioQ 
most be looked npon as reprehensiblet 
espeeially ae i6 relates to a reli’erions trnst. 
Tbe giver made a lying statement to 
benefit tbe taker and it is olear that tbe taker 
was primarily reaponsible for it. Both 
took a dieoreditable part. The learned 
Judge bap, on tbe strength of Ismail Mussajee 
Hoo^dant y. Hafiz Boo (12), treated the 
doeament as a deed of gift, Thera was an 
issue in that ease as to whether tbe 
donor who was ODpable of making the 
transfer was of unsound mind or not, 
but none with regard to undue infloenee 
which was tbe ease suggested at a later 
stage, when the first contention failed. 
Tbe Judicial Committee found the evidence 
influfficient to establish the latter oonteo* 
tioD. They took into account the existing 
circumstances at tbe time of the transaction, 
namely, that the mother was extremely 
hostile to her son and did not intend 
him to take; that she was old and in case 
of her death her son would have inherited 
the greater part of her property. Tbe only 
way tn prevent it was to transfer it in 
her lifetime. A power of attorney which 
bad been execnted by the mother showed 
that she contemplated an absolnte gift to 
the daughter. Tbe lady’s object could not 
have been attained by any hsnami transao* 
tion. It was found that the consideration 
mentioned in the deed of transfer did not 
pass, but having regard to tbe above 
facts the Judicial Committee held that the 
deed of sale was intended to be a deed 
of gift and treated it as such. Tbe 
transfer in the case wae not for pecuniary 
advantage and was intended to provide for 
tbe due performance of tbe poojah and 
there was no near heir to transfer to and 
it may not be unjust to treat it as a 
deed of gift and although it wae intended 
to operate as a Will, having regard to, tbe 
fact that transfers by Will have taken 
place, and ae early as 1852, that ciroumatanoe 
also may be taken in its favour. The 
learned District Judge has differed from 
the Subordinate Judge on tbe question 
as to whether tbe pala can be rightly 
held transferable ty custom although tbe 
dehutter property has not been included. 

(12) 38 C. 778; 8 C. L. J. 484; 10 C. W. N. 670; 3 
A.. L. Z. 363; 8 Bom. L. B 870; 16 M. L. J, 166; 1 M. 
h. T. 187; 83 I. A. 86 (P, 0.). 


The latter has strongly relied upon 
^Iuhamai/a Debt v. Haridas Saldar (13). 
Evidence as regards tbe custom in this 
case has gone up to 1852 and .may be 
held established, bat tbe eeveranoe of the 
pala from tbe property does not seem to 
have taken place before ibis transaction 
and cannot be held established by 

custom. Tbeir separation is fraught with 
consequences which may not be bene* 
ficial to tbe deify. They are intimately 
associated with each other. Allowing the 
pala to one and the property to another 
is likely to create trouble to tbe detriment 
of tbe endowment. They were not intended 
to be severed and have not been 
treated as severable. Division by 

inberitanoe ifl on a different basis from 
division by transactions inter vivos or by 
devise. In this ease tbe donor’s 39 days 
have been divided into two parts, 33 days 
fo Kalaoband and 6 days to the purohit 
Dharmadae, whom we do not find spoken of 
as a member of the family. Althongh 
objection to snob division of the pala 
does not appear to have been taken before 
ibis, the respondent cannot be said to 
have been taken by surprise. It is e 
point of law. He bad snfficient time to 
consider it. The fact of division is admitted. 
Id tbe Kaligbat temple os^e, Mahamaj/a 
Dehi V. Haridas Baldar (13), palas were 
foond heritable, partible and also 
devisable by custom. They had been tbe 
6 object of sales, gifts, mort^ges and 
leases, although within a limited circle. 
The palas seem to have been treated as 
not connected with the immoveable property, 
if any, belonging to the maker. Tbe fasts 
of that case are different. Tbe transas* 
tione extended oyer a long period and were 
of a different oharaoter. That case deals 
with accepted principles but otherwise 
does not apply to this case. We do not 
think that it was competent for Nilmony 
to sub'divide tbe period of bis pala, Tbe 
palas wonld again be sub divided by defloent 
and instead of one branch having 39 days, 
there is a possibility of three branobes 
being created with two divisions of tbe 
pala and one branch bolding the property. 
There may be sub divisions again inter vivos 

(13)27Ind. Cag. 4C0r20C. L. J. 188; 42,0. 4?5 
19 C. W. N. 208, 
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OD the BtrenlrCb o£ the present sab diviaian. 
We do Doi: oertainly think that it is a 
reasonable method of managemant of the 
property or of oondaoting the thehi. It 
ie boand to create dissension and oonfasion, 
wbieh oertainly oannot be for the benefit 
of the Thakar. There is every likelihood 
of the property being diverted for other 
parposes and dissipated and the skeba dis- 
oontinaed. In that view we think the 
appeal onght to be allowed. If it had 
merely been a question of the snb-divlsion 
of the pala into two parts and if it was 
said that opportunity sbonld be given to 
the defendant to give evidenoe on the 
point we would have remanded the oasoi 
but as we agree with the view taken by 
the Subordinate Judge that the oustom of 
separation of the pila and the property 
has not been proved and of the unreasonable 
oharaoter of euoh separation, that it oannot 
be for the benefit of the deity, the appeal 
should be allowed on that ground alone. 
Baoh party to pay bis own oosts in all 
Courts. The defendant will not be held 
liable for rendering any aooount of the 
offerings or the dealings with them. The 
plaintiff will not be allowed to recover 
anything from him on that account. The 
transfer is held inoperative and void and 
there will be a declaration to that effect. 

Appeal alloved. 


LAHOaB HIGH COURT. 

Oiv/i. ReviSiON P«TiTtoN Case No. 926 

ow 1919 . 

March 30, 1920. 

Present :—Mr. Jnstfcc Martinean. 
MAULl BAKHSH—DiriNDANT — 

Petitioner 

versus 

RAM DAS— Rbfpomdekt. 

tivil Procedure Code {Act V of 190'),^. 14'. 0. IX, 
r^ i^i-'-Appltcation for setting a<iide ex parto decree^ 
Dismissal for default-Appltcotion Jov restoration, 
entertainaUe—Limitation Act IX of li>08‘ 

ScA. /, 181 . ’ 

Pl^iotig oklaiaod an e 2 ‘ parte di^crae on the 


13th January 1919. On the 4tb July the defendan 
applied to have it sotaside, butthe application was dis- 
missod for default on the Ifith October. On the sfith 
November the defendant made a fresh application: 

Held, that the application of the 2Hh November 
should be treated as one for the restoration of the 
application of the Hh July and as such was enter, 
tainable, the procedure laid dowhinOrder IX, rule 13, 
Civil Procedure Code, being applicable to it by the’ 
operation of Heotion I41 of the Code; [p. 26, ool 1.] 

(2> that the application was governed by Article 
181 of Schedule I to the Limitation Act and was 
within time. [p. 26, col. 1.] 

Petition, nnder section 25 of the Small 
Cause Courts Act, for revision of the order 
of the Ja3g0, Small Canse Court, Lvhore, 
dated the Sth Dsoember 1919. 

Mr. Badr ud»Din Kures\i, for the Peti¬ 
tioner. 

Mr. Jai QQp^l Setbi^ for the Respondent. 

JUDGMENT.—On the 13th January 
1919 the plaintiff obtained an ex parte decree. 
On the 4th July the defendant applied to 
have it set aside, but on the 16tb October 
the application was dismissed for default. Ou 
the 25th November the defendant made a 
fresh application, which the Judge of 
Small Cause Court has dismissed as time- 
barred. The defendant applies for revision 
of the order. 

The application of the 25th November 
.would no doubt be barred by limitation, 
as the lower Conrt observe?, if it were 
regarded as one for settiog aside the ex parte 
deoiee (which in form it is), and also if it 
were regarded as one for review of the 
order of the 16th October. But I think it 
would be fair and equitable to treat the 
application as one for the restoration of the 
application of the 4tb July, and the ques¬ 
tion is whether such an application can 
legally be entertained and whether it is 
within time, 

The learned Judge of the Small Canse 
Court has held on the authority of Qanda 
Mai V. Sughra Bibi (1) that such an applioa- 
is not a misoellaneon? application and can 
only be treated as one for review. In the 
case relied upon by him an appeal had 
been dismissed for default, and an applica¬ 
tion to have it restored to the file was also 
dismissed for default. An application was 
made to set aside the latter order of disoiisB- 
al, and was rejsoted by the Addiiloual 
District Judge on the ground tlmt the 
preoeediug wae a proceeding in an appeal 

(1) 5 P. H. IfiCO; P. L. R. I9(K) p. JO. 
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ftnd not a rniioelUneona prooaeding to 
wbiob seotion 647 of the Civil Prooedare 
'Code would be applioable, and it was held 
by the Chief Court that the Additional 
Distriet Judge’s view was eorrect. That 
deoision, however, was given when the Civil 
Prooedure Code of ld82 was in foroe and 
there is a material distinotion between 
seotion 647 of that Code and the oorresponding 
seotion l4l of the present Code. 

Seotion 647 of the old Code provided that 
the procedure prescribed in that Code 
ehould be followed, as far as it could be 
made applioable, in all prooeedings in any 
Court of civil jorisdiction other than suite 
or appeals, and it was beoause the proceed* 
ing in wbioh the application referred to in 
Gandamal v. Sughra Bihi (1) was made was 
an appeal, that seotion 647 was held to be 
inapplioable. But in seotinn 141 of the Code 
now in force the words ’other than suits 
or appeals” have been omitted, and the 
prooedare provided in the Code in regard 
to suits is to be followed, as far as it oan 
he made applioable, in all prooeedings in 
any Court of civil jurisdiotion. The applica¬ 
tion made by the defendant on the 25th 
November, if treated as one for restoring the 
applioatioD dismissed on the I6tb October, 
is clearly entertaiuable, tbe prooedare laid 
down in Order IX, rale 13 of tbs Civil 
Prooedare Code, being applioable to it by the 
operation of seotion 141. 

Such an applioatian is governed by Article 
181 of tbe Ist Sobedule to tbe Limitation 
Act, as there is no other Article wbiob 
applies. The period of limitation under that 
Artiole is 3 years, so that the application is 
within time. 

I aooordingly aooept tbe applioation 
for revision, set aside tbe order of tbe lower 
Conrt, and direct that Conrt to dispose of 
the applioation of tbe 25th November 1919 
on tbe merits, treating it as one for restora* 
tion of tbe applioation of the 4th Jnly. 
The Court fee on the applioation for revi* 
sioD will be refunded. Other oosts will be 
ocste in the oaea. 

Peiition accepted. 


{im 

MADRAS HIGHOOUa??. 

Appeal AGiiMST Csdes No. 115 of 19.8.' 

Jnly 21, 1919. 

Present: —Mr, JustiQ^ Spenoer and 
Mr. Jnstioe Srishnan. 

K AMALAMBAL— PLArHTiFf — Reppokpeut 

—Appellakt 
versus 

DORASAMI OHErriAB—DeFiKDAKT— 

No. 1— Petitiomeb—Rcspokdikt, 

Civil Procedure Code CAct V ofl909j, 0. XXIII, 
3— Compromiee—Agreement between parties, when 
amounts to completed compromise^ 

The question when a contract becomes complete 
depends on the facts of each particular case. Tf a 
consensus ad idem has been reached between the 
parties on all the proposed or disputed terms, there 
is a contract. If, however, two persons agree in 
writing that, up to a certain point, the terms shall 
be the terms of the contract, but that the minor 
terms shall be subjected to a mediator and shall he 
as are approved by him, or if they are otherwise 
left unsettled, there is no contract. But if all the 
terms are a^eed to, any stipulation to embody 
those terms in a formal document will not affect 
the contract, except when there is a further stipula* 
tion, express or implied, that the contract shall not 
be treated as complete till tbe formal document is 
drawn up and signed, [p, 3), coJ. 2j p. 32, cel. I.] 

Appeal against tbe order of the Court 
of the Subordinate Jndgp, Negapacam, 
dated the 18th Maroh 1918, iu I, A. 
No. 130 of 1918, in Original Suit No. 49 
of 1916. 

This appeal ooming ou for hearing on 
tbe 17th and 24tb of Oetober 1918, the 
Court (Ayling and Xrisbear, JJ.) delivered 
tbe following 

JUDOMENT.—There is no doubt that 
paragraph 7 of Exhibit A is ambiguous 
and it is desirable that evidenoe should 
be taken as to what tbe parties intended 
thereby. 

We most oall for findings on tbe follow* 
ing issues:— 

(1) What were “the other terms of 
the Razlnama” referred to in paragraph 7 
of Exhibit A? 

(2) Wes the setilement of the matters 
dealt with in Exhibit A oouditional on a 
settlement being subsequently arrived at 
on the other terms” referred to in the 
above first iseueP 

Eioh side may addnoe evidenoe. Tbe 
findings will be submitted within six 
weeks and seven dajs will be allowed for 
61ing objeotiens, 
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Id oomplianoe with the order oontained 
in the above jadsmenti the Sabordinate 
Judge of Negapatam eabmitted the follow« 
ing * 

FINDINGS.—I am directed by the High 
Ooart to sabmit findiDgs on the following 
isBaes:— 

(1) What were “the other terms of 
tbe Razinamab,” referred to in paragraph 7 
of Exhibit A? 

(2) Was tbe settlement of the matters 
dealt with id Exhibit A oonditional on 
a settlement being eabseqnently arrived 
at on the other terms” referred toint^be 
above Ist issaeP 

2. 1st tssue.—Paragraph 7 of Exhibit A 
runs as follows— 

After ooDsnlting tbe Vakils aboat all the 
remaining Razi terms (* *) eto., another 

Razinamab sboald be written and filed into 
Coort in aoeordanoe with the reliefs wbioh 
eaob party has to get.” The let defend¬ 
ant oalled d persons, who admittedly aoted 
as mediators in bringing aboot the oom- 
promise in qaestion, as hi^ witnesses to 
prove what was meant by the words 
the other terms of the Raztnamah’ in 
paragraph 7 of the Exhibit A. They all swear 
that all the points in differenoa between 
the plaintiff and the 1st defendant were 
oompletely settled by Exhibit A. Peti. 
iioner s Ist witness partioolarly deposes 
that all the terms in Exhibit A had 
been Battled and agreed to by both parties 
before it was began to be written, that 
when the^ eigoatures of the parties were 
taken in it, the amoant also was settled 
fend agreed to by them as Rs. 16.000 and 
that tbe plaintiff aignei Exhibit A odd- 
senting to this figure. Ha has also da- 
posed that the moveables mentioned in 
Exhibit A were the only moveables she 
wanted to be given. It farther appears 
rom bis eviienoa and that of petitioner’s 
witnesses Nos. 2 and 3 that tbe plaintiff W&Dt* 
ed that the Will on which she relied on 
in this suit mast be reaited in the Razi. 
namah as true and that the let defendant 
insisted on the adoption on which he 
relied on should also be recited therein 

mediators said that 
toe Pleaders maet be conanlted to find 
out what sort of recitals should be made 

those points in the Rizlnamah. 
Petitioner 9 Ist witness swears that the 


words *Bahi yavaihu rajinamah sharathugal* 
(the other terms of the Razinamab) in 
paragraph 7 of Exhibit A were intended to 
mean what had to be sabseqaently wiitten 
about tbe adoption and tbe Will after 
ooDsolting tbe Pleaders as above stated. 
It clearly appears from his evidence and 
also from tbe evidence of petitioner’s wit> 
nesses Nos. 2 and 3 that it was not intended 
to consult the Pleaders on any other point. 
Tbe sam and substance of their evidence 
is that by tbe words Buki yavathu 
rajinamah skaratkugaV in paragraph 7 of 
Exhibit A it was cot meant that any 
terms relating to tbe reliefs which the 
plaintiff or tbe 1st defendant wanted in 
the suit had to be arrived at by consul* 
tatioD of Pleaders, but that only tbe form 
in wbioh the Eszinamah must bo worded, 
especially with regard to the recital as 
to tbe adoption and the Will, most bs 
settled after consultation of Pleaders and 
pat in the Razinamab petition to be present¬ 
ed to the Court. All these witnesses are 
respectable and admittedly acted as media¬ 
tors between tbe parties in arriving at 
tbe compromise. Petitioner's witnesses Nos. 2 
and 3 were sammoned by the plaintiff 
herself to givs evidence in this enquiry. 
There is absolutely no ground why their 
evidence sboald be ’ discredited and that 
of tbe plaintiff and her Pleader’s clerk, 
the writer of Exhibit A, who clearly 
appears to be interested io her, which is 
highly improbable, as will be shown later 
00 , sboald bs believed. Petitioner’s 3rd 
witness distinctly deposes that the terms 
in Exhibit A and what tbe Pleaders 
might advise to bs recited about Will and 
adaption had to be embodied in another 
paper to be presented in Court and that 
the plaintiff did not insist on any new 
reliefs not granted by Exhibit A to be 
given to her. This witness was tbe plaintiff’s 
witness in tbe suit itself, being an attestor 
in tbe Will relied on by her. 

(3) The plaintiff, on the other hand, 
who was examined on commission at her 
instance, has given out a story, tbe object 
of wbioh seems to be more to back out of 
the terms of Exhibit A than to make out 
that by the words *Bakt yavathu rujinam^k 
sharathugaV it was meant that some add itioiul 
reliefs which she claimed had to be ooriHiderod 
and settled after consultation of Pleederg, 
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She has stated: '*Tbe 1st defendant told then 
that his adoption ehonld be mentioned. I 
objeoted to that and said that my hnsband^a 
Will ehonld be reooenised and that the 
monies payable to Yenkataohelv and to the 
oharities nnder the Will shonll be paid to 
Venkataobela. 1 also said that the amoont 
mentioned in the Will for the oharities 
should be set apart and provision sbonld 
be made for ibe oharities. I wanted two 
bonses for my residenoe. The diamond ear* 
ring worn by the let defendant should be 
banded over to me. Chain oollar and iron 
safe ehonld be given over to me. The 
amount to ba 6xei as oompromise shonld 
be paid in oash to me. The amonnt of 
mainteoanoe payable to the 2!id defendant 
shonld be deed and a reoeipt obtained from 
her. Debts inonrred by me, by my hnsband 
and by basband'e brother, Sabbii Chettiar, 
shonld not bind me. If any defeot were to 
arise in the titles to immoveable property I 
shonld not be held liable for the same. 
These were the terms that ( wanted them to 
incorporate in the Reainamah.'’ She proceeds 
to say that it was doally settled that she 
should get Re. 16,000, that she asked the 
mediators as to why the above terms were 
not incorporated in Exhibit A and that 
they said that it was merely a memo and 
that the Razinamab would be written ooly 
after oonsulting the Vakils. She states that 
Saminatba Mndaliar, petitioner’s let witness, 
said that the above terms were to be 
inclnded in the Razinamah and that it 
was so stated in paragraph 7 of the memo. 
Bat none of the mediators supports her in this, 
as already shown. Petitioner’s 1st witness 
alearly states that there was no talk that 
plaintiff mast have two houses, that thsre 
was no reference to any family charity and 
that plaintiff did not want any release of 2 id 
defendant’s maintenance right. Petitioner’s 
2nd witness swears that plaintiff did not 
iosist on Rs. 16.000 being piid io oish 
in one payment and that she did not want 
any dwelling house. Petitioner’s Srd witness 
also swears that plaintiff did not want a 
dwelling honse and that she did not insist 
on the ear rings which the 1st defendant 
was wearing, to be given to her. In fact 
he swears that she did not insist on any 
new reliefs being granted to her other 
than those in Exhibit A. Petitioner’s Ist 
■yyitness eweara that the talk of oempromise 
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was on the line that plaintiff must get money 
and Istddfeadant shonld get properties. 

(4) Even the plaintiff’s own witness, 

her Pleader’s clerk, Doraisamy Aiyar, does 
not go to the length of supporting her 
oompletely, thoagb he has tried his beat to 
support her. He has depoaed that when 
Exhibit A was read out to the plaintiff, 
the Ist defendant said that adoption must 
be recited as admitted in it, while she said 
that Will mnat be recited as trne, that she 
aho asked for more moveables and insisted 
on money being paid in cash in one payment, 
that she also insisted on a diamond ear* 
ring and other moveables, which he does 
not DOW remember, being given to her and 
that the mediators said that the amount 
alone might be 6zed then 'and that the other 
matters might be inclnded after oonsnitation 
of Pleaders. He adds that the plaintiff 
signed Exhibit A on bis telling her in the 
presence of the mediators that if the other 
matters were not settled and inclnded in 
the Rfzinamab, that document wonld bs a 
waste paper, f 

(5) Afterwards this witness went to ^r, 
B. S. Nataraja Sastrial, the 1st defendant’s 
Pleader, to get a formal Razinamah written. 
Bnt onriously enongh be oonsnlted him 
only as regards the recital to be mads 
about the alleged adoption and Will which is 
found in paragraph 1 of Exhibit I. The rest 
of the contents in Exhibit I was written 
by himself in his Pleader’s honse without 
oonsnlting Mr. B. S Kataraja Sastrial. He 
has changed therein some of the terms -in 
Exhibit A and added new terms of bis 
own accord, which be deposes to have done 
on the basis of what the parties (plaintiff) 
rdpre^ented to him when Exhibit A was 
executed. In other words by the changes 
introdnoed in Exhibit 1 by him, he intended 
to make it acceptable to the plaintiff. Bot 
bis evidence shows that she did not agree 
to abide by tbe terms of Exhibit I, and 
so no formal Razloamih could be drafted 
and presented in Court. 

(6) If real!/ it was intended in tbe 
beginning to oonsalt the Pleaders as regards 
the matters now enomerated by tbe plaintiff, 
he would naturally have oon<«alted Mr. B. S. 
Nataiaja Sastrial on them all and would 
not have oonBoed the oonsnitation to tbe 
recital to be made as regards Will and 
adoption as he did. As regards the plaintiff’s 
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alleged iDsisteDoe on Rs. 16,000 being 
paid in 'cash in one payment-, bis evidenoe 
is that she objeoted to the payment of it 
by inatalmente a little, and wanted the 
amoant to be paid in oasb, that the 
mediators eaid that it would be diffionU 
for the let defendant to get Bs. 16,000 at 
ODoe, bat that they would ask him to pay it 
if be oould get it by the time of the Sling of 
the RBsinamah in Court and that they did 
not eay what should be the ease if the let 
defendant was not able to raise that amount 
by that time. The result of that evidence 
is that the plaintiff was not serious in her 
request to be paid Bs. 16,000 in oash in 
one payment; else, she noald not have 
signed Exhibit A, which provides for a 
payment of Rs. 5,000 only in cash in one 
payment and for the payment of the rest 
in instalments. After all, this witness’s 
impression as to what matters were intended 
to be meant by the wards yavnthuTaji- 

namah iharathugaV in paragraph 7 of Exhibit 
A, on which the Pleaders had to be oonsulted, 
is that they relate to ll) what sort of word* 
log should be used about the adoption, (2) 
about tbe Will, and (3) wbatshould be written 
in tbe Razinamah to safeguard tbe parties’ 
rights against a possible suit by a rever* 
sioner. From this it is clear that by those 
words it was not intended to come to a 
eettlement on questions relating to the 
various reliefs which the plaintiff says in 
her depoaitioD she claimed and were left 
open when Exhibit A was signed by her. 
With regard to the diamond ear rings in 
particular this witness’s evidence is that 
tqe plaintiff wanted them, that tho medi¬ 
ators simply said *‘Are you going to wear 
them?” and that on her again repeating her 
demand they said *Agattum' (let us see). 
This shows clearly that there was no clear 
understanding that her request should be 
subsequently considered and that a decision 
should be arrived at on it. 

(7) When Exhibit I was prepared by 
her Pleader’s clerk, her father, Natesa Pillai, 
tbe Ist defendant’s agent, Natesa Thevar 
and Nagalinga Mudaliar (petitioner’s wit¬ 
nesses Nos. 2 and 3) were present, but none said 
then that any more terms should be added 
to those in Exhibit I. From this also it 
is clear that the plaintiff’s deposition, about 
her insistence on additional reliefs and tbe 
mediators leaving them for subsequent con¬ 


sideration, is false. 

(8) I find on tbe evidence above dis¬ 
cussed that by the words ‘the other terms 
of tbe Rezhiamah’ in Exhibit A, paragraph 7, 
it was meant only to introduce a recital 
as regards the Will relied on by tbe plaint¬ 
iff and tbe adoption relied on by the 1st 
defendant with tbe advice of the Pleaders 
and to make tbe language of Exhibit A 
more formal so as to make it 6t to be 
filed directly into Court, as for instance, 
by introducing tbe name of the Court, tbe 
number of the suit, the description of the 
parties, etc., and that those words were not 
intended to cover the question whether any 
other terms, by way of reliefs, to be given 
to the plaintiff or tbe 1st defendant 
should be introduced after consultation of 
Pleaders. 

(9) 2nd issuei^Oa this issue also my 
finding is against tbe plaintiff. There is 
DO evidence worth the name that the settle¬ 
ment of tbe matters dealt with in Exhibit 
A was conditional on a settlement being 
subsequently arrived at later on on any 
other terms. Petitioner’s 1st witness has 
deposed that there was no understanding 
that only on the settlement of any terms 
left not settled, the Razinamah in Exhibit 
A should corns into force. He has further 
depofed that there was no tall^ as to what 
should happen if a formal Razinamah oould 
not be prepared. Petitioner's 2nd witness 
also has deposed that there was no talk 
as to what should happen if those things 
were not done, those things being according 
to him (1) the 1st defendant’s handing 
over Rs. 5,000 and the moveables mention¬ 
ed in Exhibit A to Saminatha Mudaliar 
(petitioner’s let witness) to be banded over 
to tbe plaintiff, and (2) the subsequent 
filing of a Razinamah on the hearing 
date in Court. Petitioner’s 3rd witness also 
swears that there was no talk as to what 
should happen if a formal Rttzlnamah oonld 
nob be prepared. Tbe plaintiff’s evidence 
that if all her demands as mentioned 
in her deposition were lot settled and in¬ 
cluded in Exhibit A, that document innst 
be deemed to be a waste paper and that 
she was made to understand so by the 
mediators, cannot be believed for a moment 
in tbe light of tbe above evidence of tbe 
mediators. Her 2nd witness’s evidence 
(counter-petitioner’o 2ud witness) aleQ u»' ih 
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point oannot be believed, espeoially as it 
has been found that there were no further 
terms by way of reliefs in her favour to 
be deoided and inolnded in Exhibit A when 
it was signed by the plaintiff. Hie evideooe, 
that be pointed out to the plaintiff paragraph 
7 of Exhibit A to show that it would not 
be binding on her unless all her demands 
were settled and provided for in it, is notooun' 
tenanoed by that paragraph for nowhere in 
that paragraph is it stated that a settlement of 
the terms to be further settled should affeot 
the binding nature of the settlement of the 
terms included in Exhibit A. 


This appeal came on for final hearing after 
the return of the finding of the lower Court 
on the issues referred by this Court for trial. 

The Hon’ble Mr. T. Rangacharia) (with him 
Mr. N, M, Malim Sahib), for the Appellant.—. 
Exhibit A is not a completed contract. It is 
dependent on the drawing up of anotherformal 
Razi petition after oonsultiog the Vakils. 
To that petition, Exhibit I, the plaintiff 
was not a party and sbe refused to sign 
it. There was, therefore, no hwful com¬ 
promise within the meaningof Order XXllJ, 
rule 3, Civil Procedure Code. Exhibit A 
only embodies tbe terms of the nego¬ 
tiations and they did not develop into a 
final, concluded compromise. When plaintiff 
declined to sign Exhibit I, tbe oompro- 
mise fell through. 

The Subordinate Judge’s findings as to 
tbe nature and effect of Exhibits A and I 
are wrong. Tbe matter that was left 
to be deoided was not merely formal. 
The other terms, referred tc in paragraph 7 
of Exhibit A, relate to separate and dis* 
tinot matters. 

See Winn v. Bull{\), Appltby v. John$on (2), 
Stanley v. Boiedeswell (3) and Von Hatzfeldt 
Wildenburg {Princess) v. Alexander (4). 

Mr. T. R. Ramackandra Aiyar (with him 
Mr. K. S. dayarama Aiyar), for the Raspond- 
ent.—'Exhibit A evidences a completed 
contract. Tbe terms were all settled and 
only formal matters were pending deoi< 
sioD, Tbe Subordinate Judge &o finds 
it expressly. There has been a concluded 

(1) (1877) 7 Cli, D.29; 47 h. J. Ch. 139j 26 W. E. 
280. 

(2) (1874) 9 C. P. 168. 

(3; (1875) 10 0. P. 102; 23 \V. R. 389. 

(4) (1912) ICh. 284j 81 L. J, Cli. 181; 105 L. T. 
434, 


adjustment which cannot be re-opened. 
See Winn v. Bull (1), 

JUDGMENT,—The only point for deci¬ 
sion in this case is whether Original 
Suit No. 49 of 1916 has been validly 
compromised between the plaintiff and 
tbe let defendant by a lawfol agreement 
written under Order XXII f, rule 3. of 
the Code of Civil Procedure, ss alleged 
by tbe Ist defendant. Plaintiff’s case is that 
though there was a mediation between the 
parties and an agreement was arrived at on 
some of the points in dispute, there were still 
other points outstanding to be settled, and, 
therefore, there was no completed contract. 
Tbe Subordinate Judge deoided in favour 
of tbe let defendant that Exhibit A signed 
by the parties evidenced a completed agree¬ 
ment end gave a decree in its terms. Hence 
the appeal to us by tbe plaintiff. 

The plaintiff admits Exhibit A, but con¬ 
tends that that it is only a memorandum 
oi the points provisionally agreed to by her 
and that the matter remained to a state of 
negotiation still and that it was only after 
certain further points were settled after 
consultation' with Vakils and a formal 
Razinamah petition was drawn up and signed 
by her embodying all tbe terms that the 
contract would become complete. Sbe de¬ 
clined to sign Exhibit I, which was tbe, 
formal petition that was so drawn up, and 
she contends that there was, therefore, no 
agreement binding on her and that (be 
attempted compromise fell through. 

In Exhibit A there is a statement in clause 
7 which seemed to lend some support to 
her case. It says *'tbat in respect of all 
the other terms of tbe Razinamah, Vakils shall 
be consulted and another Razinamah prepared 
and filed in Court regarding ” tbe reliefs 
to be granted to each. Now, as tbe ex¬ 
pression tbe other terms of tbe Razinamah” 
was ambiguous and it was not clear whether 
it referred merely to the wording of the 
Razinamah as defendant contended or to other 
terms of dispute on tbe merits between tbe 
parties and as tbe Subordinate Judge bad 
disposed of the matter in the first in¬ 
stance on tbe afiddavits of the parties and 
as plaintiff’s affidavit did not state what 
those other terms were according to her, we 
considered it proper that evidence should 
be taken of the mediators and others who 
took part in bringing about tbe alleged 
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settlement under Exhibit A to explain the 
alanse and we, therefore, remanded the'oase 
for the parpoee and direoted the Subordi¬ 
nate Judge to take evidenoe and return 
findings as to what the "other terms’* were 
and whether the settlement under Exhibit 
A was eonditional on the settlement to be 
arrived at on those other terms. The Sub¬ 
ordinate Judge has taken the evidenoe and 
has returned findings on both points in 
favour of the defendant. He finds that 

the other terms” did not refer to any 
points of dispute on the merits between 
the parties, but only to the introdnotion 
^a recital as regards the truth of the 
Will relied on by the plaintiff and of the 
adoption relied on by the first defendant 
with the advioeof Pleaders in theRazinama 
and to make the language of Exhibit A more 
formal so as to make it fit to be filed in 
Court, and on the 2nd issue he finds that 
It was not intended that the settlement 
under exhibit A was to be conditional on any 
other terms being settled later. 

Mr. T. Rangaohariar for the appellant 
contended that his findings on these issues 
were wrong. On the evidence on record 
we are inclined to agree with the Subordi- 
nate Judge that all matters in dispnte 
between the parties were really settled 
before Exhibit A was drawn op and that 
the other terms* in danse 7 really 
refer |o what the Subordinate Judge finds. 

nf K ^ wanted a recital of the troth 

of her Will and the defendant of the truth 
of hie adoption in the final Razinama 

tn terms agreed 

to in Exhibit A these recitals were of no 

importance and apparently were not a matter 

of dispute between the parties. The parties, 
having disputed these points in the snit, 
apparently wanted to consult the Vakils 
to find out if it was proper to add such 
admissions in the Razi petition and if so. 
how they should be woided. This is what 
the plaintiffs witnesses say and we think 

tbs 2nd witness 
® plaintiff admits this was what was 

tinn^ y clause 7. There is no real founda- 
lon for the suggestion that the introduction of 

hat ** ® matter of dispute 

ha ■>441 j L which wae arranged to 

El . between them after consulting 

Dlaintr#***^i^i^* Vakils. The statement of 
1 b| witnase io eroea^examination 


to which our attention was drawn that 

the plaintiff said that Will must be 
recited as true and defendant that 
adoption was true and we mediators said 
that on those points the Pleaders must be 
eonsultedfand decision arrived at,” must be 
read with the rest of his evidenoe and the 
evideoce of the other mediators, when it 
will be clear that what he meant was that 
the Vakils were to decide how the recitals 
oould be properly made, and not that the 
parties should decide whether the recitals 
should be made at all. We are unable to 
credit the plaintiff when she enumerates a 
number of items of dispute as referred to in 
clause 7, for she is not corroborated in it by 
her own 2nd witness. We accept the finding 
of the Subordinate Judge as to the msaning 
of olaase 7. 

We also accept the Subordinate Judge’s 
finding that the settlement under Exhibit A 
was not in any way dependent on the 
settlement of any other terms afterwards. 
It is fully supported by the evidenoe 
on record and was hardly attacked by the 
appellant’s Pleader. All the mediators 
whose evidenoe we have accepted support this 
view. 

In these oiroumstanoes, can it be said 
that Exhibit A does not evidenoe a com* 
pleted contract? We do not think so. 
Mr. Rangaohariar cited several English 
oases as in his favour, vtV, Winn y. Bull 
(1), Appleby v. Johnson (2), Stanley y, 
Dowdeswell (3) and Von Hatzfeldf Wildet^ 
burg {Princess) y. Alexander (4), while on the 
other side the oases in North y. Percival (5) 
and Gray y. Smith (6) were cited, It is 
pot necessary to refer to them 
in detail, as the law on the point as to 
when a contract should be viewed asoom- 
plete and when not is fairly clear, The 
question has to be decided in each case on 
its own facts. If a consensus ad idem had 
been reached between the parties on all 
the proposed or disputed terms, there is 
a contract: but if, as JesseJ, M, R,. pats it 
m the case in Winn v. Bull (1) ‘‘jf 
two persons agree in writing that up to 
a certain point the terms shall be the terms 
of the contract but that the minor terms 


(5) (1893) 2 Ch. I28j 67 L. J 
6l6j 46 W. R. 552. 

(6) (.8901 43Cb. D. 203: 59 L. 
336i 38 W, fi. 310, 


Ch. 321; 78 L. T. 
J. Ch. 145; G2 L, T 
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TRUSTEES FOR THE IMPROTEUENT OF CALCUTTA 

eball be eobmitted to a Solioitor and shall be 
as are approved of by him’’ or if they are other* 
wise left unsettled there is no oontraof; 
this is so even if they are minor terms. 
Bot if all the terms are agreed to, any 
stipulation to embody those terms in a 
formal document will not aSeot tbe oontraot 
exoept when there is a further stipula* 
tioD, express or implied, that the oontraot 
shall not be treated as complete till tbe 
formal dooument is drawn up and signed. 
Tbe English oases oited illustrate these 
prinoiples. 

In tbe present oase we have found that 
though tbe parties desired to have a 
formal Easinamah petition prepared and to 
have the reoitals above referred to inoluded 
in it, this no way affeoted tbe agreement 
some to in Exhibit A. These were formal 
matters left to the Vakils to arrange as 
they thought 6t without affeoting the 
eontraot between the parties. We think 
tbe objeotion raised by the appellant that 
the oontraot under Exhibit A was inoom- 
plete and unenforoeable fails. It may 
be that she is entitled to have tbe reoitals 
putin the Rszi petitkn but she never asked 
for it. 

Tbe appeal against order fails and is die* 
missed with ocsts. 

u. C. p. 

Appeal dismisied. 


PRIVY COUNCIL. 

Appeal fhom the Oalcoita HiohOockt. 
Deoembar 10, 1919. 

Pretent :—Vifioount Finlay, Lord Snmner and 

Lord Parmoor. 

The trustees for the IMPROVEMENT 
OF CALCUTTA— Appkllahts 

versus 

CHANDRA KANTA GHOSH— Rbspomdent, 

Calcutta Jmpioiement Act (V of 191U, us, 41,42, 
69 81 — scheme —Lund acquisition— 

Recoupment principle^Land affected by c.veculioii cf 
scheme, what is. 

Under section 42 oJ the Culcutta Improvement 
Act 191J, an impriivcmoiit scheme may provide for 
the acquisition, by tlio Hoard of Trustees appointed 
under the Act, of any laud compritiod in the scheme 


which will in their opinion he affected bj the execa* 
tion of the scheme, [p. 8% col. t.] 

It is not necessary that the land should be 
physically affected by the operation of the scheme, 
or that it should he injuriously affected by severance 
or otherwise, [p* 3^* col 2.] 

Land is affeoted by the exeentton of a scheme 
whenever its value is thereby enhanced or 
diminished, [p. 36, col. I.] 

Even though tbe land is only taken for the pur* 
poses of recoupment, the Board has the same powers 
of compulsory acquisition and the assessment ox 
the value is regulated by the same principles, as if 
the laud were required for the actual working of 
the scheme. If it is required for any of the purposes 
of the Act, whereof recoupment is one, the provisions 
for compulsory acquisition apply, [p. 37, col. X.J 

Appeal from a decree of the Calcutta 
High Court (Justice Sir Asntosh Mookerjee, 
Kt., and Mr. Justice Oumiug), reported as 36 
lodian Case 749, affirtning a decree of tba 
First Subordioate Judge of tbe 24-Fer* 
guDuabs. 

FACTS of the case will sufficieotly appear 
from tbeir Lordships’ judgment and from 
the report of tbe High Court proceedings 
in Trustees for the Improvement of 
Oalcutta V. Ohandra Eanta Ohosh (1). 
From tbeee it will be seen that Mookerjee 
and Cuming, JJ., affirmed tbe view of 
tbe trial Court that tbe powers of com* 
pulaory aoquisitioD, which tbe Aet eon* 
ferred upon the Trustees, did not extend 
to oases where the land was only acquired 
for tbe purpose of recoupment and becauee 
it was believed that its value would be 
enhanced by tbe scheme. 

Sir John Smon, K. 0 , Dunne^ S. 0., Sir If. 
Garth', K, 0., and Mr. Q. B. MacNatr, for the 
Appellants, submitted that tbe decisions of tbe 
lower Courts were erroneous. Tbe Trustees 
had'power to acquire tbe land in suit under see* 
tion 41 of tbe Calcutta Improvement Act. It 
was snffioient under that section that tbe land 
was in their opinion required for the execution 
of tbe scheme. It was not necessary that 
it should be land required for tbe actual 
widening of Rosea Road—land to form 
part of the widened road. That the powers of 
acquisition were not oonfirei to snob land 
was clear from section 39, which gave 
power to acquire land for tbe purpose of 
laying out tbe area with new roads and of 
forming bnilding sites. But in any ease 
there is power under section 42 to aoqnire 

(l) 36 Iiid. Cas. 749i 0. 219j 24 C. L. J. 246j 21 
C. W. N. 8. ^ 
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ftDjr land whioh will, in the opinion of 
/the Board, be affeoted by the ezeontion 
of the eoheme. Tbie does not mean merely 
** pbysieally affeeted **: it is eoffisient that 
the land is affeoted in valne. A Fall 
Bent^ of the Oaloatta High Goart has 
rightly deaided, sinoe this case was beard, 
that the Oaloatta Improvement Aot aatho< 
rises the Board to aeqaire land eompolsorily 
for purposes of reoonpment, either by 
selling or otherwise dealing with the land 
ander seotion 81 or by abandoning it in 
oonsideration of a payment by the owner 
under section 78. 

Mani Lall Sing v. Trustees for the Improve' 
menl of Oaleutta (2). 

We rely on and adopt the reasoning of 
Woodroofe, J., in the order of referenoe in 
that ease. 

Any other interpretation of seotion 42 
of the Aot makes that seotion almost 
meaningless: it cannot have been intended 
merely to aathorizs the aoqoisition of land 
whioh is afterwards found not to be wanted. 
It is argued against us that section 42 
might be arbitrarily or improperly applied, 
if it has the soope for whioh we contend: 
but ^ there is little danger of this, as under 
section 49 the sanotion of the Local Govern* 
ment is required for the sobeme. 

The powers oonferred upon a publio 
body entrusted by the Legislature with the 
duty of making pablio improvements in a 
city are not to be oonetrned so severely 
and restriotively as if those powers were 
bestowed upon a body of adventurers •. 
Qallou'ay v. Mayor and Oommonaltu of 
London (3), 

(Reference was also made to seotions 40, 
68, 69, 81 and 122 of the Aot), 

Messrs. Upjohn, K. 0., De Qruyther, K. 0., 
and Dube, for the Respondent,—The land 
here was not required for the ezeontion 
of the eoheme under seotion 41 of the 
Aot: the resolution provides only for the 
widening of Bussa Road, and it is not 
contended that it was needed for that 
purpose. Seotion 42 does not bring into 
the Aot any land whioh is not part of 
the^ scheme for the ezeontion of the works. 
If it had been intended to introduoe into 


35L. J. Ch.477jl2 J 

(w. 8.) 747| 14 L. T. 865. 



the Aot the prinoiple of reoonpment, it 
would not have been done by mere inference, 
as appellants contend, but on speoiSo terms 
not admitting of mistake. There is a whole 
chapter of the Aot devoted to finanoe, and 
snob a provision, if it were desired to 
introduce it, would have been inoluded in 
that chapter. Land affeoted ” in seotion 
42 (a) must mean land whioh is itself 
affeoted, not land the value of whioh is 
affeoted. Affeoted ” here has the same 
meaning as injuriously affeoted ” in the 
Lands Clauses Aot, 1815: it covers a 
physical interferenoe with a righ^ whe* 
tber pablio or private, whioh an owner (of 
land) is entitled by law to make use of, 
in oonneotion with the (land). 

Metropoliton Board of 'W(yrk$ v. McCarthy 
(4). 

The phrase ' injuriously affeoted ” is 
adopted in section 23 of the Land Acquisi* 
tion Aot (I of 1894). One objeot of seotion 
42 is to enable the Trustees to take land 
in respect of wbioh they anticipate a 
heavy olaim for severance under that section. 
There has been no ezpression of opinion 
by the appellants, either by resolution or 
otherwise, that the land in snit is in fact 
affeoted by the sobeme. We submit that 
it was inoluded in the sobeme merely in 
order to bold us to ransom under seotion 
78 of the Aot. 

Sir John Simon, K. 0., in reply, referred 
to the terms of the resolution published in 
the Calcutta G'lzstte, whioh set out that 
the land was “ required to be taken by 
Government at the ezpenseof tbe Caloutta 
Improvement Trust for a pablio purpose, 
vie., for the street sobeme known as the 
Scheme No. IV,” etc. 

JUDGMENT. 

Lord Pabmoor. —This is an appeal from 
a judgment and decree of tbe High Court 
of Judioatnre at Fort William in Bengal, 
dated tbe 22Qd August 1916, affirming 
a judgment and decree of tbe First Sub* 
ordinate Judge of the 24ParguDnah8. 
The respondent brought the present suit 
for a deolaration that tbe appellants had 
DO power under tbe provisions of a Road 
Improvement Scheme, framed under tbe 
Caloutta Improvement Aot of 1911, to 

(4) (1874) 7 H. L. 243$ 48 L. J. P. C. 386; 31 h. T. 
182; 23 W. R. 115. 
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Beqnire aertaio land owned by faim, and 
that all proeeedings in oonneotioD with the 
aoqnisitioD of each land ^ere ultra vires and of 
DO effeot. Both the lower Courts have decided 
m favour of the respoDdeot, bolding that the 
land ID question is not required for the 
Road Widening Sobeme and that its 
aoqnisitioD for any other purpose is not 
warranted under any of the provieions of 
the said Act. The appellants obtained 
leave to appeal to His Majesty in Counoil 
and submit that the judgments and decrees 
of both Courts should be reversed and the 
euit dismissed. 

The decision of the appeal depends upon 
the construction to be placed on certain 
sections of the Calcutta Improvement Act, 
1911, an Act under which improvement 
schemes for Calcutta may be framed by 
the appellants (therein called the Board) 
and sanctioned by the Local Government. 
Whenever the Local Government does 
senction an improvement sohemei there is 
a duty to announce the fact by notiGoatlon, 
and the publication of a notibcation is 
eonclusive evidence that the scheme has 
been duly framed and sanctioned. This 
provision does not affect the tight of the 
respondent to institute a suit to have it 
declared that the Board in framing the 
eobeme acted ultra m'res, or that the scheme 
as sanctioned does not authorise the appeL 
lants to acquire by compulsion the land 
in question. During the course of the 
argument the attention of thier Lordships 
was directed to a number of decisions 
upon various Acta of Parliament giving 
a compulsory power for the acquisitions of 
land, bat in each case the decision must 
depend upon the provisions of the particular 
Act and the purposes for which and ooD' 
ditious under which iu such Act land may 
be compulsorily aoqred. It bei omes 
necessary, therefore, tgonsider what ware 
the considerations on which the Board 
acted in fiaming the sobeme, and whether 
the eobeme as eanctioned gives the Board 
the powers which they are seeking to 
enforce. 

The preamble of the Act recites in 
general terms that it is expedient to 
make provision for the improvement and 
expeneion of Calcutta by opening up oon» 
gested areas, (laying out and altering streets, 
providing open opaoeo for purposes of 


ventilation or recreaiicr, demolishing or 
constructing buildings, acquiring land for 
the said purposes, and for tbs re housing 
of persons of the poorer and working 
olarses displaced by the execntion of im* 
provement sobemee, and otherwise aa there* 
inafter appearing. It is not necessary farther 
to consider the preamble. 

Section 2 enacts that an improvement 
scheme means a general improvement scheme 
or a street scheme, or both. In the pre¬ 
sent case the eobeme was a street improve¬ 
ment scheme framed for the purpose of 
orealing new, or improving existing, means 

of oommnnioatioD and facilities for traffic. 

• ^ 

Section 39 enacts {inter alia) that whenever 
the Board are of opinion that for the pur? 
po!=e of creating newer improving existing 
nieans of oommunioation and facilities for 
traffic, it is expedient to lay out new 
streets cr to alter existing streets (including 
bridges, causeway and culverts), the Board 
may pass a resolutioD to that effeot and 
shall then proceed to frame a street sobeme 
for such area as they may think 6t, 

At a meeting cf the Board on the 17th 
September 1912, Resolution No. 5 was 
passed. This resolution was approved at a 
meeting of the Board on theStb October 1912 
at which it was resolved that the sobeme 
for the widening of Russa Road, as far 
as Hezra Road, prepared in accordance 
with Resolution No. 5 cf the I7th Septem* 
her 1912, should be adopted and notices 
issued under sections 43 and 45. 

It was argued on behalf of tbe respond¬ 
ent that lands bad been included by tbe 
Board within tbe area of the scheme, 
not because they were wanted for any of 
the purposes of tbe Act, but with the object 
of exacting an exemption fee from tbe owners, 
although the Board were actually not anxious 
to acquire tbe buildings and would possibly, or 
probably, fail to make a proBt, iftbey did actu¬ 
ally acquire and re sell tbe land. Under section 
78 oviners may apply to tbe Board 
requesting tbatf tbe acquisition of their 
land should be abandoned in consideration 
of the payment of a sum to he fixed 
by the Board in that behalf. Tbe object 
of Ibis section is to give an opportunity 
to owners of land to request tbe abandon¬ 
ment cf its compulsory acquisition, and 
it only comes into operation where land 
has been properly inoluded in a eohemo 
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M reqaired for purposes of the Aot. To 
bare inolnded laud within the area of the 
seheme, not heoanse it was wanted for 
purposes of the Aot, but in order to 
exact an exemption fee from the owner 
would, in the opinion of their Lordships, 
have been a misuse of the powers conferred 
upon the Board, and if in fast the 
Board had included the land of the 
respondent in the soheme merely for the 
purpose of exacting exemption fees, the 
Board would hare aoted ultra vires and 
the respondent would have besn entitled 
to sueoeed in his action, although it might 
have been anticipated that, by means of 
snob fees, funds would be obtained to 
ease the burden of the expenditure to be 
incurred in the execution of the scheme. 
After the scheme bad been sanctioned, an 
application of the respondent requesting 
that, under section 78, the acquisition of 
bis land should be abandoned, in con* 
sideration of a payment by him, was 
considered by the Board and rejected on 
the ground that his land was required 
for the 'lay-out,” which evidently refers 
to the lay-out of land not actually required 
in the execution of the street widening. 
The same expression is to be found in 
the evidence of Mr. Bompas, tbe chairman 
of tbe Board, but their Lordships do 
not 6nd that tbe evidence of Mr. Bompas 
IS in any way inconsistent with tbe 
inference to be drawn from the record 
of what passed at the Boird when Re¬ 
solution No. 5 was passed on tbe 17th 
September 1912. 

On tbe I7th September 1912 a proposal 
was brought before the Board in favour 
of gazettieg all land from which there 
was a reasonable chance of obtaining an 
exemption fee. This proposal was directly 
negatived, and only two members of the 
Board voted in its favour. Jo the opinion 
of their Lordships, this decision disposes 
of the allegation that the Board framed 
the area of the scheme on tbe principle 
of including land for the purpose of 
exacting exemption fees, whether or not 
such^ land might, in their upinior, be 
required for the execution of the soheme 
or affected by the execution thereof. 

At the same meeting, and after the 
Above proposal bad been negatived, tbe 


chairman asked for deSnite instructions 
in regard to the Russa Road soheme, 
and, after voting, it was determined that 
all properties abutting on tbe Russa 
Road should not be gazetted for acquisi¬ 
tion, but only those properties which as a 
matter of fact it would pay tbe Board 
to acquire and sell again. Tbe effect of 
this decision wonld be to limit the 
proposal of land aequisition to those 
properties only of which the value, in tbe 
opinion of tbe Board, might be 
enhanced by the exeontion of the scheme, 
or, in other words, to those properties 
from which a snm, in the nature of re¬ 
coupment, might, in the opinion of tbe 
Board, be obtained in aid of the expenditure 
to be inonrrdd. Finally, the chairman 
asked tbe opinion of the Board as to the 
area which should be inolnded in the 
Russa Road soheme. There were three 
alternative projects. It was decided that 
tbe scheme should provide only for tbe 
widening of Russa Road and the taking 
np for reoonpment pnrposes of land unoc* 
copied or occupied by buildings of small 
value. A plan showing the area Snally 
included in the sobems was submitted to 
tbe Local Q-overnment, and a copy, as 
eanotionei, was produced before their 
Lordships. It is not suggested that 
tbe land of the respondent is reqaired 
for tbe execution of tbe road widening, 
and it is, at no point, nearer than 55 feet 
to the widened line on the west aide of the 
street. 

After an improvement scheme has been 
framed certain notices roust be given, 
and after the hearing of persons entitled 
to make objection, rapresentatiou or dis¬ 
sent, the Biard may apply to the Local 
Government for sanction of tbe scheme. 
The sanction of the Local Government 
was notihed in the Calcutta Gazette of 
the 2l0t January Idil, and tbe publioa- 
tiin of a notiticatiun in respect of any 
soheme is conclusive that tbe soheme has 
been dnly framed and sanctioned. It be- 
oomts necessary, however, to consider 
whether tbe Board badamhority under the -Vjt 
to frame a schtme on tbe terms of ttesoiutiou 
No. 5 of the 17th September I'j.’ / 
secondly, whether, if tbe scheme w , 
sanctioned by tne Local G ivermti-iii', . 
gives tbe Board the 
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pnlaory 
spondeut. 

Section 41 the Aot enaots that evary 
improvement soheme shall provide for the 
aoQuisition by the Board ot any land, in 
the area ooroprised in the soheme, which 
will, in their opinion, be required for the 
execution of the scheme. It was argued 
on behalf of the Board that the land of 
the respondent came within the provision 
of section 4*, in that it was land which, 
in the opinion of the Board, was required 
for the execution of the soheme. It is not 
neoesaary to consider what might be in* 
oluded under the terms of section 41, but 
the soheme, now under consideration, was 
a scheme for the widening of Russa Road, 
as far as Hezra Road, and it cannot be 
said that the land of the respondent was 
required for the ezeoutlon of ibis widening. 
As already stated, the land of the respond¬ 
ent at the nearest point was 55 feet 
away from the western border of tbe Rassa 
Road after it bad been widened to lOO 
feet as proposed in the scheme. 

Tbe case really depends upon tbe construc¬ 
tion of Bcotion 42. Under this section, 
ao improvement scheme may provide for 
tbe acquisition by tbe Board of any land 
in tbe area comprised in tbe soheme which 
will, in their opinion, be affected by tbe 
execution of tbe soheme. The land of tbe 
respondent is within tbe area delimited 
on tbe plan attached to tbe sohme, but 
it was argued on bis behalf that it was 
not land affected by tbe exeoutioo 
of the eobeme. Tbe land was included 
in the scheme beoauae, in the opinion of the 
Board, it would pay them to acquire it and sell 
it again, and tbe question arises whether 
land can he compulsorily purchased in order 
that tbe Board may have the beneBt of such 
enhanced value, and use any profit on tbe 
transaction in ease of tbe burden of tbe 
public expenditure. Land” is defined to 
have tbe same meaning as in the Land 
Acquisition Act, 1894, in which the ex¬ 
pression *'land*’ includes benefits to arise 
out of land; but, apart from this definition, 
land would, using language in its ordinary 
natural sense, be said to be affected by 
the execution of a soheme, whenever its 
value was thereby either .enhanoed or dimi¬ 
nished. It is not immaterial to observe 
that there was at tbe date of tbe passing of 


the Calcutta Improvement Aot do novelty 
in the recoupment principle [Qalloway 
V. Mat/or and Commonalty of London 
(3).] But whether this principle has. 
beeu sanctioned in the Calcutta lm« 
provement Aot must be determined- on 
tbe language used, and tbe case of Donaldson 
V. South Shields Corporation (5) abow«, if 
authority is necessary, that where an Aot 
authorises land to be taken for tbe actual 
works only, a local authority, or other 
public body, will be restrained from taking 
more than is actually necessary for such 
works. There would appear to be nothing 
either in the geueral soheme of tbe Aot, 
or in tbe special context which is in- 
consistent with giving the worJ affected'* 
its ordinary and normal sense, but it 
was suggested in tbe argument ou behalf 
of the rejpondent that the Act dil not 
authorise tbe Board to acquire laud unless 
£U)h land was either physically affooted 
by tbe execution of the soheme, or in¬ 
juriously affeotel, whether by severance, 
or in some other manner. Lind which 
would be physically affected by the scheme 
comes uoder the provisiou of section 41, 
and to limit tbe land which a Board may 
acquire under section 42 to the land, which 
they must acquire under section 4', would- 
be in effect to make illusory tbe powers- 
granted in section 42. The meauiog of 
the phrase “injuriously affected” was well 
known in oompscsition law and practice 
when tbe Calcutta Improvemeut Aot was 
passed, and the phrase ocours in section 
2i of the Land Acquisition Aot, 1894. 
To introduce tbe limitations connoted by 
the word “injuriously” would be in effect 
to alter tbe language of tbe section, and, 
bad the Legislature desired to introduce 
this limitation, there would have been no 
drafting diffisulty o! any kind. Aepdciai 
argument that section 42 should be limited 
to oases of severance was based on the 
terms of ssction 49 of tbe Land Aoquisi*' 
Aot, 1894, as read in oonjunotion with 
section 42 and section 78 of tbe Gal-' 
outta Improvement Act, 1911. Section 49 
of the Land Acquisition Aot, 1891, is a section 
not Unusual in Acts giving power for the 
compulsory acquisition of laud, and enacts 
that tbe provisions of the Aot shall not 
be pot IQ force for the purpose of acquir¬ 
es) (1899) 79 h, T. 695i 6b L. J. Ok. 162. 


TRUSTEES FOR TBE lUPROTEMENT OF CALCUITI V. CHlMDBi KAETA 0B08H. 

acqnieition of the land of the re- 
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isg a part only of any bonse, mana* 
faatory, or other boildiog, if the owner 
desire that the whole of sneh hoase, mann* 
faotory, or other boilding shall be so 
aoqaired. There is no limitation to oases 
of severanoe either in seetion 42 of the 
Oalentta Improvemont Aot, 1911, or seetion 
78, and there is no groand for implying 
any limitations as affeoting the authority 
of the Board for the aoquisition of land 
under seotion 42. The result is that, in 
the opinion of their liordships, none of 
the suggested limitations to the usual and 
normal meaning of the word *affeoted*’ in 
seetion 42 are admissible, and that there is no 
reason, either in the general pnrpose of the 
Aot or the speoial context, that the word 
should not be eonstrued in its ordinary sense, 
and that, as so eonstrued, seotion 42 au¬ 
thorises the aoanisition of the land of the 
respondent, whioh was inserted in the 
soheme, beoanse, in the opinion of the 
Board, it would be enbanoed in value by 
its exeoution, 

Among the oases oalled to the attention 
of their Lordships was that of Metros 
poUUkn Board of Wcrlts v. McOarthy (4). In 
that oase McCarthy was a lessee and oo- 
oupier of a house in close proximity to a 
draw- dock whioh opened into the Thames. He 
had DO right in any way to the nee of the 
dock except as one of the public, but his 
premiees being in close proximity to it, 
his use of it for the purposes of hie 
baeiness was very constant. The dool: 
was entirely destroyed by the works of 
the Thames Embankment, and McCarthy 
sought oompeneation, The case snbroitted 
to the Court stated that “by reason of 
the de&truotion of the dock, and the des- 
truotion thereby of the acoess to and 
from the TbamEs, the plaiotifi’s premises 
bsoame and were, as premiees either to 
sell or oooupy in tbeir then condition and 
with referenoe to the uses to whioh any 
owner or ocoopier might put them in tbeir 
then state and condition, permanently 
damaged and diminished in value.” It 
was held in this case that McCarthy was 
entitled to compensation, but if in such 
a ease compensation was properly given 
to the owner, it would not appear to be 
Qpfair that where premises in close pro* 
xtmity to a widened street are thereby 
enhanced in value such value sbould enure 


to ease the burden of public expenditure 
provided that the interests of the owner 
are properly protected. In this case the 
respondent would be entitled to the value 
of bis land assessed on the same principle 
as the value of land actually required for 
the exeoution of the widened street, and 
the effeot would be not to deprive him of 
the value of his property, but only that 
he would not obtain the additional value 
due to the proximity of his land to the 
improvement soheme. 

It was further argued on behalf of the 
respondent ibaf, although the land of the 
respondent might be acquired by agree* 
ment, it was not subject to compulsory 
aoquisition. Seotion 69, under the head of 
“oompulsory acquisition,*’ empowers the 
Board, with the previous sanotion of the Looal 
Government, to aoquire land under the provi* 
sioDB of the Land Acquisition Aot, 1894, for 
oarrytng out any of the purposes of the 
Aot. It was said that to take land for 
the pnrpose of recoupment is not to take 
it in order to oarry out any of the 
purposes of the Aot, but only to provide a 
means whereby such purposes can be 
carried out. It is difficult to understand 
the distinction which is suggested. If the 
Board are authorised to aoquire land affect¬ 
ed in value by the execution of the soheme, 
in order to provide funds in ease of the 
public burden, the acquisition of suob land 
is directly within the purposes of the Aot 
and, the powers of compulsory aoquisition 
are olearly applicable thereto. Saotiou 81 
of the Aot confers on the Board wide 
powers for the holding or disposal of any 
land vested in them or ao;inired by them 
under the Act, amply sufficient for dealing 
with any land acquired under section 42 ' 
and not required for the actual execution 
of the street scheme. 

In the result tbeir Lordships are of opinion 
that the appeal should be allowed with 
oosts here and below and they will humbly 
advise Hia Majesty acoordingly. 

Appeal allowed. 

Solioitors for the Appellants:—Messrs. 
Morgan I rice Sf" Oo, 

Solicitors for the Respondent:—Messrs, 
W. W. Box ^ Co. 
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ITHBD ALI V, HABIBULLAH. 

CALCUTTA HIGH COURT. 

Appz4LS prom Appellate Decrees Nob. 666, 
890, 1209, 1214, 1244, 1486 to 1491, 
1523 TO 1529 OP 1916. 

May 5, 1919, 

Preteni:—^e. Jnsti^e Obatterjea and 
Mr. Jnatioe Daval. 

UMED ALI ARO OTflKRS^AppBLLANTB 

versus 

Naufab HABIBULLA anb others 

—Respomdentb. 

Ben^fal Tenancy Act (VIIIB. C. ofl8Sb),6s. 60,52 (6) 
—Landlord and tenant—Additional rent for additional 
area, eu»d foi—Burden of proofs Standard ofmeasure-- 
inent —Evidence Act (I of 1872^ sa. 32 (2), 34—Talal) 
baki papers^ evidentiary value of. 

In a suit for additional rent for additional area 
the landlord must, under section 62 of the Bengal 
Tenancy Act, prove that there lias been an increase 
in the area for vrhich rent vras previously paid and 
in order to do so, he must show that the land was 
measured at the time of the inception of the 
tenancy by a particular standard of measurement, 
and that there has been an increase in the area on 
measnrement by the same standard, [p. 39, ool. 2.] 

The words “at the time the measurement on which 
the claim is based was made” in sub-section (6) of 
section of the Bengal Tenancy Act refer to the 
measnrement made at the timo of the original 
settlement, and not to the measurement upon which 
the excess area is found out before the institution 
t)f the suit for additional rent, [p 39, col. 2 ] 

Under section 34 of the Evidence Act iaUti bahi 
papers are not sufficient evidence to charge any 
person with liability. The ialab haki papers pre« 
pared by the agent of a landlord may be evidence 
under section 32 clause (2) of the Evidence Act, 
if the landlord shows that the person making the 
statement is dead and that the entries were made 
by him in the ordinary course of business, [p. 39, 
col. 1.] 

Appeal agaioet the deoision of the Sabor* 
dioate Judge, 2nd Coart, Tiperrab, dated 
the 24th November 1915, modifying that 
of the Munstf, 1st Goart, Chandpnr, dated 
the 18th November 1914, 

In Appeals Nos. 1244 and 1523 to 1529 

OP 1916, 

Baba Bamesh Chandra Sen,for the Appellants. 

Baba Surendra Nath Quha, for the Respond¬ 
ents. 

In Appeals Nos. 1209, 148: to 1491 op 1916, 

Baba Surendra Nath Quha, for the Appellants. 

Baba Eair.eih Chandra Sen, for the Res¬ 
pondents. 

In Appeals Nos, 666 , 890 and 1214 of 1916. 

Baba SurendiaNath Quha^ for the Appellant. 

Baba Jatindra Mohan Ohose, for the Re. 
Bpondents iu No. 666 , 


Baba Pirendra Chandra Ve (for Baba Chpal 
Chandra Das), for the Respondent in No, 890 
of 1916. 

No one appeared for the Respondent in No, 
1214 of 1916. 

JUDGMENT. 

Second Appeals Nos. 1244,1523 to 1529 

OP 1916. 

These appeals arise oat of saits for re* 
oovery of rent and also for enbanoement of 
rent on the groand of a rise in the priees of 
staple food crops, 

The defence was that the rent was not. 
liable to enbanoement and the defendants 
relied opon the presumption under section 50 
of the Bengal Tenanoy Act. 

The leerned Subordinate Judge eays:^ 
The defendants have not exhibited their 
dakkilas. They, however, rely apon 
the plaintiffs* papers to show that their 
jamas have not been altered for the last 20 
years. Bat 1 do not think that the presomp* 
tion onder section 50 of the Bengal Tenancy 
Act can help the case for the defence in 
any way, for the presamption has been re- 
hntted by the plaintiffs. The talah baht 
of 1281 geeS to show that the jamoc origi¬ 
nally payable by the defendants were altered 
in that year.” 

it is contended before as that talab baki 
papers are merely corroborative and not 
independent evidence. No donbt, under sec¬ 
tion 34 of the Evidence Act each 
papers are not enffioient evidence to 
charge any person with liability. There 
is divergence of jadioial opinion, however, 
opon the qnestion whether the papers 
sought to be ased for rebatting the presamp- 
tion aoder section 50 (as in the present 
case) can be caid to be need for the purpose 
of charging a person with liability. It has 
been held in some oases that they are not. 
See the oases of Belaet Khan t. Bash 
Beharee Mooherjee (1), Bukha Mandal v. 
Grant (2). A contrary view has been 
taken in other oases: see Sumomoyi v. Johur 
Mahomed Nasyo (3), and also in the latest 
case on the point, namely, the ease of 
AkiowU V, Tarak Noth Qhose (4). Tb® 
plaintiffs have proved that the papers of 

I 28 I were prepared by same agent of theirs 
(IJ 22 W. E. 649, » 

(2; 16 lud. Cas. 467i 16 0. L. J. 24. 

(3) 10 0. L. R. 646. » 

(4) 17 Ind. Cas. 266} ISIC. L. J. 828jll7 
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and that they were in the haodwritin?, 
and bear the eigraatnre, of the said asent; 
bat there is no evidenoa to show whe* 
tber the person is alive or dead. If the 
person is dead, the papers may be evidenoe 
ander seotion 32, olaose (2), as being the 
statements of a deeeaeed parson made in 
the ordinary oonrse of basineis. The de¬ 
fendants did not take any objestion to 
the admissibility of these papers in the 
Goarts below, and in faet they relied npon 
these papers fora period of 20 years immedi¬ 
ately preoeding the sait. They now take 
objeotion to the admissibility of the papers 
of 1281, whioh show that there was varia¬ 
tion of the rent in that year. In order, 
however, that the papers might be evidenoe 
nnder eestion 32 (2), it was for tba plaintiffs 
to show that the psraon making the state¬ 
ment was dead and that the entries were 
made by him in the ordinary oonrse of busi¬ 
ness before the oollootion papers oonld be ad¬ 
mitted. Under these airoametanoes, we think 
that there shonld be an enquiry in this matter 
and that the plaintiffs ahoold be given an 
opportunity of addnoing evidenoe on this 
point. If the papers are admissible in evi¬ 
denoe under section 82, it wonld be noneoes- 
eary to oonsider whether they are admi^sibls 
nnder seotion 34 

We aooordingly direct the Court below to 
take any evidenoe whioh the plaintiffs may 
addaoe on this point and eend np its finding 
on the point to this Court within one month 
of the arrival of this order in the Court 
below. The question whether those papers 
are admissible in evidenoe under seotion 34 
of the Evidenoe Aot (if neoessary to be 
flonsidered) and the other question, namely 
U! to the right of eabanosmsnt uoder 
seotion 30 and the date from whioh the 
epbanoement is to take effeot, will be ojn- 
sidered after the finding on the above point 
is received in this Court. 

Second Appbals Nos. 1203, i486 to 
1491 OF )916. 

These appeals arise out of the same 
suits, and the main questions in these oases 
we, firtt, whether the lower Appellate Court 
has misunderstood the provisions of sub- 
Beotion(6)of seotion 52 of the Bengal Tenanoy 
Aot and, secondly^ whether that Court 
has erred in not taking into oonsideration 
matters whioh should have been considered 
Qsder tbi 9 seotion in determining the qaeation 


whether the plaintiffs are entitled to addi¬ 
tional rent in respeot of additional area. 

Ssotion 52, sub-seotion (6), runs as follows: 

When in a suit nnder this seotion the land¬ 
lord or tenant proves that, at the time 
the measurement on whioh the olaim is 
based was made, there existed, in respeot 
of the estate or permanent tenure or part 
thereof in whioh the tenure or boldiog is 
situate, a praotioe of settlement being made 
after measurement of the land assessed 
with rent, it may be presnmed that the area 
of the tenure or holding speoified in any po /^2 
or kib’Aliyaf, or (where there is an entry of 
area in oountsrfjil reoeipt oorrespondiog to 
the entry in the rent roll) in any rest roll 
relating to it, has been entered in suoh potti^ 
kabul^yat^ or rent roll after measurement, 

The learned Subordinate Judge was of 
opinion that the praotfca of reoent measure¬ 
ment would not help the plaintiff. The 
learned Pleader for the appellant oontends 
that the words '*at the time the measurement 
on whioh the olaim is bised was made’* in 
sub-seotion (6) of seotion 52 refer to the 
measurement upon whioh the excess area 
is found out bsfore the institution of the 
suit, and that it doss not refer to the 
measurement made at the time of the ori¬ 
ginal settlement. We are unable, however, 
to bold that this is what is meant by the 
seotion. The landlord has to prove under 
the section that there has been an inorease 
in the area for whioh rent was previously 
paid, and in order to do so, it has been 
held that be must show that the land 
was measured at the time of the inoeption 
of the tenanoy by a particular staniarJ of 
measurement, and that there has been an 
increase in the area on measuremeot by 
the same standard. The section merely 
provides that if the landlord proves that 
at the time the measurement on which the 
claim is based was made there existed a 
practice of settlement being made after 
measarenuent of the land assessed with 
rent, it may be presumed that the area 
epaoified in the potta^ kahuUyat or counter* 
foil rent receipt was entered in it after 
measurement. So that if the landlord can 
prove such a praotioe, it will be presurned 

that the area entered in the potta, kuluH’/if 

or rent receipt was entered after moiiHure 
ment; though be is not able to prove thr^c i 
a matter of fact thq lands in the parti'nd .v 
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OBse were settled after measDremeot; see the 
ease of Uma Singh v. Bat Tarini Frosad (5). 

If the oontention of the appellant were 
aeeepted, it would follow that the landlord 
on showins that there is a recent praotiee 
of settlement of land after measurement 
(whioh may be started by the landlord a 
few years before the suit) would be entitled 
to ask the Court to presume that there 
has been sueh a praotiee 50 or 60 years 
before the institution of the suit when the 
tenauoy was created. We do cot think that 
that is the meaning of the sub-section, 
although the language used makes it some- 
what ambiguous. We are accordingly of 
opinion that so far as the oontention is based 
upon sob Bection(6) of section 52, it must be 
over-ruled. 

The learned Subordinate Judge, however, 
does not deal with the facts of the case 
bearing on the question of measurement. 
In the 6rst place, be says that the 
plaintiffs have given evidence as to the recent 
practice prevailing in the Mouzah about the 
settlement of lands. It has been pointed 
out to us that the plaintiffs adduced evidence 
to show that lands bad been settled after 
measurement from the year 184:^ and there 
were produced papers cf 1258 and 1^80 
^bioh are referred to in the jodgment of 
the Monsif. Besides there appears to have 
been a survey and settlement of lands in 
the year 1276. The learned Muneif appears 
to have considered the entire evidence 
bearing npon the question. The lower 
Appellate Conrt has not come to any find* 
ing upon the facts and has practically pro* 
oeeded upon the proposition of law men¬ 
tioned in his judgment. 

We think, therefore, that the case should 
go back to the lower Appellate Court in 
order that the question may be considered 
and Bndings arrived at upon the evidence on 
the record, and the appeal disposed of accord¬ 
ing to law. 

Costs to abide the result. 

This judgment will govern SeoondAppeals 
Nos. 666 and 890 of 1916, the question in 
these oases being similar, 

StcoNu Appsil No. 1214 op 1916. 

Tberespondentbas notappeared in this case. 
This appeal arises out of a suit for enhance¬ 
ment of rent and also for additional rent for 
additional area. 

(6} SS Ind. Cm. 532i 19 0. L. J. 451 at p. 452,] 


The holding originally belonged to the 
defendant’s father. There was a subsequent 
division of the holding into three parts. 
The learned Subordinate Judge says: "It 
does not appear when the holding in question 
was created. There is nothing to show t^at 
the settlement with the defendants was 
made on the basis of any measurement or 
that they have been holding any land 
beyond the boundaries of the lands let 
out to them. In short the plaintiffs have 
failed to prove that the defendants arp in 
possession of any excess land.” It appears, 
however, from the Mnnsif’e judgment .that 
the quantity of land and the amoont of rent 
of the original bolding have varied from 
time to time, and that being so, the inci¬ 
dents of the original tenancy wonld govern 
the incidents of the three holdings in the 
possession of the defendants, into whioh 
the original bolding was cub divided. In 
these oiroamstanoes we do not see any reason 
why the plaintiffs shonld not be entitled to 
additional rent for additional area. 

The result ie that so far as this case is 
conoerned, the decree of the lower Appellate 
Court is set aside and that of the Conrt of 
Bret instance restored. 

We make no order as to costs of this Cenrt, 
but the plaintiffs will be entitled to costs of 
the Court of Appeal below. 

Appeals Nos, 1244, 1526 to 1529, 1209, 
I486 to 1491 of 1916 rernondei. 

Appeal No, 1214 of 1916 altoued. 


PATNA HIGH COURT. 

SicoKD Civil Appeal No. 4'v2 or 1918. 

July 7, 1919 

Present: —Mr. Justice Das. 

BHIKHAN QASSAB—Defekdast— 

Appellant 

versus 

Sheikh MARDAN ALI—Flaintipp— 

0POM DR NT 

Limitation Act (IX of 19083, 9ch. /, Art. 142— 
Poenesaion and dieposssseion—Bait for posseBsion— 
Burden ofprooj—Bengal Tenancy Act (VIJTB. C, of 
lfc85^, s. lOH B—Record of Rights, etUri/ in, value of 
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ptior to publication, whether admissible — Appeal^ 
Appellate Court, duty of Failure to consider weight 
of evidsneS’ 
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When a plaintiff brings a suit for possession on the 
allegation that while in possession he was dis- 
pos^sed by the defendant, he must show when 
exactly he was dispossessed and he mast bring his 
tait within 12 years of the date of dispossession, [p. 

Evidence of a date prior to that of the publication 
of a Kecord of Rights is admissible in evidence and 
ought to be taken into consideration by a Court and 
weighed in determining whether the presumption 
<}reated by an entry in the Record of Rights has 
been rebatted, [p. 43, col. 1.] 

The failure by an Appellate Court to determine 
the critical question between the parties to a suit 
and to consider the oral evidence adduced on behalf 
of the defendant amounts to a substantial error of 
procedure, [p. 4S, col. 2.] 


Appeal from a deoieioa of tbe 2Dd Snb- 
Jadge, Mozaffarpar, dated tbe 23rd February 
1918, modifying that of tbe Maneif, Sitamarbi, 
dated tbe 18th January 1917. 

Mr. Khurthaxd Husnain, for the Appellant. 

Mr, B, N. Mittery lor Mr. L. N. Singh, for 
the Beapondent. 

JUDGMENT.—This appeal arises out of 
a snit brought by the respoudent for eject* 
ment of the appellant from tbe land in 
dispute by demoliabing the house, which, it 
is alleged, the appellant has erected on 


raised. His case is, as I have stated before, 
that he built this bouse 18 or 19 years ego 
and that he remained in possession thereof 
ever since. Tbe plaintiff, on the other band, 
says that the defendant built this house in 
Baisakh 1319. It is, therefore, admitted that 
tbe defendant ousted the plaintiff by build* 
ing a bouse on tbe land. It is, in my 
opinion, therefore, of vital importance to 
determine when tbe bouse was actually built 
by tbe defendant. If the defendant’s case 
be true on this point, then it is obvioos 
that the plaintiff has not been in possession 
of a portion of tbe land in dispute within 
12 years of the date of snit and bis action 
must oonseQuently fail. If, on tbe other 
band, the plaintiff’s case be true on this point, 
then be is entitled to succeed in this 
action to the extent of 1 cottah 12i dhuTs 
of land. 

Tbe Court of first instance pursued this 
method of enquiry and in a careful judgment, 
which has impressed me considerably, came 
to the conclusion that tbe defendant built 
this house 18 or 19 years ago and that he has 
been in possession of the land in dispute 


that land. 

The plaintiff’s case is that the land in 
dispute is included in Survey Plot No. 2815, 
vthtoh tbe plaintiff purobased from one 
Kaburuddin in 1907. He alleges that the 
defendant dispossessed him from tbe same iu 
Baisakh 1319 by erecting a bouse on that land. 

Tbe defence is that the land in dispute 
does not form part of Survey Plot No. 2815 
and that it did not belong to tbe plaintiff’s 
predecessor-in interest and does not belong 
to tbe plaintiff. Alternatively, the defence 
urges that the defendant erected tbe house 
18 or 19 years ago and that be has 
been in possession thereof ever since and that 
tbe plaintiff’s suit is barred by limitation. 

The lower Appellate Court has come to 
tbe coDolosion that the plaintiff has proved 
his title to 1 cottah 12-3 dhura of land within 
the land in suit. It has come to this con* 
elusion on a review of all oral and doonmen* 
tary evidence in tbe case, including tbe 
Kobala, Kbatian and tbe Commissioner’s 
report. In my opinion, the finding of the 
lower Appellate Court on this point is a 
finding of fact and is binding on me in second 
appeal. 

There, however, remains the question of 
linitatioD wbiob tbe defendant specifically 


ever since. 

Tbe lower Appellate Court has, however, 
pursued another method altogether. It 
found that Survey Plot No. 2815, in which 
according to tbe finding of the lower Ap¬ 
pellate Court 1 cottah 12i dhurs of the 
land in diepute falls, is shown in tbe Record 
of Rights as in tbe possession of the plaintifl’s 
predecessor-iu'interest. Having found that 

as a fact, it laid down as a proposition of 
law that the plaintiff’s possession must be 
presumed to continue until the date which 
the plaintiff gives in the plaint as the 
date of dispossession, unless the defendant 
can establish that he has acquired a title 
by adverse possession. The line of reason¬ 
ing, so far as I have been able to under- 
stand the judgment of the lower Appellate 
Court, is this: The Record of Rights was 
finally published on 8th March 1898. It 
records that tbe plaintiff’s predecessor-in- 
interest was on that date in possession of 
the land. Therefore, the Ccurt is bound 
to presume that the plaintiff’s predecessor- 
in interest was in fact in possession of 
tbe land in dispute on tbe 8th March l8U8. 
Therefore, the Court must further preeo uo 
that the plaintiff’s predeoe8Hur-in-iiitere?-t 
and after him the plaintiff oonfitnv,;’ .,a 
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remain in possession of the land nntil the 
date which be gives in his plaint as the 
date of bis dispossession. In my opinion 
this argument is a fallaoioas one. It mnst 
be remembered that the Record of Rights 
is merely an item of evidence, though an 
item of evidence which mast be presamed 
to be correct nntil the contrary is shown. 
Supposing the plaintiff had in this case 
proved by evidence which the Court accepted 
as conclusive that be was in possession of 
the land in dispute on the 8tb March 1898, 
would the Court then bs entitled to say 

*I shall now presume that the plaintiff 
continued to be in possession until the 
date which the plaintiff gives in his 
plaint as the date of dispossession, 

unless the defendant establishes that 

be has acquired a title by adverse posses* 
sionF" It seems to me that the proposition 
has only to be stated to be rejected. A 
long series of oases have established that 
when a plaintiff brings a suit for posses¬ 
sion on the allegation that while in posses¬ 
sion he was dispossessed by the defendant, 
he.must show when exactly be was dispossess¬ 
ed and he must bring his suit within 12 
years of the date of dispossession. But 
according to the lower Appellate Court all 
that the plaintiff need show is that some 
time or other he was in possession of the 
land in dispute. As soon as he has shown 
that sometime or other he was in possession 
of tbe land in dispute, the Court will pre¬ 
sume in his favour that he continued to 
be in possession of the land in dispute 
until the date which he gives in his plaint 
as the date of dispossession. In my opinion 
tbe Record of Rights does not stand on any 
better footing than any other piece of evidence 
which may be accepted by the Court, and 
tbe aoceptanoe of the proposition that has 
been urged before me by the learndd Vakil 
appearing on behalf of tbe respondent will, 
in my opinion, inevitably do away with the 
dtstinotioD between Articles 142 and 144 
of tbe Limitation Act. But I must confess 
that I cannot distinguish the case of 
Barkat AU v. Basant Nunia (1) which has 
been relied on by the lower Appellate 
Court. I have the greatest respect for the 
learned Judges who decided that case and, 
sitting as a single Judge, I feel that I can- 

(1) 39 Ind. Can. 356^ 21 C. W. N. 175. 


[19S0 

not dissent from that decision, I will, 
therefore, approach this case from the point of 
view that the defendant has to establish that 
he has acquired a title by adverse possession. 

Now, the defendanb undoubtedly did 
attempt to prove bis title by adverse posses¬ 
sion, and the Court of first instance found 
that the defendant has bsen in possession 
of tbe property for IS or 19 years. The 
defendant first of all relied upon the sale- 
deed in favour of the plaintiff, which shows 
that the southern boundary of the land pur¬ 
chased by tbe plaintiff is the house of tbe 
defendant. Therefore, it appears from the 
plaintiff’s sale-deed itself that the defendant 
had a house to tbe south of the land pur¬ 
chased by tbe plaintiff, at any rate on the 
22Qd January 1907, which is the date of 
the plaintiff’s sale-deed. But tbe plaintiff’s 
case is (hat tbe defendant bad another house 
to the south of tbe land purchased by him 
on the 22nd January 1907 and that the 
defendant built this house, which stands 
on the land in dispute, in April 1912. 
Therefore, unless the plaintiff can establish 
that the defendant had some other house 
to the south of the land purchased by him, 
it must follow that the plaintiff’s case that 
the defendant built this house in April 
1912 must be untrue. The plaintiff did 
attempt to prova that (he defendant bad 
another house in April 1912 to the south 
of tbe land purchased by him, a case which 
was found to be false by the Court of first 
instance. It was, of course, open to the 
lower Appellate Court to disagree with the 
Court of first instance on this point, but 
as I read tbe judgment of tbe lower Ap¬ 
pellate Court, it has not attempted to discuss 
this matter at all. I think it was essentially 
necessary for tbe lower Appellate Court 
to deal with this matter and tbe failure 
to do BO, in my opinion, vitiates its judgment. 
The defendant says very distinctly: *1 built 
this house on the land in dispute 18 or 19 
years ago and I have been in possession 
of it ever ainos.” The plaintiff’s Kobala 
on tbe face of it shows that the defendant 
had a bouse to the south of the land pur¬ 
chased by the plaintiff. The plaintiff makes 
a case that the defendant had another house 
to the south of the land purobasad by 
him and that the house which now stands 
on the land in dispute was built by the 

defendant in April 1912, Therefore, in my 
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opinioD, the Court was bound to determine this 
point, espeoially as the Court of 6rat instance 
had dealt with this point exhaustively. 

The defendant next relies upon a Kobala 
of 1897. The lower Appellate Court dis¬ 
missed this document entirely from its 
consideration, on the ground that the Record 
of Rights was prepared subsequently to the 
execution of this document. It was for the 
lower Appellate Court to attach whatever 
weight it thought proper to this Kobala, 
but, in my opinion, it was bound to take 
this document into consideration in consider* 
ing whether the presumption afforded by 
the Record of Rights has or has not been 
rebutted. The lower Appellate Court 
erroneously thought that evidence of a date 
prior to that of the publication of the Record 
of Bights is inadmissible and cannot be 
taken into consideration by any Court, but 
it has been held that events or facts, both 
documentary and oral, of a date prior to that 
of the publication of the record are admis¬ 
sible and should be weighed in determining 
whether the presumption has been rebutted: 
see the case of iheonandan Persad Sukul v. 
Bacha Baui (2), which has been followed 
in this Court in Anand Bam Marwari v. 
Bhanpai Singh (3). If the lower Appellate 
Court had considered this document, this Court 
could not have interfered with its estimate 
of that document, but the complaint of the 
appellant is that it has entirely dismissed this 
document from its consideration. 1 am of 
opinion that the lower Appellate Court erred 
in not takiug this document into its considera¬ 
tion at all. 

The appellant next relies upon certain 
Chaukidari receipts as showing that he has 
been in possession of this house for a 
number of years. The lower Appellate 
Court says that these receipts do not 
identify the house with the bouse built on 
the land in dispute. It is the defendant’s 
case that these Chaukidari receipts are in 
respect of the bouse which be built on the land 
in dispute 18 or 19 years ago. It is ap¬ 
parently to meet this case that the plaintiff 
introduced the story that the defendant bad 
another house to the south of the land 
.purchased by him in 1907, a case which the 
Court of first instance disbelieved. As 1 

(U) 4 Isd. Css. 64; 9 C. L. J 284. 

(91 88 Ind, Cai. 37} 1 L. J. 663} 2 P. L. W. 341. 


have said before, it was open to the lower 
Appellate Court to disagree with the Court 
of first instance on this point bnt it has not 
done so, and in my view it was not open 
to the lower Appellate Court to dismiss 
these receipts from its consideration without 
first displacing the finding of the Court of 
first instance on this point. 

Lastly the appellant relied upon oral 
evidence adduced by tbe appellant in the 
case. Tbe Court of first instance discussed 
this evidence very fully and relied on it. 

It was, of course, open to the lower Appel¬ 
late Court to say that it did not believe 
in that evidence, but it was at least in¬ 
cumbent on tbe lower Appellate Court to 
deal with this evidence, specially as tbe 
Court of first instance bad relied on it and 
when the lower Appellate Court was setting 
aside tbe judgment and tbe decree of the 
Court of first instance. 

In my view, therefore, tbe lower Appel¬ 
late Court has erred both in law and in 
procedure: in law in that it thought that 
evidence of a date prior to that of the 
publication of tbe Record of Rights was 
not admissible in evidence and could not 
be taken into consideration by a Court 
dealing with the case and could not be 
weighed in determining whether tbe 
presumption of the Rsoordof Rights has 
been rebutted; in procedure in that it 
failed to determine the critical question 
between the parties, namely, whether the 
defendant bad a bouse to tbe south of 
the land purchased by the plaintiff other 
than tbe bouse which the defendant has 
erected on a portion of the land in dispute; 
also in that it failed to consider the 
ornl evidence adduced on behalf of the 
appellant. The error of procedure, in my 
opinion, is a substantial one, for it is 
obvious that if tbe lower Appellate Court 
comes to the conclusion that the defendant 
bad no other house but the bouse now stand¬ 
ing on a portion of tbe land, Jbe plaintiff’s 
sale-deed as well as the Chaukidari re¬ 
ceipts filed by the defendant may well 
turn the balance in favour of tbe defendant. 

I would, therefore, allow this appeal, 
set aside tbe judgment and decree of the 
lower Appellate Couit and remand the 
to the lower Appellate Court for dHoi.J - 
according to law. The appellant wiii Do 
entitled to the coatsl.of this appeal, T!:o 
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aoBts iiiQiirrecl in the Courts belo?7 will 
abide the resnlt and will be disposed of 
by the lower Appellate Coart. 

Appeal allotoed; 

Case remanded. 
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COURT. 

Sbcokd Cint Appbal No. 585 op 1918. 

Pebrnary IS, 1920, 

Pre$ent.~^M.r. Kotval, A. J. C. 

Seih KISANLAL —Plaintiff— 
Appellant 
terstu 

NATHU AND OTHERS—DEPENDANTS — 

Respondents. 

Hindu Law—Alienation by cO’parcener in undivided 
family, validity of—Precedents, value and applicability 
of. 

An alienation by a co*parcener in an undivided 
Hindu family in the Central Provinces is valid to 
the extent of the alienor's own interest in the pro* 
perty. [p. 44, coL 2; p. 46, col. 1.] 

Every judgment must be read as applicable to the 
particular facts proved, or assuinod to be proved, 
since the generality of the expressions which may 
be found there arc not intended to be expositions of 
the whole law, but governed and qualified by 
the particular facts of the case in which such 
expressions are to be found, [p. 45, col. 2.] 

A case is only an authority for what it actually 
decides. It cannot be quoted for a proposition that 
may seem to follow logically from it. [p. 4’>, col. 2.] 
(,|uinn V. Leathern, (IQOI) A. C. 495 at p. 606; 70 
L. J, P. C. 76; 86 L. T. 289; 60 W. B. 139; 65 J. P. 
7C8; 17 T. L. B. 749, followed. 

Appeal against the deoree of the Dietriot 
Jadge, Nagpnr, in Civil Appeal No, 53 of 
1918» deoided on the 2l)th September 1918, 
Mr. M. Qupta, ior tbe Appellant. 

Dr. B. S. Qour and Mr. W. B. Puranik, 
for the Respondents. 

JUDGMENT.—Kisansingh, tbe father of 
the defendants respondentp, exeoated a mort* 
gage by oonditional sale in favoar of 
Jagannatb, tbe father of tbe plaintiff* 
appellant, on tbe Slst May 1904. Both the 
mortgagor and the mortgagee are dead. 
Tbe plaintiff states that the debt was 
borrowed by Kisansingh as tbe manager of 
the joint family for the benefit of tbe 
family. He sues for Re. ?,976-14 3 dne on 
the mortgage after giving oredit for 


eertaio payments and, in default of payment, 
for foreolosure. 

The defendants pleaded that they did 
not know if their father had exeontedthe 
mortgage and that tbe debt was not ioourred 
for the benefit of the family. 

The pleadings of the parties are very 
briefly reoorded and tbe suit has prooeeded 
upon the basis that the property is undivided 
anoeslral property of whioh the father was the 
manager, although this is nowhere expressly 
BO stated. 

Tbe first Court found that the mortgage 
deed was exeonted by Kiaansiogb and that 
tbe debt was borrowed for tbe benefit of 
tbe family. It deoreed the plaintiff’s claim. 

Tbe lower Appellate Court held that the 
debt was not proved to have been inaurred 
for the benefit of the estate and that it was 
not binding on the defendants. It dismissed 
tbe plaintiff’e claim. 

In second appeal it is urged that the 
suit should not have been wholly dismissed 
bat a foreclosure decree should have been 
passed in respsot of Kisansingh’s ^rd 
share. 

The respondents rely on Sahu Bam 
Chandra v. Phup Singh (1) and Lachkman 
Prasad v. 5arnafn Singh (2) and contend 
that Kisansingh was not entitled to mortgage 
even bis own share and that tbe plaintiff 
cannot claim a decree in respect of that 
share. 

Tbe view of the law as to tbe right of 
a 00 parcener to alienate his own interest 
in tbe nndivided anoeetral property accepted 
io these provinces is that an alienation 
by a oo*paroener, whatever it may profess 
to convey, is valid to the extent of the 
alienor’s own interest in the property. 
This view agrees with that of tbe High 
Courts of Madras and Bombay and differs 
from that of tbe High Coarts of Allahabad 
and Bengal, 

The case of Sahu BamOhandra v. Bhup Singh 
(1) deals only with tbe question of what is an 
antecedent debt for which tbe son’s share may 
be liable. Tbe question now to dispute did 

(1) 89 Ind. Cas. 280; 39 A. 437; 21 0. W. N^. 698^ 1 
F. L. W. 657: 16 A. L. J. 437; )9 Bom. L. R. 498: 26 
C.L. J. 1;33M. L. .T. 14; .1917) M. W. N. 439; 22 
M. L. T. 22: 6 L. W. 213; 44 I. A. 126 (P. 0.). 

(2) 40 Ind. Cas. 284; 39 A. 600, 16 A. h J. 684; 2 
P. L. W. 29; 21 0. W. 990; 33 M. L. J. 89; 19 
Bom. L. R. 646; 26 C. L. J. 97; (1917) M. W. N. 6l6i 
6 L. W. 834; 44 X. A. 163 (P. C.). 
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Mt ariie in that case. Their Lordehipe 

were not dealing with the qaestion whether 
if a debt is not anteoedent or for legal 

noeeBsity, the interest of the 

the joint family property will be bo and 

In the ease of LaMman Prasad y. 
Samam Singh (2), however. *^*8 
directly dealt with. Their Lordships held 
that it was not the general law that for 
every mortgage by the head of a joint 
family the property of the joint family oonld 
be made amenable to the extent of the 
interest of the mortgagor. They referred 
to the following passage in the judgment 
of Lord Watson in the ease of Madho Parshad 

V. Mehrhan Singh (3); — 


*'Any one of several members of a jointfamily 
is entitled €6 require partition of anoeetral 
property, and his demand to that effect, if 
it be DOt flomplied with^ ean be enforsed by 
legal prccesB. So long as bis interest is in* 
deBnite, he is not in a position to dispose of 
it at his own hand, and for his own purposes; 
but as soon as partition is made, be becomes 
the sole owner of bis share, and has the same 
powers of disposal as if it had been 
his acquired property. Actual partition 
is not in ell oases essential. An agreement by 
the members of an undivided family to hold 
the joint property individually in de¬ 
finite shares, or the attaohment of a mem¬ 
ber’s undivided share in execution of a 
decree at the instance of his creditor, will 
be regarded as snflBcient to support the 
alienation of a member’s interest in^ the 
estate or a sale under the execution. 

They distinguished the case of Mahaleer 
fershad v. Bamyad Singh (4), on the 
strength of which the appellant pressed for 
a decree against the father’s share, on the 
ground that the judgment in that case was 
based upon an implied representation or un¬ 
dertaking given by the mortgagors that they 
had power to charge the joint family pro¬ 
perty, and would make good the representa¬ 
tion by partition or otherwise. They 
that in the case they were dealing wit 
there were no such special oiroumstanoes 
as were found in the above case and hel 

that the mortgage was void. n n ^ 

i8) 18 0. 167; i7 I. A. 191 (P- 0.); 6 Sar. I. ^ J- 
686j Kafic^ue & Jacksoo’e P* C* No. 9 loU. 

(n. b.) 105. 

(4) 12 B. li. R. 90i 20 W. R. 192. 


In Quinn v. Leathern. (5) with re¬ 
ference to the application of precedents Earl 
of Halsbury says: 

“There are two observations of a general 
eharaoter which I wish to make, and one is 
to repeat what I have very often said before^ 
that every judgment must be read as ap- 
plioable to the particular facts proved, or 
assumed to be proved, since the genera- 
lity of the expressions which may be found 
there are not intended to be expositions 
of the whole law, but governed and qualified 
by the particular facts of the case in which 
such expressions are to be found. The 
other is that a case is only an authority 
for what it actually decides. I entirely 
deny that it can be quoted Jo** a pro- 
position that may seem to follow logically 

from it. Such a mode of reasoning assumes 

that the law is necessarily a logical code, 
whereas every lawyer meet aoknowjodge 
that the law is not always logical at all. 

Bearing in mind these observations and 
the fact that this case was like that of 
Sahu Lam Ohandra v. Bhup Singh (1), one 
from Allahabad where the view of the 
law is different from that prevailing in these 
Provinces, it may fairly be said that their 
Lordships’ ruling cannot be applied to 
similar cases arising in these Provinces. 

In the case of Surai Bumi Koer v. 8heo 
Persad Singh (6) their Lordships recognised 
that the inrerpretation of the law in Madras 
and Bombay is different from that m 
Allahabad and Bengal and if the rule in 
Lachhman Prasad v. Sarnam Singh 
(2) was meant to be laid down as 

the general law applicable to 
the whole of India, the judgment m the 
latter case would have referred to and 
explained or distinguished the former. 
In the absence of any such reference, ex- 
plantion or distinobioD, it must be held that 
the decision in Lachhman Prasad v. Sarnam 
Stngh (2) was only with reference to the 
law as aooepted in Allahabad, for that 
is the only way in which that decision 
and the ruling in Suraj Bunsi Kotr v. Sh>fO 
Persad Singh (6), which must both bo 
aooepted as final and correct, can be reconciled. 
Their Lordships further seem to acoopb 
^5) (19Ul) A. C. 496 at p. 508;70 L.-f. i’. C. 70i 
L T. 289: 50 W. R. 189; 65 J. P.70S: 17 T. L. H. 719 
(6) 6 C. 148; 6 I. A; 88; 4 C. L. K. Sib: -j tr. 1 , 
C. J. 1 } 3 Suth. P. C. J. 659} 2 Shopi* L. R. 4 

lad. Dec. (n. b.) 705. 
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that the rale aa laid down in Lachhman 
Prasad v. Samam Singh (2) admits o£ 
aD exoeptioD vrhere an equity arises. The 
view anrreot in these Provinoes has pra* 
vailed for many years before the mortgage 
in dispate was exeoated; vide Diwakir 
Janardhan v. Janardkan Ohimnaji (7), 
Meghonath v. Malich (8^ and an exception 
is here admiseihle on the ground that the 
•ontraot mast he taken to have been made 
on the understanding that the father’s 
share would in any event be liable and that 
it would be inequitable to defeat the just 
expectations of a oontraoting party based 
upon the prevailing law. 

1 bold that Lachhman Prasad v. Sarnam 
Singh (2) does not affect the view of the 
law prevailing in these Provinoes. The 
appeal, therefore, suooeeds. The deorees of 
the lower Courts are set aside. An ao> 
eount will now no taken of what will be 
due to the plaintiff for prinoipal and 
interest on the mortgage and costs of the 
three Courts on the 15bb August 1920, 
and a decree will be drawn np in terms of 

rule 2, Order XXXIV, First Schedule, Civil 
Procedure Code. In default of payment 
Sisansingh’s l-Srd share in the property 
mortgaged will be liable to be foreclosed. 
The plaintiff will pay 2-3rda of the 
•osts of the defeudints in the two 
lower Courts. The cross-objection filed 
by the respondents has not been pressed. 
It is dismissed with costs. Pleader’s fee 
in cross-objection Bs 20. The defendants 
will bear their own costs in this Court. 

Appeal dismissed. 

(7) 3 C. P. L. R. 64. 

(8) Appeal No. dated the 30th August 1581 
Digest Civil Ruliogs 188:!, No. tO, Part 8. 


COURT OP THE BOARD OP REVENUE 
UNITED PROVINCES. 

SxcOND Appeal No. 32 or 1919 20. 

March 11, 1920. 

Present: —Mr. Hopkins, S. M. and 
Mr. Hirrison, J. M. 

Musammat HANIF UN-NISA— Phintikp 

—Appellant 
tenus 

BAM DATAL ano others— DirENOiNTS 

-ReSPOKlyPATS. 

Agfa Tenancy Act (ll of 193C, t. ^7^Enhancement 


of rent provided for in lease, whether enlarges period 
of tenancy. 

A lease for a term of 'years which provides for 
a rise in the rent in the last year of the lease 
confers no right on the tenant to continue in pos* 
session after the termination of the period of the 
lease. To such a case section 47 of the Agra Ten. 
ancy Act does not apply, [p. 46, col. 2; p. 47, col. l.j 

Second appeal from the order of the 
Commissioner, Meerut Division, dated the 
16th October 1919, in the case of ejectment, 

JUDGMENT. 

Harrison. J. U.—{February 11, 1920).— 
This is a Zemindar’s second appeal in a case 
in which she bad sned for the ejectment of 
the defendant tenants on the expiry of a 
registered lease for 7 years. In appeal 
before the Commissioner the point was 
taken that although the lease bad expired, 
the tenants were entitled to hold for another 
5 years because within the term the last 
enhancement bad taken effect in the last 
year. The plea was based on section 47 of 
the Agra Tenancy Act. The lease seems 
to have been drawn with special care, for in 
addition to reciting that the rent was to 
be Rg. 70 for the first four years, Rs. 90 
for the fifth year, Rs, 112 for the sixth year 
and Rs, 132 for the last year, it noted 
that the total rent for the 7 years was to 
be Rs. 614 with an average of Rg, 87-1,1-5 
per annum, In Petition No. 26 decided by 
me on the 8th February 1920 from the 
Muziffaroagar District, Lekha Mai v. Ram 
Rikh*, I held that a lease in which pro-' 


•Tbo following is the judgmeat in Second Civil 
Appeal No. 26 of 1919-20, dated lah March 1920, 

decided by Mr, Hopkins, S. M., and Mr. Harrison, 
J. M. : — 

"Harrison, J. M.—fi’ebruary 8, 1920).—This is a 
second appeal by a landlord in a suit for ejectment 
of a tenant on the expiry of a registered lease. 

The lease was unusnal in its terms as to rent. 
It fixed the rent at Bs. 623 per annum from 1817 
to 1323 F., but the rent was to be Rs. 600 in 1324 
F., the full period of the lease being 8 years. No 
attempt was made to eject the lessee’until 1326 
tby which time the rent had been paid at the 
rate of Hs. 800 for 1324, 1326 and the Kbarif of 
1326 F. The tenant contends that with reforenoe 
to section 47 of the Agra Tenancy Act the rent 
having been enhanced by registered agreement in 
1324 F., he is entitled to continue to hold at that 
rent for 6 years counting from that year. The 
Commissioner in appeal held that the rent was 
actually enhanced in 1324 F. and that the tenant 
16 entitled to the benefit ofaection 47. 
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vision had been made for enbanoe- 
ment only in the last year of the 
term, did not give the tenant a right to 
bold on for 5 years at the rent as last 
enhanoed. The present ease is stronger 
than that one, for it may be read as giving 
the land for 7 years at a gross rent of 
&B. 614 payable in certain nneqaal annnal 
instalments, I, therefore, oancot agree with 
the Oommissioner's view that the rise in 


I cannot agree with the Commissioner. The 
section quoted seems to me to apply to the case 
of rent which comes into force at the time a regis¬ 
tered agreement is executed. It does not seem to 
me possible to extend the time for which the 
enhanced rent shall not be liable to further enhance¬ 
ment beyond the period of 6 years from the date 
of the agreement. In this particular case the land 
was held at the rent agreed upon for 8 years, 
although it is true that by the terms of the agree¬ 
ment the rent was to be increased during the term 
from the beginning of the eighth year. The lease 
in fact is comparable to a lease which provides for 
gradually increasing rents and the whole intention 
of this section seems to me to secure a reasonable 
period of tenure for a non-occupancy tenant whose 
rent is fixed by registered agreement. 

The case is not free from difficulties, but the 
section itself is somewhat difficult of interpretation 
and the Board has not given any decision, so far 
as 1 can ascertain, on facts precisely similar to 
this, The decision most in point is Faizyah Khan 
T. Nizam^ud’Din (1), in which Mr. Tweedy held 
that the section seemed to* be directed against 
"hole and corner'' enhancement. Here there is 
no question of a "hole and corner" enhancement, 
Everything was plainly set forth. 

Holding this view I would allow the appeil 
and restore the decree of the Assistant CoLcctor 
with coses to the appellant in both Appellate 
Courts. 

Hopkins, 8 . M. [March I?, 1920.]—I agree in the 
order proposed. The case is of some difficulty, but 
I think that section 4? of the Tenancy Act must be 
road in connection with section 83. Section 83 
provides for the rent payable on an initial contract 
of tensneyt section 47 provides for an onhanuement 
of the rent previously payable. I do not consider 
that progressive increases in rent payablo under 
the initial contract can bo considered enhancements 
within the meaning of section 47. They are a 
part of the original agroeincnt. Agreements to 
pay progressive incroasea of rent are not unusual, 
eipeoially in the case of newly cultivated land, and 
in my opinion they are not illegal, even if the 
stages are fixed at periods of less than 6 years. 
The substantive rent in such ease is the amount 
ultimately reached and the sums previously payable 
represent abatements from the amount. The mai* 
object of section 47, as my colleague points out, is 
that a^eemonts to pay enhanced rent should bo 
open and above board." 

0)d6el, Deo. IQU. 


rent in the last year of the term gave any 
right to oontinne in possession after the 
termination of the original lease. I woald, 
therefore, allow the appeal with eosts 
to the appellant in both the Appellate 
Coorts. 

Hopsinb, S. M.—For the reasons given by 
me tO'day in a similar ease, Petition No. 26 of 
1919-20, Lekha l^al y. Ram Btkh (1), Mnzaffar* 
nagar District, I agree in the order pro¬ 
posed. 

Appeal allowed, 

(1) 66 Ind. Cas, 46u; 2 U. P. L. B.. (B. R.) 31. 


PATNA HIGH COURT. 

Appeal prom Appellate Decree No. 644 

OF 1918. 

February 2, 1920. 

Present: —Mr. Jnatioe Sultan Ahmed. 
SUBAJ PAL PANDJilT and amoiber 
—Depemdants—Appellants 

versus 

UTIM PANDBY and otbers—Plaintiffs — 

Bbspondekts. 

Civil Procedure Code (Act V of 1908\ s. H9—Tiinc 
for paying Court-fees, extension oi—Appeal—Order, 
whether can he interfered with —High Court, power of 
interference of. 

An Appellate Court cannot question the propriety 
of an order under section 149 of the Civil Procedure 
Code for the payment of deficit Court-fees. If the 
order is not objected to when it is made, or in the 
Court which made it, it cannot be objected to in 
second appeal, [p, 4^, cobs, l A 2.j 

Appeal from a decision of the District 
Judge, Chapra. 

Mr. Ba.endra Prasad, for the Appel- 
lints. 

Messrs. Hurnaratn Prasad and Sambhu 8a- 
run, for the Respondents. 

JUDGMENT.—The plaintiffs brought the 
suit as the nearest reversioners of the 
deceased son of defendant No. 1 and sought 
for a declaration that certain sale-deeds 
executed by defendant No. 1 in favour of 
the other defendants were without iogal 
necessity and not operative against tho 
plaintiffs. The trial Court held that l;>rj 
plaintiffs bad established that they woiw 
reversioners, but held that the eale-deers. 
were executed for legal necessity and vv.io 
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operative against the plamtiffs and dismissed 
the salt. The Appellate Coart held that the 
sale^deeds in qaeition were not Pennine 
transaolione and were not ezeoated for 
legal oeoessity. They represented bogns 
traosaotiona entered into with a view 
to enable the defecdants Nos. 2, 3 and 
4 to grab the widow’s property from the 
plaintiffs. 

A second appeal has been filed in this 
Coart. The learned Vakil, appearing on 
behalf of the plaintiffs, has not challenged 
the findings of the lower Appellate Coart, 
bat he contends that the appeal filed before 
the learned District Jadge was barred by 
limitation. 

It appears that the Mansif decided the 
salt on the 16th of March 1917. The 
appeal was filed on the 2nd of April 1917 
and allowing time for preparation of tbe 
decree and the certified copy of tbe jadgment 
and decree, it is conceded that this appeal 
was filed in time. Tbe last date on which 
tbe appeal ooald have been filed was the 14th 
of April 1917. Bat it has been pointed 
oat that, though tbe appeal was filed on 
the 2nd April 1917, it was filed with 
insaffioient Conrt*fee. Tbe office, having 
foand this, reported the matter to tbe 
District Jadge who allowed time till tbe 
17th of April, bat as nobody appeared on 
that date the appeal was dismissed for 
defaalt. Tbe order sheet shows that, on 
tbe 24tb of April, an application was filed 
by tbe appellant in the Court below for tbe 
restoration of tbe appeal, on which the appeal 
was admitted and tbe deficit Conrt*fee was 
paid by him on that date. No objection was 
taken at any time by the respondents in tbe 
Coart below, i. e„ tbe appellants in thic 
Court, on tbe ground that tbe appeal 
was filed after tbe period of limitation 
allowed by law, Bat it is contended 
before me that though this objection was 
not taken in tbe lower Appellate Court 
it ooald still be taken here and 
reliance has been placed on tbe case 
reported as Chaturbhui Sahay v. Muhammad 
B'tbib (1). That case was, however, under 
section 5 of tbe Limitation Act and has 
no bearing on the present case, Assaming, 
however, that it ooald be raised here, I 
have to see whether the objection itself is 


[IS^ 

sastainable. It is obvioas that the District 
Jadge acted coder section 149, Civil Prooedare 
Code, in giving time to the appellant for 
the payment, of tbe deficit Coart'fee till 
the 17th. Trae it is that there was no 
compliance with this order, but that tbe 
very faot that on tbe 24th April the 
learned Jodge admitted tbe appeal implies 
that he acted under section 148 of tbe Civil 
Prooedare Code and enlarged the time for 
tbe payment of deficit Coart-fee. I am 
confirmed in the view that I take of this 
matter, by a decision of this Coart ia 
Second Appeal No, 2210 of 1914 referred 
to in Qaya Loan Office Limited v. Awadh 
Behari Lai (2), where the learned Chief 
fTastioe Cbamier and Sbarfaddin, J., held 
that tbe learaed Jadge, under similar 
oircomstanoes, acted under section 148, Civil 
Prooedare Code, 

It has beeo held in tbe case of PriyaNath 
Bachier v. Miajan Sardar (3) that a Judge, 
passing order nader section 149, Civil 
Prooedare Code, for payment of deficit Court- 
fees mast be taken, on tbe record as it 
stands, to have exercised bis discretion as 
provided by the section, and an Appellate 
Court cannot go into the question as to 
whether he exercised his discretion in making 
the various orders of payment properly. 
Mach less would, then, this Court go 
behind that order in second appeal when the 
point was not taken at any stage in tbe Court 
below. 

Tbe case reported as Golah Ohandv. Bahuria 
Bam Murat Koer (4) shows that the order 
under section 148 enlarging tbe time for the 
payment of deficit Conrt-fee was made by 
the Registrar, who bad no power under 
tbe law to admit snob applications. Bnt 
in tbe present case the order admitting 
tbe appeal was made by tbe District Jadge 
himself. Under these oironmetaneeB, I 
think the point that has been raised is 
notenable and I would dismiss this appeal 
with coats. 

Appeal dismi$ted. 

(2) 37 Ind. Cas. 607j 1 P, L. J. 420^ 8 P. L. W. 61, 

<3) 29 iDd. Cas. 571; 24 C. L. J. 88. 

(4) 10 Ind, Caa. 268; 13 C. L. J. 432, 


(1) 54 ind. Oaa. 36. 
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ALLAHABAD HIGH COURT. 

Criminal Appeal No. 128 op 1920. 

Maroh 3, 1920. 

Preaeni: —Sir Grlmwood MearSi Kt., 

Chief Jnstioe, and Mr. Jastioe 

Walsh. 

MANNA SINGH and oihbrs—Plaintiffs~ 

—Appellants 

tersus 

EMPEROR— Opposite Partt. 

Penal Code (Act XLV of 1860J, ss. 62, Z02—Murder 
—Forfeiture of property, order of, when appropriate. 

An order under section 62 of the Penal Code, 
directing the forfeiture of the property of a person 
sentenced to death for murder, is appropriate only 
T^hen theft forma part of the motive for the murder, 
[p. 49, col. 2.] 

CrimiDal appeal against the deoisioo of 
the Sessions Judge, Farrakhabad, dated the 
22nd January 1920. 

Mr. Shamnath Mushrart, for tbe Appel* 
lants. 

The Government Advooate, for tbe Crown, 

JUDGMENT.—In this oase Manna Singh, 
oaste Tbakar, SarJar Singh, oaste Thakar, 
and Lalla Singh, oaste Tbakar, appealed, 
tbe first from a eonviotion and sentenee 
of death passed upon him, and tbe second 
and third from eonviotions and sentenoes 
of transportation for life. The faots are 
as elear as possible. The deceased man had 
given offence to Sardar Singh and Lalla 
Singh and they bore enmity against him, 
and on the night of the 5th of November 
three servants who were sleeping within a 
few feei of the deceased man heard his 
ery for help. These three men hurried to 
the next room, which was lighted by a 
Ump quite close to tbe bed and made 
bright by moonlight also. There they saw 
three men all of whom were previously 
Down to them, and each witness has 
escribed what he saw. Sardar Singh and 
alia Singh were holding the deceased 
man down on to the bed with their 
a hiee. Manna Singh was striking the 
deceased man’s neek with an axe. The 
ree men ran away into the open and in 
fi 4^ diinutes other people arrived. From 
re to last there was no doubt expressed 
07 the three servants that the attack 
was oommitted by tbe three men who stood 
ibeir trial. A witness, Khagga. identified the 
with whioh the murder was committed, 

i 


and swore to it having been put into bis 
bands to sharpen on the same day preced¬ 
ing the night of tbe mnrder. Mr. Shamnath 
Mnshran has bad a difficult case to argue, 
but he has confined himself very pro¬ 
perly to just the points which it was 
necessary to bring to our notice, and has 
said on behalf of these three men every¬ 
thing that tbe faots of the case permitted 
him to do, and in one respect we think 
that he has taken a good point in arguing 
that the forfeiture of property should 
not have been coupled with tbe sentences 
passed upon tbe acoused men. In this we 
think be is right, and altboagb tbe learned 
Judge under section 62 of the Indian Penal 
Code had power to do this, it was not an 
appropriate case in whioh snob order 
should be made, becanse the murder was 
a mnrder due to feelings of revenge and 
was not a mnrder oommitted in the course 
of a daooity, or whioh bad theft as any part 
of its object. We think that in snob oases 
where theft forms part of tbe motive for¬ 
feiture of property may very wisely be 
need as one of the deterrents. Now the 
question before us is whether the conviction 
against Manna Singh mast be affirmed or 
rejected, or tbe nature of it altered. We 
are of opinion that Manna Singh has no 
ground whatever for this appeal. His was 
tbe band that struck tbe blow that 
killed tbe deceased. Nor do we think that 
there can be any alteration of the sentences 
of transportation for life passed against 
Sardar Singh and Lalla Singh, and, therefore, 
we dismiss all three appeals, But we 
think it proper to say that accepting as 
we do the evidence against all three, it 
is difficult to see any logical reason why 
Sardar Singh and Lalla Singh should not 
have baen sentenced to death. By common 
agreement these three men banded them¬ 
selves together and went to that honse 
with a newly sharpened axe. intended to 
kill, and there is no real difference bet¬ 
ween tbe man who struck the blow and 
the men who held tbe deceased in position 
so that tbe blow might be effective, However, 
as tbe matter stands we confirm the death 
sentence passed npon Manna Singh and 
order it to be carried out in accordance 
with law and we direct that Sardar Singh 
and Lalla Singh are to undergo the sentenco 
of transportation for life, But iu all thres 
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OBEes in wbioh the Judge has passed tbe 
order adjadgiog that their property, move* 
able aud immoveable, be forfeited, as re> 
gards that portion of tbe judgment we 
resoind that order, such resoiesions to 
operate as from tbe date of tbe oonviotlons. 
From that it follows that if in faot any 
property has been attached, snob attaohment 
will at once be released and the property 
restored to tbe original owners, Otherwise 
the convictions will stand. 
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Present’. —Sir John Wallis, Et., Chief Justice, 

Justice Sir William Ajling, Kt., and Mr. 

Juslice Contts-Trotter. 

YBliUCHURl VENKATACHENNATA 

AND OTHERS—AcCOSED^PeTiTIONBRS 

versus 

EMPEROR— Opposite partt. 

Criminal Procedure Code {Act V oj 1898), 107, 

3R0 (1), proviso (u)—Proceedings under s. 107 —Right 
oi person proceeded against to re-call vntnesscs. 

A person proceeded ngulnst under section 107 of tbe 
Criminal Froceduie Code has the same right, under 
aection 360 U), proviso a), os an accused person 
lu u sumnjoiis or warrant case, to have the witnesses 
rc-callcd and re-lieard. [p. 6P, col. I; p 68, col. 2.] 

Petition, under sections 435 and 43^ of tbe 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the order, dated tbe 
24th July 1919, of tbe District Magistrate, 
Kurnool, in Criminal Appeal No. 4 of 
1919, preferred against the order, dated the 
2nd May 1919. of the Court of the Deputy 
Magistrate, Markapur, in Miscellaneous Case 
No. 13 of 1918. 

facts. _The question argued was whether 

proceedings taken under section 107, Crimi* 
nal Procedure Code, constituted an ‘inquiry’ 
or a ‘trial’ so as to deprive the accused 
of a right to have a de novo trial or not 
under section 350. 

This case coming on for bearing on the 
I7tb and 18th December 1919, upon 


perusing the petition and tbe orders of the 
lower Courts and tbe records in tbe case 
and upon hearing tbe arguments of Mr. 
A. S. Viswanathes Aiyar for tbe Petitioners 
and of tbe Public Prosecutor on behalf of 
tbe Grown, tbe Court (Abdur Rahim and 
Spencer, JJ.) made the following 
ORDER OP REFERENCE TO A PULL 

BENCH. 

Aboub EiHiy, J.—Id this case the qnes* 
tion of law raised before us is whether proviso 
(a) to section 350 (1) of the Code of 
Criminal Procedure applies to a prooeediug 
under section 107. 

Tbe petitioners were bound down to keep 
tbe peace by a Magistrate who did not 
hear tbe evidence, the evidence having been 
recorded by another Magistrate who has - 
been subsequently transferred. An applioa> 
lion was made for re*oalling the witnesses 
and for the evidence being taken de novo. 
That application was refused. We are 
aeked to consider whether tbe petitioners 
were not entitled under proviso (u) to 
section 350 (1) to have the witnesses resum- 
moued and re^beard. 

It is not disputed that the main part 
of section 350 does apply to this case. 
But what is contended is that its applica* 
tion to a proceeding under section 107 is 
by virtue of the word “inquiry” used in 
section 350 and that proviso (a) does not 
apply because it cannot be said that in a 
case like this any accused person is tried, Tbe 
contention of the Public Proseoulor is that 
this is an inquiry and not a trial within tbe 
meaning cf section 350. 

There is no direct ruling on the point 
under section 350 of tbe present Code of 
Criminal Procedure, though under tbe old 
Code it was held that such a proceeding 
was a trial in the present connection. There 
are rulings to tbe effect that a person who 
is proceeded against nnder Chapter YIII 
is an accused person within the meaning 
of tbe Code of Criminal Procedure. For . 
instance Jkoja Singh v, Queen-Bmpress (1) 
(Gbose and Rampini, JJ.), Quesn>Empress v, 
Mona Ptina (2), Queen-Empress v. Mutasaddi 

(3), Boperoft V. Emperor (4). There is also 

(1) 23 0. 493; 12 Ind. Dec. (n. a.) 828. 

(2) 16 B. 681; 8 Ind. Dec. (k. b.) 919. 

(3) 21 A. 107; A. W.N. (1898), 186; 9 Ind. Dec. 

(n. 6.) 778. 

(4J 1 Ind. Cae. 787; 36 0.16?; 18 0. W. N. 151; 8 
C. L. J.665i9Ci-.L. J. 869. 
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ft deoiBioD of tbia Oonrt that the words 
**ord6r in a ariniinal trial” in olause 15 
of tbe Letters Patent oomprehend an order 
pftsaed by a single Judge of tbia Court in 
ft proeeeding under the provisions of Chapter 
VIII. See Bamasamy Ohetty, In the matter 
of (5), There aan be no doubt that 
in seotion 350 and other aeotions of that 
ehapter and several of the snaoeediog chapters 
tbe words 'inquiry or trial,’ when need in 
juxtaposition to each other, are intended 
to mean two different things. Nor can 
there be any doubt that tbe word inquiry’ 
is often used in several places in the general 
popular sense of investigation into the truth 
of any matter; see, for instance, section 177, 
where it is said 'Every offence shall 
ordinarily be inquired into and tried by a 
Court within the local limits of whose 
jurisdiction it was committed,” There are 
also many other sections in which the word 
'inquiry’ is used in that popular sense, 
'inquiry* is deGned in seotion 4 (fe) as 
including every inquiry other than a trial 
eondnoted under this Code by a Magistrate 
or Oonrt; but *a trial’ is not defined. The 
question in this connection would be whether 
a proeeeding under seotion 107 of the Code 
of Criminal Procedure cannot properly be 
oalled 'ft trial’ within tbe meaning of seotion 
350 (a). This very definition shows that 
tbe word 'inquiry’ has a wider eignifioanoe, 
which would ordinarily include trials but 
when used in a technical sense it is to be 
taken to exclude 'trials.” 

If we examine tbe scheme of the Code 
of Criminal Procedure, it seems to me to 
be apparent that wherever the words 
'inquiry’ and 'trial’ are used in two distinct 
senses, by 'inquiry’ tbe Legislature mostly 
refers to inquiry into oases triable by tbe 
Court of Session or the High Court and 
sometimes also inquiries such as under 
Chapter XIL (inquiry into disputes as to 
immoveable properties) which cannot be 
called 'trials.’ Chapter XVIII is the chapter 
which deals with 'inquirie)’ into oases triable 
by a Court of Session or High Court. 
Chapter XIX deals with the form of 
charges, Chapter XX with the trial of 
summons cases by Magistrate, and XXI 
with the trial of warrant cases. Chapter 
XXII deals with summary trials and XXtll 


deals with trials before High Courts and Courts 
of Session. Then we come to Chapter XXIV, 
which contains section 350. That chapter 
is headed “General provisions as to enquiries 
and trials.** Chapter XXV deals with the 
mode of taking and recording evidence in 
inquiries and trials. We find in section 353 
that 'all evidence taken down under Chapters 
XVIII, XX, XXI, XXTI and XXIfl shall 
be taken in the presence of the accused, 
or, when his personal attendance is dispensed 
with, in presence of his Pleader,” That 
does not go beyond Chapter XVIII, which 
deals with inquiries in oases triable by the 
Court of Session or High Court. Seotion 356 
throws considerable light on the question. 
It says that ' in all other triali* before 
Courts of Session and Magistrates, other 
than Preeidenoy Magistrates, and in all 
inQuir'es noder Chapters XII (disputes as 
to immoveable properties) and XVIII (oases 
triable by the Court of Session or High 
Court) the evidence of witnesses shall be 
recorded in a particular manner. If this 
section applies to proceedings under Chapter 
VIII—and there can be no donbt that it 
does—then a proceeding under seotion 107 
is a trial within tbe meaning of the Code. 
Chapter XXVI deals with judgments. As 
regards Chapter VIII, it is in part IV 
which deals with prevention of offences: and 
I do not find tbit in that chapter the 
word ‘inquiry’ is used in any technical 
sense as oontradistinguished from trial. In 
fact, as I have already pointed out, it is in 
Chapter XVIII that the word "inquiry” 
is used in a strictly technical sense as dis¬ 
tinguished from trial, that is to say, the 
Magistrate is to enquire into the oases 
dealt with there but is not empowered to 
dispose of them finally ; he has to record 
tbe evidence and if be thinks there is a 
ptima facie case, he is to commit it to the 
Court of Session or High Court for trial. 
It seems to me, therefore, that there is no 
warrant for holding that the word ‘trial’ 
as used in seotion 350 (a) is not intended 
to cover oases under section 107. 

But even apart from that, 1 think that 
seotion 117 makes it quite clear that .sectiun 
350 including proviso (a)—I am aomewhab 
doubtful about proviso (6) because of tha 
use of the word ‘conviction’ there—is muuti 
applicable to a proceeding under section I V 
Seotion 117 says that an inquiry a:? t j l’* 


(B) £7 M, 610} I Weir 787i U M. L. J. 394. 
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tratb of ibe information—it is evident that 
the word ‘icqniry’ here is used in the popnlar 
sense— shall be made as nearly as praoti* 
oablet where the order rsqaires seonrity for 
keeping the peace, in the manner herein¬ 
after prescribed for condoctiog trials and 
recording evidence in sammons oases; and 
where the order requires seonrity for good be- 
bavionr, in the manner bereiuafter prescribed 
for condnoting trials and recording evidence in 
warrant oases, except that no charge need 
he framed.” It is argned by the learned 
Pablio Proseontor that section 117, clanee 
(2), refers only to Chapters XX and XXI 
which are beaded, Trial of Summons Gases 
by Magistrates” and '* Trial of Warrant 
Cases by Magistrates,” and that none of 
the other eaooeeding chapters are referred 
to ineeofion 117. The argument in support 
of this contention is, I take it, that those 
chapters apeoifioally refer to trials of sum¬ 
mons aud warrant oases. But lam unable 
to accept this argument. Those two chap¬ 
ters deal only with certain limited and 
special questions of procedure relating to 
summons and warrant oases. There can 
be no doubt that many of the general 
provisions of Chapter XXIV would apply 
to proceedings under section 107 and similar 
other proceedings under Chapter yill. 
But it is said that this is so because both 
the words inquiry’ and *‘trial” are used 
and according to the contention for the 
prosecution a proceeding nnder Chapter 
VllI is an ecquiryand, therefore, the pro¬ 
visions of Chapter AXIV are made applica¬ 
ble by force of that word. But it is diffiouli 
to see any force in this argument in the 
face of the express and clear language of 
section 117, 

Chapter XXIV contains many provisions 
which must necessarily apply to proceedings 
under Chapter VllI. For instance section 344 
which gives power to the Court to postpone 
or adjourn proceedings, section 340 which 
says that “Every person accused before any 
Criminal Court may of right be defended 
by a Pleader” and section 341 wbiob lays 
down the procedure to be observed in cases 
where the accused does not understand the 
proceedings. The Code of Criminal Procedure 
must be taken to be exhaustive, so far as the 
procedure to be observed by the Magistrates 
and other Criminal Courts in the various 
proceedings under that Code is oonoerned, 


and must be expected to provide for all 
oases in ibe proceedings nnder the Code 
where the evidence was heard and recorded 
by a Magistrate and that Magistrate is 
subsequently transferred. That is provided 
by section 350 and there is the other 
provision for snob oontiDgenoies. 

Section 117 eaye that where a matter is 
inquired into under Chapter VIEI, the inquiry 
shall be made as nearly as maybe practicable 
in tbe manner hereinafter prescribed for 
oonduotiug trials {and not inquiries) and 
recording evidence in summons oases. Section 
350, proviso (a), lays down what is to happen 
nben tbe Magistrate who recorded the 
evidence is no Imger exercising juris¬ 
diction in oases where an accused is under 
trial. That obviously applies both tn sum¬ 
mons and warrant oases. Section 117 thus 
by explicit language embodids (he proviso 
of section 350, proviso (a). 

It was suggested that the provision that 
an inquiry shall be made in the manner 
hereinafter prescribed, etc., does not refer 
to a rule of procedure to be observed but 
to something else. 1 most say that 1 do 
not quite understand this contention but so 
far as 1 could follow it, it seems to bs utterly 
untenable. Section 117 elarly refers to the 
procedure to be observed in cases under 
section 107 and other similar seotiooe of 
Chapter VIII. Therefore, even if it were 
granted—I have shown that this contention 
is not correct—that a proceeding under this 
chapter is an enquiry as contradistinguished 
from a trial, I should still hold without 
any hesitation that the procedure prescribed 
in section 350 (a) is expressly adopted 
by the Legislature for tbe purposes of pro¬ 
ceedings under Chapter VIII, as section 117 
eays that tbe inquiry Ebell be made in tbe 
manner prescribed for oond noting trials. 

If we look at tbe provisions of Chapter 
XXV which refers to the mode of taking 
and recording evidence in inquiries and 
trials, tbe position seems to be equally 
clear. Similarly tbe chapter relating to 
“judgment” shows that all tbe general provi¬ 
sions, as far as practicable, have to be applied 
in oases under Chapter VllI. 1 have, 
therefore, upon an examination of the Code 
arrived at tbe conclusion that section 350, 
proviso (a), applies to a proceeding under 
section 107. 
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A raliog of the Oaloutta High Goart 
was bronght to onr ootiod) io whioh it was 
held with reference to section 350 that a 
prooeeding under seotton 145 of the Oode 
of Oriminel Proeedure is an enquiry and, 
therefore, seotion 350 would apply. That 
is the ease of Anu Sheikh y. Jitu Sheikh ( 6 ). 
Then it mast he pointed out that in 
that ease no question arose of the applioation 
of elause (a) of seotion 145, and it oonld 
hardly be oontended that in suoh a pro« 
oeeding^ there is any person who oan be 
sailed aoflused’*, nor is there any provision 
like that of seotion 117 in Chapter XIT. 
I might also point out that seotion 340 of 
the Oode of Criminal Proeedure has been 
applied to a prooeeding under Chapter YIII 
[see^ Jhc^a Singh v. Queen*Smpress (l)]. 
Ssotion 443 has heen applied to suoh a 
prooeeding in Bopcroft v. Emperor (4) and 
seotion 437 in Queen-Empress v. Mutasaddi 
(3). I would hold, therefore, that the 
petitioners were entitled to ask in this ease 
that the witnesses should be re-summoned and 
re*beard and I would direct that the order 
of the Magistrate be set aside and the case be 
remitted to him for further inquiry, the 
petitoners being given an opportunity to 
have the witnesses re summoned and re-heard 
before the trying Magistrate. 

But my learned brother takes a different 
view. The question of law involved i§, 
however, one of some iniporta’ioe and should 
be setted by a Poll Bench. The question 
n seotion 350 (1), proviso (a), 

Criminal Procedure Code, applies to a case 
ooder feotion 107, Criminal Procedure Code. 

Spskcbb, J. —This petition is to set aside 
an order made by the District Magistrate 
of Xnrnonl refusing to cancel the bonds 
when from the petitioners by the Deputy 
Magistrate, Markapur, for security for keep- 
P®*oe. The Deputy Magistrate who 
an enquiry under Chapter VIII of 
6 Criminal Procedure Code passed an 
or er requiring the petitioners to execute 
a keep the peace upon evidence 
per y recorded by hie predecessor. The 
qoesiou whioh has been argued before us 
J* whether reotion 360 of the Criminal 
rooe ure Code gives a person, against 
ri k?* proceedings are being taken, a 
• A oomand that the witnesses already ex • 
'DC should be ra-summoned and re-heard, 

W) 7 lud. Caa. 64i 37 0. 8 I 25 11 Cr, L. J.440. 


when the Magistrate who first enquired into 
the case is transferred before the oonolneion of 
the inquiry. Chapter XXlYof the Criminal 
Procedure Oode deals with general provisions 
as to enquiries and trials and seotion 350, 
which occurs in this chapter, undoubtedly 
applies to proceedings for taking security 
to keep the peace as it in terms refers to 
inquiries’ or trials. But proviso (a) runs 
thus: *‘Xn any trial the accused may, when 
the second Magistrate commences his pro* 
oeedings, demand that the witnesses or any 
of them be re summoned and re*heard.” If 
it was intended that this provision should 
apply to inquiries also, one would expect 
that the words used would be ^In any 
inquiry or trial,’ as those are the words 
used in the body of the section. It was held in 
Anu Sheikh v. Jiiu Sheikh (6) that section 
350 would apply to inquiries under section 
145. But there is no authority for saying 
that the person called upon to show cause 
against giving security has an inherent 
right to insist under proviso (a) to that 
seotion on re-calling witnesses, except the 
case of Buroia Kant Roy v. Korimudii 
Moonshee (7) whioh is under the Code of 
1872. The learned Judges therein observe 
that an order directing a person to give 
security is in substance a o:)Dviotioa. With 
great respect I am unable to agree with 
that proposition. According to the strict 
letter of the proviso to section 350 it is 
only in trials that the accused can demand 
a re hearing of witnesses. Although a trial 
is not defined in the Oode, there is a de¬ 
finition of an inquiry in seotion 4 {k), 
which is said to include every inquiry other 
than a trial conducted under this Oode. 
Wherever the word ‘trial’ oooars in the 
Code of Criminal Procedure, it appears to 
refer to proceedings in whioh an accused 
person stands before a Judge or Magistrate 
who is empowered to convict him upon a 
charge of an offence committed by him 
and to sentence him to one of the punishments 
described in Chapter III of the Indian 
Penal Cede. Schedule II of the Code of 
Criminal Procedure provides by what 
Magistrates offences may be tried and 
Schedule III empowers certain Magistrates 
to try offenders. But when the solioclnle 
speaks of inquiries under the preventive 


(7) 4 C. L. K. 452. 
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eeotioDB of the Code, it refers to them as 
powers to require seoority for good 
behaviour or for keeping the peace. I, 
therefore, aoneider that the word 'trial’ in 
proviso (a) to seotion 350 does not 
inelude an inquiry with a view to requiring 
seourity to keep the peaoe. There is 
a decision of this High Court in 
Palantandy Qoundan v. Emperor (8) 
whioh I am prepared to follow, that 
proviso (a) to section 350 applies only to 
trials and not to inquiries. The learned 
Judges were dealing there with a preliminary 
inquiry prior to oommitment and not to an 
inquiry under any other chapter than 
Chapter XXIII. But ‘inquiry’in the body of 
seotion 350 is not limited to inquiries pre* 
liminary to oommitment, but also includes 
inquiries in miBOellaneous matters under 
Chapters VIII, X, XI and XII, that ip, to 
proceedings regarding seourity to keep the 
peace or for good behaviour, to suppress 
publio Duisanoes, to determine disputes 
regarding immoveable property likely to 
oanse a breach of the peaoe, as well as to 
a preliminary inquiry under section 476 
before sending a case for inquiry or trial 
to a 1st Class Magistrate for an offence 
against the administration of jnstioe. For 
this we have the high authority of Mr. 
Prinsep (see his commentary on the Code 
of Criminal Procedure). If it was intended 
that the provision should only apply to 
certain inquiries, and not to others, it would 
have been easy to specify the kind of 
inquiries intended to be covered by the words 
of the provision. On the other hand in pro¬ 
viso (a) the word ‘trial’ seems to be used 
in clear oontradistinotion to the words ‘an 
inquiry or a trial’in the body of the seo* 


tion, 

A suggestion has been made by my learned 
brother that by seotion 117 of the Code of 
Criminal Prooedure, whioh directs that inqui¬ 
ries relating to Beourity for keeping the peaoe 
ehould be made in the manner prescribed 
for conducting trials in summons oases and 
proceedings in cages of requiring security 
for good behaviour should be conducted in 
the manner prescribed for oondnoting trials 
in warrant oases, all other provisions in 
tbs Code which apply to trials, wherever 
they occur, will be attracted to and will 


(8) 1 Ind. CcB. 54; 82 M. 218; 6 M. L. T. 218j 9 Cr. 


L. J, 146. 
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govern inquiries regarding security for 
keeping the peace or for good behaviour, 
as if they were trials. In my opinion the 
provision in seotion 117 (2) refers only to 
the prooedure laid down in Chapters XX 
and XXI respectively for the trial of 
summons and warrant oases. The general 
provisions in Chapters XXIV and XXV 
no doubt apply to proceedings nnder Chapter 
VIII, but they do so of their own force and 
not beoanse they contain rules of prooedure 
for the trial of summons and warrant 
cases by virtue of section 117, clause 
(2). This very seotion 117 refers to 
proceedings for requiring security ae in- 
quiries, and thus observes the distinction 
between an inquiry and a trial. In Adur 
Desikachari v. Emperor (9) it has been 
observed that proceedings under this chapter 
fall within the scope of an inquiry rather 
than a trial. We held in that case that for 
the purpose of the Madras Letters Patent 
they would come under the description of a 
criminal trial. Bat that decision was in¬ 
dependent of the words of definition in 
the Criminal Procedure Code and bad only 
to do with the words that occur in the Madras 
Letters Patent. 

I am, therefore, of opinion that the District 
Magistrate was right in holding that 
the petitioners bad no inherent right to 
require are trial of the case. 1 also thiuk 
that we have no power to order a re^trial 
under proviso (5) to seotion 350, as there bai 
been no conviction of an accused within the 
meaning of that proviso. 

In my opinion, apart from the merits 
of the application into which we have 
not entered, the criminal revision petition 
should be diemisaed. I agree that the 
question of law may be referred to a Full 
Bench. 


This case came on for hearing before a 
Fall Bench on 5th February 1920. 

Mr. A. S. Viswantha Aiyar, for the Petitioner, 
-»A proceeding under section 107, Criminal 
Prooedure Code, is a trial’ and the parson 
against whom it is taken is an ‘accused’ 
person. Buroda Kant Boy v. Korimuddi 
Moonshee (7). The order passed against him 
is in sobstanoe tantamount to a conviction.’ 
See also Ramasamy Ohetiy, in the matter of 

(9) 28 Ind. Caa. 627; 28 M. L. J. 307) (1916) M. 

224; 16 Ur. U J. 808; 89 U. 689. 
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(5)| wber 0 saoh a prooeeding is held to bs 
a 'oriminal trial’ within the purview of 
olaoee 15 of the Letters Patent. See also 
seotioD 117 (2), which prescribes the pro¬ 
cedure as beios the same aa for trials.’ 
Failure to furnish the security ordered will 
result in imprisonment. Section 123. See 
also Queen-Smprest v. Mutaiaddi (3), Jhoja 
Singh V. Que^n■Empresi (l). Emperor v. 
Oirand (iO), Hopcrofiv. Emperor (4). 

Proviso (a) to section 350, therefore, 
applies and non-compliance therewith is an 
illegality not cured by section 537. See 
Oomer Sirda v. Queen-Empress (11), Svbh 
Nath Singh v. Emperor (12), 

The Public Prosecutor, for the Crown.— 
The proceeding is only an 'inquiry’, and the 
proviso (a) to section 350 cannot, therefore, 
apply. See section 4 (A;) and section 117 
(2), The procedure is only to be the same 
as for 'trials’. The distinction between an 
'inquiry’ and a 'trial' is kept throughout the 
Code. The enquiry includes all proceedings 
of the kind such as under section 145. 
See Anu Sheikh v, Jitu Sheikh (6), 

Mr. Vieteanatha Aiyar in reply. 

OPINION. 

Wallis, C. J.—I agree with (he opinion of 
Ayling and Coutts Trotter, JJ., which I 
have had the advantage of readiog, as to 
the effect of the proviso to section 350 
read with section 117, and will only add 
that in my opinion trial generally means 
the determination of the issues arising in the 
particular case. As pointed out in History 
of English Law, Pollock and Maitland, 
Volume II, page 598, the word trial comes 
from the French trier, Latin tritare, and 
was first used of the testing or trial of challen- 
SSB to jurors. Triers of challenges are still 
appointed when necessary in English crimi¬ 
nal trials. Though we talk of the trial 
of ^ persons what are really tried both in 
owil and criminal oases are issues. An 
ordinary criminal trial in England is, in 
the language of the common law, a trial 
of the general issue joined between the 
Crown and the accused on the latter's plea 
of not guilty’ of the charge preferred against 
him. See Arch bold’s Criminal Pleading, olaose 
4, section 5,"The generali8sne”,page 161,25th 

OO) 26 A. 376; A. W. N. (1903) 79. 

111) 26 0.fi68}2 C. W. N. 465; 13 lud. Dec. (s. g.) 
0o3« 

112) 12 0. W. N. 188; 6 Or. L. J. 431, 


Edition. On the other hand, the pridiminary 
Magisterial inquiry, which is of comparatively 
modern origin, forms no part of the trial. 
I think the framers of the Code bad this 
distinction in mind when they framed the 
definition of 'inquiry’ so as to exolnde trial,* 
In the present case an issne nndoabtedly 
arises between the Crown and the aconsed 
as to whether he should be dealt with under 
the sections, and 1 see no sufficient reason why 
the determination of that issne should not be 
regarded as a trial. 

Ayliko, j. —The question referred to us is 
as follows:—"Whethereection350(0, proviso 
(o). Criminal Procedure Code, applies to 
a case under section 107, Criminal Prooednra 
Code.’’ 

The proviso in qaestion refers only to a 
"tiial”, while the principal clause refers to 
"an inquiry or a trial.” The difference is 
significant, and points irresistibly to the 
oonolusioc that the Legislature iutended to 
distinguish between an inquiry and a trial, 
and to direct that, while the principal 
olauee shonld apply to both, the proviso 
shonld only apply to a “trial.” What, 
then, is a "trial”? It is curious that the 
phrase is not defined in the Code, althongh 
it is explained in section 4 that the term 
"inquiry” includes every inquiry other than 
a trial conducted under this Code by a 
Magistrate or Court. It looks as if the 
framers of the Code regarded the word 
"trial” as of such obvious significance 
as to require no definition. At the 
same time it is noticeable that in many 
sections of the Code the words “inqniry'’ 
and "trial” are used in close juxtaposition 
and apparently intended to signify two 
different things. 1 can find nothing to 
support the idea that either is ever used 
in any general or popular sense; for in¬ 
stance, the words “inquired into” in 
section 177, which has been referred to, seem 
to me intended to direct that not only the 
trial of a Sessions case, but the preliminary 
inquiry onderChapter XVllI, shall ordinarily 
take place before a Court having territorial 
jurisdiction. In the absence of express 
definition we can only look at the varions 
sections of the Code in which the word 
" trial ”is used; and I can find nous ia 
which it is not used in coDneotton witli 
proceedings in which a person stands boforu 
a Court empowered to convict him of souio 



IMfilAK 

TCLVCBDfil riMKlTAOBIHMlTA V. BtfPSSOR. 

"offenee” alleged against him. The word 
' trial, ’* as need in the Criminal Prooodare 
Code, seems to presappose the idea of an 
offenoe—a word deGned in seotioo 4. No 
offense” is involved in an inqniry under 
Ohap'er VIII of the Code; and in my 
opinion, inquiries under that ohapter are 
not trials. It follows that the proviso to boo- 
tion 350 (1) does not apply “^uo tigore'* to snob 
prooeedings. 

There remains, however, the argument 
that it nevertheless applies by virtue of 
the provisions of the Beoond olanse of 
seotion 117, Criminal Prooednre Code, whiob 
rune thu®; — 

**Seotion 117. (1) When an order under 
seotion 112 has been read or explained under 
seotion 113 to a person present in Court or 
when any person appears or is brought before 
a Magistrate in oomplianoe with, or in ezeoo* 
tion of, a summons or warrant issued under 
seotion 114, the Magistrate shall prooaed to 
inquire into the irntb of the information 
npon whiob aotion has been taken, and to 
take snob farther evidence as may appear 
neoessary. 

(2) Saoh inquiry shall be made as nearly 
as may he praotioable, where the order 
requires seourity for kcepiog the paaoe, in 
the manner hereinafter presoribed for oon- 

djioting trials and recording evidenoe in sum¬ 
mons oases and, where the order requires 
seourity for good behaviour, in the manner 
hereinafter preeoribed for oondnotiog trials 
and reoording evldenoe in warrant oases, 
except that no charge need be framed.” 

It is argued on behalf of tbe Cro«vD that 
the effect of olauee (2) is merely to render 
applicable tbe provisons of Chapters X3L 
and XXI of tbe Code which deal with tbe 
procedure in summons and warrant cases 
respectively and those of Chapter XXV in 
80 far as they deal with the mode of taking 
and recording evidence in such case?. On 
behalf of petitioner it is contended that the 
olanse attracts tbe provisions of all eections 
of the Code, wherever found, which are 
applicable to eummons and warrant cases 
and, in fact, places a person called on to 
show cause why be should not furnish 
security in exactly the same position, except 
as regards tbe framing of a charge, as a 
person tried in a summons or warrant case 
as regards tbe prooedore to be followed and 


OASES. [1920 

the privileges to be enjoyed by him in oon« 
neotion with the proceedings. 

I must confess to great difficulty in tbe 
interpretation of this olanse. It is oertaiply 
true that if tbe intention of the Legislature 
has been that asuribed to it on petitioner’s 
behalf, other language might have been 
employed; and tbe speoifis reference to tbe 
mode of recording evidence is somewhat 
signidcant of a limitation of tbe attractive 
power of the seotion. On the other hand, it 
would have been perfectly easy to specify 
Chapters XX, XXI and XXV, if the framers 
of tbe Act had only these in mind. I am 
not mnoh impressed with tbe argnment 
based on tbe fact that certain other sections 
of tbe Code have been held applicable to 
inquiries under section 117, e. g , sections 340, 
341, 344, 443 and 437. Sections 341 and 
344 apply *‘proprio vigore^' to inquiries as well 
as trials. Sections 340, 443 and 437 have 
been held applioable in Jkoja Singh v. Queen^ 
Empress (1), Bopcroft v. Emperor (4) and 
Queen Empress V. Muiasaddi Lai {S), hat on 
a totally different gronnd—the true meaning 
to be attached to tbe word accnsed”—>not by 
any reference to seotion 117. 

It seems to me that tbe words of tbe 
danse may be held to cover anything which 
has to do with tbe procedure iu the Magis¬ 
trate’s Court, aod that tbe right to have tbe 
witnesses re summoned and re beard conferred 
by seotion 350 ie as much a matter of pro¬ 
cedure as tbe right to have proseoution 
witnesses re-called and orose ezamtned con¬ 
ferred by section 256. On the other hand, if 
they are to be given tbe narrow interpreta¬ 
tion oouteuded for by tbe Crown, such pro- 
visious as those in Chapter XXVI regarding 
judgments will not apply to security cases. 
That is to say the Magistrate in ordering 
security under section 118 either for good 
behaviour or keeping tbe peace would be 
uuder no legal obligation, inter alia, to record 
a judgment setting forth hie reasons (seotion 
367) or to give aocnsod a copy of it without 
delay (section 371). So far as I can see, 
apart from the operation of seotion 117 tbe 
Magistrate might simply record au order 
requiring the execution of a bond, without 
recording any reasons or diseuseing the 
evidence. I do not think this could have 
been inteuded, especially as care baa been 
taken to provide for au appeal against au 
order for security for good bebavionr (vide 
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BestioD 406) and for the interferenoa of the 
Ohief Presidenoy or Distriot Magistrate 
in either olasi of oases (seotion 125), for 
reasons to be reoorded. The seotions in 
Ohapter 2XV1 certainly apply * proprio 
vigore** only to trials bnt the words ‘‘offence 
(if any)*’ in olaase (2) of seotion 367 are 
very onrions, and snggest that the framers 
of the seotion may have bad in mind the faot 
that they were indireotly applioable to 
inquiries under Chapter Ylll by reason of 
the olaase under consideration. 

After the best oonsideration I can give the 
matter, 1 am inolined to think that seotion 
117 (2), Criminal Procedure Code, does 
attraot proviso (a), seotion 350 (1); and 
would answer the reference in the affirms* 
tive. 

OoUTTS Tbottbr, J.—The question referred 
to us is whether seotion 350 (1), proviso (a), 
Criminal Prooedure Code, applies to a oase 
under seotion 107, Criminal Prooedure 
Code. 

The petitioners in the oase were bound 
over to keep the peaoe under seotion 107, 
Criminal Prooedure Code, by a Magistrate 
who did not bear the evidecoe whioh bad 
been beard and reoorded by his predeoessor, 
who was transferred before its final deter¬ 
mination. The petitioners claimed under 
the proviso to seotion 350 to have the 
witnesses re summoned and re beard by the 
Magistrate who passed the final orders, and 
their application was refused. They applied 
in revision to the High Court and the learned 
Judges A.bdar Rahim and Spencer, JJ., 
differed. They referred the qaestion to this 
Full Bench. 

Seotion 350 provides for a Magistrate who 
takes up a part-beard oase acting on the 
evidence when wholly or in part reoorded 
by bis predecessor, and the general part of 
the seotion enables him to do so in an 
inquiry or criai* but the proviso only enasts 
that in any trial’ the aooused may have the 
witnesses re called. The contention on behalf 
of the Crown is that the aobeme of the Code 
<8 to^ divide magisterial proceedings into 
inquiries’and ‘trials' and the latilode given 
to tbeaooDBed is confined designedly to trials' 
and that inquiries’ are excluded from its 
applioatioQ. The next step in the argument 

that proceedings under teotion 
107 and the following seotions are inquiries 
and Dot trials, The sections undoubtedly 


i 

speak of an‘inquiry’—See sections 117, 118 
and 119. 

The first contention of the petitioners is 
that the word ‘inquiry’is used in the Code in 
two senses, a narrower and technical sense 
and a more general one. The narrower one 
is defined in seotion 4 {k) as follows:^ 
*' Inquiry’ includes every inquiry other 
than a trial conducted under this Code by a 
Magistrate or Conrt”. A typical instance of 
such an inquiry is the preliminary inquiry 
held by a Magistrate previous to oommittal 
for trial by a higher Court. It can hardly 
be contended that the right conferred by (he 
proviso to seotion 350 could be sucoessfully 
claimed in that oase. It is said that 
'inquiry' is used in a more general sense- 
investigation into the truth of any matter- 
in section 177 and the following sections, 
where the language used is "Every offence 
shall ordinarily be inquired into and tried 
by a Conrt within the local limits of whose 
jurisdiction it was committed.” But those 
sections are not incapable of meaning that 
the preliminary inquiry before trial and the 
Bubsequent trial after oommittal should both 
be within the limits of the jurisdiction of each 
Court in respect of it. It is further urged 
that the word 'trial' should be regarded as 
beiog used where the context requires it in 
a general and popular sense. It is quite 
true that the word 'trial' is not dtlined in the 
Code, but it may not unreasonably be urged 
that the definition of ‘inquiry’ impliedly 
defines ‘trial’ as every proceeding whioh is 
not an inquiry. 

The question is whether we are bound to 
confine ourselves to the four walls of the 
Code taking the ntarest appioaoh we can 
get to a definition, express or implied, and 
apply it rigidly, or whether we are at liberty 
to supplement the Code by an application of 
the principles that lie at the root of the 
administration of the criminal law. In inter- 
pieting an English criminal Statute there 
would be no difficulty: it is always subject to 
the general principles of the common law 
unless they are exolnded by the plain words 
of the Statute. The history of the doctrine of 
mem rea and its application to various 
Statutes is a familiar example. If we adopt 
such a prooedure here, there could hardly be 
any doubt that the proceedings under seoLioii 
107 and the cognate seotions have all thb 
features of a trial, A person cnjainsi •viM.'ii 
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they are taken has repeatedly been held 
to be an aeoneed wicbiD tbe meaniDg of 
the Code, though be is not expressly so 
desoribed. He hae been held to bare the 
right to be professionally represented and 
if he cannot be said to be oharged’ with 
an offence, it is at least sought to be 
proved against him that he is a person 
with criminal or nndesirable propensitiei. 
Finally the oonseqaenoes to him, if he 
neglects or is anable to famish seoarity, 
are eo serioos as to entail loss of liberty 
for a vary considerable period. On the 
other hand, the history of tbe varioas 
codes and tbe oiroamstanoes of those codes 
anqnsstionably £bow that tbe framers of them 
intended them to be complete in themselves. 

Besides these general considerations it 
may be argaed that the contrast between 
the body of seotion 350 which expressly 
mentions both inquiry and trial and the 
proviso which speaks exclusively of trial, 
is indicative of the intention to nse trial 
as exolading inquiry which can properly 
be or is desoribed as an inquiry within 
tbe msaning of the Code. This comes 
back to tbe original argument that inquiry 
must be construed as used in a non* 
technical and popular sense in seotion 107 
following, because if ‘inquiry” there is 
used in tbe technical sense by seotion 4, 
it excludes ex ti termini tbe idea of its 
being also a trial, siuoe an inquiry is in 
effect deSoed as that which is not a 
trial. No doubt if manifest absurdity or 
iniustioe ensued fr^m treating inquiry' in 
any particular context as being used in 
tbe technical sense, the Court would feel 
it'^elf at liberty to assume that the word 
is need in a looser and more popular 
sense. For reasons presently to be stated, 
I am of opinion that it is not necessary 
to decide this question or to determine 
whether to deprive the accused of the 
right of having the evidence re«heard by 
the Magistrate who is to determine bis 
fate is so fligrantly oppressive as to call 
for the construction of ihe word inquiry’ 
in tbe materiel sections in a different 
sense from that defined in tbe Code. 
For by section 11'^ it is enacted that 
' such inquiry shall be made, as nearly as 
may be practicable where the order requires 
seoarity for keeping the peace, in tbe 
manner hereinafter prescribed for oondaot* 


ing trials and recordiag evidence in 
summons oases; and, where the order 
requires seoarity for good behaviour, in tbe 
mannor hereinafter prescribed for oondaot* 
ing trials and recording evidence in 
warrant oases, except that no charge 
need tbe framed.” It is argaed that this 
only incorporates Chapters XX and XXI 
of the Code, which contain specific provisions 
applicable only to summons and warrant 
oases respectively. But the Code oontaine 
many general provisions to be found outside 
these two chapters which regulate matters 
of procedure in sammons and warrant 
oases alike, such as the directions as to 
tbe manner in which evidence shall he 
received and recorded, the right of the 
accused persons to be legally represented 
and the like. 1 think the true interpreta* 
tioD of section 117 is that it requires tbe 
whole of the procedure in a summons 
or warrant case respectively to be adopted 
by tbe tribunal which inquires into a 
security case. It is au essential part of 
that procedure to make provision for the 
contingency, common to all, of a case 
coming in tbe first instance before one 
Magistrate and afterwards before its 
conclusion before another. I am of opinion, 
therefore, that the accused has the same 
right to have the witnesses re-oalled in a 
seoarity as in a summons or warrant case; 
for that is not a substantive right but a 
right relating to the procedure to be 
adopted. Accordingly I answer the reference 
in the affirmative. 

M. C. P. 

Answered in the a^rmaiice. 


ALLAHABAD HIGH COURT. 
Criminal Appeal No. 1287 op 1919. 
March 18, 1920. 

Present Justice Sir George Knox, Kt. 
JAGDEO PARSHAD— Plaintiff— 

APPBLLiNT 

versus 

EMPEROR— Defendant—Rbspokdbnt. 
Criminal Procedure Code (Act Y of 1698^, W. 23Q 
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271, 637— caee^Oharge, absence of, from 
record, eiaplanaiion of—Irregularity^Penal Code (Act 

XLVoflSGOj, «8. 467, 471—CAarje under s. 467— 
Conviction under a. 471, tohether legal. 

On the record of a trial by a Court of Session 
there shoald be the charge, which under section 271 
of the Criminal Procedure Code has been read over 
and explained to the aconsed, and where this is not 
BO, the record should contain an explanation of its 
absence. The fact that this is an omission covered 
by section 6S7 of the Code is not a sufficient answer, 
[p, 69, col. 2.] 

Where an accused person was charged under section 
467,Indian Penal Code,but itappeared in evidence that 
he had committed an offence under section 471, Indian 
Penal Code, for which he might have been charged 
under section 236 of the Criminal Procedure Code: 

Held, that although the accused was not charged 
with it, he could be conricted of an offence under 
section 471, Indian Penal Code. [p. 60, col. 2.] 

Orimioal appeal agaioet the order of the 
SesaioDs Jndgr, Jhane*, dated the 23rd 
September 1919. 

Mr. J. M, Mtsra, for the Appellant. 

The Government Pleader, for the Crown. 

JUDGMENT.—Jagdeo Prasad was oom* 
mitted by Mr. Sathe for having, on the 
let day of Deoemher 1918 at Bajapnr, 
forged a money order (Exhibit B) for 
Be. 375 and tried to obtain payment of 
the amount relating to the same—an 
offence punishable under section 467 of 
the Indian Penal Code. He was also 
charged by the same Magistrate for having, 
on the 6 th day of December 1918 at 
Bajapur, forged a money order (Exhibit 
M) and obtained payment of Rs. 299 12 
on the baeie of that money order, an 
offence punishable under section 467, lodian 
Penal Code. He was also charged by 
the same Magistrate for having, on the 
2od day of December 1918 at Rajapur, 
forged a money order (Exhibit N) and 
obtained payment of Rs, 5'5, an offaooe 
puniahable under section 467, Indian Penal 
Code. He was committed to the Court 
of Session on these charges. I refer to 
these charges in order to show that in 
the course of bis trial (be attention of the 
aoouaed was called to these charges which 
were made against him. Oo these chargee 
he nas tried and convicted. That conviction 
was quashed by this Court on (he ground that 
the trial had been upon three separate charges 
of three separate offences. In the order by 
whieh the oonviotion was set aside an order 
TTRB passed that the accused be committed 


for trial to the Court of the Session! 
Judge of Jbansi. The Sessions Judge of 
Jhansi took up the case and apparently 
did not amend the charges. From the 
record that has besn placed before me it 
is absolately impossible to say with 
oertainty what was the charge that was 
read over to the aconsed under section 
271 of the Code of Criminal Procedure, 
For years past 1 have been pointing out 
this error and apparently witbont any 
hope of its being rectified. When a record 
is prepared for appeal in this Court, the 
trial olerk should see whether there is 
on the record a charge which has been 
read over and explained to the aoouaed. If 
be cannot find it, he ebonld call the 
attention of the Registrar to its absenee 
and ascertain to what cause that absenet 
is due. The mere fact that section 637 
covers an error, omission or irregularity 
of this kind is not a sufficient answer. 
The Committing Magistrate, as 1 have 
shown above, did commit the aconsed upon 
three separate charges. Under section 226 
of the Code the Court was empowered 
either to frame a charge or to add to or 
otherwise alter the charge, but every 
alteration or addition has to be read and 
explained to the accused. In the three 
charges to which I have already alluded 
certain alterations were made, but it is 
impossible to say who made those altera* 
tioDs. The word ' section ” in the first 
two oases was altered to ' sections.” the 
figures 471 and 42C/511 were added to 
figures 467 and in the body of the three 
charge sheets matter was out out and 
fresh matter inserted. Against these 
alterations there are initials which appear 
to be the initials of the Court of Session, 
but those initials are in opposition to the 
sentence contained in the judgment that 
charges framed by the Magistrate were 
not amended by the Sessions Court. What 
the learned Judge should have done is to 
have framed separate charge sheets cod* 
tainiog the matter that was read over to 
the accused, and not to have resorted to 
what appears to be very slovenly procedure 
on au important matter. But for the 
provieions of seetion 225 of the Code of 
Criminal Procedure I should probably have 
been compelled to quash this trial also, 
whatever truth may exist regardinjj’ lue 
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Botoal words of the charge sheets whieh 
were read over to the aoonsed, this maoh 
is olear that he was charged with offenoes 
under eeotion 457, Indian Penal Code. In 
a (rial by a Coart of Session the astnal 
obarge sheet to whioh the aoeased is 
sailed upon to plead is a very important 
doonment. It shoald be drawn up and 
ooDsidered with extreme oare and cantign, 
so that the aoonsed may have no doubt 
whatever as to the offenoes to whioh he 
is sailed upon to answer and the Judge 
of the Appellate Court may have no doubt 
also upon the matter. The aoonsed was 
defended in tbe Court of Session and be 
does not appear either himself or through 
bis Pleader to have entered any objection 
to tbe sharge sheet that was read over 
to him. 

What are the fasts which have been 
proved against the aooasedp It has been 
proved by the evidence put forward by 
the proseoution that in September 1918 
permiesioD was given to tbe aoonsed to 
learn work in the post offioe of Rajapur, 
that be remained there until Deoember of 
tbe same year, that be assisted generally 
in oQaoe work, that be wrote tbe mail 
list, parcel list, register list and daily 
aooounts, that no money orders were 
sent after tbe 26tb of October, that no 
money orders were despatobed on tbe Ist 
of Deoember 1918, and that tbe signature 
on Exhibit B. tbe money order whioh is 
tbe eubjeot of tbe first sharge, purporting 
to be that of the issuing postmaster, was 
not tbe postmaeter^s signature. All tbe 
above is proved by tbe evidence of Uma* 
nand, who was in charge of tbe Rajapur 
post offioe in Deoember 1918. Kbairat 
Husain, who bad been in charge of the 
Manikpur post offioe for two years before 
be made bis statement, namely, tbe I5th 
of September 191^, proves that he saw 
tbe aooased on tbe 12tb of Deoember at 
Manibpur post offioe, that the aoonsed told 
him that be was expeoting a money order 
and asked tbe postmaster to keep it until 
hie return, that be gave his name as 
Jagesbar Prasad living at Rajapur in the 
Cawnpnr District, that the aoonsed told 
him that (be money order would be for 
Rs. 375, that tbe aooased ou tbe 16tb 
of Deoember asked if tbe order bad oome 
and aeked for the money, that tbe asoueed 


was told to some tbe next day as the 
offioe had not enough money, that the 
witness identified Exhibit B as being the 
money order in question, that on the 17th 
the aoonsed returned at about 7 or 8 in 
the morning, wanted the money and was 
told to come in tbe evening and to bring 
two persons to identify him, and that the 
witness noted that the date of issue was 
November the (st, which was a Sunday, 
a day on whioh the money orders are 
not issned. This and other matters oaused 
him to suspect the order. He ascertained 
by wire from Rajapur post offioe that no 
money order of this kind bad been 
issued and on the pretenoe of giving the 
money whioh was deposited at tbe Tbana, 
be took tbe aooueed to the Tbana, told 
tbe Police and banded tbe aoonsed over 
to them. Upon tbe aooased being asked 
under eeotion 364 to explain oertain matters 
whioh had been disolosed by the evidenoe 
against him, he replied that he did not 
attempt to get payment of this money 
order at Manikpur, and that he never 
went inside tbe post offioe at Rajapur, 
knows nothing about the money order, has 
nothing to say about it and oanoot say 
why all the witnesses gave evidenoe against 
him. These were perfeocly legitimate ques¬ 
tions to put under seotion 342 of the 
Code of Criminal Prooedure and tbe answers 
given by tbe aooased aooordiug to that 
seotion oin be taken into aonsideratton in 
the trial. None of ibis evidenoe bae been 
rebutted by any evidenoe for the defeuoe 
and it is amply suffioieut to establish an 
offenoe under seotion 471, Indian Penal 
Code. It is oonteuded by the learned 
Counsel who appears for tbe appellant here 
that it oauDOc; be considered whether an 
offeuee under seotion 471 was oommitted 
by the aooased. The answer to this is 
oontaiued in seotion 237 of the Coie of 
Criminal Prooedure. Tbe aooased was 
oharged with an offenoe under seotion 
467, Indian Penal Code. It appears in 
evidenoe that be oommitted an offenoe 

under eeotion 471 for whioh he might 
have been charged under seotion 236 
and that altbougb he was not 

oharged with it he may be oonvioted 
of that offenoe, namely, tbe offenoe under 
seotion 471. £ cannot understand why the 

Court of Session did not at onoa frame a 
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dbarfifs noder sootioo 471 npon roading ovor 

the reoord and try the aoonsed on that 

Beotion. It was a simple, straightforv^ard 

088 S ^but has been oomplioated apparently 

by disoassioDs whioh took place betvreen 

the Oonrt and the Government Pleader, i 

might pnrsne the evidenoe farther but I 

M 0 no need for it. It was a very serioas 

offence committed by a yonng man who 

had obtained entrance into a post office and 

had abased the concession granted to him 

by deliberately making use of a valaable 

seoarity which he had reason to believe 

was forged. I have, however, to eonsider 

that he has been in onstody for over a 

ywr and has already had to stand one 

trial for this very same offence. For 

these reasons and these only I rednoe the 

eentenae to a sentence of three years’ 

iigorone imprisoment with effect from this 
date* 

Sentence reduced. 


■.CALCUTTA HIGH COURT. 
Orimikal Pbtition No. 54 op 1920. 

Febraary 19, 1920. 
Prwent:-.i-Sir Lancelot Sanderson, Kt., 
Chief Jnstioe, and Mr. Jastioe 
Walmsley. 

JASIR KHAN— Accosbd—Pititionbb 


vereue 

LMPBROR on THf complaint op 
HRISHIKESH GHORNI- Opposite 

Pa&tt 

criminaZ—Pieadfr appearittg for accuecd 

Takalataama—Procgdurer 


accused person is represented by a 

JuMn? latter has no vakalaf^ 

of fiii .. * proper^ course is to adjourn the hearing 

affoFfI until one is forthcoming, and thus 

ed Ai opportunity of being represent- 

LP-®l,ool.2jp.6i,col. 1 .] * 

Rale againet the order of the Additional 

Tin* Howrah. 

^AOTS appear from the judgment. 

?i*^-^**«* Bose (with him 

for the Peti- 

Tba * 

several others was 

UlaliA * Sab-Divijional Magistrate of 

vftrin^i' eenfcenced them to andergo 

W tone terms of imprisonment. The petition¬ 


ers filed their appeal befoie the Sessions 
Jadge of Howrah and the same was fixed for 
hearing on the 6th January 1920. A Vakil 
appeared on behalf of the other appellants 
before the learned Judge on the day of 
hearing without a Vakalatnama and the 
learned Judge refused to bear him on that 
ground only. The Vakalatnama was signed 
on the evening previous to the day of 
bearing, and the man who had the Vakalat* 
nama with him came to the Court with the 
Vakalatnama at 12 o’clock immediately 
after the Public Prosecutor had finished 
his address and just when the learned 
Judge was remarking that he was not 
going to interfere in thie matter. The 
Vakil for the petitioners wanted to make 
his submissions on behalf of the petitioners, 
but the learned Judge refused his prayer 
saying that be bad heard the Public 
Prosecutor and was not prepared to upset 
the finding of the lower Court, and finally 
dismissed the appeal by his order dated 
8th January 1920, which ran as follows: 

*"Od the date fixed for hearing a Vakil on 
behalf of some of the accused appeared 
but without any Vakalatnama. Under the 
oiroumstanoes 1 found myself unable to allow 
him to address the Court and after perusing 
the reoord and the grounds of appeal, 1 
asked the Public Breseoutor to deal with 
each of the grounds urged in the petition 
of appeal.” 

My first submission is that reading 
section 423 with section 4, clause (f),of the 
Criminal Procedure Code the learned Sessions 
Jadge ought to have heard the Vakil ap¬ 
pearing for the appellant. 

Under section 4, clause (r), Criminal 
Procedure Code, a Vakalatnama is not neces¬ 
sary for appearing on behalf of the peti¬ 
tioner. 

No one appeared for the Crown to oppose 
the Rule. 

JUDGMENT.—In this oise wemakethe 
Rule absolute and direct that the appeal 
of Jasir Khan be re-beard. We are far from 
saying that the learned Additional Sessions 
Judge was wrong in refusing to hear the 
learned Pleader inasmuch as ha had not 
got any Vakalatnama. 

But having regard to the fact that tiie 
learned Pleader appeared on behalf of the 
appellant, we think that the learned Addi¬ 
tional Sessions Judge might perhaps have 
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ftdjourDed the o&bq notil the .VakaUt- 
nama was fortboomiog. The result of what 
took plaoe was that the learned Additional 
SeBsions Judge heard the Publio Proseoutor 
upon the evidenoe and the appellant bad 
not the advantage of being represented by 
the learned Pleader to whom be had in 
faet given instrnotions. 

Consequently, we think that this Rule 
must be made absolute and the appeal of 
Jasir Khan must be re heard. 

Hule made absolute. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Miscbllmaneous Petiiion No. 26 op 

1919. 

July 3. 1919. 

Present: —Sir Henry Drake-Brookman, 

Kt., J. C. 

GANPAT ASD ABOTBER—ApPLlClhTS 

versus 

BANI— NonApplic4nt. 

Evidence Act (I of 1872^, s. 26 —Conjession to 
Police, admiesibility of, to prove ownership oj property-^ 
Criminal Procedure Code (Act T of 1898^, «. 617— 
Projicrty produced before Court—Power of Court to 
dhpose of property. 

A coufession made to the Police by an accused 
person is admissible to prove the owuorsbip of pro* 
porty in respect of which he is accused, [p. 63, col. 

Under section 517 of the Criminal Procedure Code 
it is not necessary that the property to be disposed 
of should have been used for the commission of an 
offence or that some offence should appear to have 
been committed regarding it* the Court has power to 
make an order for Ibo disposal of any property 
“produced before it or in its custody." [p. 63, col. 2.j 

Applieation under seetion 520, Criminal 
Prooedure Code, against the order in mieoeL 
laneons proceedings, dated the i7th April 
1919, arising from Sessions Trial No. 5 of 
1908, passed by the Sessions Judge, Nagpor, 
under section 517, Criminal Procedure Code. 

Mr. A. 0. Roy, for the Applicant. 

The Hon’ble Mr. G. P, Dick, for the Crown. 

Mr. fi. B. Oadgil, for the Non-Applioant. 

JUDGMENT.—This application is a 
eeqoal to Miscellaneous Petition No. 58 of 
1918 and arises out of the asee in which 


the applicants. Ganpat, and Gulab, were 
acquitted of murder in Criminal Appeal No. 
73 of 1918 on the 15th July 1918 by one of 
ns and Batter, A. J. 0. Part of the evidenoe 
against the applicants consisted in the 6nd- 
ing of Rs. 4,901 divided between two earthen 
vessels and a brass pot in a garden adjoiu- 
iog the bouse wbiob the applicants ocoupy. 
This money the prosecution alleged to have 
belonged to the murdered man Bibia Mahar 
of Saoner. The applicants live in Gnjikhedi, 
about a mile from Saoner, and the prosecu¬ 
tion endeavoured to establish that on Thurs¬ 
day the 13th December 1917, the day before 
Bibia died, a large sum of money was 
brought to their bouse by the applicants 
and one Mahadeo who would have been 
tried with them bad be not absconded. In 
the judgment disposing of the appeal it was 
held that, though the oirenmstanoes justiSed 
a strong suspicion that the money found 
buried was part of Bibia’s money, yet the 
identity was not proved beyond reasonable 
doubt. 

At the trial the Sessions Judge passed no 
order for the disposal of the sum of Bs. 4.901 
and the judgment of this Court also left the 
point undealt with. By the time Misoella- 
neoDs Petition No. 58 of 1918 was preferred, 
certain creditors of Bibia who had obtained 
decrees against him bad attached the money 
and the applicants bad objected to the 
attaobmente. This CourPa order in Misoel- 
laneons Petition No. 58 of 1918 directed 
that the result of the objections should be 
awaited and that the applicants should 
then move the Sessions Judge for an order 
under section 517. Criminal Procedure Code. 
The objections were dealt with by the 
Munsif, Saoner. and resulted jn their being 
allowed on the gronnd that Bibia was not 
shown by any oonviuoing evidence to have 
deposited any ascertainable amount with the 
objectors who should, therefore, be given 
the beneSt of their ostensible possession of 
the money. The objectors then moved the 
Sessions Judge, who has held, on the strength 
of the evidence given in the mnrder trial 
and an assumption, that Bibia did not pay 
his creditors from the sum of Bs. 5,954, 
which he received from Messrs. Balli Bro¬ 
thers on Wednesday the 12 December 1917. 
that the money in question belonged to 
Bibia, and ordered its delivery to BibiVs 
widow Musanmat Bani, 
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The applioante now sontend tbab no ad^ 
ditional evidenoe havingr been addoaed before 
ibe Sessions Jadge* the Boding of this Court 
that the money in question is not proved 
to have belonged to Bibia ahonld have been 
aoted npon. It is also nrged that by virtue 
of their possession of the land in wbieb the 
bnried rupees ware found, the applioants are 
absolutely entitled to reoeive the mooey. Saon 
Qondv. Sheonandan Lalil)^ Baloram Qogai 
V. Ohintafam (2) and Hagu Bisw^t v. 
Manmatha Ifath Mitra (3) are cited in 
support of this contention. 

On behalf of i^uiammat Bani it is urged 
that this Court did not in the murder 
appeal find that the money belonged to 
the applioants and that Ganpat was altogether 
unable at the trial to aooonnt satisfactorily 
for the fact that there were among tbe 
rupees unearthed as many as 1070 of the year 
1917. 

For ibe Crown the learned Standing 
Oonnsel contended that the order is in 
substapee just, as there is at least strong 
suspicion that the buried money was part 
of what Bibia received from Messrs. Ralli 
Brothers and that in any view there are 
strong reasons for not making the money over 
to the applioants. 

We have given the arguments of the 
Counsel our careful ooneideration and also 
perused the special diary in the murder 
case, the evidence given at the moider 
trial and also that taken by the Mnnsif, 
Saoper, in connection with tbe applioante’ ob* 
jeetions aforesaid. The oonolusion we have 
come to is that the money in question 
^ould not be delivered either to Musammat 
Bani or to the applioants until a special 
inquiry has been held by the District 
Magistrate or such Sub Divisional Magis¬ 
trate as he may depute for the pnrpose. In 
the special diary we find it recorded that 
on the brass pot of money being discovered, 
the applicant Ganpat made a confessional 
statement which on the authority of Queen> 
Smprets v. Tribhcvin Manekchand (4) we hold 
to he admissible against him for tte pur¬ 
pose of showing that tbe money belonged 
to Bibia, Tbe evidence recorded by the 

(1) U O.P. L. E. 60. 

(2) 0 0. W. N. 649; 2 Cr. L. J. 269. 

(3) 22 Ind. Cas. 760j 18 C. W. N. 959; 15 Cr. L. J. 

Jov. 

(4) 9 fl. 181, 6 Ind. (.n. b,) 8S. 


Mnnsif, Saoner, includes the statements of 
GumaniCD. H. 12) and Rewa (D. H.13), 
creditors of Bibia, who deposed that they 
accompanied Bibia and the applicants from 
Saoner to Ganpat’s house in Gujikhedi and 
were paid the amount due to them by Bibia 
from money which he bad brought in a cart. 
We considerit essential fortbe proper dieposal 
of tbe matter before ns that the evidence 
regarding Ganpat’s confession, which the 
Standing Counsel assures us will be forth, 
coming, should be taken and that Gumani 
and Rewa along with any other creditors 
of Bibia who may have received payment from 
him on the 12th or 13th December K17 
should be examined. It is also desirable 
that all creditors who deny satisfaction of 
their claims should be formally examined 
on tbe point: the Sessions Judge should 
not, in our opinion, have made any assumption 
on this important point. 

Of the oases relied upon for the applicants 
the first is not in point, it being evident from 
the authorities cited, all of which are priorto 
1S9?, that the law applied was that contained 
in section 517, Criminal Procedure Code 
of 18&2. The first part of that section ran as 
follows: — 

When an ir.qniry ora trial in any Criminal 
Court is concluded, the Court may make 
such order as it thinks fit for the disposal 
of any document or other property produced 
before it regarding which any offence appears 
to have been committed, or which has been 
used for the commission of any offence.’* 

It is no longer ceoefsary that the property 
to be disposed of should have been used for 
the oommissinn of an offence or that some 
offence should appear to fcave been committed 
regardicg it: the Court now has power to 
make ^an order for the disposal of any pro- 
perty produced before it or in its custody.” 
In BaloTamO-^g-n v. Chintaram (2) it seems to 
have been clear that the accused who were 
discharged had been guilty of no dishonesty 
in keeping the elephant in dispute and in 
any view as to the ownership of the animal 
bad a claim to oompeneation for their expeosea 
in capturing and maintaining it. In the thiid 
case the accused had been acquitted l 
housebreaking by the High Court in js- . i, 
and it was laid down generally t) -"-r 
an acquittal of theft or burglar; the r .. 
said to have been stolen ehoold h.; *.■ . 
to tbe aocneed, the complainuut . ■ d 
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to go to tbe Civil Court, Gle a suit aod 
seonre an injanotioD. In that oaee there 
does not appear to have been any indioation 
that tbe acquitted person bad made a oonfes' 
eioD of gnilt. and we are unable to think 
that if snob a eonfession oould be proved 
tbe general rule laid down would be pro> 
perly applicable, Tbe report, moreover, does 
not ebow wby tbe acquittal was ordered 
or on wbat ground the aooused claimed to 
retain tbe property, and we gather from tbe 
meagre statement of facts furnished that 
there was room for doubt as to tbe owner* 
ship. However that may be, we are satisfied 
that there is good ground in tbe evidence 
already recorded, and in that which is likely 
to be forthaominfir if a further inquiry is held, 
for declining to deliver the money in dispute 
to tbe applicants. We are also satisfied 
that tbe evidence already on record does not 
justify delivery of the money to Musammat 
Bani. 

We set aside the Sessions Jadge*s order 
that tbe money be delivered to Musammat 
Bani and in lien of deciding ourselves 
B6 to tbe final disposal of (he property 
direct under section 51?, Criminal Procedure 
Code, that the money be delivered to tbe 
District Magistrate, who will deal with it 
as if it bad been seized by tbe Police and 
tbe seizure bad been reported to him under 
section 523 of tbe Cede. It will be open 
to tbe District Magistrate if be think fit, to 
depnte a Sob Divisional Magistrate to take 
the necessary action, 

Order set aside. 


ALLAHABAD HIGH COURT. 

Criminal Revision No. 98 of 1920. 

April 14.19i0. 

/'re«cni: —Mr. Jnetioe Tudball. 

MEWA LAL—Afplicam 

versus 

EMPEROR— Opposite Party, 

Criminal Procedure Code (Act V of JS98^, «s. 202, 
203, 4,16—Penal Code (Act XL7o/ 180o), «. 211— 
Complaint against Police Oj^ccr —Investigation bij 
another Police 0£icer, propriety of—Complaint dis. 
miased without complainant's evidence—ComplainatUi 
i-. Jei for prosecution ofttchether justified. 


Where a complaint is ma,de against an Officer of 
Police, it is improper to direct another Police Officer 
to conduct the investigation, the investigation should 
he conducted by the Magistrate receiving the com* 
plaint or by some other Magistrate. 

When a complaint is dismissed upon the report of 
the Investigating Officer without taking tbe com* 
plaioant’s evidence, it is improper to direct the 
prosecution of the complainant under section 211, 
Penal Code. 

Criminal, revision from an order of tbo 
Sessions Judge, Benares, dated tbe 3rd of 
January 1920, 

. Mr, Pearey Lai, for the Applicant, 

The Assistaut Government Advocate, for 
the Crown. 

JUDGMENT.—Tbe facts of this case are 
simple. A Police Officer eearobed tbe bon^e 
ot Mewa Lai. Tbe latter made a oomplaiut 
that this Police Officer bad searched bis 
bonse without reaeon aod that in the course of 
the search be used threatening and abusive 
lauguage towards him and bis wife. The 
Magistrate sent tbe complaint for enquiry 
to another Police Officer, who reported it to 
be groundless. The Magistrate dismissed 
tbe complaint on tbe 22Dd of November 
and on the same date called upon Mewa 
Lai to show cause wby be should not be 
prosecuted under section 211 of the Code. 
Mewa Lai did show cause, and one ground 
that be pot forward was that it was impro* 
per to direct bis prosecution withont tbe 
Court bearing his evidence. In spite of 
this the Court directed his prosecution under 
section 211 of tbe Code. I am far from saying 
that in every ease the Magistrate is bound 
to take the evidence and cannot act upon 
tbe report of the Investigating Officer, but 
in the present case tbe aooused person was 
a Police Officer. Tbe investigation had been 
made by another Police Officer and tbe of* 
fence was not a cognizable one, and I do 
not think the Magistrate has acted wieely 
in directing an investigation by a Police 
Officer in such a case. The enquiry ought, 
in my opinion, to have been made either 
by tbe Magistrate himself or by some other 
Magistrate on bis behalf. In the oiroum* 
stances I do not think that tbe order direct* 
ing tbe prosecution of Mewa Lai should be 
allowed to stand and I, therefore, set it aside, 

Order set aside. 
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NAGP0B JUDICIAL COMMISSIONKa’S 

COURT. 

Fibbt Cinii Appeal No. 58 of 1916. 
April 5, 1917* 

Mr. Mittra, A. J. C., and Mr. 
Prideanz, A. J. C. 
JIWBAJ^Dsfemdamt—Appellant 

versus 

Uiuammat SHE0KUWAB6AI—PLiiNUFF 

—'Bispomdent. 

Hindu Laic—Adoptio}i^3a,inB—Possession of child, 
delivery of, when complete—&rown up man, delivery 
of, mode o/-Jain widoWf adoption iy—Consent of 
husband, whether necessary. 

In matters of adoption the Jains are governed by 
Hindu Law to the extent that giving and taking 
are anihcient to constitute a valid adoption, [p 6^, 
col. 2.] 

In the case of Jains all that is necessary under 
the law to effect an adoption is that the possession 
of the child to be given in adoption nsust be made 
over to the adoptive parent [p 6^, col. '£ ] 

In the case of a grown up man who is adopted, 
his being placed near his adoptive parent would 
be sufficient in point of law to constitute a valid 
delivery of possession The ceremony of actually 
placing him in the lap of his adoptive parent is 
not essential, [p. «5, col 2.] 

The permission of the hnsband is not necessary in 
the case of a Jain widow adopting a son. [p. 65, 
col. 2.] 

Appeal egainet tbe decree of the Distriot 
Judge, Nimar, in Civil Sait No. 15 of 1915, 
deeided on the 2bth April 1916. 

Sir B, K. Bose and Mr. Af. B. Kinkhede, for 
the Appellant. 

Meeira. H. Miitra, M, V, Joski and /. 0. 
Qhose, for the Respondent. 

JUDGMENT,—This is an appeal from the 
deoree of the Distriot Jadge, Nimar, deolar* 
ing that the defendant has rot been validly 
adopted by the plaintiff. The plaintiff in her 
plaint admits that ebe was desirous of 
adopting the defendant and ezeonted a 
registered deed of adoption on the 28th 
Jane 1909. Certain oereoionies were 
performed on that ooeasioD* bat there 
was no giving and taking. The defendant 
pleaded that the Distriot Jadga of Nimar 
bad no jarisdiotion to try the suit. This 
point was decided against him by the 
lower Coart and has not been raised 
before ns in appeal. On the merits the 
defendant pleaded that he was duly 
adopted by the plaintiff on the 28th of 
June 1909 and that be was given by his 
aataral mother in adoption to the plaintiff 
by placing him on her lap. The Pleader 

5 


for the defendant, however, made an oral 
statement to the effect that adoption is 

valid among the Jains even witbont the 

boy being placed on the lap of the 

adoptive mother. The case of the plaintiff 

was that there mast be some physical act 
of giving and taking. The District 
Judge in decreeing the plaintiff’s suit has 
laid great stress npoo that part of the 
defendant’s statement which says that be 
was placed on the lap of bis adoptive 
mother. He finds that there was no 
giving and taking in the manner pleaded 
by the defendant and hence with reference 
to the sabseqaent oondaot of the parties 
that the adoption was not completed 

The question for consideration is whether 
there was each giving and taking as the 
law contemplates. It is admitted that 
in this respect the Jains are governed by 
Hindu Law to the extent that giving and 
taking would besnlfisientto o^nstitate a valid 
adoption. It was already conceded in the 
pleadings that the per mission of the bosband 
is not necessary in the case of a Jain 
widow adopting a son. It seems also to 
have been tacitly admitted that a married 
man, such as the defendant was, can be 
validiy adopted. That all is necessary ander 
the law is that the possession of the child 
to be given in adoption must be made over 
to the adoptive mother. If tbe defendant 
has in addition to this elated in bis pleadings 
and in his evidence that he was placed on 
tbe liD of the plaintiff, he has somewhat 
overstated his case. The defendant was 
about 25 or 2o years of age at the time 
of the adoption and as pointed out by tbe 
plaintiffs witness No. 1 (Rim Snastii) who 
officiated at the adoption ceremony, tbe 
defendant was somewnat grown up and as 
ha could not be placed exactly on tbe lap 
of tbe adoptive mooher, be was placed near 
her. are clearly of opinion that tbe 

defendant’s etoiy is not to be entirely 
disbelieved merely because be has failed to 
prove that he was lified up and placed on 
tbe lap of his mother in a perfectly literal 
sense. If be was really placed near her, 
that wiuld be sufficient ID point of law, and 
a person in tbe position of the defendant 
would be apt to describe it in the terms of 
tbe vernacular word for adoption *go I men lena ' 
'to take one on tbe lap’. 

Now the lower Oourtdoes not disbelievo 
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the evidence of the plaintiff’s witness Ram 
Sbastri (P. W. No, 1), nor does it disbelieve 
the evidence of >be Pleader Ramohandra 
(D, W. No. 10), Their statements leave no 
doubt in oar mind that tbe giving and taking 
was completed and that they both nnderatood 
that the adoption ceremonies constituted 
the defendant tbe adopted son of the plaintiff. 

The deed of adoption was executed by 
tbe plaintiff on the same day and an agree¬ 
ment was executed by the defendant stipula¬ 
ting that during tbe lifetime of the plaintiff 
she was to be the owner of tbe estate. 
Tbe deed of adoption was presented for 
registration on tbe 9tb July by tbe plaintiff 
and tbe document was registered in ber house 
by the Sub-Registrar. Now if for some 
reason or other the adoption was not com¬ 
pleted, there would be no reason for having 
tbe deed cf adeptien registered. If, as 
suggested before us, the intention of tbe 
plaintiff was to complete tbe ceremonies of 
adoption at Burhanpur, no explanation is 
forthcoming as to wby she would present 
for registration the deed of adoption on the 
9tb July, 

Now I be argument on behalf of the plaint¬ 
iff respondent that there has been material 
variance between members and pleading has 
no force. Any statement made with regard 
to tbe details as to bow tbe acceptance 
was made, was a surpluesge and nnneces- 
eary for tbe purposes of the case, especially 
as tbe defendant’s Pleader bad stated that 
it was unnecessary to place tbe boy on the 
lap of the mother. The discrepancies to 
which our attention has been drawn are 
very minor matters, and cannot make ns 
disbelieve either the plaintiff s witness No. 1 
or defendant’s witness No. 10, who are both 
described as respectable and reliable witnesses 
by the lower Court. Tbe learned Advocate 
for tbe respondent aeks us to read tbe 
previous statement made by Ram Sbastri 
contained in Exhibit P-18. Reading two 
statements together we are of opinion that 
when tbe question arose as to whether 
Homa was to be performed or not, the 
Sbastri was asked to perform tbe ceremonies 
as they are performed amongst Hindns. 
These were, as a matter of fact, performed. 
It may be that the plaintiff intended to 
go through the Jain ceremonies, if they 
were in any way different, at Burhanpur 
where there are many Jains living. But 


there is no reason to suppose that the 
ceremonies considered essential amongst 
Hindus were not gone through. Tbe evi¬ 
dence on tbe point is clear to our mind 
and we see no reason to donbt that the 
ceremony of giving and taking was gone 
through, aud this view is farther streng¬ 
thened when we take into consideration 
tbe registration of tbe deed of adoption 
shcrlly after tbe date 6xed for tbe adoption. 
There is no doubt that a large number 
of people were invited to witness . the 
ceremony of adoption. There is also no 
doubt that a learned Sbastri, that is 
Ram Sbastri (plaintiff's witness No. 1), 
was requested to officiate as a priest on 
the occasion. There is also no doubt that 

tbe documents were executed after oonsulla- 

* 

tion with Pleaders. Under these oireum- 
stacoes we are unable to accept tbe view 
that giving and taking did not take place 
on the 28tb June 1909. 

If we had entertained any doubt with 
regard to the completion of the ceremony, 
we would have certainly attached great 
weight to the fact that the defendant bas 
described himself as the eon of Pnnam,- 
oband and not as tbe son of bis adoptive 
father. But tbe evidence on tbe point of 
adoption appears to ns to be very clear 
and does not admit of any doubt what¬ 
ever. 

It must be admitted that tbe defendant 
himself in the witness-box bas been 
unable to give an adequate explanation of 
how be came to be described and how be 
described himself as tbe son of Punamoband, 
notwithstanding this adoption. One ex¬ 
planation Buggested before us is that as 
tbe Kbata in tbe account books stood 
originally in the name of tbe defendant 
as tbe son of Punamoband, the same Kbata 
was oontinned. It is also suggested before 
us that possibly as the adoption was 
somewhat peculiar in so far that tbe 
widow was to enjoy the estate during her 
lifetime, the defendant may have considered 
himself justi8ed in continuing to describe 
himself as the son of Punamoband, as he 
got no benefit from tbe estate. Whatever 
reason may be for tbe defendant calling 
himself tbe son of FuDamoband after the 
adoption, we are unable to bold that tbe 
evidence regarding tbe actual adoption 
admits of any doubt as to whether it 
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wan eompleted or not. It may be tbat 
the parties oootemplated farther oeremony 
aeeording to the Jain oastom of Barbaapar 
whioh was not performed. Althoagh the 
defendant oontioaed for about 10 months 
to live with the plaintiff, they were appa* 
renbly not on the best of terms and that 
may be a reason why the plaintiff never 
earried ont her original intention of per* 
forming in the presence of the Jain oom> 
mnniby a further oeremony aooording to 
Jain rites. This may have to a oertain 
extent misled the defendant in believing 
that his adoption was not oompleted 
aooording to the Jain oastom. Bat if we 
are right in oar opinion that mere giving 
and taking would be snffioient to constitute 
the defendant the adopted son, any mistake 
of law under whioh he may have been 
labouring by reason of this oeremony not 
haying been gone through oannot affeot bis 
legal rights. 

There is some relianoe placed by the 
lower Court upon Exhibit P*iO, ander whioh 
the defendant as well as the plaintiff's 
m«nm Obatrnsa desire tbat the Ukha padhi, 
that is the deeds, should be kept seoret at 
Bnrfaanpar. The motive for this seoreoy 
seems somewhat obsoare so far as the 
present record is oonoerned. It is suggested 
that there was some person at Burbanpar 
who might be raising objeotion as a 

to the adoption. Bat we oonfess 
that the explanation on this point is far 
from satiafaotory. Bat the law, however, 
does not jnstify ns in drawing an inlerenoe 
that no adoption and no giving and taking 
had taken place. 

learned Distrlot Judge has argued 
at the defendant has not sho wn whether 
® y*® ^^^^rving mourning for the members 
of h\B natural family. Although the plaintiff 
10 her deposition says Jiwraj and his 
ro hers had observed mourning for the 
ea of their^ mother^ there is notbiog 

K* really not observed 

y the defendant for a period shorter than 
e usual period by reason of the adoption, 
filoreover, no question was put to the 
en ant on the subject in cross examina- 

who was examined on 
nka 1° Bombay, stated that he 

erved $utak (mourning) for three days 

Saf! of the death of the 

odant 6 wife, He proceeds to add tbat 


if the defendant bad remained in his 
family, be would have observed mourning 
for ten days. There is no evidence con¬ 
tradicting this evidence regarding the 
practice amongst the Jains after an 
adoption, nor is there any evidence to 
contradict the fact deposed to. On the 
whole we have come to the conclusion 
that the defendant's adoption was duly 
celebrated and oompleted by the giving and 
taking. 

The result is tbat the decree of the 
lower Court is set aside and the plaintiff's snit 
is dismissed with costs. We fix Bs. 350 as 
Pleader’s fee, 

Appeal allowed. 


MADRiS HIGH COURT. 

S. R. No. 18i2S OP 1919. 

February 10, 1920. 

Pre9enf:~Sir John Wallis, Ct., Chief Jnetioei 
and Mr. Jnstioe Krishnan. 

DONOPUDI SUBRAMANYAN— 

Appellant 

verstu 

NUNE NARASIMHAM and OTHERa — 

—Respondents. 

Limitation Acl f'/Xofl908), s. 12 —Time reyuwifc 
for obtaining copy—Judgment pronounced on first day 
of vacation—Copy applied for several days after 
rC'Opening of Court—Period of vacation, whether can be 
excluded from time for appealing. 

Where a judgmeat is pronounced on the hrsi day 
of the Court's vacation, and au application for a 
copy is not made till several days after the re¬ 
opening of tiio Court, the applicant is not entitled 
to deduct the period of the vacation, as time 
requisite for obtaining a copy under section 12 of 
the Limitation Act, from the period proscribed for 
presenting an appeal, [p. 6^, col. 2 ] 

Second appeal sought to be preferred 
against the decree of the District Court, 
Kistna, in Appeal Suit No. 33 of 191?, 
preferred against the decree of the Court 
of the Subordinate Judge, Bazwada, in 
Original Suit No. 23 of 1916. 

Mr. B. Somayyj, for the Appellant. 

Mr, P. Fenkafarowii Bao, for the Respond¬ 
ent. 

JUDGMENT. 

Wallis, C. J.— The judgment of the lowec 
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DOKOrUDT SrBBiUiMTAM V. MUME NlBiSlMHAM. 

Appellate Coort in tbie case was pronoaooed 
on 2]Bt Deoember 1918, tbe let day of 
tbe Christmas Vaeation, and nnder seoticn 
12 (2) of tbe Limitation Act time began 
to run from tbe following day. Tbe faot 
that tbe judgment wae prooonnoed in tbe 
yaoation made no differenoe in this reepeot 
as tbe only provision with regard to tbe 
vacation is that nnder section 4; if the pre* 
scribed period expires on a day when tbe 
Coort is closed, tbe appeal may be preferred 
on tbe day when tbe Ccort re opens. 

Tbe appellant applied for copies of tbe 
decree and judgment on the 7tb January 
1S19, which Le duly obtained, but even 
excluding the time taken in obtaining them, 
he is admittedly out of time, unless be is 
entitled to add tbe days when tbe Coort 
was closed for tbe Christmas Vacation and 
to treat them as a part of the time re* 
qoieite for obtaining copies of tbe decree 
and judgment within tbe meaning of section 
12. It has been held by Sankaran Nair 
and Ayling, JJ., in Taniore Palace Estate v. 
Andi hamiah Ch(tty U) that he is not 
entitled to do Ibis, and we entiiely agree 
with that decision, It was no doubt held in 
Saminatha Avvar V. Ven^ oiaiubba Ayyar (2>, 
where the judgment under appeal was de* 
liveied later on tbe day before tbe Cbrif^tmas 
Vacation and an application was made for 
copies cn tbe 17tb January, the day tbe 
Court re opened, that tbe appellant was 
entitled to exclude, not only tbe time actually 
taken in obtaining tbe copies, but also tbe 
whole of Christmas Vacation during which 
tbe Court was closed, when he could not 
have applied for copies even if he had 
wished to do so. That case may be dis¬ 
tinguished on Ibe ground that there the 
copies were applied for cn tbe re opening 
day, in this ease not until some days later, 
otherwise we should have to consider whe* 
ther we ought to follow it. What we have 
to see in all these cases is wbat was the 
lime requisite for obtaining copies within 
Ibe meaning of the eectior.and by “requisite” 

1 understand reasonably requisite. It was 
cbseived by Wilson and Beverley, JJ., in 
Ouriga Eats Dey v. Eamjcy J)ey (3J that no 
hard and fast rule can be laid down to 


(1) J1 Ind. Cas 389: 

(2) 27M.21;13M.L.J*330. 

(8) 12 C. £0; 0 Ind. 


meet all oases that coour under this pro 
vision, but I'think it may be said that^ 
generally if not invariably, as held in Bechi 
V. Ashan-ullah Khan (4), the time requisite 
for obtaining copies cannot include any 
period antecedent to tbe appellant’s asking 
for copies in tbe usual way. Tbe appellant 
is under no duty to make an early appli¬ 
cation, he may apply at any time, even on 
tbe last dsy of the prescribed period if 
he so chooses; and even if the period expires 
on a day when the Court ie closed, he may 
apply for copies on the re-opening day and 
still be within time, as held in fj't/adflf-an- 
nissa v. Muhammad Mahmud (5), Tufcuram 
Oapal V. PandurangSadaram (6) and Pandhari 
nath V. Shankar (7). In the present ease 
the appellant had some eighty days between 
the re-opening of the Conrt and the expiry of 
tbe prescribed period in which he could have 
applied for copies and he did in faot apply 
for them a few deys after the re opening. 
Id these oircumetances 1 fail to see how 
tbe Christmas Vacation can be included^ in 
tbe time reasonably requisite for obtaining 
them, unlesB we are prepared to go so far 
as to say that all days on which the 
Conrt was oloied during tbe prescribed 
period before the appellant applied for the 
eopies must le included in tbe time 
requisite for obtaining copies, on tbe ground 
that tbe appellant could not have applied 
for copies on those days even if be had 
desired to do. This would defeat the in- 
tention of tbe Legislature that time should 
ruD on days when the Court is closed and 
would be a very strained interpretation 
of the words “ time requisite,” as used in 
tbe seolion which, in my opinion, mean time 
reasonably requisite on the facts of the 
ease. 

The appeal is barred and is dismissed with 
costs. 

Kbisbnak, j.—I agree and have nothing 
to edd. 

U.C.P. 

Appeal dttfTttsscd* 

(4) 12 A. 461 at p. 471 U''. B )* A. W. N. (18S0) 

149{6Ind Deo »n. a.) 1(39. , ^ 

(5) 19 A. 842} A. W. N. (1897) 76; 9 lud. Dec. 
(n. s.) 226 . 

(6) 25 B. 684} 8 Bom. L. B. 148. 

(7) 26 n. f.8B} 8 Bom. L. B. 244. 
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SIHD JITDIOIAIi COMMISSIONER’S 

COURT. 

BiTisiOH Applioitiok No. 17 or 1918. 
January 4, 1919. 

Ptestnti —Mr. Kinoaid, A. J. 0 , and 
Mr. Raymond, A. J. 0. 

SUL MAHOMED -Applicimt 

tertut 

FAIZ MAHOMED— Opponent. 

Civil Procedure Code (liet F o/1908^, «. 60 (b)— 
Sxecution of decree — Attachment — Agriculturist- - 
Cattle, iohether can he attached — Provincial Small 
Cause Courts Act (IX of 1887J, s. 26 — Revision—> 
High Court, power of interference of, ivhen to he exer> 
cised. 

The qaestion whetlier cattle belonging to an agri< 
onltorist are necessary to enable him to eam hia 
lirelthood, arising out of an attachment in execu* 
tion, ia one for the executing Court to decide. 

The powers of interference vested in the High 
Oonrt under section 26 of the Provincial Small Cause 
Courts Act should only be exercised to remedy 
iujastioe. 

Applioation from the order of the Jadge, 
Small Causes Oonrt, Karachi. 

Mr. Bewaekand Vasanmal, for the AppU* 
eaut. 

Mr. Tahilram Maniram, for the Oppo* 
nent. 

Judgment.—T he faots of thU revi¬ 
sion applioation are shortly as follows:— 
It appears that the jodgment'debtor who 
is an agriooUnrist h^d three pairs of 
ballooks. Oae is used for the field work 
snd two are used to oarry both his own 
produse and that of his Zemiodar in the 
market for sale. Ooe pair of these ballooks 
was atteshed by the judgment oreditor and 
tpe judgment-debtor applied to have the 
attashment raised. The application was 
l^eard by the learned Judge of the Small 
Cause Court, Karaobi, and he on the 14tb 
Maroh 1918 dismissed it. Against this 
order an applieetion has been made to this 
Oqnrt. 

The ground of the learned Judge was 
that two pairs of the oattle were suffiaient 
to eqabls the judgment debtor to earn bis 
livelihood as an agriouUnrist. It has 
been urged by the learned Counsel who 
represented the applioaut that it was 
nowhere said in the sestion that the liveli¬ 
hood should be minimam liv3libood. Had 
lha learped Small Cause Court Judge 
interpreted the phrase “livelihood” to mean 


adequate livelihood, be would have held 
that the three pairs of bnlloeks were neosssary 
to the appHoant and would have allowed 
the applioation. In my view, however, this 
is not a question in wbiob this Court osn 
interfere. Seotion fiO, olause (b\ of the Civil 
Prooedure Code lays down that the test 
is whether the oattle are or are not 
neoessary to enable an agriculturist to earn 
his livelihood in the opinion of the Conrt. 

In the oace of Bakhir Mohammed ^,Boorga. 
Churr* Shaha (1) it was laid down that the 
Conrt wbioh should decide that point is 
the Conrt wbiob issued the ezeoution. 
As this point has been deoided against the 
applioant by the Small Cause Oonrt Judge, 
it is not for ns to interfere with the 
decision. It was also observed in the oaee 
of Bupchand v. Minhomal (2) that the powers 
of interferenoe vested in a High Court 
under seotion 25 of the Proviooial Small 
Cause Courts Aot should be exeroised only 
to remedy iojustise. Here no iojustioe what¬ 
ever has been oommitted and this alone is a 
snffioUnt ground for dismissing the applioa¬ 
tion. 

The application is dismissed with costa. 

Applicaticn dismissed. 

(1) 10 C. 39; 13 C. L. K, 200; 6 Ind. Dec. (n. 8.) 
27. 

^2) 27 Ind. CaB. 366; 8 3. L. B. 164. 


LAHORE HIGH COURT. 
MiscGLL&Niord Civil Appeal No. 311 or 

1920. 

February 17, 1920 and Maroh 2, 1920, 
Present: —Mr. Justice Scott Smith and 
Mr Justice Wilberforoe. 

DEVI DITTA MAL and amotheh— 

COSTRlBOrORIES—APPELLANTS 

versus 

The OFFICIAL LIQUIDATOR of the 
AMRITSAR BiNK, Limited, LAHORE, 

IN L’QJIDation, and Lata CHHAJU RAM 
for the Creditors—Respondentj. 

Companies Act (VI of 1882), s«. U7, IGD -C-m. 

pany in liriuidatioii, when becomes solvent —Daid l !cj 

ru’es, iippUcabiUty of—Separate cases deci.icu. by v.-^s 
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judgment — Appeals, separate, whether necessary — 
Procedure. 

A company in liquidation becomes solvent as 
soon as it has paid oS its liabilities existing at the 
date of the winding up order, [p. 71, col. 2.] 

Ordinary bankruptcy rules are applicable to com. 
panics in liquidation and when the liabilities 
existing at the date of the winding.up order have 
been discharged, creditors, when debts carry interest, 
are entitled to subsequent interest, [p. 7l,col. 2.] 
Where two separate cases are finally decided 
and diepoaed of in one judgment, two separate 
appeals should be filed, [p. 7<', col. 2 ] 

MiBoellaceotis appeal from tbe order of Mr. 
Jnetioe Broadway, dated the 28(h Oolober 
1919, holding that the oontribatoriee are not 
entitled to be paid anything out of the sarplns 
aseets in these 'iwo Banks so long ss the 
ereditors whose debts carried interest have 
not been paid their inteteet np to the 4tb 
and 16th of April 1919 in the Amritear and 
People’s Banks respeotively, on whioh 
date the last dividends were deolared. 

Mr. Santanam, for the Appellants. 

Lala Ealwant Rat, for Lala Chhaja Ram, 
Lala Bagunath Sahai, for Lala Harkishen Lai, 
Respondents. 

JTJDGMENT.^The faotsof this case are 
simple- Briefly, in the matter of the 
liqnidation of 'the People’s and Amritsar 
Banks the Official Liquidator has been able 
to pay off the ereditors in full. Consider* 
able aeeete, however, remain, tbe amount 
in the ease of tbe People’s Bank being 
stated to be abont 16 lakhs. Tbe surpluses 
have been claimed by the creditors, whose 
debts were carrying interest on one side, 
and by the oontributoriea on tbe other, 
Mr. Justice Breadway, after referring to 
English and Indian authorities, has decided 
that the oontributories are entitled to nothing 
as long as ereditors, whose debts carried 
interest, have not been paid np in full. 
The result of this order, it is said, will 
be in tbe ease of tbe People’s Bank that the 
creditors will receive some three annas in 
tbe rupee interest, while nothing will be 
left for tbe contributories. Against this 
decision Mr. Santanam on behalf of the 
contributories preferred an appeal which be 
presented on tbe 3th November and after 
an objection regarding Court-fee, presented 
again on tbe 14th November. The judgment 
of Mf. Jnslioe Broadway was dated tbe 28tb 
Ootober. 


Mr. Moti Sagar, on behalf of the ereditoi^i 
raises two preliminary objections. In th® 
6 rst place, he objects that asMr. Justio® 
Broadway’s order dealt with two separat® 
oases, two appeals were necessary, while 
only one bad been presented. To this Mr. 
Santanam replies that be appeared in the 
trial Court and received one fee for tbe 
two oases whioh he, therefore, considered 
to have been consolidated. W^e are not 
impressed by this argument and consider 
that separate appeals should certainly have 
been presented. As, however, all the paities 
concerned in both oases ware served with 
notices in respect of the one appeal and 
as the mistake was merely one of form, 
we decided to allow Mr. Santanam to rectify 
hie error by putting in a properly stamped 
appeal to deal with the second ease.. The 
second obieotion taken by Mr Moti 
Sagar was that tbe provisions of section 
169 of the Companies Act of 1882 had 
not been complied with, inasmacb as the 
respoodents did not receive notioa of the 
appeal within the three weeks provided 
for in that section. They applied for exten- 
sion of tbe period on tbe 19th November 
to a Judge of this Bench and this was 
granted subject to just exceptions. Mr. 
Moti Sagar, bonever, urges that in view 
of tbe inexcusable delay and laches of (he 
appellant no indulgence should be granted. 
Be points out that there was in tbe beginning 
much delay in applying for copies of Mr. 
Justice Broadway’s judgment and that 
for DO reason the appellants wasted tbe 
period from the 6tb to 12th November 
in waiting for these copies after they had 
been prepared. He next points out that, 
although prooess^fees were put in on the 
21st November, proper addresses were not 
supplied till tbe 28th November with the 
result that Lala Hargopal was not served 
till tbe loth December, Chhaja Ram till 
tbe 11th Deoemberand the Official Liquidator 
till tbe 8tb Jaunary. He refers to Daulat Bam 
V. Woollen Mills Company Limited (1), Tara 
Ohand v. Official Liquidators of the People's Bank 
of India Limited (2), Bira Lai v. Himalaya 
Glass TForA# Oo. (3) and Bishen D. t v, 

(1) 96 P. B. 1908i 165 F. W. E. 1908. 

(2) 29 Ind. Cas. 266} 46 F. E. 1916] QO F. L. E. 
1916; 71 P. W. E. 1916. 

(8) 10 led. Caa. 438] 176 P. L. E. 19U| 100 F. W* 
E. 1611. 
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Liquidator of the Doaha Bank Limited (4) as 
authorities that do oonoession shonld be 
allowed to the appellants who have shown 
snob want of diligeooe. To these objestions 
Mr. Santaoam replies that the three weeks* 
period laid down in seotion 169 has keen 
omitted from the present Aot of 1913, an 
indioation that the Leg^islatare sonsidered 
this period nndaly short for the oironmstanoes 
of this oonntry, and he also or^fes that 
he was not to blame for some of the delay. 
He points oat, for instanoe, with jnstioe 
that no elaborate addresses were neoessary 
for suoh well known persons as Lala 
Hargopal and Lala Chhajn Ram, and that 
the offioe, therefore, was not justified in 
keeping baok the issae of notioes for farther 
partionlars. He also states that his clients 
did not take the leading part in the pro- 
seeding before Mr. Jastioe Broadway in 
whieh the oontribatories were represented 
by Mr. Rastomji and that his clients, 
therefore, expected Mr. Rastomji to appeal. 
He finally contends that the oiroomstaDoes 
in the anthorities relied on by Mr. Moti 
Sagar were totally different from those 
ID the present case. In Vaulat Ram v. 
Woollen Mills Company Limitei (1), for in¬ 
stance, the order of the District Judge was 
passed on the 26th February end the appeal 
was not instituted till the 17th May and 
notice of appeal wae not issued till the Slst 
July. In BUhea Dis v. Liquidator of ike Doaha 
Banh Limited (4) no exteneion of timo was even 
applied for. In Tara Ohandv. Official Liquida’ 
ton of the People's Bank of India, Limited (2) 
the order of the District Judge was passed on 
the 2!8t August 19l4 and the appeal was 
not filed till the 5th October and process- 
fees for issue of the necessary notioes were 
pot paid till the 5th January. We agree 
with Mr, Santanam that the present case 
does not show any marked want of diligence 
end we, therefore, overrule bis objection 
and bold that the appeal is properly 
instituted. 

As for the merits of the appeal, Mr. 
ustice Broadway’s decision was largely 
based upon the assumption that the Banks 
in question have now become solvent com¬ 
panies as their creditors have been paid 

f* *^ 1 . referred to many authori- 

les that in such a ease such creditors could 

43 P. L. E. 1916; 5 P. W. R* 


claim interest accruing after the date of 
the winding up order. Mr. Santanam opened 
his arguments by strongly contesting the 
view that the Banks iu question were now 
solvent companies. Solvency meant a power 
to discharge all liabilities. He contended 
that in this view neither Bank was yet 
in a position to discharge all its liabilities 
and pointed out that they have only 
arrived at their present position owing to 
the delay in liquidation and from interest 
accrued on moneys received and from 
calls on shares realised from contributories. 
We are not impressed by this argument 
and have no difficulty in agreeing with Mr. 
Justice Broadway that the Banks in ques¬ 
tion, having paid off their liabilities which 
existed at the date of the winding-up 
order, have become solvent. This is the 
criterion of solvency which has been accepted 
in all English anthorities aud Mr. Santanam 
is unable to refer to any authority to the 
contrary. 

Mr. Santanam next urged that under 
section 147 of the Indian Companies 
Act of 1882 the assets of a company 
could only be applied in discharge of its 
liabilities existing at the date of the 
said order, t e., the winding-up order. He 
laid much stress upon the words existing 
at the date of the said order, and 
pointed out that these words did not 
appear in the English Companies Acts 
and bad been omitted from the Indian 
Act VII of I 913. He further contested the 
view taken by Mr. Justice Broadway that 
any of the ordinary bankruptcy rules 
could be applied to companies in liquida¬ 
tion. He pointed out that a special pro¬ 
vision bad DOW been made in the Act of 
1913 in section 229 and that in the same 
way in English law bankruptcy rules had 
been m^de applicable to companies by the 
Judicature Act of 1875, On this point 
again we have no difficulty in agreeing 
with the decision of Mr. Justice Broadway, 
Even before the passing of the Judicature 
Act of 875 English Oourts applied certain 
rules of bankruptcy to the case of com¬ 
panies in liquidation. The leading oase 
on this point is in Humber Ironuorks an.i 
Shipbuilding Company, In re] Warrant Fitumre 
Company, Ex parte, (5), in which it was bf-id 

(5) (J&6y) 4 Ch. Ap. 643; 38 L. .l.OU. 7i3i i’. 
859; 17 W. R. 780. 
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tbat ID tbe ea^e of there beiog a enrplna 
areditors ooold olaim sabseqaeot ictereBt. 
This deoisioD in no way doe dieted witb 
preyiona EDglieh deoiBioDB and tbe Jadioatnre 
Aot of 1875 was not rendered oeoessary 
by ibis judgment. The eame rule has 
been followed in other jadgmentB. There are 
tworeofut deaiiiioDB« Duncan ^ Co., Inr6 (6) 
and Jn re, Whxiaker y. Palmtr 

IB aleo tbe nnanimocs opinion to tbe eame 
effeot of all tbe leading authorities on 
Company Law, Fee for inetanoe Volume V, 
^^Halsbury’e Lawe of England,” page 512, 
*‘ljindley on Companiee*” page l009,‘'Baotley 
on Company Law,” page 474, 9tb Edition, 
“Stirbel on Company Law,” page 122/, and 
others. Indian Courts abo have followed 
tbe eame rule and applied ineolvenoy law 
to snob eases in judgments quoted by Mr. 
Jnstiee Broadway. The judgments [ffam >aran 
Dos V. Pashethur Nath (8), Thomai Pereira^ 
In re (9) and Mohammad Mahmud Shahf 
In re (10)] are speeiaby applioable. We 
oonsider, therefore, tbat the trial Court was 
undoubtedly eorreot in applying ordinary 
ineolveney rules to this oaee. The words 
**exiB(iDg at tbe date of tbe said order” 
from whiob Mr. Santanam has attempted 
to derive advantage appear, as a matter 
of faot, to have been hardly neoeseary. 
They did not exist in tbe English Aot 
of 1862, but it was always taken for 
granted tbat the liabilities to be disoharged 
were iboee existing at tbe time when tbe 
winding* Dp order was made, see for instanee 
General Bolliriff Stock Compant, In t*\ Joint 
Stock Ditcouni Company's Claim, Exparle (l 1). 
There is no foroe in onr opinion in tbe 
argnment tbat the inolnsion of these words 
in the Indian Aot in any way detiaots from 
the value of English deoisions. 

For the above reasons we agree witb tbe 
judgment of the trial Court and diamies tbe 
appeal. 

Mr. Ragunatb Sabai on behalf of Lala 
Harkieben Lai as a creditor of tbe Bank 


oomplained tbat tbe order of tbe trial Court 
was defeotive, inasmuob as it did not fix 
tbe rate of interest to be paid to the oreditors. 
This matter, however, as weunderstand tbe 
judgment appealed against, has not yet 
been oonaidered by tbe trial Court and 
we are not, therefore, in a position to 
deal witb tbe question involved. The 
prayer for a nniform rate of interest ean 
be made to Mr. Justioe Broadway. We 
dismiss the eross objection. Appellants will 
receive no oosts for this appeal. Bvapoudent 
will rsoeive their cpBts. Bs. 300 Pleader'^e 
fee to be paid out of tbe assets, 

Addendum to our judgments in Civil 
Appeal No, 2252 of 1919 and 311 of 1920. 

It bas been brought to our rotioe by 
CounFel for tbe reBpondent creditors that 
in fixing their fees at Hs. 300 and 100 
reepestively, we overlooked tbe facts tbat 
the representatives of tbe areditors bad 
taken formal orders of the Court to engage 
Connsel and to pay their fees from tbe 
assets of the Bank. Jt bas also been 
brought to our uotice tbat the liquidation 
Court allowed Mr. Moti Sagar Ba. 7t0 
before it and similarly allowed Mr. Balwant 
Rai Bff, 150. Further there is a olerioal 
error in onr judgmentB by which Counsel 
in the Amriisar Bank case has been 
allowed Hs. 300 while Counsel in the far 
more important People’s Bank ease bas 
been allowed only Bfl. 100. These being 
tbe oireumstanoes, we tbiok it right to 
amend our order witb regard to oosts and 
allow Counsel the same fees as they 
received before Mr. Justioe Broadway. In 
making this amendment to our jodgmeuts 
we did not think it necessary to call 
npoD the opposite party, tbe ooniributories, 
as they are in no way interested. Tbjse 
costs will be paid out of the assets. 

Appeal diemiesed. 


(6) (1906) 1 Ck. D. 307i74L. J. Cb. 188; 92 L. T. 
108: 63 W. R. 269: 12 Maneon S8. 

<71 (1904) 1 Cli D. 299; 73 L. J. Ch. 166; 90 L. 

T. 277. 

(fi) 66 r. w. R 1P07. 

(9) 1 M H C E 217. 

(10) )8 P. f6i 6 lad Deo. (k b 1 641. 

(tl) (1872) 7 Ch. Ap. 646 at p. 649; 41 L. J. Ch. 
732; 27 L. T. 88; W W. &. 782. 
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ALLAHABAD HIGH COUBT. 

ViUT Appbal faOH OaoiB No« 68 of 1919. 

April 9, 1920. 

Mr. Jastioe Tudball and 
Mr. Joatioe Bafiqoe. 

BADHA KISHEN—DaFFHoiMT— 

Appcllikt 

«0riu« 

GULZABI LAL- Plaintiff— 

BlBFONDIhT. 

Cwtom-^Pfe-emption-^Village canfiicaUd by Goi’* 
trntMiU and held hr 21 yearS’^Qrant to other per. 

Wa}ib*nl>arz, entry in, not stating facts, I’ulue 
of. 

Id 1867, at the time of the Mutiny, a village 
was oonfiQcated by Government, who held it for 
twenty»one years and then gave it in grant to per* 
sons other than the original proprietors; one^ year 
after this, a ‘ivajib.ul.arz was prepared but it did 
not state the actual facts. In a suit for pre-emption 
Bn B*)try in the wiaj* 6 *ui-ar 2 was relied on to prove 
the existence of a custom of pre-emption: 

Held, that inasmuch as the MJajib-ul.arz did not 
state the actual facts, the entry was no proof of the 
existence of the custom of pre-emption, but that it 
was merely a record of the wishes of the Zemindars. 

AppBftl against the order of the Sub* 
ordinate Judge, Badann, dated the 28th 
Maroh 1919. 

Mr. Lakyhmi Narain, for the Appellant. 

The Hnn’ble Mr. it, P. Asthana, for the 
Respondent. 

JUDGMENT.—This is a defendant’s appeal 
arieing oat of a sait for pre emption. The 
Ooart of first instanoe dismissed the suit 
on the ground that the ouslooi did not 
exist, The lower Appellate Conrt set aside 
tbf^t deeision and held that the eustom was 
established and remanded the suit for de* 
eision on the other points. To prove the 
onstom the plaintiff prodused a wa'iib ul art 
for 1272 Pasii. To rebut the evidence 
eontained therein the defendant produced a 
Bopy of the halat dehi. The Conrt of first 
instanoe held that the oireumstanoes set forth 
in the bulaf debt showed olearly that no 
onstom of pre emption oonld possibly bav3 
existed in this village. The lower Appellate 
Ooart thinks that these oiroumstanoes are 
insuffioient to rebut the entry in the wajib 
ul an of 1272. Apparently the lower 
Aopellate Oourt overlooked one of the facts 
oUacly set forth in the halal dehi. Tnit 
i'i thit in the year 1250 Fasli, t-e., at 
|be Uq^e of the Mntinyi this village was 


AHlKODtlN SAHIB P. PTiBI «1. 

eopfisoeted and it was held at least for 
twenty one years by Government before it 
gave it in grant to oeriain other persons. 
It was only one year after this that the 
wajtb^uhart of 12/2 Fasli was drawn 
up. This oiroumetanoe alone is suffioient 
to show that no onstom oculd possibly have 
existed, for there was no proprietary body 
in existence at all for at least twenty-one 
years. This is another of those instances 
in which olearly the wishes of the ZAmindar 
have been set forth and not the actual facts. 
No eustom could possibly have been in 
existence in 1272 Fasli. We think that 
the Court below was in error. We set aside 
the order of the Conrt below and restore 
tbe decree of the Court of first instance. 
The appellant will have his costs in all 
Courts. 

Order set aside. 


MADRAS HIGH COURT. 

Civil Miscxllanboos PaxiTiON No, 187 of 

1920. 

January 28,1920. 

Present: —Sir John Wallis, Kt., Chief 
Justice, and Mr. Justice Krisbnan. 

T. AMINUDEBN SAHIB— Rbspondbnt 
No. 6 IN A. No. l7dOF 1919—PBTlTIONBft 

tersus 

p YARl BI AND AKOTHSP. MINORS, BY GUARDUB 

MABOMBD ABDUL AZIZ BATOHA 
SAHIB — APPBLLANTd IN A. No. 176 

OP 1919— Respondents, 

Limitation Act (IX of 1908), s. 12—rime requisite 
for ultaiiiinij copy^AppUcation for copy dtamused 
for default—Copy of decree obtained by party other 
than npfcllant—Appellant, whether entitled to deduc. 
lion of time for obtaining copy. 

Inasmuch aa tho law does not require that the 
copy of a decree accompanying a memorandum of 
appeal should have been obtained by the appellant 
himself, the provisions of section 12 of tho Limita¬ 
tion Act would apply where a copy of tho decree 
appealed against was obtained by another poiHon. fp. 
74, col. 2 ] 

Where, therefore, an appellant applied for a copy 
of a decree, but his application wa.s in 

default of paying the necessary fee^, a« d I o 
presented an appeal accompanied by a copyot the 
daerse obtained by another person; 
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Helif that, under section 12 of the Limitation 
Act, he was entitled to an exclusion of the time 
occupied in obtaining the copy in computing the 
period prescribed for the appeal. 

PetitioD praying that, in the oiroametaDoea 
stated in the affidavit died therewith, the 
High Conrt will be pleased to dismiss 
with aosts Appeal No. 176 of 1919, pre¬ 
ferred to the High Court against the 
deoree of the Court of the Temporary Sub¬ 
ordinate Judge, Vellore, in Original Suit 
No. 18 of 1917 (Original Suit No. 45 of 
1916 on the die of the Sab*Oourfc of North 
Aroot). 

FACTS appear from the judgment. 

Mr, L, A. Oovindaragkava Aigar, for the 
Petitioners, raised the objeotion that the 
Appeal No, 176 of 1919 was barred. The 
appellant’s applioation for oopy of the deoree 
appealed against was dismissed for default of 
payment of oopying oharges. He died the 
appeal with a copy of the deoree obtained 
by another party. He is not entitled to 
a dednotioo of time taken by that party 
in obtaining the oopy. See Bam'tmurthi 
Aiyar v. Subramania Aiyar (1). If that period 
is not taken into aooount, the appeal is out 
of time. 

Mr. 0. Krtshnasami Atyar, iorthd Respond¬ 
ent.—The view taken in Bamamurthi 
Aiyar v. Subramania Aiyar (1) is wrong and is 
not warranted by the provisions of Order 
XLT, rule 1, Civil Frooednre Code, wbiob 
must be read with seotion 12 of the 
Limitation Aot. There is no reetriotion 
on the oopy of the decree which shnuld 
aooompany the appeal memorandum in the 
Code. There is no express provision that 
the deoree should have been obtained on 
the appellant’s applioation. And no such 
restriotion need be imported into seotion 
12 of the Limitation Aot. The view of 
the Allahabad High Court in Bam Kishan 
Shastri v. Kaeki Bat (2) is sounder. 

ORDER.—‘Thie case raises a question as 
to the meaning of the words ’'time re¬ 
quisite for obtaining a oopy of the deoree 
appealed from” in seotion 12 (2) of the 
Limitation Aot, wbioh provides for the ex- 
olusioD of suoh time in oomputing the period 
of limitation prescribed for the appeal. 
The appellant in this cafe applied within the 

Cl) 12 M. L. J. 886. 

(2) 29 A, 2641 A. W. if. (1907) 67| 4 A. L. J. 162. 


presoribed period for a eopy of the decree 
but allowed the applioation to bo dismissed 
for non-payment of the copying oharges. 
He subsequently filed the appeal together 
with a oopy of the deoree whiob bad been 
obtained by another party, and olaimed a 
deduotion nnder the seotion of the time 
taken in obtaining snob a copy. It was 
held in Bamamurthi Aiyar v. Subramania 
Aiyar (1) that he was not entitled to the 
deduotion, but the Allahabad High Court 
in Bam Kishan Shatiri v, Kashi Bai (2) 
dissented from this ruling for whiob no 
reasons are given, and we are unable to 
follow it. As has often been pointed out, 
tbie and other sections of the Limitation Aot 
must be read together with the correspond¬ 
ing provisions of the Civil Procedure Code, 
If we BO read them, it is clear that the 
copy of the deoree appealed from wbioh 
is mentioned in the sestion is the oopy 
of the deoree appealed from whiob has to 
aooompany the memorandum of appeal 
under Order ALT, rule 1 (formerly seotion 
541), Civil Frooednre Code. The Code 
does not require that the oopy of the 
deoree aooompanying the memorandum 
should have been cbtained on the applioa¬ 
tion of the appellant himself, and there 
are no grounds for importing this restrio¬ 
tion into eeotion 12 of the Limitation Aot. 
The appellant was in order when be 
presented a oopy obtained by another party 
with bis memorandum and was entitled 
urder the seotion to the deduotion olaimed. 
We must, tberefoie, overrule the objeotion 
that the appeal is out of time. 

Petition dismissed, 

ii, c. p. 


LAHORE HIGH COURT, 

First Civil Appeal No. 189 op 1917, 
April 16. 1920. 

Pment: —Mr. Jostioe Shadi Lai and 
Mr. Joetioe Broadway. 

RAM DAS— Plaiktipf—Appbllakt 

versus 

ABBAS AND ANOTBiR — Defbndamts— 

Resfomobnts. 

Contract Aci (IX of lb72Jy a. 16 —Undue influence 
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—Burden of jwoof —Uneonscioixahle barjam— 
Oomftwnd interest, agreement to pay, effect of. 

An agreement to pay interest at a stipulated rate 
does not become unconscionable merely because there 
is a stipulation to pay compound interest at the same 
rate in the event of there being a default in the 
payment of the simple interest agreed upon. [p. 76, 
ool. l.j 

There is nothing inherently wrong or oppressive 
in a lender's scouring for himself compound interest 
after the borrower has for a coLsiderable time neg* 
lected to pay the debt or the interest accruing due 
upon it which he has contracted to pay. It is the 
stato of affairs at the time when the bargain was 
struck that has to be considered, and not the 
ultimate claim made. [p. 76, ool. 1.] 

First appeal from the deoree of the Senior 
Snbordinate Judge, Attoak at Campbellpur, 
dated the 19(h Ootober 1916. 

Mr. B. B. Puri, for the Appellant. 

Mr. Feroze-ud-Bin Ahmad, lov the Reepond* 
ents. 

JUDGMENT.—The Euit giving rise to 
this appeal was inetitated by Ram Das, son 
of Sona Shah, under the following oiroam* 
8tanoes;->Oo the 12tb June 1899 Abbas and 
Ghnlam HuEain, two Awans of Manza Sagbar 
in the Tallagang Tahsil, exeouted a mortgage 
deed in favoor of Ram Das nnder wbiob they 
mortgaged a fourth share in oertain lands 
belonging to them in lien of Rs. cOO. The 
mortgagors retained possession and oould 
redeem at any time within 12 years. The 
ioterest payable was 6xed at Rs. 1<1 per oent. 
per meneem to be paid yearly and in default 
of the due payment of this interest oom« 
pound interest was payable thereon at the 
same rate. 

A few months later, on the 24th February 
19C0, the same mortgagors exeouted aseoond 
mortgage deed cf the same property in lieu 
of Rs. 2C0, The ooLditiocs as to interest were 
the same, the rate, however, being Rs. 21 
per oent. per mensem instead of Rs, 1*1. 
The mortgagors having failed to redeem the 
property within the preeoribed period of 12 
years. Ram Das sued for possession and was 
granted a deoiee whiob, however, has not 
been exeouted. 

On the 16th August 1915 the said mort* 
gagors filed an applioation under seotiou 4 
of Aot XI of 1913 in the Court of the As* 
sistant Colleotor, Pindigbeb, olaiming to be 
entitled to redeem the property on payment 
of Rs. 500, the principal snm due on the two 
mortgage-deeds. The Assistant Colleotor 
earns to the eonQlasion that the mortgagors 


should not be made to pay the interest stipu¬ 
lated for in the said deads, but directed that 
they were entitled to redeem both mortgagees 
on payment of Rs. 500 pins Rs. 665-5, or a 
total of Rs. 1,165-5, to be paid within a 
month. Ram Das, therefore, brought this suit 
for a deolaration that the mortgagors, Abbas 
and Ghnlam Husain, were not entitled to re¬ 
deem the land in question withont payment of 
the interest and oompound interest due under 
the said mortgages. He claimed a sum of 
Rs. 8,559 7 3 in addition to the Ra. 1,165-5 

mentioned above, 

The mortgagors defendants pleaded (I) 
that the interest was not a charge on the 
property and (2) that the stipulation to pay 
somponnd interest was penal and had been 
made through undue influence. The learned 
Subordinate Judge held that the interest 
was a charge on the property and that the 
stipulation as to oompound interest was not 
penal but that **the rate was induced by 
undue influence,*’ and accordingly granted the 
plaintiff a decree declaring him "entitled to 
the principal som due on the two deeds of 
bypotbeoation dated the 12tb June 1899 and 
the 24tb February 1900, and simple interest 
at Rs. 1-1 per oent per mensem from the date 
of the execution of the deeds until redemp¬ 
tion or until the date when plaintiff takes 
over possession under the decree in his favour, 
whichever date is earlier”. Against this 
deoree Ram Das has preferred this appeal 
through Mr. B.R. Puri, andltbe only point for 
determination is whether the agreed rate of 
interest (Rs. 1-1 per oent.) was induced by 
undue influence. It should be noted that 
the plaintiff is olaiming interest at the rate of 
Rs. 1 1 per oent. per mensem in respeot of both 
the mortgages, though in the eeoond mortgage 
the rate agreed on was Rs. 2 1 per oent. per 
mensem. Now, the mortgagors have not gone 
into the witness box and there is no statement 
as to the nature of the influenoe that was 
brought to bear and induced them to agree 
to pay interest at the rate fixed, and also to 
pay compound interest in default. 
The learned Subordinate Judge has based 
his decision on the fact that the plaintiff 
had other dealings with the mortgagers 
and that the consideration for the two mort¬ 
gages was in part previons indebtedness. 
He conceded that the initial onus lay on 
the mortgagors to prove undue infloenrij, 
but he held that having regard to illu^tra- 
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iton (c) to eeotion 16 of the Indian Contrast 
Aob the onus bad shifted to the plaintiff- 
appellant (1) beaaose of the previous dealioe 
and (2) beoauae of the uDOOneoiooable nature 
of the bargain. The evidenee on the reoord 
consists of the statements of the plaintiff 
himself and Kirpa Ram, a petition-writer, 
who drew np the two mortgages. They 
agree in stating that no undne influenoe 
was naed. As has been stated above, neither 
of the mortgagors has slated wbat the nature 
of that “iLflaenod’* was either in their pleas 
or in tbe witness box. The faot that the 
mortgagee had other dealings with the 
mortgagors is one that undoubtedly had a 
bearing on tbe aoestion, as is olear from 
illustration (c> to section 16 of tbe Indian 
Contract Act, but in order to bring this 
ease within the purview of that illustration 
it roust also be found that the bargain 
“ appear to be unconsoioneble.*’ This matt€r 
was considered by their Lordships of the 
Privy CouncU in a cess reported as Balia Mul 
V. Ahad Shah (l), where it was held that 
there was nothing inherently wrong or 
oppressive in a let-der’s securing for himself 
oompound interest after the borrower bad 
for a considerable time neglected to pay 
the debt he owed or the interest aocrniog 
due upon it which he had contracted to 
pay. It 18 the state of affairs at the time 
when the bargain was struck that has to be 
considered, and not the ultimate claim made. 
In the present case, the rale of interest 
io the Bret mortgage, it«, Rs. 12-12 0 per 
cent, per annum, was not extortionate. Ibe 
interest agreed upon in the second mortgage 
was, of course, double but even then it was 
about six per cent, less than the intereat 
claimed in Balia Mai v. Ahad Shah (1) 

and as pointed out above, tbe plambiff in bis 
plaint is only claiming tho lesser rate under 

both the mortgages. We are uoable to 
Bee that an agreement to psy interest at 
the rate of Rg. 12-12 0 per cent, per annum 
is unconscionable nor can sooh an agree- 
meet became so merely because there is a 
stipulation to pay compound interest at tbe 
same rate in the event of there being a 
default in the payment of the simple interest 
agreed upon. This being the case, we are 


m 48lDd. CiiS. li 124 P. H. 1918: 35 M. L. J. 614; 
,A A L J 23 C. W. N. 233; 26 M. h. T. 66; 180 
i W. E. 1918; 29 C. L. J. 166; I U. P. L. B. (P. C.) 
31 h. E. 668 tP. C). 
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of opinion that the plaintiff was entitled 
to the declaration prated fc’v by him ahJ 
that tbe defendants-reBpondpnta are liable 
to pay the whole of the interest doe M ft 
condition precedent to tbe redemption of the 
land mortgaged. 

We accordingly accept this appeal an4 
give tbe plaintiff a decree declaring that 
the two mortgages are redeemable only on 
payment of Rg. 1,165-6-0 plus Qs. 8.569 7-§ 
in all Tbe appellant will be entitl^ tp 
bis oosls throughout. 


Appeal accepted* 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Miscbllam&ods Appeal No. 35 of 1918. 

December 23, 1918, 

Frtssnt'. —Mr. Fawcett, J. 0., and 
Mr. Einoaid, A, J. C. 

Ba i ABDULLAH HAROON— Appbilimt 

VSTSUS 

Messrs. E. D, SASSOON amd Co.— 

Rbsposdbmts. 

4>-bitraf»on Act (IK of 1899^, s. 19--Agreement io 
refer diepute to arbUrathn—Suit, inetifution of—Stay 
of suit—Duty of Court —Onus— Questions of laio and 
fact, competency of arbitrators to decide — “Merchant," 
meaning of-~BroJcer, whether merchant. 

Whore there is an agreement to refer mattors 
in dispute to arbitration, and one of tbe parties 
institutes a suit relating to those matters, it is 
the pri7na/acie duty of tho Court, on receiving an 
application under section 19 of tho Arbitration Act, 
to stay the suit, the onns being on the plaintiff to 
show why he should not be bound by his agreement 
to refer to arbitration, [p. 77, col. 1; p. 79, col. 2; 
p 80, col. 1] 

Arbitrators arc competent to decide questions of 
law and fact; tho fact that a difficult question of 
law is involved is not ordinarily a good ground for 
refusing to stay a suit. [p. 77, col. 2.] 

Tho term “merchant” according to Karaobi 
mercantile usage is synonymous with a member qf 
tho mercantile community of Karachi and covers 
the case of brokers as well as those dealing in the 
actual sale and purchase of goods, [p, 7P, col, 1.] 

Appeal from the order of Mx*- 
Additional Judioial Cemmissionsr, Sind. 

Mr. Rvpchand Bilaram,\foT tbe AppelUpt. 

Mr. Dipchand Ohandumal, for tbe Respood* 
euts. 

JUDGMENT. 

Fawcett, J. 0.—This is an appeal fropa ftn 
order under seolion 19 of tbe Indian Arbit- 
ration Aot, slaying a suit whioh bad bepp 
brought by tbe appellant Haji Abdpllab 
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HarooD against the respondents Messrs. B. 
P, Sassoon and Oo. On the 22nd of Jane 
1917 the parties entered into a oontraot 
by whieh the appellant agreed to purohase 
from the respondents some 1300 tons of 
Java sugar of various shipments between 
the months of July and December 1917. 
The sugar (exeept a small quantity) had 
not as a matter of fact arrived at Karachi 
in January 1918, and a dispute then arose 
between the parties as to whether the re¬ 
spondents had committed a breach of contract 
in failing to deliver this sugar or whether 
on the other hand the appellant was bound 
to wait till the expected arrival of the sugar 
in February or later. The oommnnioations 
between the parties about this dispute did 
not result in any settlement of it, and on 
the 31st of January 1918 the respondents 
wrote to the appellant laying that as no 
useful purpose would he served by cany- 
ing on the dieoussion any further, they 
named Mr. Bllinger of Messrs. Ellinger 
Mobatta and Oo. as arbitrator on their be¬ 
half and called upon the appellant to name 
a European merchant as arbitrator on bis 
behalf within seven days from receipt of 
their letter. This was in accordarce with 
the arbitration clause in the contract, by 
which disputes cf whatever nature arising 
out of the contract were to be referred to the 
arbitration of two European merchants in 
Karachi one to be chosen by each party, 
with a proviso that such European mer¬ 
chants should either be themeelves person¬ 
ally members of the Karachi Chamber of 
Commerce or else be representatives or 
assistants of firms which are members of 
the Karachi Chamber of Commerce. The 
appellant did not, however, nomioate an 
arbitrator and on the 7 th of February 
1918 instituted his suit against the respond¬ 
ents claiming damages for breach of contract. 

I take it as sow settled law, so far as 
this Province is concerned, that in view of 
this agreement to refer to arbitration there 
was a prima duty of the Court 

below to stay the suit and that the onus 
is on the plaintiff to show why he should 
not be bound by his agreement to refer 
to arbitration, Cf* Kodumal v. Foi^:ar^ 
Bros, (i). The objections, be baa raieed, 
bpve all been considered in the judgment 
of the Court below and rejected, and we have 

(1) 48 hiiX. Cae. iU; 12 S. L. R. 34. 


now to determine whether the view taken 
by the learned Judge is suetainable or not. 

The first objeotion that I shall consider 
is the one that the matters in suit involve 
difficult questions of law which should 
more properly be decided by Courts of 
law than by two arbitrators of the kind 
wbo are to be appointed under the arbitra¬ 
tion olanie. In considering this objection 
tbe Court must necessarily treat with great 
respect the decisiou of another Bench in 
tbe case of Kodumal v. Volkaft Bros. 
(0, which has already been referred to, 
where tbe subjeot-matter of the suit was 
of a similar nature to the subjeot-matter 
of tbe suit now under disouesioo. In that 
decision it was held that tbe arbitrators 
are competent to decide questions of law 
and fact and the fact that a difficult qnes» 
tioD of law is involved is not ordinarily a 
good ground for refusing stay. It was also 
held in that judgment that the questions 
of law arising in that case were not such 
as the arbitrators would be incompetent 
to decide. I understand that the oontraot 
in that case waa similar to tbe contract 
in this case, and it follows that tbe ruling 
is one which must press heavily on this 
Court in deciding this partionlar case. 

Mr. Rupoband for tbe appellant bas how¬ 
ever, disputed the oorreotnees of that deci¬ 
sion and 1 must, therefore, notice tbe argu¬ 
ments be has addressed to us. 1 think 
bis main point is tbe one which is stated in 
paragraph 10 of tbe memorandum of appeal. 
There it is said that tbe learned Jndge 
has eired in bolding that because under the 
Indian Arbitration Act an arbitrator can¬ 
not be compelled to state a case, tbe 
Courts in India would not stay a case 
where stay on similar grounds would be 
granted in England, and it is urged that 
in tbe absence of such a safeguard there 
is a greater obligation on Indian Courts 
to exercise their discretion in favour of 
refusing stay in India than there is in 
England. Mr. Rupoband, in my opinion, 
has considerably weakened the force of 
bis contention by going on to argue that 
tbe Court cculd interfere with an award 
on the ground that tbe arbitrator bad come 
to an erroneous decision on a point of 
law. I think be is very bold in puttii'.g 
forward snob a contention in tbe faoo of 
tbe Privy Council decision in Ohulayti Khar, v. 
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Muhammad Hassan (2), where it was laiddowD 
that arbitratora are jadgres of law as well 
as judges of faot and an error in law 
oertainly does not vitiate an award. It 
was also stated that the time had long 
gone by sinoe the English Courts showed 
any disposition to sit as Courts of Appeal 
on awards in respeot of matters of faot 
or matters of law. Inspite of this Mr. 
Rupohand attempted to support hia argu* 
ment by reference to various deoisions in 
the English Courts. I do not, however, 
propose to go into a detailed ooneideration 
of these oases, beoause the point raised is 
not one whiob we have to decide in this 
oase. I will content myaelf with referring to 
the recent decision in MadepulH Venkotastcami 
V. Madepalli Suramma (3>, where Mr. Justice 
Sesbagiri Aiyar reviewed most of these 
particular decisions and came to the con^ 
elusion that there is only one case wbteb 
supports the oontention, viz., Landauar v. 
Asser (4), and whioh stands by itself. It 
is also pointed out that the oase of 
British Westinghouse Electric 4* Manu^ 
facturing Company, Limited v. Underground 
Electric 'Railtoays Company of London, Limited 
(5), on whioh Mr. Rupohand strongly relied, 
is quite distinguishable. In my opinion 
the most that can be said is that the 
Court may interfere with an award io 
oases of tbe kind speoihed in paragraph 14 of 
Sohedulell of the Civil Procedure Code, name ■ 
ly, where an objeotion as to tbe illegality of 
the award is apparent on the faoe of it. It 
was by holding that there was such an 
objeotion that the Court interfered in tbe 
oase last cited. It is also to be remarked 
that paragraph 12 of tbe Code does not 
authorise the Court to set aside an award 
on suoh a ground but merely to remit tbe 
award for reconsideration. It would he absurd 
to say that an arbitrator any more than a 
Judge is guilty of misoonduot beoause be 
bad erroneously decided a point of law. 
But coming back to the original point 
under disoussion, I am not prepared to 

(2) 29 C. 167j 6 0. W. N. 226:29 1. A. 61} 12 M. 
L. J. 77; 4 Boiu. L. E. 161} 6 Sur. P. C. J. 164; 25 
P. R. 1902 (P. C.). 

(8) 45 Ind. Caa. 644: 41 M. 1022; 31 M. L. J. 323; 
24 M. li. T. 60} 8 L. W. 202; (1918) M. W. N. 482. 

(4) (1906) 2 K. B. 184; 74 L. J. K.|B. 659; 93 L. T. 
20} 53 W. R. 634} 10 Com, Caa. 2G5; 21 T. L. R. 429 

(.‘i) (1912) A. C.673; 81 L. J. K. B. 1132; 107L. 
T. 26; 56 S. J. 734. 


aooept tbe view that a dispute merely 
beoause it raises difficult or complicated 
questions of law is one that shonld neces¬ 
sarily be taken out of tbe bauds of 
arbitrators and preferentially deoided by 
the Court. As I have already mentioned, 
that contention has been overruled in 
Eodumal v. Jolkart Bros. (1) and I see 
no snffioient reason to differ. I think 
that having regard to tbe whole object 
of arbitratioD very muoh more weight must 
be attached to the desirability of obtaining 
a speedy and hnal decision in trade dis¬ 
putes than to that of obtaining a nice 
adjudication of any question of law that 
may be raised in the dispute. Jo mercantile 
disputes common sense and business ex¬ 
perience may enable a merobant to decide 
snob questions just as well as a lawyer; 
and arbitrators have tbe power to invoke 
the assistance nf the Court for a decision 
of a question of law, if they so desire. In 
the present oase the contract ooniains 
speoi6o provisions which at any rate prima 
fecie cover tbe main point in dispute and 
I can see no snffioient reason why tbe 
two arbitrators should not be able to decide 
correctly whether thoee provisions do or 
do not justify tbe respondents’ failure to 
deliver in terms of tbe contract. Some 
oases have been cited by Mr. Rupohand 
where different judicial opiuions have been 
given on somewhat similar disputes, but 
in tbe latest one of these, viz., Blackburn 
Bobbin Oo., Ltd, v, Allen ^ Sons Lid. (6) it 
appears that there was no force majeure 
clause snob as is contained in this oontraot. 

Tbe next objection that has been urged 
is that when the coutraot was signed, it 
was never in the contemplation of the 
parties that tbe existing state of affairs 
would arise so that all tbs European 
sugar importing Grms are interested on 
one side and all tbe Indian purchasers 
of sugar are interested on tbe other. I 
do not myself think that there is any real 
force in the objeotion. The contract was 
entered into in June 1917 after tbe war 
bad been going on for nearly three years, 
and I think it is absurd to say that the 
parties could not have oontemplatsd that 
difficulties might arise from the requisition 
of ships or other causes of a similar kind oon- 

(6) (1918) 1 K, B. 640; 118 L. T. 222; 87 L. J. K. B, 
1086, ’ • 
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neeted with the war. I also do not think that 
there is any snbstanae in the contention that 
the parties eonld not have contemplated the 
interest of sellers and porobasers of Java 
sngar being on different sides. I think I am 
correct in saying that there have been trade 
' disputes in which there have been such 
divided interests, for instance, in regard to 
the question of the liability of war risk 
insurance. We have in this connection to 
bear in mind the fact that the arbitration 
clause is expressed in the widest terms 
and requires disputes of whatever nature 
arising out of tbe contract to be referred 
to arbitration. 

The third objection which has been raised 
is that for one reason or another there 
are no sufiSoient Suropean merchants mem* 
hers of the Karachi Chamber of Commerce 
available to the appellant for selection of 
his arbitrator. This is a point which has 
been gons info fully in tbe lower Court's 
judgment, and I am satieBed that there are 
no sufficient objections in the case of tbe 
six firms which are speoifically mentioned 
as available in that judgment as well as 
in the case of the firm of Samuel Filz 
and Company. Nor do I think that there 
is any real substance in the objection of 
the appellant to the representatives of 
Messrs. Anderson and Company and Messrs. 
Cooper and Company on tbe ground that 
they ^are brokers and not merchants. The 
word merchant’ has varied in meaning very 
considerably from time to time, for instance, 
in former days it used to be restricted to 
persons trading beyond the sea, and it is a 
term the meaning of which in a contract 
depends a good deal on the particular 
usage of the place of contract. Thus Bon- 
vier’a Law Dictionary shows that it has been 
held in America to include a hotel keeper, a 
banker, a saloon keeper, a commercial traveller, 
B theatrical manager and a speculator in 
slocks. It seems to me clear that in this parti¬ 
cular contract tbe word 'merchant' is meant 
to be synonymcua with a member of the 
mercantile community of Karachi which 
would cover the ease of brokers as well 
Bs those dealing in the actual sale and 
purchase of goods. This is in accordance 
with past practice, under which the repre- 
Bentatives of those firms have been frequent 
Brbitratora and this is, I think, a case 
where such usage can be legitimately referred 


to {cf. Halsbury's Laws of Bugland, Volume 
10, Article 486 at page 264 and Article 
791 at page 450). Also .1 can see no 
sufficient reason for saying that a firm 
like Messrs. Mackinon Mackenzie and Oo., 
who are agents of a shipping line, are not 
merchants. In support of this I can cite 
Bouvier's Law Dictionary, which shows that 
in America the superintendent and treasurer 
of a steam boat corporation has been held 
to be a merchant. 

I think, therefore, there are no sufficient 
grounds for interfering with tbe discretion 
of the lower Court and would accordingly 
dismiss this appeal with costs. 

Kincaid, A. J. C.— 1 have little to add 
to the judgment of tbe learned Judicial 
Commissioner. Tbe parties in this case 
entered into an agreement that they would 
refer disputes of whatever nature arising 
out of the contract to the arbitration of 
two European merchants in Karachi, one to 
be chosen by each parly, whose decision 
shall be final and binding on the parties," 
but should tbe two arbitrators be unable 
to agree, they shall refer the case to an 
umpire whose deoiston should be final. 
There was a further provision that the 
European merchants who would be 
appointed to act as arbitrators should 
either be themselves personally members of 
the Karachi Chamber of Commerce or else 
be representatives or assistants of firms who 
were members of tbe Karachi Chamber of 
Commerce. Disputes have now arisen which 
have been given in detail in tbe judgment of 
the learned Judicial Commissioner, and tbe 
question before the Court is whether tbe suit 
should be stayed so that the parties should be 
able to submit their disputes to tbe arbitration 
of two European merchants as laid down 
in their contract of the 22Dd of June 1917. 
The lower Court held that tbe matters in dis¬ 
pute should be referred to arbitration. Against 
this decision the present appeal has been lodg¬ 
ed by Haji Abdullah Haroon to this Court. 

In my opinion it is of tbe utmost import¬ 
ance that when two parties agree to refer 
their disputes to arbitration, they should 
be held bound by their agreement, lu 
this view I am supported by the caso 
of Kodumal v. Volkart Bros. (1), where 
Pratt, J. C., observed: 'It is a prtma f:icte 
duty of tbe Court to stay a suit and thu 
onus is on the plaintiff to show \yby 
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should not be bound by bis agreement 
to refer to arbitration.’* The reason why 
■aoh oontraots are entered into by the 
parties is that members of the mercantile 
eommnnity have learnt by bitter experienoe 
to avoid the waste of time anj money 
often inonrred by litigation; and Mr. 
A. Sassoon, Manager of Messrs. Sassoon 
and Go,, Ld., in bis affidavit (page 2 of the 
typed book) says: *to the best of my 
information and belief no European firm in 
Karashi undertakes or wonld ondertake 
import business in Karaobi on the terms 
eoniained in the indent forms which they use, 
unless the indent form contained a binding 
BubmiesioD that all the disputes would be 
referred to the arbitration of two European 
merehants of Karaobi. If the indent 
did not contain a sobmiGsion of all disputes 
to arbitration my firm and I believe all other 
European firms would only do this import (in* 
eluding sugar) business on very much etrioter 
terms than those contained in the indents now 
in use, the indents wonld have to be much 
more elaborate and detailed and would bind 
the buyers much more closely.” In other 
words, lightly to set aside agreements to 
refer disputes to arbitration wonld cramp 
commerce. The learned Pleader for the 
appellant, however, has urged that in this 
caee it is impossible for his client to refer 
the dispute between him and Messrs, bassoon 
and Co. to arbitrators, as they are not 
available either because they are interested 
or refuse to arbitrate and do not come within 
the terms "Enropean merchant.” I shall 
shortly examine thie point. 

The appellant has first of all mentioned 
12 firms who are sugar men and are in¬ 
terested in sugar disputes. But the 12tb, 
Messrs. Maokinou Mackenzie and Go., 
do no business in sugar. Another, Messrs. 
Fleming Shaw and Co, have not 
imported any eugar since 1 17. There is 
DO reason why the representatives of these 
firms should not be appointed as arbitrators, 
The learned Judicial Oommissioner has shown 
that Messrs. Maokinon Mackenzie should 
be considered as merchants. I do not wish 
to recapitulate bis reasons but I agree that 
Messrs. Maokinon Mackenzie and Co. do come 
within the terms of “European merchant.’* 
I see no reason why the manager of that 
firm should not be nominated as an arbitrator. 

The next class mentioned by the appel- 


ants eoneistsof 8 firms. These, 1 admit, do not 
come within the definition of the word 
European’ Grmr, for they are Indian firms. 
I need not refer to them in my remarks. 
The next class contains 10 more members. 
Of these the Bombay Steam Navigation 
Co., Ltd, who are shipping agents, 
might certainly be included witbiu 
the category of " European merchants.’* 
The next class consists of five banks. They 
do come within the category of mer¬ 
ehants, but I understand that by the 
rules of the Banks the staff are not allowed to 
act as arbitrators. Then comes a class of two 
brokers. The other side contends that they 
do not fall within the category of merchants, 
I, however, entirely agree with the learned 
Judicial Commissioner that a broker is a 
merchant. I see no reason why the 
appellant should not nominate an arbitra¬ 
tor out of this class. The two firms eootain 
two gentlemen Mr. Nicholas and Mr. Prioa, 
who admittedly are gentlemen of great 
experience and probity. The next class 
includes 17 firms. Of these, it is said that 
No. 3 has been nominated by the respond¬ 
ents as their arbitrator and Nos. 2, 7, 8, 
10, 11, 13 to 17 have refused to be 
arbitrators. No. 5 Messrs. Ctaddum and 
Go. and No. 6 have not replied to the 
letter of appellants. No. 5 it is said to have 
ceased to exist. It is not, however, correct 
to say that Nos. 2, 7, 8, 10, 11, 13 to 17 are 
unwilling to act as arbitrators. Messrs. 
Gaddnm and Co. (who are nowcalled Messrs. 
Gill and Co.), the Bombay Co„ Messrs. 
Lyon L^rd and Co., Messrs. Steiners and Co., 
Ltd., have declared by their managers that 
they are willing. 

As regards Messrs. Samuel Fite and Go., 
the learned Pleader for the appellant says 
that 'this firm are wine merchants. Bat 
I see DO reason why the manager of such a 
firm should not bs appointed as arbitrator to 
decide a sugar dispute. 

It is thus clear that there are no less 
than 9 or 10 persons from whom the ap¬ 
pellants are able to choose an arbitrator, 
in these oiroumstanoes the appellant’s con¬ 
tention that it is impossible for bis client 
to nominate an arbitrator fAlls to the 
ground. T, therefore, agree with the learned 
Judicial Commissioner in dismissing this 
appeal with costs. 


Appeil ditmiised, 
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NAGPUR JUDICIAL OOMMISSIONER’S 

COURT. 

First Civil Appsal No. 33 op 1918. 
November 25, 1919. 

Pfewn^;—Sir Henry Drake-Broaktnani Kt 

J. 0. 

Musimmat JAMUNABAI— Appellant 

versus 

JUHARMAL —Respondent. 

Hindu Law—Adopfion~jains~Adoption of married 
man, validity of—Religious ceremony, lohetker neceS‘ 
—Giving and taking, whether essential. 


Among Jains a married man can lawfully be 
adopted, adoption amongst '^ains being a purely 
secular matter, [p. 8^, col. 1.] 

Manohar Lai v. Benarsi Das, 29 A. 406i 4 A. L. J. 
"j* (1907; 12J, Aeharfi Kunwar v. Rup 

CAa^, 80 A. IS7; fi A- L. J. 200; A. W. N. 190S) 

lo A ™ 6 Ind. Cas. 272; 

82 A. 247; 14 C. W. N. 645; 7 a. L. J. 3lPj 12 Bom. 



L. R. 402; n C. L J. 46t; '8 M. L. T. 8; 20 M. L. J 
489; (19:0; M. W’. N. 432; 37 I. A. 93 (P. 0.). 
followed. 

. No^ religious ceremonies are essential to the 
validity of an adoption among Jains, inasmuch as 
they do nob balieve in the Hindu doctrine of the 
spiritual efficacy of sons. But the secular ceremony 
of giving and taking cannot be dispensed with, 
[p. 83, cols. 1 & 2.] 

Appeal against; the deoree of the Addi- 
tional Distriot Jndge, Narsinghpur, in Civil 

Sait No. 53 of 1916, dated the 20th Deoem. 
bar l9l7. 

Df. H. 3, Qour, for the Appellant, 

Messrs. Af. Oupti and J. 0. Ohosh, for the 
Respondents. 

JUDGMENT.—The parties to this litiga¬ 
tion are Oswal Jains of the Sitambari seat 
and the ralationsbip between them is indi¬ 
cated by the following table:--- 


KASTDBCHAND 


r 


Juharmal '.defendant No. 1) 

^_I_ 

Bachhraj MohJnlal Hirchmul 
(defendant (defendant (defendant 
No. 2.) No. 3) No. 4 ) 


I 

Uazariiual 


f 

Hans raj 


Tulsiram. 


I 


Pirthiraj 


Jainna Hai (plaintiff.) 


Hauiirmal Tika'rain Motilal 

(adopted by KUubchand ) 


1 


Khubchand 


Tikarain, 


Chunilal. 


Baebhraj died shortly before the oise was 
olosed, leaving no representative ezoept 
hi8 oo-defendants. It is oommoa gronnd 
that the 6ve eons of Nastarohand were 
separate from each other, that Pirthiraj’s 
wife predeceased him and that Pirthiraj 
himself died on the lUh Aagast 1916. 

The plaint was filed on the 16th October 
1916 by Jograj, the haaband of the 

plftiotifFi Bail as her next frieodi 

she bsing aged 12 years only. The suit was 
broaght to recover the property listed in 
two schedules annesed to the plaint, 
Mbedule A raUting to property left by 
Pirthiraj of wbioh the pl^iiotiS olaimed to 
ba hia sole heiri arid sohedole B iDolading 
only gold and silver ornaments said to be 
the plaintiff’s own property which had 
been placed by Pirthiraj in the iron safe 
ngaring in sohednle A shortly after her 
marriage in 1914. 

defendants Jnharmal, Baobbraj and 
blohanlal filed one written statement and 


the defendant Hirchand another, bub the 
two are identical in terms although drawn 
up by different Pleaders. The main con¬ 
tention in both is that Hirabani was 
adopted by Pirthiraj on the 25th Jans 

1915, the wording employed being as 
follows: — 

"On Jetb Sudhi 13 Sambit 1972=35th 
June 1915 Hirohand, defendant No. 4 ^ag 
duly adopted by Pirthiraj and the necessary 
ceremonies were performed, but aabsequently 
some of the relativee of the parties having 
objected to sigo the entry in the pjneha- 
vat bjhi regarding the adoption, they and 
the other people who were present left 
the place. In order that there might be 
no hitch about the adoption, Pirthiraj 
executed a deed on the 2Qd Jaly JOjs 
with the advice of Mr. Maniklal Plaudor 
and got it registered. Juharmal, defeudr ot 
No. 1, father of Hirohand, attested the 
dooument as a token of hU consent t. 

the adoption. On Bhadou Sadhi 10 Sarubot 
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1973==7th September 1916 after the 
death of Pirthiraj the oaete oeremony of 
pnttiog on the tnrban on the bead of the 
adopted eon Hiroband was performed and 
Jograj, plaintiff’s hneband and guardian, 
performed the arti oeremony of Hiroband 
and be thereby reoogniFed that Hiroband 
was the adopted son of Pirthiraj.” 

It was admitted that Pirthiraj bad an iron 
safe wbiob is now deposited in the defendants’ 
shop known as Jabarmal Baobbraj, hot it 
was denied that Pirthiraj kept any jewellery 
therein or that the defendants are in 
possession of any of the ornaments men* 
tioned in the plaint's sobedole B. Certain 
oontentioDS regarding other items of the 
olaim were raised wbiob will be snffioiently 
apparent from the issnes framed, 

The plaintiff in an oral statement de* 
nied the alleged adoption. The peonineness 
of the doenment (Exhibit D-1) pnrporting 
to have been signed by Pirthiraj on the 2nd 
Jnly 1915 was admitted, bat it was said to 
do DO more than lay down the terms under 
wbiob Pirthiraj deeired to adopt the 
defendant Hiroband. Tbe oeremonies neoes* 
sary to the validity of an adoption were 
said to be (1) giving and taking (2), patting 
a tarban on tbe bead of tbe adopted boy, 

(3) dietribntion of ooooanats or sweets, and 

(4) giving a present to a Jain temple, and it 
was alleged that none of these were ever 
performed. 

With regard to tbe adoption tbe following 
rejoinder was made for all the defendants 
jointly:— 

Gift and aooeptanoe are the only neoes* 
sary oeremonies in oase of adoption. The 
other oeremonies are merely done to give 
pnblioity to the adoption. Tbe giving and 
taking as also the oeremonies for pablioity 
were performed.” 

The following issnes were framed:— 

1 (a) Was Hiroband (defendant No. 4) 

adopted as a son by PirtbirajP 

(6) Was the adoption valid? 

(c) What is tbe nature of tbe deed dated 
tbe 2nd Joly 1915 prodnoed by tbe defend* 
ants? 

2. (a) Was tbe deed dated tbe 2od July 

1915 exeoated by Pirthiraj intended to be 
bis Will and does it operate as a WiliP 

(b) Is defendant No. 4 entitled to the 
estate left by Pirthiraj nnder tbe deed? 

3i Was tbe rate of interest on tbe deposit 


of Rs. 1,800 enbanoed to 10 annas per oent« 
per mensem from Kartik Sadbi 1 Sambat 
1972=3tb November 1915? i 

4. Was tbe rent of the portion of Pir« 
tbiraj’s hoase leased to defendants enhanced 
to Rs. 90 a year from tbe same date? 

5. Are the defendants or any of them 
in possession of tbe moveable properties, 
other than those admitted, inolnded in liet 
A; if so of what valne? 

6 . Is plaintiff tbe owner of jewellery 
mentioned in list B and are defendants ok 
any of them in possession of the same? 
What is tbe valne of tbe jewellery so in 
possession of the defendants? 

7. Did Pirthiraj withdraw Rs. 154-2 3 
oat of tbe deposit of Ri. 1,S0S with defend¬ 
ants? 

8 . Did defendants spend Rs. 440-1-6 
for the medisal treatment and fnneral ex¬ 
penses of Pirthiraj; and are they not liable 
for tbe snm so epent? 

9. Are defendants liable to be ejsoted 
from tbe portion leased ont to them by 
Pirthiraj? 

10. What reliefs plaintiffs are entitled 
to and against whom? 

Tbe trial Judge held that Pirthiraj 
adopted Hiroband and that tbe adoption is 
valid aooording to Jain onstom, giving and 
taking being tbe only essential ceremony. In 
view of tbe fact that Hiroband was aboat 
20 years old and that Pirthiraj was suffer- 
ing from lepro?y, tbe omission to place 
Hiroband in Pirthiraj’s lap was held to be 
immaterial, tbe symbolical, delivery con¬ 
sisting in the admission made by Pirtbi- 
raj and Jabarmal in tbe presenoe of the 
pinckat being regarded as sufficient. Exhi¬ 
bit D*1 was held to be a deed of adoption, 
not a Will, and Hiroband was declared to 
be entitled to take all Pirtbiraj’s property, 
that property, however, not inolading the 
ornaments mentioned in sobedale A as these 
bad been given by Pirthiraj to Jamna Bai. 
Tbe plaintiff’s allegations, that the rate of 
interest on Pirthiraj’s deposit of Rs. 1,800 
and tbe rent of so mnob of his house 
as bad been leased to the defendants were 
increased with effect from Eartik Sndbi 1 
Sambat 1972=:th November 1915, were 
found not proved. On the fifth issue the 
defendants were held not to be in possession 
of the utensils included in schedule A but 
of certain ornaments mentioned in thf 
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plaintiff's deposition taken on oomtniaatont 
and it was farther held that she was the 
owner of those ornaments ioolnded in 
sohedale B whioh she spoke of in that 
deposition. The total valae of the ornaments 
to whioh the plaintiff was thas found 
entitled was pat at Rs. 1,500. The Ooart 
also allowed as proper dedaotions from 
Pirthiraj's deposit (a) Rs. J542 3 with, 
drawn by Pirthiraj himself and ( 6 ) 
Rs. 440.1>6 spent in treating him daring 
his last illness and in performing his ob« 
seqaies. On the ninth issne the plaintiff’s 
olaim to ejeot the defendants from the 
premises mentioned in her sohedale A was 
disallowed, the title to them being in the 
defendant Hirohand. The plaintiff thas 
obtained a deores for Ri. 1,500 with pro- 
portionato oosts of the suit against the 
defendants Jnharmal and Hirohand only, 

Tif claim being dismissed, 

tions-^*”* the following direo- 

"The defendants shall get from the plaint- 
Iff costs in proportion to that part of the 
elairn whioh fails. The earn of Rs. 660 
Bbould be paid by the defendants to the 
Plaintiff on aoooant of costs of this suit 
and the plaintiff shall pay to the defend- 
anionnting to Rs. 465-8-0.” 

The plaintiff has preferred this appeal 
and the defendants have filed oross objeo- 

tlOOB. 

The fourth ground of appeal embodies 
6 oontentioD that Hirohand ooald not have 
oeen legally adopted, inasmuch as he was 

married and the father of a 

TK* k alleged adoption took place, 

jjnis, however, was not pressed at the 
nearing, it may now be taken as settled 
1 ^^. ® among Jains a married man can 

• ^e adopted, adoption being amongst 
*ne Jaine a purely seoalar institution. 
| 0 e Manohar Lai v. fiencm Das (1), Asharfi 
^unwar v. Bup Ohand (2) and Hup Ohand 

*”*iL** (3), the last antbority 

ing the decision of the Privy Connoil on 
appeal in the second ease. 

.. I religioae ceremonies are essen- 

a to the validity of an adoption among 

^ A. L. J. 407; A. W. N. (1907) 121. 

inJ a,: ® J- 200; A. W. N. (IfiOSj 79. 

laj 8 Ind Caa. 272; 82 A. 247; 14 C. W. N. 646; 

1 402; 11 C. L J. 464 8 M. 

A 08 (P^O^' ^ 


Jains, inasmnoh as they do not believe in 
the Hinda doobrine of the spiritaal e6Scaoy 
of sons, was laid down by Ismay, A. J. 0., 
in Second Appeal Ho. 330 of 1895, where 
the following propositions were taken as ad¬ 
mitting of no doabt: 

(0 The cnstoms of the Jains, where 
they are relied npon, must be proved by 
evidence just as other special cnstoms and 
naages varying the general law should be 
proved, and 

(2) In the absence of proof the ordinary 
law must prevail.” 

The last proposition was based on the 
Privy Oonnoil decision in Ghotay Loll v. 
Ohunnoo ball (4). That personal law of the 
Jains is the ordinary Hindu Law of the 
place where they are settled wae laid down 
in Amhahai v. Oovind (5). whioh is also 
authority for treating Oewal Jains as Vaish- 
yas. It may, therefore, be safely said that 
the secular oeremony of giving and taking 
cannot be dispensed with. 

The appellant’s contentions include one 
to the effect that a physical gift and ac¬ 
ceptance is essential and has not been proved. 
It is also contended that the tying of a 
turban on the bead of the adopted boy is 
shown to be indispensable, bat not to have 
been effected, and that the other cere- 
monies mentioned in her oral pleadings, 
namely, the distribution of ooooannts and 
sweets and offering a gift to a Jain temple, 
are equally indispensable and are not proved. 

The point that there wae no aotnal 
corporal gift and acceptance of Hirohand 
does not, in my opinion, call for serions 
consideration. The actual placing of the 
adopted son in the lap of one of his adoptive 
parents cannot reasonably be regarded as 
essential to an actual gift of him, In Shoshi* 
naih Ghose v. Erishnasunderi Dasi (6) their 
Lordships of the Privy Council expressed the 
opinion that according to Hinda usage the 
giving and taking in adoption ought to 
take place by the father banding over the 
child to the adoptive mother, and the adop¬ 
tive mother declaring that she accepts the 
child in adoption. In that ease a wido’:/ 

(4) 4 C. 744; 3 C. L. B. 466; 6 I. A. 16; 3 . r 
P. C. J. 8S0s 3 Suth. P. 0. J. 672; 3 Incl. Juv r,'- 
Ind. Dec. (N. 8 .) 473. • - > - 

(6) 23 B. 257; 12 Ind. Deo (n. 8 ) 171. 

(6) 6 0.381; 7 1. A. 260; 7 C. L. R. 313; 4 s ? 

0. J. 191; 3 Shome L. E. 281; 8 SuHj. P. C J. y,.- 
4 Ind. Jur. 689{ 8 Ind. Dec. (n, b.) 248, * 
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was said to be the adoptive parent. To 
Birestear Mukerji v. Ardha Chander Boy (7) 
the Jadioial Committee aooepted the neoessity 
for giving and taking bnt gave no indioation of 
the preoise way in wbiob these aots would be 
performed, and it appears that the latest 
adoption set up was treated as invalid 
beoanse there was no giver, the natural 
mother having been mentally inoapable when 
the oeremony relied upon was performed. 
Sir Thomas Strange in his Elements of 
Hindu Law at page 83 of the first edition lays 
down that there must be gift and aeoeptanoe 
manifested by some overt aot, but no examples 
of adequately overt aots are given. In the 
Dattaka Mimansa, section 5, paragraph 15, 
(page 590 of Stokes’ Hindu Law Books, 
1865) taking the boy by both hands, kissing 
him on the forehead and adorning him with 
olothes are mentioned, and in paragraph 21 
the boy is required to be seated in the middle 
of the house. The same aots are mentioned 
in paragraphs 7 and seotion 2, of the 
Dattaka Chandrika (page 638 of Stokes’ 
Hindu Law Books). Hirthiraj was a leper 
and it seems olear that Pirthiraj’s wife 
was already dead, for she is not mentioned in 
the baht of the pmchayat whioh reaords 
what happened on the 25th June 19 5 in 
oonneotion with Hirchand’s adoption, while 
Exhibit D 2, bearing date a week later, 
expressly refers to her as no longer alive. 
The aoQoant in the baht leaves no room for 
doubt that the express assent of Joharmal 
and hia wife to give and that of Pirtbiraj 
to take Hirohand as also Hiroband’s assent 
to being adopted were taken end that ooeoa* 
nuts were then distributed in acoordanoe 
with the oaste custom. There is also evidence 
which I eee no reason to disbelieve that 
after the aforesaid declarations Hirohand was 
made to eit on a wooden stool ipata) evidently 
as a recognition of a change in his status. 
The witnesses who mentioned this sitting 
upon the stool are the defendant Jaharmal 
(D. W. No, 1), Punamohand (D. W. No. 12), 
Budhmal (D. W. No. 13), Bindraban(D. W. 
No. 14) and tho defendant Hirohand himself 
(d!w. No. 16). There is certainly some 
evidence for the plaintiff whioh indicates 
that the hoy to be adopted, no matter how 
old, should sit in the lap of the person who 
adopts him: see for instance the depositions 

( 7 > 19 C. 432i 19 I. A. lOli 0 Sai. 1». C.J. I7»i U 
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of Kaniram (P. W. No. 2), Jnbarmal 
(P. W. No. 3\ Chhitarmal (P. W. No. 5), 
Bahadarmal (P. W. No, 6j, Naohuram 
(P. W. No. 7). Hansrai (P. W. No. 8) 
and Cbbogmal (P. W. No. 11). The last 
mentioned person is the head of one section 
of the local Jains, while the defendants, 
belong to another, and most of the witnesses 
just mentioned belong to Chhogmal’e faction, 
Bnt of the 12 witnesses examined for the 
plaiotiS on commission not one asserts the 
placing of the adopted son in tbe ^ lap of 
the adoptive parent to be essential, nor 
was any such aot expresely mentioned in. 
the plaintiff’s pleadings. On the other 
hand Ohhogmal himself (P. W. No. 11) 

his relative and Gumashta Magniram and 
Rupchand, who reside respectively in Bombay 
and a village in that Presidency, mention 
that after the declaration of giving and 
taking and willingoess to adopt have been 
taken, the adopted son is made to sit on 
a wooden stool. It is also important to 
observe that the entry in the panchayat's 
baht (Exhibit P-2), whioh records the 
admittedly complete adoption of Hazirimal's 
son Tikaram by Khubohaod, makes no mention 
of placing Tikaram in the lap of either 
adoptive parents, I would add that the 
tranelation of the Bbadrabahn Sanbita, 
a sacred book of tho Jains, ^ whioh was 
published by J. L. Jaini, a Jain Judge at 
Indore, and is much relied on by the 
appellant, gives a detailed list of essential 
ceremonies as making op giving and taking, 
but does not inolado in them the sitting of the 
adopted eon in his new parent’s lap. In 
Jtwraj V. Sheokuwar Bai (8) it was held 
by Mittra and Prideaux, A. J, Os., that 
the adopted person, being 25 or 26 years old, 
could not be placed on bis adoptive motber|a 
lap and that in tbe oiroumstanoes bis 
being placed near her constituted a sufficient 
delivery of possession, and this view entirely 
coincides with my own. Tbe parties to 
that case were Jains of Nimar, and it was 
admitted that giving and taking alone 
would constitute a valid adoption. My con¬ 
clusion then is that snob overt aot of giving 
and taking as tbe law applicable to Jains 
requires a as performed. 

I turn now to the second ground of 
appeal in oonneotion with whioh the plaint* 


(8) 66 lud. Cas. C5. 
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E'APPbIIadI) 8 0866 IB that all tho OBroinonios 

mentiooed in her pleadings are essential 

bat were not performed. As already men* 

tioned, those eeremonies in addition to 

giving and taking are (1) patting a tarban 

on the bead of the adopted boy, (2) 

diatribution of ooooannts and sweets, and 

Id) giving a present to a Jain temple. 

extract from Exhibit P.2 regarding 

Hirahand’a adoption suffiaes to dispose of 

the plea th?t aoooannts were not dwtribnted, 

as this distribution is expressly mentioned 

tberein. The same extract is strongly indi- 

oative 0 ! an opinion on the part of the 

P'itichas that Hirohand’s adoption was really 

completed, for after mentioning the express 

assent of the four persons immediately 

oonaerned the doenmenb as translated pro. 
ceads thus 

Prom this day Pirthiraj shall be 
coDfli^red to be the father of Hiroband 

and Hirohand to be the owner of Pirthiraj’s 
moveable and immoveable property. ” 

; The dooament next mentions the distriba 
non of ooooannts and proceeds thns: — 
One writing was given to Pirthiraj and 
one to Jnharmal on obtaining signature. The 
oastomary dues amounting so may be sent 

at Kandali and Narsingbpur,” 
then follow the sigoaturej of the defend- 
ant Jubarmal, Pirthiraj and four p 2 nchas 

... Ohhogmal. Maniklal 

. ^ hitoh then noourred, the 

nitnre of whioh appears from the evidenoe of 
Kaniram (P. W. No. 2) and Naoharam (P. W. 
^ 0 . 0 who were both present on the osoasion, 
ibeir aooount ia that Pirthiraj’e brother 
lulairam objeoted to sign the bahi on the 

Hirohand had baen promised 
and this story is corroborated by tbe 

himself and by Pnoam- 
ohand(p. W. No. 12),Badhmal (D. W.No. la), 
BmdrabanCD. W. No. 14). Nandram (D. VV. 

Nn* defendant Hirohand (D. W. 

L f nlciram refused to siga the entry 

n the 6uA» and hia nephew Hansraj (P. VV. 
"0. 8) also declined. Tulairam was 
examined as a witness and Hansrsj 
croiB-examination professed not to know wl 
ialsiram raised a dispute. The entry in 
faar waa then oompleted as follows: — 
rulsiram and Hansraj refused to 
nenoe the ceremony of tying a turb 


•No amount is mentionea. 


and adoption did not take plaoe. The adop. 
tioD was oanoelled,’* 

This posieoript is signed by all tbe four 
panchas who signed the first entry and 10 
others, bat not by the defendant Jaharmal 
or Pirthiraj. One additional signainre, 
that of Laobmioband, was added on the 
26th Marob 1917, This man was not examined 
and we are withont an explanation of his 
signature being taken nearly two years after 
tbe oocaaion, 

The oontemporary writing then appears 
to aapport the theory of the defence that 
there was a oompleted adoption. The state- 
ment in the postscript that tbe adoption 
had not taken plaoe because a turban bad 
not been tied on the boy’s bead, is inoom- 
patibie with the further deoision that the 
adoption was cancelled and the oonolnsion 
I oome io after carefully perusing all tbe 
evidence is that the Jains of these Provinces 
are themselves in doubt as to wbat cere¬ 
monies should be regarded as legally indis- 
pensable. Had tbe tying on of a turban 
been really regarded as essential by the 
panchas, it is diflBonlfc to understand why 
a deolaration that Hirohand bad already 
become the son of Pirthiraj was ever 
entered in tbe bihi. Tbe extract relat¬ 
ing to Tikaram’s adoption indioatee that 
the procedure is by no means settled, for 
there tbe turban was tied before the annonnoe- 
ment of the adoption was made and 
there is no mention of any distribution of 
oocoanuts or sweets. The offering to a 
temple is evidently a mere trifie and in 
view of the Jain theory of adoption very 
strong evidenoe is required to establish its 
essentiality. 

I am not at all impressed by the appel¬ 
lant’s argument that Tulsirara’a objection 
would ncoessaiiiy be put forward before 
tbe adoption was complete. It seems to 
me quite possible that Tulsiram’s real 
objection was (0 signing an entry whioh 
might be ufed against him if he should 
subsequently endeavour to assert bis own 
right to take Hirohand in adoption. As 
already remarked, Hansraj was unable (u 
pay why Tulairam raised a dispute a.jfi 
Tuleiram himself was not put into tbo w.. 
ness box to explain hia attitude. 

Tbe appellant’s learned Counsel 
much reliaroe upon the wordirg of the 
adoption deed (Exhibit D-l) executed by 
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Pittbirai on the 2nd Jnly 1915, t.s.i exaetly 
a week after the incident reeorded in the 
fcoAi. This point is embodied in the third 
gronnd of appeal. It appears from the 
evidence of the defendants Juharmal and 
Hirehand and Puuamohand (D. W. No. 12) 
and Nandram (D. W. No. 15) that when 
the panchayai broke up on Tuleiram B 
objection, Pirthiraj expreeeed hie intention 
of placing the adoption beyond dispute 
by eiecuting and registering a document. 
Exhibit D'l was the outcome of this 
determination, and it is urged for tbe 
appellant that its wording is inconsistent 
with an adoption having already taken 
place. This document certainly makes no 
mention of what happened a week pre* 
viously. but this point is not really im- 
portant, inasmuch as what happened on 
the earlier occasion is undispoted and 
indisputable. The portion of Exhibit D-1, 
which is material for the present purposes 
has been translated as follows:— 

“Therefore by virtue of this deed I to* 
day adopt Hirehand, son of Juharmal my 
elder brother, and make him my son. 
Juharmal and his wife agree to this deed 
and they give Hirehand to me in adoption 
willingly. And Hirehand. who is a major, 
is willing to be adopted. Hirehand is now 
my son, and he and bia wife shall live with 

me in my hooee 

The eeremonies of adoption oustomary in 
our sect have not yet been performed. 
They will be performed on some auspicious 
day during this very year, 1 have, there- 
fore, executed this adoption deed in the pos- 
eeesion of my full senses and in the enjoy- 
ment of sound health so that it may stand ae 

evidence.” , , 

The defendant Juharmal attested this deed 

as a witneBB along with three other persoEB 
who were not examined and appear from 
their descriptions not to bo members of the 
Jain oommnnity. In her pleadings the ap¬ 
pellant contended that Exhibit D-l merely 
laid down the terms upon which Pirthiraj 
^as willing to adopt Hirehand and that 
subsequently Jnbarmal declined to give 
Hirehand in adoption on those terms. This 
BBOount of the document teemi to me 
altogether unsatisfaetory. Juharmal was 
not likely after what had occurred before 
the panchayai to give up the advantageous 
position which bia eoq would occupy ag 


(lodo 


prospective heir to a well to-do man like 
Pirthiraj who evidently could not live 
long, nor can I see how any nsefnl pur* 
pose would be served by executing and 
registering a document declaratory of mere 
intention to adopt later. According to the 
defendant Juharmal Exhibit D1 was draft* 
ed by the Pleader Maniklal. who signed 
both parts of the entry in the panchayaii 
h^hi regarding Hirchand’s adoption, This 
Maniklal is a eonein of Ohhogmal (P. W. 
No. 11) and the maternal uncle of the plaint* 
iff’s husband and is said by the plaintiff*8 
witness Kaniram to belong to Chhogmal’a 
faction, while tbe defendant Hirehand' as 
D, W. No. 16 deposed that he is not on 
good terms with Chhogmal and Maniklal. 
Therefore, it may well be that Maniklal 
omitted reference to what had occurred 
previously oo account of his own vievr ^of 
the position as indicated by the postscript 
announcing the adoption to have been can* 
celled. Moreover, if I am right in hold¬ 
ing that giving and taking bad already 
been effected, the legal position would not 
he altered by any misapprehension on Pir* 
thiraj’e or Juhermal’s part as to the date 
from which Hiroband’s adoption w’onld 
operate. The fact that Pirthiraj did not 
perform any further ceremonies, although 
be undertook to do so and lived 13 months 
after executing Exhibit D-l, may be ex¬ 
plained by the nature of his illness and 
in any view of Exhibit D-l it cannot 
reasonably be concluded that Pirthiraj con¬ 
sidered the further ceremonies as essen¬ 
tial to tbe validity of the adoption. My 
view of Exhibit D 1 is that it does not 
really assist the plaintiff appellant’s case, 

Tbe evidence as to the necessity for 
tying a turban on tbe adopted eon’s head 
on tbe cocaeion of his being given and 
taken in adoption has been analysed at oon- 
aiderable length by the lower Court, and 
after a careful perueal of it I am not eatis- 
6ed that the plaintiff has eatablished her 
plea. I concur with the learned Additional 
District Judge in attaching special weight 
to the evidence of Rai Bahadur Seth 
Lakehmiehand (D. W. No. 19), an Hono- 
rary Magistrate of Balaghat, who is himself 
a Jain and was chosen by the parties as 
an arbitrator to settle this very dispute. 
This gentleman, who is now over 50 years 

old, wa0 himself adopted but no tprbao wfte 
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tied on his bead at the time of the adop« 
t»ioD| this eeremony taking plaee after the 
death of bis adoptive father. Two witneases 
^r the plaintiff, namely, Lakshmandas and 
Pemraj, both cf whom belong to Jalgaon 
in the Bombay Presideney and appear to 
he Qaite impartial, mention putting on of 
a turban as a eeremony to be performed 
tfter the adoptive father’s death. I ander< 
stand both these witnesses to have expressly 
asserted that gift and aooeptanoe of the boy 
Constitute the only eeremony wbiob is indis« 
pensable, the putting on of a turban and dis¬ 
tribution of ooooannts being merely methods 
of giving publieity to the tranaaotion, 

For the plaintiff-appellant muoh stress 
was laid on the list given by the defend- 
ant Juharmal as D. W. No. 1 of the 
eeremonies neoessary for effecting a valid 
Adoption. The list was given in oroas exa- 
fnination and runs as follows:— 

Aeoording to the usage of my oaste 
the following things are neoessary for 
effeoting a valid adoption. The panchag 
assemble and ask the giver and taker of 
the boy about the adoption. The giver 
says that he gives the boy and the taker says 
that he takes the boy in adoption. The 
turban is also tied and the eoooanuta are 
distributed and tilak* is made and the 

presents are made by the adoptive boy and 
arhf 18 performed,” 

' Jnharmal ioiniediately went on to say 
that at the (ime of Hirohand’s adoption 
^e turban was not tied and ooeoannte 
♦rere not d^tribnted. It is diffijnlt to 
nndere and thia etatement, for Juharmal 
tertaioly meant to anpport the adoption 
hnd followed up the etatement jnet quoted 
by adding that H.rehand’s adoption waa 
in fact eomplete on the 23rd Jnne 1915, 

The lower Court remarked in paragraph 

V UJ of Its jndgment that this witness 
“?ed person” and appeara to 
have treated him as snpportiog the theory 
of a eomplete adoption and (o have 

hnaW. t i“-‘”'''-u defeodant was 

bnable to explain the language of Exhibit 

r. « .deseribes the adoption 
M effesled on the day (2nd July 1915; 
Of iti execution, and 1 ,an only regard 
hie evdenee as that of a somewhat stupid 

•A mark on the forehead 
t fWaringofa Candle. 


person who does not really know what bis 
law requires and sould not aotnally 
remember what bad happened 18 months 
previously. 

Chhomanlal (D. W. No. 2) had been 
present at two adoptions in bis oaste and 
deposed that at eaoh a tnrban was tied 
round the head of the adopted boy, but 
sould not say whether this was an essen¬ 
tial part of the oeremony. Laohhmandas 
(D. W. No. 4) was not present at the 
adoption of Hirohand and admitted that 
it is usual to tie a turban on the adopted 
boy’s head, though be added that be bad heard 
of adoptions at wbiob this bad not been 
done, his own opinion is that giving and 
taking is the only essential oeremony and 
he oorroborated Arjnndas (D. W. No. 3), 
another witness from Balaghat, in deposing 
that Pirthiraj’s tnrban was eventually tied 
on Hirohand’a head at the funeral oeremony 
of Bhadon Sudi 10 Sambat 1973==7th 
September 1916. 

Punamohand (D. W. No. 12) is another 
witness who admitted that in the ordinary 
oourse of things the adoptive boy has a 
turban tied on his bead, but he also 
stated that this and other aots are simply 
done to make it olear that the adoption 
is oomplete. This witness was present at 
the adoption, and bis evidenoe is important 
in that be explains that the tying of the 
turban was delayed firstly at bis own 
suggestion that the oeremony should be put 
off till the marriage of Tikaram and 
seoondly hf the final illness of Pirthiraj 
wbiob began in April or May 1916. He 
took a boy in adoption himself and did 
not have a tnrban tied till 12 months 
after the adoption. He was present at 
Pirthiraj’s final funeral oeremony and while 
deposing that a turban was then tied on 
Hiroband’s head, explained that this bad 
DO oonneotion with the oeremony of adop¬ 
tion. This witness, as already stated, signed 
the panchapaii hahi on the 29th June 
1915: bis age is 60 and be appears to 
be unbiassed. 

Of the plaintiff’s witnesses a number of 
those who professed to know the essentjni 
ouatoois are members of Chlngmal’s fni'/ > 
or speoially interested in him, For .jxamu: 
Kaniram (P. W. No. 2) who livej ,v 
singhpur belongs to that faotiou, 

(P. W. No. 3) is the father of Chhc- .c: 
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BOD'iD-law and Naoburam (P. W. No. 7) 
is indebted to Chbogmal, while the son of 
liakshinioband (P, W. No. 10) is married 
to Gbbogmal’s daagbter. With regard 
to Hansraj (P. W. No. 8), one of Kastar- 
aband’e grandsons, who was present at 
the panchuyat of the 25th Jane 1915 it 
is to bo observed that bis relations with 
the defendant Jnbarmal as desoribsd in 
bis Gross examination appear to b3 an* 
friendly. 

It is urged on behalf of tbe plaintiff-appel* 
lant on tbe authority of Sutroogun v, 

Dye (9) and Ditoakar v. Ohandanlal (10) that 
harden of proving an adoption lies very 
heavily on tbe person who pats it forward 
where there is a wife or a daughter to be 
sapplanted. In both those oases an outsider 
was alleged to have been adopted and tbe 
position generally was far from being oom* 
parable to that of tbe defendant Hirohand, 
whom Pirtbiraj is admitted to have at 
least endeavoured to adopt. Tbe burden 
ia doubtless on tbe defenoe to establish a 
valid adoption, but as already stated, I 
consider tbe evidence to justify a oonolusion 
that the neoessily of tying a turban on tbe 
adopted son’s bead is sufficiently shown 
not to be an essential ceremony. In this 
oonneotion I would observe that none of 
tbe plaintiff’s witnesses give a list of the 
essential ceremonies corresponding at all 
closely with tbe description of the correct 
procedure given in the Bbadrababu Samhita. 
That description menlious acts not included 
in tbe category of essentials give in tbe 
plaintiff’s pleadings, and the plaintiff’s 
witnesses duharmal (P. W. No. 3) and 
Cbhitarmal (P. W. No. 5) declare to be 
essential such acta as making an arti and 
marking tbe forehead with a tilak which 
those pleadings do not mention at all. 

1 conclude with the lower Court that a 
simple giving and taking suffices to effect 
a valid adoption, that this act was duly 
done in the present case and that tbe defend* 
ant Hirohand must, therefore, be regarded 
as having been validly adopted by Pir¬ 
tbiraj. The appellant’s appeal accordingly 
fails. 

4 

(9) 6 W. R. 109 (V. C.). 

(10) 39 Ind. Cas. 6j ) 2 N. L. R. 164 at p. 169; 18 Bom. 
L. K. 992; 26C. L J. 17; 21 M. L. T. 6: 6 L, W. i03; 
(1917) M. W. N.60j 21 C. W. N. 314,• 44 C. 201; 32 M. 
t. J.686 (P.O.), 


It remains to deal with the objectiooi 
preferred by tbe defendants to tbe dndin^ 
of tbe lower Court regarding tbe ornaments 
for which two of them have been held respou* 
sible and to the order allowing the plaintiff 
proportionate costa against those defendants. 

Tbe plaintiff’s claim for ornaments was 
divided into two parts, namely, (1) those, 
which belonged to Pirtbiraj and so wePB 
inherited by the plaintiff on his death and 
(2) some which belonged to tbe plaintiff 
and were deposited by her father in his, 
iron safe in .^gban Sambat 1971 soon after 
her marriage. Tbe drst lot, described in 
Bcbedcle A annexed to the plaint, includes 
only a pair of gold earrings, some gold 
phuls (dowers) and a nose ring set with 
pearls valued raspcotively at Rs. 100, 50 
and 60. Of the second lot details are given 
in eofaedule B, wfaicb comprises 11 kinds 
of gold ornaments valued at Rs. 1,359 and 
5 kinds of silver ornaments valued at 
Rs, 174 5-0, the total claim under this 
head being valued at Rs, l.'iSS 5 0, The 
defendants admitted that Pirtbiraj had an 
iron safe of bis own which be kept in tbe 
shop of Jnbarmal, but made no allegation 
as to what ornaments, if any, belonged to 
Pirthiraj’s estate, contenting themselves with 
the general plea that Pirthiraj’s property 
belonged to bis adopted son Hirohand wbo is 
in actual possession. It was denied that 
Pirtbiraj placed any ornaments in his iron 
safe and that any of the defendants were 
in possession of any of the ornaments entered 
in sobednle B. Tbe 6fth and sixth issues 
which have already been set out were 
framed in connection with ornaments. The 
Bndinga of tbe lower Court on these issues 
are to be found in paragraphs Xlil and 
XlV of its judgment which run as 
follows:— 

"Xlll. Finding of the lower Court on 
issue No. 5 is that the defendants Jubarmal 
and Hirohand are in possession of ornaments 
referred to bv tbe plaintiff in her deposi* 
tioo before the Commissioner and that it 
is not proved that tbe defendants are in 
possession of the ntensils mentioned in list 
A. Plaintiff was tbe very best person to 
know all about her ornameots and tbs 
oriiameots belonging to her mother and 
father aid she has given a list of tbe said 
ornaments, and she also swears that her 
father got ornaments made for b^r and 
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aIbo BATd ^18 ornamentB to her. This 
story given by the plaintiS is qaite oataral 
and the Oonrt believes it, and the sail story 
is alpo proved to be troe by the evidence 
given by the other witnesses, vie, Kaniram 
(P, W. No, 2) and Haneraj (P. W. No. 8.) 

XIV. Finding of the Oonrt on issue 
No, 6 is that the plaintiff is the owner of 
jewellery mentioned by her in the witness- 
box oat of those inolnded in list B and 
that Jnharmal and Hirohand are in pos 
session of the said jewellery. This finding 
is supported by the evidence given by the 
pUintiff’fl witnesses Nos. 2 and 8 and the 
plaintiff herself in the witness-box.” 

In order to nnderstand these findings it 
is desirable to set out at length what the 
plaintiff’s witnessea Kaniram and Haneraj and 
the plaintiff herself deposed on the snbjeot. 
Kaniram, who was not cross-examined aboat 
ornaments, deposed in examination in-obief 
as follows:— 

“Wife of Pirtbiraj bad ornaments. Pir* 
thiraj bad presented crnaments to plaintiff at 
the time of her marriage: — 

One ad of gold worth more than or above 
Bs. 2C0, one tirnania of gold worth aboat 
BiS. 75 one necklace of putlif one nosb-riog 
of gold, one pair of gold one pair of 

gold todars, two or three gold rings, one 
pair of silver b'ckhori, two kardoras of 
silver. 

Pirtbiraj said that the other ornaments 
belonging to him woald also be owned by 
his daughter.” 

“Pirtbiraj gave the following ornaments 
to Jamna Bai at the time of her marriage: — 

One gold nath worth aboat Rs 40. one 
ad of gold worth aboat B). 20*, onsnssk- 
lace of putUs worth aboat Re, 125. Pir¬ 
tbiraj had promised to give one pair of 
hazuband w^rlb Rj. 300 to bis daughter, 
Pirtbiraj had giveu one to the son in¬ 
law. The ornaments were prepared tbrongb 
me. Pirtbiraj had got accounts with me. 1 
noted the ornaments io the accounts of Pir¬ 
tbiraj. Jubarmalji has got the ornamante 
belonging to the plaintiff inoliding the bnu 
bands. The ornaments were left in the iron 
safe of Pirtbiraj which was in the house of 
Jnharmalji, Jubarmalji has got the key of the 
safe. Jamna Bai demanded the ornaments 
from Jaharmalji and she complained to ms 


that Jaharmalji was not giving the orua* 
ments to her. Pirthiiaj used to have dis¬ 
putes with Jaharmalji. I used to make 
arrangements for tfaemeah of Pirtbiraj during 
his illness. Pirtbiraj has got his own 
ornaments worth about Rs. 700 and these 
ornaments inclnded the ornaments of his 
wife also.” 

In cress examination be added:— 

“j bad seen the other ornaments which 
were presented to Jamna Bai. The price 
of the ornaments was set off against the 
money due by me to Pirtbiraj, Jamna 
Bai was married abont one year before the 
death of Pirtbiraj. I oannoi specify all 
the ornaments which were given to Chhog- 
zD?rs daughter at the time of her 
marriage. The marriage of Chbogmare 
daughter was performed about one year 
ago. Pirtbiraj had sent for bis iron safe 
and from that the time it remained with 
Jnbarmal. Pirtbiraj had sent for bis iron 
safe at the time of the marriage of his 
dangbter. After her marriage Jamna Bai 
went to the boaee of her father-in-law and 
she returned to the house of Pirtbiraj 
twice. Jamna Bai also arrived 5 or 7 
days aftar the death of Pirtbiraj. 

Pirtbiraj was ill for about a month. 
When Jamna Bai returned at the time 
of the performance of ausor she complained 
that Jubarmal was not returning her 
ornaments.” 

The plaintiff was examined on commission 
at Raipur on the l5th July 1917, her 
age being then put at 13. Her examina¬ 
tion in chief was confined almost entirely 
to the Bnbjeot of ornaments and may, 
therefore, be reproduced in extensoi— 

* At the time of marriage my father 
gave me the following ornaments of gold:— 

One armlet 12 tolas, one ad (next orna¬ 
ment) weight 8 tolas, 16 putlis (weight 
unknown), one natk (nose ring) valued at 
about Rs. 50, two rings (weight unknown), 
one sankla (weight unknown), one pair 
of ioti '/hungra angni (ear ornaments), 
one long and one gold pafri. 

The aforesaid were all gold ornaments. 
My father also gave me at my marriage 
the following silver ornameote:— 

Ten bichhoria ol foot Sogere, stc. one 
kardqra (waist ornament). 
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The aforesaid orcaments were kept by 
my father in the iron safe previous to 
hie death as I had also gone there daring 
my father’s illness. I stayed with my 
father for about three months, but had 
retarned here some ten days previous to 
hie death, I oould not take the orna- 
mente bask from my father as I returned 
in a burry owing to the serious illness of 
my mothevin.law. When I was married 
here three years ago I had seen the 
following ornaments with my father;— 

One phul of gold weighing 1| tolas, one 
pair of murhi tankaliya and one kardora 
of silver. 

My mother had the following ornaments 
with her during her lifetime and after her 
death my father bad oustody of them:— 

One gold timania, one nose ring, one 
long, one ioti, eiz auganias, one bor. 

These were all of gold. One pair of 
kadia, one pair of satis, one pair of neieri 
one pair of toda, and one pair of nakhalia 
were all of silver. The aforesaid ornaments 
were kept in a metal box and deposited 
inside an iron safe. When I went bask 
to Narsinghpnr after my father’s death, I 
saw the iron safe which contained these 
ornaments in the house of my unde 
Jnbarmal. Hirehand is my unsle Jaharmal’e 

eon. During his lifetime my father did 
not adopt anybody as his son. During bis 
illness I and Hansraj, my uncle’s son, used 
to attend upon my father. I used to cook 
food for him. During my father’s lifetime 
my unde Juharmal, Bacbhraj, Mohanla! and 
Hirehand lived separate from my father. 
They had separate business and messed 
8®P®rate!y. W^ben I went back to Narsingb- 
pur after father’s death and went to sit at 
his house. I saw Jnbarmal open the iron 
safe of my father which was then at his 
house.” 

Id oross-examinatioD she stated that all 
the ornameots belonging to her father, her 
mother and herself were pot by her father 
in the iron safe in the presence of herself 
and the defendants Jubarmal and Mohanlal 
about two years back and that Pirtbiraj 
entrusted the key to the defendant Jnbarmal 
12 months before hie death in the presence 
of herself, the defendant Mohanlal and her 
oonains Hansraj and Hamirmal. All the 
ornamentB were said to have been shown to 
those present on this occasion, but do list 


was prepared, though Pirtbiraj said at the 
time that ou his death those ornaments 
were to be given to the plaintiff and the 
defendant Juharmal agreed to eomply with 
this direction. It appears clear from the 
following passage in the plaintiff’s cross- 
®*^**^i*^fttion that Hansraj was for some time 
siding with Pirtbiraj against the defendants 
Jnbarmal and Bacbhraj:— 

There was takrar and hence Bacbhraj 
and Juharmal did not oome to see my 
father during his illness for two years. I 
asked my father to get back the key from 
the defendants but he said that 1 was a 
minor. I did not aek my father to take the 
key back and make it over to Hansraj, There 
was no dispute between Hansraj and my 
father. There is takrar between Hansraj 
aud defendants Juharmal and Bacbhraj for 
the last two years. The dispute aroce from 
the fact that my father did not like to 
take anybody in adoption and defendants 
Baohhraj and Jnbarmal wanted to give a boy 
in adoption.” 

It is certain that Pirtbiraj must have 
given bis daughter some ornaments at her 
marriage and I can sea no reason to diforedit 
so much of the evidence above set oat as 
indicates that she got at least the following 
items:— 

One gold basuband, 

„ ad, 

„ nosering, 

one necklace of gold mohars, 
two sets (10) silver bichkoris (toe orna¬ 
ments), one silver kardora (waist orna¬ 
ment). 

in soheduls B of the plaint the ad and 
bituband were described as each weighing 
11 tolas and 1 would accept this weight, 
which allowing Bs. 25 per tola, the rate 
claimed, gives a value of Rt. 275 for each 
of these ornaments. I wonld also accept the 
plaintiff’s statement that there were 16 
mohars on the gold necklace. As she could 
not give the weight of this ornament I 
would accept Hansraj’s estimate of Rs. 125 
as its value. The nose-ring may also be 
taken at Hansraj’s valuation, which is Rs. 40. 
In schedule B Rs. 29-5-2 is entered as the 
value of tbe two sets of bichhoris (10 in 
all), their weight being put at 39 iotas: I 
would accept this valuation as toe-rings are 
comparatively heavy articles. Rs, 25 may 
safely be taken as the value of ope 
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silver hardora, i. «.» one-half of the value of 
the two ornaments of this elass mentioned 
in schedule B. Kaniram mentions two or 
three gold rings as among the wedding 
presents while the plaintiff gives the 
number as two, neither witness mentioning 
the weight. I would allow two gold rings 
and put their combined value at Rs. 25. 
Kaniram must te wrong in ineluding a pair 
cf gold todar, for the plaintiff does not 
mention iodar at all and sohednle B in 
eludes only a pair of silver articles of this 
slase. As to valuation it may generally be 
remarked that the defendants did not qaes- 
tion ary of the values entered in schedules A 
and B« 


Beading together Kaniram’s and the 
plaintiff’s depositiore it appears that Kaniram 
has treated as a wedding present one ar- 
tiole (a gold iimania) which used to be 
worn by the plaintiff's mother. It is also 
clear from a comparison of the plaintiff’s 
deposition with sohednle B that some of the 
ornaments worn by her mother have been 
included in that schedule. The plaintiff’s 
pleadings do not explain the basis of her 
title to any of the ornaments, nor does her 
deposition suggest that the ornaments worn by 
her mother were her mother’s it^idhin 
descended to her by operation of law. Her 
own evidence is rather directed to show that 
Pirtbiraj ordered all the ornaments pot in 
the cafe to bs given to her on hie death. On 
the whole I think the only safe finding as to 
title will be that the plaintiff is the owner 
only of those which were given to her by 
Pirtbiraj at her marriage, namely. 


one gold batuband worth 
„ ad 

,, nose-ring 

one necklace of gold mokcrs 


Re. 275 0.0 
„ 275-0.0 
.. 40-0-0 


directions regarding any ornaments other than 
her wedding presents. 

It is contended for the objectors that 
the defendants Jnharmal and Hiroband were 
wrongly found to have been in possession of 
any ornaments whatever belonging to the 
plaintiff. In this connection 1 notice as a 
onrions feature in the oondnotof the case that 
neither Jnharmal nor Hiroband was asked any 
questions whatever about the plaintiff’s orna* 
ments or even about the delivery of the key of 
Pirthirai’s safe to Jnharmal. The objectors 
also point out that Hansraj did not repre¬ 
sent himself as being present at the band* 
ing over of the key. It is also orged that 
the omission to make a list at the time 
of the deposit throws suspicion on the 
plaintiff’s story as the relations between 
Pirtbiraj and Jubarmal were on the 
plaintiff’s own showing unfriendly. It is no 
doubt difficult to say which way the truth 
lies, but on the whole I think the lower 
Court was right in accepting the plaintiff’s 
story about the deposit of the ornaments in 
the safe and the transfer of the key. She 
was too young then to stay permanently 
with her husband and returned home twice 
after first going to her hnsband at Raipar. 
Pirtbiraj and Jnharmal were at any rate on 
good terms in June and July 1915 when 
the adcpMon of Hiroband took place and if 
the plaintiff really took away the ornaments 
to her husband’s bouse, it would have been 
an easy matter for the defence to establish 
this fact. Electing to believe the plaintiff, 
1 hold that her wedding presents were left 
in Pirthirai’s safe and that the defendant 
Jubarmal was entrusted with the key. The 
objections succeed totbeeztentof reducing the 
value of the ornaments which the plaintiff is 
entitled to recover from the defendant Jubar- 
mal from Rs. J,500to Rs. 794*5 0. 


worth u 126-0-0 

two sets of silver bichhoris 

worth It 29'5-9 

ore silver hardora wcrth „ 25-0-0 

two gold rings worth „ 26.0 0 

Total Rs. 794-5-0 

Any ornaments belonging to Pirtbiraj’s 
estate necessarily passed on bis death to 
Hircband as bis adopted son, and I am not 
prepared to accept the plaintiff's uncorroborat¬ 
ed etetemept tbet be gave any special 


With regard to the plaintiff’s costs in the 
lower Court it is urged on behalf of the 
objectors Jubarmal and Hiroband that she 
should not have been allowed proportionate 
costs in respect of witnesses in view of the 
fact that none but Kaniram, Hansraj and 
the plaintiff herself gave evidence on the 
subject of ornaments. This oontentiLu 
appears to me to be reasonable. Thei.<. . 
Court’s order regarding the pi!’.: - 

costs will accordingly be modified n-‘ l 
throw upon the defendants Juharm-; 
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Hiroband tbe following xtema only of the 
plaintifi’s oosts. 

n 

Conrt-fee on a olaim for 

R3. 794 5 0 60-0 0 

Vakalatnama 0'8*0 

Pleader’s fee on Rg. 794-5-0 39-11.2 

Expenses of witnesses Kaniram 
and Hansrai ... as aoinally paid 

one-Gfth of tbe fee paid to tbe 
Commiseionere wbo examined 
the plaintiff and other wit- 
nesFes at Raipur ... 15-0-0 

Service of process ... 3-0.0 

For tbe rest the lower Court’s order as to 
eosts is maintained. 

It remains to deal with a representation 
made on behalf of tbe respondent Mohanlal 
that he ehonld get separate ooets for the 
bearing in this Court, inasmnob as be was 
UDDeoessftrily joined as a respondent, no 
decree bavirg been passed in the plaintifl’s 
favour against him. No argument on tbe 
merits was addreesed to this Court on be- 
half of this respondent and his defence in 
the lower Court was identioal with that of 
his father Juharmal. Moreover, he has taken 
the opportuoiJy afforded by hia joinder as a 
respondent to prefer objections to the decree 
of the lower Court, In the^e oircumstanoea 
I soDsfder that it was quite unnecessary 
for Mohanlal to appear by a separate prao. 
titioner and I decline to allow him any sepa¬ 
rate costs. 

The plaintiff will pay all the costs of the 
appeal to this Court and tbe costa of tbe 
objections will follow tbeir result. 

Appeal dUmitsed. 


MADRAS HIGH COURT. 

Secosd Civil Appeal No. 859 of 19i8. 
December 1, 1919. 

Preient '.— Sir John Wallis, Kx,, Chief Justice, 
and Mr. Justice Sadasiva Aiyar. 

Sri GADADHARADOSS BAVAJI 
MAHANT OF BALAJI MUTT 
— DKKENDiNT No. 3— APPELLANT 

versus 

SURTANARAYANA PATNAIK and 

OTHERa— PliIMIFFS AND DEFENDANTS 

Nob, 1 AND 2—Rrspondbnts. 

}{a>hae Estata Land Act (I of 1908J, $. 8 (2), (6), 


(ll)--Jlf»nor inamdar—Granlce of lands in per- 
manently settled estate, whether 'land.holder'~*RenU 
tn ci. (6j, meaning of. ' * 

Per Wallis, C. J.—An inaindarto whom lands were 
panted by the zemindar after the settlement- out of 
the lands included in the permanently settled 
estate is not a land-holder’ within the definition of 

clause (6) of section 3 of the Madras Estates Land 

Act. [p. 96, col. I.] 

Sivini Appalanarasimhulu. v. Murada Sanvasi. 17 
Ind. Cas. IvOj 38 M. 33, not followed. 

There is no sufficient reason for refusing to apply 
the definition of ‘rent’ in clause (IJ) to the word 
rents in clause (6) of. section 3 of the Madras 
Estates Land Act, and full effect can be given to 
pat Uefinition by reading the latter part of it as 
intended to include, as it says, persons entitled to 
collect the rents due to the owner of the estate, such 
as farmers or assignees of such rents by way of 
mortgage, etc. /nums and under-tenures in larger 
estates which do not consist of one or more villages 
but are of lesser extent are not within the operation 
of the Act.'p. 96, col. I.] 

Per Sadasiva Aigar, J—'dissenting ',—Aninarhdar 
to whom lands were granted by the zemindar 
after the settlement out of lands included in 
the permanently settled estate is nota‘Jand-holder’ 
within the the definition of clause (6) of section 8 
of the Madras Estates land Act. [p. 96, col. 2.] 

Second appeal against the deoree of the 
Court of the Temporary Subordinate Judge 
at Berhamporp, in Appeal Suit No, 20 of 
191S, preferred againet the deoree of the 
Court of the Additional Distriot Mnneif, 
Berhamporp, in Original Suit No. 284 
of 1916, 

This seooud appeal oomiog on for bearing 
on tbe 2l8t February 1919 aod on tbe 30th 
April 1919, upon perusing tbe grounds of 
appeal, the judgments and deoreee of the 
lower Appellate Court and the Court of first 
instance and tbe material papers in the 
suit and upon hearing the arguments of 
Mr. M, 8. Bamanuja Aiyangar, for Mr, 

0. S. Venkatachariar^ for the Appellant, 
and of Mr. A. 0, Sampaih Aiyavgaf^ for 
the Ist Respondent, and the 2Dd and drd 
respondents having been given up, the 
Court (SadaeivA Aiyar and Phillip?, JJ.) 
made tbe following 

ORDER.—The lower Appellate Court has 
not given findings cn the following ques¬ 
tions, 

1. Whether the aadjau deed Exhibit A 
18 geanine and whether on the right ooa- 
struotioD of that deed it was a grant also 
of the Kudivaram interest besides part of 
the Melvaram interest in tbe plaint lands p 

2. Ou the evidenoB taken as a whole, 
what i] the Gcneot ooQoloeioo on the 
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(laestioD whether the inam is a post* 
BettlemeDt inam or a pre settlement tnam ? 

As we oousider it desirable to have 
dehnite findings on these points-, we remand 
the ease to the lower Appellate Court for 
snbmission of saoh findings on the evidenoe 
on reoord within fonr weeks of the re* 
opening of this Coart after recess. Ten days 
will he allowed for filing objections. 


In oomplianoe with the above order the 
Temporory Snbordinate Jndge at Berham* 
pore snbmitted the following 

FINDINGS—I am directed by the High 
Goart to snbmit findings on the following 
issues, viz. 

(1) Whether the oadjan deed, Exhibit A, 
is gennine and whether on the right con* 
strnotion of the deed it was a grant also 
of the Kudivaram interest besides part of 
the Melvaram interest in the plaint land? 

(2) On the evidence taken as a whole, 
what is the correct oonolasion on the qaes 
tion whether the inam is a post>eettlement 
tnam or a pre settlement inam ? 

My findings are as follows ; — 

2. lit Issue -As regards the first part of 
this issne, viz.^ whether the cadjan deed 
Exhibit A is gennine, this deed is said to 
have been granted to plaintiff's great grand* 
father, Sanjrasi Patnaik, by a former Zamin* 
dar of Surangi in 1794. It is produced 
by plaintiff, but beyond producing it, 
plaintiff does not know anything personally 
about its execution. To prove that it is 
genuine, plaintiff relies on certain facts 
contained in the 3 doonments Exhibits B, G 
and D. Exhibit B is a certified copy of 
Kyfiat given by plaintiil’s father before 
the loams Alienation Inspector of Snrangi 
Estate on 23rd July 1895, when that estate 
was under the management of the Court 
of Wards and enquiry made regarding the 
resnmabilify of certain inams including the 
inam now in question. In this Kyfiat 
plaintiff’s father made a statement that the 
inam in question was granted to his grand* 
father Sanyasi Patnaik in 1794, and he 
also then produced the oadjan deed, Exhibit A. 
Exhibit 0 is a certified extract from the 
iist of inams, the right to which is barred. 
The enit inan is therein shown as one of 
such tnams. This list ia dated 9tb April 
1896 and signed by the Collector. It 
was prepared after the abovesaid enquiry 


Exhibit D is a printed copy of the judgment 
in Original Suit No. 690 of lt09 on 
the file of the Sompeta District Munsif’s 
Court. It was a suit bronght by the present 
Zamindar of Snrangi after be bad attained 
majority and the Court of Wards ceased 
to manage the estate. Seeing that the 
Court of Wards did not take any action 
against the present plaintiff to resume the 
suit tnam, tbs Zamindar brought that euit 
against the prEsent plaintiff for its resump* 
tion on the ground that it is a eubsequent 
inam granted to plaintiff’s father for personal 
services, In that suit also the present 
plaintiff put forward the same contention 
which he has now put forward, tiz., that 
the inam was granted to bis great-grand¬ 
father absolutely in 1794. But I do not 
attach any weight to these documents. Exhi¬ 
bit A is a cadjan doonment and can be easily 
brought into existence at any time. No 
one attested this doonment. It does not 
contain the name and signatnre of the writer. 
It does not contain the signature of even 
the grantor, or of the person anthprized 
by him to execute it. The first time it 
was produced by plaintiff’s father was only 
before the Inams Alienation Inspector in 
1895, and had not seen the light of day 
before. As regards plaintiff’s father’s state* 
ment in Exhibit B it is a self-serving 
statement made after the Court of Wards 
wanted to resume the inam. With respect 
to Exhibit C, it does not contain any farther 
information about the origin of the grant 
than wbat is contained in Exhibit B; 

and the Collector never expressed his 

opinion thereon. (Toe remaik column 8 
was left blank.) From tbe fact that 

the Collector included tbe inam in ques¬ 
tion in the list of those which cannot be 
resumed, it cannot be said that he 

believed tbe geDuiiieness of Exhibit A and 
the plaintiff’s father’s statement in Exhibit 
B. He might have thought that the inam 
was granted to plaintiff’s family absolutely 
sobsequent to the Permanent Settlement 
and, therefore, inadvisable to sne for resump- 
tion. The judgment Exhibit D aho does 
not help plaintiff. In that judgment the 
Court did not decide whether Exhibit A wao 
genuine or when the inam was granted. Th-^ 
suit was dismissed merely on the grouiu'l 
that tbe Zimindar failed to prove his 
lion that the inam was granted to plaintii^’g 
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family on service teoare. For the above 
reasons I am not tnolined to believe that 
Exhibit A is gennine. 

3. As regards tbe second part of this 
issne, it is not neaesaary to express any 
opinion in view of my finding that Exhibit 
A is not genuine. I shall, however, express 
my opinion on the assnmption that it is 
genuine. Tbe deed Exhibit A reoites as 
follows:—“The following laode, vte, Poithi- 
hita wet 30 Bbaranams and Saro billo 30 
Bharaname in Koitho Bati of Thandipnr 
Kasha and 8 Bbaranams of dry land in 
Thandipur and 4 Bbaranams of dry land in 
Ambogam, thus 72 Bbaranams of lands wet 
and dry have been granted. Ton shall be, 
therefore, from this day onwards enjoying 
the aforesaid lands as far as their boundary 
limits hereditarily and paying through tbe 
Kaji of our Kasha a Kattubadi of Rs. 15 
on the wet lands at Rs j per Bharanam and 
obtaining reoeipts/’ From tbe language n^ed, 
viz , that tbe lands have been granted and 
that the grantee shall be enjoying those 
landp, it te clear that tbe lands tbemselve?, 
and not merely a part of tbe Melvaram 
interest, were granted as inam. 

4. 2nd Issue'. —In support of bis contention 
that tbe xnam is a pre*8ettlement inam plaint* 
iff relies on the oadjan deed, Exhibit A, and 
also fon tbe doonments Exhibits B, 0 and D 
which are already referred to. But I have 
found that Exhibit A is not genuine. With 
respect to Exhibits G and D, there is nothing 
in those 2 doonments which goes to show 
that tbe Collector or tbe District Mansif 
over held the tnam to be a pre-settlement 
inam. As regards the Kyfiat Exhibit B 
given by plaintiff's father, it is a self serving 
statement made after disputes had arisen. 
Except these 4 documents there is no other 
evidence on the part of the plaintiff to prove 
his allegation. In my opinion plaintiff has 
failed to prove that the inam is a pre-settle* 
ment inam. It most, therefore, be considered 
as a subseQuent inam. 

This second appeal coming on for final 
bearing alter tbe return of the findings of 
tbe lower Appellate Court upon the issue 
referred by this Court for trial, the Court 
delivered the following 

JUDGMENT. 

Wallis, C. J.—Wo accept the finding that 
the oadjan deed^ Exhibit A, is not proved. 


There is, however, in this ease nothing, to 
rebut the presumption recently laid down by 
tbe Privy Council that tbe grant to tbe 
inamdars was a grant of the proprietary 
right in tbe snit land inclnding the Kodiva- 
ram as well as tbe Melvaram interest. There 
is, also, no sufficient reason to interfere with 
the finding on the second additional issue, 
assuming it to be material, that the inam 
in question was created after tbe permanent 
settlement of tbe estate. 

The suit lands are situA^ed in tbs village 
of Thandipnram in tbe permanently settled 
Zemindari of Suraogi and are held of tbe 
Zemindar by the inamdar at a Kattnhadi or 
quit rent of Ri. 15 payable to the Zemindar. 
If tbe whole village had been granted, it 
would itself have constituted an estate within 
tbe meaning of the Madras Estates Land 
Act, as coming within tbe words ‘one or 
more villages” of a permanently settled 
estate in section 3 (2) (c), and tbe Act 
wonld have been applicable to Ryots bolding 
under tbe iiiamdar. It has, however, been 
contended before ns that although tbe lands, 
which are only part of a village, are not 
made an estate in themselves by virtue of 
this clause, the Act is rendered applicable 
bscauM tbe inamdar is a land holder” 
within tbe meaning of clause V. Before 
coming to the wording of this definition, it 
ie desirable to examine tbe general scheme 
of tbe Aot, in the light of which tbe defini¬ 
tion in olauee Y of section 3 (2) mast be 
interpreted, with a view of seeing if it 
wae really the intention of tbe Legislature to 
apply tbe provisions of tbe Aot as between 
tbe snatndar and bis tenants, where the land 
is situated in a permanently settled estate 
and consists of any part of a village and 
tbe inamdar ie the owner of the Kudivaram 
as well as tbe Melvaram. Now the Aot is 
celled the Madras Estates Land Aot and 
its general scope ie limited by the definition 
of estate in section 3 (2). That definition is 
reproduced, with one important moditiea- 
tion, from Madras Acts XE of 1894 and lY 
of l897 where it had been found convenient 
to answer the pnrposes of these Acts; but, 
whereas danse (d) in that Aot ran “any 
village of which the grant was made on' 
bad been confirmed by the British Govern¬ 
ment,” tbisappears intbe present Aot as “any 
village of which tbe land revenue alone 
baa been granted in snam to a person not 
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owDiQg the Kndivaram thereof, provided 
that the grant has been made, confirmed or 
recognised by the British Government or 
any separated part of enoh village,*’ 
Therefore, as regards inams ontside the 
large estates coming under olaases (a), (b) 
and (e), it is clear that the Legislatnre 
did not wish the Act to apply between 
the inamdar and his tenants where the 
inamdart owned the Kndivaram as well as 
the Melvaram, or where land was only 
part of a village unless it had been 
separated from the rest of the village. 
This being the policy of the Act as 
regards inam$ ontside large estates as 
defined in clauses (a), (&) and (c), the 
next qnestion is whether it was the 
intention of the Legislature that the Act 
should apply to such inama when the lands 
were sitnated within these large estates. 
Looking at the matter as between the 
inamdar and his tenants, there seams no 
strong reason for making the Act inappli¬ 
cable where the quit rent is payable directly 
to the Government, and applicable where 
it is payable to the Zemindar 

or Poligar as in olanses (a), (6) and tc). 
It is prtma facie nnlikely that the Legisla¬ 
ture should have intended to apply a 
different rule in these two oases and if 
it did, it would have so provided expressly. 
In one class of oases it has so expressly 
provided, because clause (e) constitutes 
any portion of one of the larger estates 
dealt with in clauses (a), (b) and (c), an 
Estate of itself within an estate for the 
purposes of the Act where it consists of one 
or more villages and is held on a permanent 
under-tenure, whether the tenure holder or 
tnamdar owns the Eudivaram or not. The 
Legislature having thus expressly made the 
Act apply as between the inamdar and 
hia tenants in tbe case of certain iname 
in these large estates by virtue of the 
definition in clause (e), the next question 
is whether it intended to nullify that 
definition and render it altogether nugatory 
by adopting a few lines lower down a 
definition of land-holder" wide enough 
in terms to include holders of inams and 
other under* tenures in tbe larger estates, 
where the tnam in question did not 
consist of one or more villages, but as 
here of a lesser extent. The onus of show¬ 
ing that tbe definition of land-holder had this 


extraordinary result is strongly on those who 
affirm it. i ^ 

To come now to tbe definition itself, land¬ 
holder’ is defined in tbe first part of clause, 
y as meaning '*a person who owns an. 
estate or part thereof". Stopping here, ap. 
inamdar who holds under a Zemindar 
subject to tbe payment of quit rent to 
him is not the owner of the inam land 
in the ordinary legal meaning of the word, 
owner, as held in Baja of Vitianagaram. 
V. Collector of Vizagapatam (1) where 
the authorities are cited. So long as a 
full owner in making a grant reserves an 
interest to himself, as by way of rent, he 
and his encoeasora continue to be the 
owners, no matter bow insignificant may 
be tbe interest be reserves for himself. 
There is no reason for attributing a 
different meaning to the term owning 
an estate in tbe present definition. No 
doubt where an tnam is an estate within 
an estate by virtue of the definition in 
clauses (c), (d), section 3 (2), as the object 
of the inclusion is to apply tbe Act be¬ 
tween the inamdar and bis tenants, tbe 
inamdar must be held to be the land holder 
for the purposes of tbe Act, but that is, 
not because he comes within the definition 
as owning an estate, but because it would 
be repugnant to the subjeot or context to 
apply the strict definition of **iand'bolder" 
to such a case. 

Tbe main contention, however, was that 
in a case such as the present the inamdar 
comes within the definition of land*boIder, not 
because he is a person **owning an estate or 
part thereof,"but because the clause proceeds 
to include in the term land holder 'every 
person entitled to collect tbe rents of the 
whole or a portion of the estate by virtue 
of any transfer from tbe owner or hia 
predoessor-in-title or of any order of a 
competent Court or of any provision of 
law." What are to be collected here are 
"tbe rents of the whole or any portion of 
the estate" and rent is defined in clause (u) 
as meaning "whatever is lawfully payable 
in money or in kind or in both to a land¬ 
holder for the use or occupation of lanr! 
tn his estate for the purpose of agrioultnro.’^ 
It is a payment to a land-holder for tl j 

use or oocDpaticn of land in his e^t 

(1)26 Ind. Cas. 780j38 M. 1128; 27 M, L. J, j 
(19U) M. W. N. aiOi 1 li. W. 636. 
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Md oADDot, therefore^ inolado a paycaeat by 
ienaots to an inamdar for nee and oooupa* 
tion of land in an estate wbiob is not the 
inamdar^B estate bat in the estate of the 
Boperior lac d bolder. Not only then is tbe 
•onetraotion contended for opposed to tbe 
■obeme of tbe Aot, and tbe apparent 
intention of tbe Legislature as I have already 
endeavoared to show, bat it oannot be 
arrived at without disregarding tbe debni- 
tion of rent ” wbiob itself bas been framed 
to fit into the general sobeme of tbe Aat. 
There is, in my opinion, no eaflfioient reason 
for refueing to apply the definition Of 
**rent” in elanse (11) to tbe word "rente” 
in olaase (5), and fall effeot can be given 
to that definition by reading tbe latler 
part of it as intended to inolade, ae it 
Bays, persons entitled to oolleot the rents 
due to tbe owner of tbe estate, eaoh as 
farmers or aesigneea of saob rent by way 
of mortgage, e^o. Whatever oonstraotion 
be pat npon it, it affords, in my opinion, 
no justifioatioQ for bringing inams, snob ae 
that with wbiob we are dealing within 
the operation of the Aot oontrary to the 
intention of tbe Legislature as soffioiently 
indioated in tbe definitions of "estate,” "rent” 
and ryot” wbiob are oorrelalive and mast 
be read together. 

The oontention tnw pat forward is no doubt 
supported by the deoision in Sivini Appala* 
nara$imhulu v. Murada Sanyasi (2) wbiob 
has been followed in several oases. In 
that and the subeequent deo^sfoDS many 
of tbe oonsiderations I have set out were 
not dealt with and were apparently over' 
looked. I am unable with great respeot 
to follow them, as I am satisfied that it 
was not tbe intention of tbe Lsgislature to 
apply the Aot to ibis olass of oase?, and 
it appears to me to be of great importanoa 
that an Aot of this kind sboald not be 
extended by strained oonstraotion to oases 
not contemplated by tbe Legislature. If oases 
suob as this are to be brought under the Aot, 
it shonld be by an amendment of tbe existing 
Aot. For these reasons 1 agree with the 
Subordinate Judge and would dismiss this 
seoond appeal with oosts, 

SiDASiV-t AiYiR, J.—I regret that I have 
tbe midforlnne to differ from my Lord tbe 
Chief Jastioe in this oase. 1 agree that, 
after the reoent deoisions of tbe Privy 
(2) 17 IdU. Caa. 120i 33 M.33. 
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Coansll, we must hold that the post sefcUe- 
mant grant made to the inamdar (the 
plaintiff’s ancestor) was a grant ol both 
Waraiui, It is also clear that tbe inim 
not being a whole village or part of a per¬ 
manently settled estate separately regidtered, 
the laods themselves do not form an estate 
within the definition of seotion 3, olau^e 2 
(6), {d) or (e) of the Ejtatea Land Aot. 

The deoision in this oase, therefore, depends 
solely apoQ the answer to the qaestion 
whether an inamdar to whom lands were 
granted by tbe Zamindar after the settle¬ 
ment and oat of the lands inoloded in tbe 
permanently settled estate is a land-holder 
within tbe definition of olaase 5 of seotion 3, 
If an inamdar oan be said to own part 
of an estate, be olearJy oomes under the 
definition of land holder. If, again, be can 
be oalUd a person " entitled to collect the 
rents of any portion of an est ite by virtue of * 
the inam grant (wbiob is clearly a transfer), 
then also be oomes under tbe definition of 
land-bolder and seotion 6 applies in favour 
of tbe ryots bolding lands under him. 
Now, the inamdar of a whole village is 
admittedly a land-holder, beoaase the whole 
village itself is an estate and he ou}ns it 
ae an inamdar even though be might be 
paying some Kattabadi or Jodi to the higher 
owner, tbe Zemindar. Tbos tbe words 
persons owning part of an estate” in 
olaase 5 of seotioo 3 admittedly inolude 
several olases at least of inamdare also, 
notwitbstanding that their ownership is 
aooompanied by the recognition of a higher 
owner, tbe Zemindar, tbrongh their pay* 
ment of Jodi or Kattabidi to the Zimiadar, 
Henoa it seems to me that a minor tnumdar 
also, iboagb be may not own a whole village 
in an estate as part of an estate, does own in 
the very same sense his inam lands wbiob are 
undoubtedly part of tbe permanently settled 
estate and henoe be oomes under the de¬ 
finition of land bolder even within the first 
portion of the definition of land holder. If, 
again, ‘ rents” in the second portion of tbe 
definition mean “rents and profits,” hs is 
inolnded in tbe seoond portion of the de¬ 
finition also, where be usually lets tbe 
lands to tenants and obtains rents from hie 
tenants. Some inamdars no doubt wuald 
still esoape falling under the definition of 
"land bolder,” that is, those inamdars to 
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whom inams- had bsen granted before the 
Permanent Setttement without re 8 erv 2 tton of 
KaHuhadi or Jodi. 1, therefore, think that 
the oonetraotion plaoed by the nniform 
deeisioDS of this Coart on the definition of 
land-holder’* does not render altogether 
nagatory the definition of an “estate” in 
olanse 2 (s) of eeotion 3, as it does ezolade 
some inamdars from the provisions of the 
Aet, that is, many pre settlement inamdan. Aa 
regards all poBt^settlement their grants 

were grants of land oat of an estate and saoh 
grants oannot prevent those lands from 
Qontinning to be part thereof,” that i«, 
part of the estate,, whether that part forms 
a whole village (in which case the inamdar 
admittedly does own it) or only defined lands 
not forming a whole village. 

Again the Madras Estates Land Act 
came into force in July 190?, It naturally 
took about 3 years for the qnestion, whether 
a Dharmila minor tnam'far is or is not a 
“land holder”, to arise before the High 
Court for direct decision after contest in a 
lower Court or Courts. The earlieit direct 
decision on this point I have come across is 
the one in Civil Revision Petition No, 895 of 
1910 dated 9th November 1911, where Abdur 
Rahim, J ,buld that a minor Dharmila inamdar 
is a “land-holder.” For more than eight years 
now, that view has held the ground. Sundara 
Aiyar, J, and myaslf followed it in Sivini 
Appalanarasimhulu v, Murada 8anya$i (2) and 
I find that a majority of the Judges of this 
Court have followed the same opionn. I 
am, therefore, unwilling to depart from this 
catena of decisionp, especially as it is very 
diffimU to get at the real and final inten¬ 
tion of the Legislature from the words of 
an Act whose language was added to and 
modified during its long progress through 
the Lsgislative Gounoil iu various ways, 
according as the pirty favourable to the 
land holder or the party favourable to the 
tenants got the upper hand in debates from 
time to time. I would, therefore, allow the 
appeal and dismiss the suit as the teuants 
had obtained full occupancy right uuder 
section 6, on the da‘o of this suit. As 
regards costp, 1 would give costs in this 
second appeal to the appellant (drd defend¬ 
ant), but as section 6 was not relied on 
in the Conrt of the District Munsif, I would 
order the parties to bear their respective costs 
in the lower Courts. 
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or 

Rbsolt— the' appeal' is dismissed with 

oosts. 

M. c. P, 

Appeal dUmUeed. 


CALCUTTA HIGH COURT, 

Appial pftOB OaioiHAL Dco^eb No. 151 or 

1917 . 

February 6, 1920. 

Preienf:-—^Mr. Justies Richardson and 
Justice Sir S^ed Shamml Huda, Kt. 

BE JOY SINGH HAZ ARI—PLiiiftipP—' 

Appellaat 

venue 

Srimati MATHURIYA DEBYA, 
w.DOw OF RAMDIN H4ZARI, akd othbrs^ 
Dbfbnoamts—Respondents. 

Civil Procedure Code {'Act V oj 190 V, 0. XXXII, 
rr, 4, y —Next Jriend of minor having interest in 
conflict with that of minor, effect of — Compromise, 
when binding upon minor—Fraud and collusion, effect 
of—‘Hindu Law — Mitakahara—Adoption—Infant, whe* 
ther can he adopted. 

If in a gait the personal interest o£ the neat 
friend of a minor conflicts with hia duty towards the 
minor, then, unless the next friend shows uberrima 
flies, he is not competent to act as the minor’s 
next friend. In such a case the minor is not 
properly represented and the degree in the suit 
would not be binding upon him', [p. 105, col. 2* 
p. 1C6, col. 1.] ’ 

Unnoda Dabee v. Maria Louisa Stevenson, 22 W. B. 
290, followed. 

It is no dereliction of duty on the part of a 
guardian to refuse to litigate on his ward’s behalf 
a claim which ho knows to be false and unfounded 
in fact. [p. 106, col. I.] 

In giving permission to compromise a suit oa 
behalf of a minor, it is usual and dosirable that 
the Court should record an order stating that it 
considers the compromise to be for the benefit of 
the minor, but such an order is not essential to the 
validity of the compromise. The addition of the 
words “ expressly recorded in the proceedings” 
in Order XXXII, rule 7, of the Code of Civil Pro- 
codure has not changed the pre-existing practice 
under section 462 of the Code of 18S2. [p. 107, 
col. 1.] * 

Manohar Lai v, Jadu Nath Singh, 33 I. A. 128-8 
Bom. L. E. 439; 10 C. W. N. 898; 4 C. L. J. 8; 16 
M. L. J. 291; 3 A. L. J. 710; 28 A. 585; 9 6, C. 219: 
1 M. L. T.210 (P.O ), followed. 

Under the Mitakshara the order of performing 
sradh ceremony has no necessary relation to the 
order of succession to property, [p. 1C9, col. 1.] 
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It is nob iUe^l to adopt an infant in anns, but 
it is very unusual for a child to be formally taken 
in adoption at the early age of thirteen days. [p. 109, 
col. l.J 

Apart from fraud or collusion or any vitiating 
circumstance, a question settled by a compromise 
cannot afterwards bo revived in Court for judicial 
determination, [p. 112, col. 1,] 

Miles V. Kew Zealand Alford Estate €o , (\S86) 32 
Ch. D. 266; fi6 L. J. Ch 801; 64 L. T. 682; 34 W. E. 6C9, 
Rameswar Pershad Singh v. Ram Bahadur Singh, 
34 C. 70; 11 C. W. N. 178; 5 C. L. J. 175; 17 
M. L. J. 6»; 2 M. L. T. 165 (P. 0.1, followed. 

The family to which the plaintiff belonged was 
governed by the Benares School of Mitakshara Law. 
One or other of its members acquired considerable 
properties in the Chittagong District which de- 
volved on throe brothers, Kamala Prasad, Kanta 
Prasad and Bhagirath The only living ropreson- 
tatives of Kamala Prasad's branch were defendants 
Noa 4 and 5 who were the widows of his two 
sons. Bamdin and defendant Xo 2 were two 
sons of Bhagiratl.. Bamdin was taken in adoption 
by Kanta I'raFud. Defendants Nos. 1 and 3 were 
the widows of Ramdinand Kanta Prasad respectively 
and the plaintiff was the son of defendant No. 2. In 
1909 defendant No. 2 on behalf of himself and as 
next friend of his minor son, the present plaintiff, 
instituted a suit as members of a joint undivided 
Mitakshara family and prayed fora declaration of 
their title as such to the Chittagong properties and 
as against defendant No. 1 foi recovery of posses¬ 
sion. In this suit a compromise was arrived at 
by which the defendant No 2 and his son, tho 
present plaintiff, got a moiety of the properties in 
dispute, and the other moiety went to defendant 
No. 1. After attaining majority the present suit was 
brought by the plaintiff for a. declaration that as 
the adopted son of Bamdin he was entitled to an 
8-annas share of the Chittagong properties and that 
the consent decree in the previous suit was not 
binding on him; 

Held, (1) that in order to determine whether 
the plaintiff was bound by the compromise, it was 
necessary first to ascertain whether he was or 
was not adopted in fact; [p 105, col. I.] 

(2) that if the jilaintiS was adopted by 
Bamdin and tho adoption was sedulously kept 
from the knowledge of the Court, then the leave 
or consent of the Court to the previous suit being 
compromised would be no true consent and the 
minor would not be bound by the compromise; [p, 106, 
col. 2.] 

(3) that if the plaintiff was not adopted by 
Bamdin, he was bound by the compromise 
decree, [p. 108, col. 2.] 

Appeal againet the deoree of the Addi- 
tiooal Sabordiaate Judge, Chittagong, dated 
the 22Dd of Maroh 1917. 

FACTS appear from the judgment. 

Mr. S. B. Daa (with him Babas Ohandra 
Sekhar Sen, Mukunda Behan Mullick 
and Narendra Kumar Das), for the Ap. 
pellant.—The plaintiff is the appellant. 
The appeal arises out of a suit for deolara* 
tion that the defendant No. 6 Is not the 
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adopted son of one Ramdin, that plaintiff 

18 bis adopted eon and as saoh he ia 
entitled to 8 annas of the Chittagong 
properties belonging to bis adoptive father, 
Ramdin, and lastly plaintiff prayed for the 
setting aside of a deed of oompromise in a 
previoDS snit in whiah he was represented 
by bis father, be being a minor at that 
time. The learned Subordinate Judge dis^ 
missed (be eait, holding ttat the plaintiff 
was not the adopted son of Ramdin, neither 
was defendant No. 6 the adopted son of 
Ramdin and that the plaintiff was bound 
by the oompromire deoree. My appeal is 
directed against the deoision of the learned 
Subordinate, on the two main grounds that 
be ought to have held that the plaintiff 
was the adopted eon of Ramdin and that 
he was not bound by the oompromise 
deoree. The defendants’ appeal Nr, 14) of 

19 7 need not be gone into if 1 euooeed 
in this eppeah The properties originally 
belonged to Bbagaban Singh Hazari, who 
died leaving a son Anup Singh. Annp 
had four 8)08 Gaoga Proaad, Bbola Singh, 
Laobman Singh and Baburi Pr3?ad. Bhola 
Singh bad a eon Kamala who left three 
SODS, Ragbobar whose widow is defendant 
No. 4, Ramdas who died unmarried and 
Ramnath whose widow is defendant No. 5. 
Laohman Singh had one son Kanta Proead, 
whose widow Chbatan Kumari is defendant 
No. 8. Baburi Prosad, the fourth son of 
Anup, bad one son Bhagirath who died 
leaving Ramdin whose widow is Mathuriya 
defendant No. 1 ; Sheodayal who is defend* 
ant No. 2 whose eon is Gajaraj clias 
Bejoy Singh, the plaintiff in this suit ; the 
third and fourth sons of Bhagirath are 
dead and we are not now oonoerned with 
them in this appeal. 

The Hazari family belongs to the Banda 
District in the United Provinoes and is 
governed by the Benaras Sobool of Mitak- 
sfaara Law. It is an undivided joint Hindu 
family. The properties wbieh were at soma 
time acquired by some of the members 
have been looked after and managed ever 
einoe by one of the most oompetent of the 
members. Our oase is that Kanta Prosad 
had managed these properties and lived at 
Chittagong for that purpose. 

My oase is that Kanta Prosad adopted 
Ramdin. Plaintiff was born on November 
18tfa, 1895, and was adopted on Deoember 
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lBt,-l&95. Oo the day of his birth he was 
made over to defendant No. 4. At that 
time Sbeogobin, the eldest son of Sheodyal, 
was alive. He died a few months after 
plaintiff’s adoption. When plaintiff was 8 
or 9* months old, be was brought to 
Obittagong and was taken baok after 2 
years. He oame baok to Chittagong when 
be Was d or 7 years of age and was 
pot in a sohool and was treated as the 
son of Bamdin. Ranta Prosad died on the 
25th September 1904. Sheodyal all the 
while had been living at Banda while the 
plaintiff had been living at Chittagong 
under the eare of Bamdin. The family 
eonsieted of Ramdir, Sbeodayal and (be 
plaintiff. Bamdin as the eldest male 
member took the management of the 
Zsmindary in his hands. Kanta Prosad had 
no power to give away by Will the pro- 
perfy which belonged to all the joint mem¬ 
bers of the family. Bamdin died on 5th 
November l£0i. Sbeodayal was then at 
Banda while the plainliff was at Chittagong. 
The plaintiff performed the Sradb of 
Bamdin and the learned Subordinate Judge 
has found it to be true. I submit that if 
the plaintiff was not the adopted eon of 
Bamdin as the other side oontend, then 
Sbeodayal as the nearest Sapinda should 
have performed Ramdin’s Sradh which be 
did not do. After the Sradh defendant 
No. 1 got her name registered, the exact 
date of which is not known. However, it 
is in evidence that plaintiff. Sbeodayal and 
defendant No. 1 continued (o live jointly, 
Sbeodayal’s principal residence being at 

Banda. About the year 1908 defendant No. 

2 came to Chittagong and went to bis 
Zemindary and there be discovered that 
defendant No. 1 was registered as the 
owner of the Zsmindary. That was about 
September or October 1903. In February 
1909 defendant No. 2 instituted Suit No. 223 
on behalf of himself and his eon. 

[Shahsul Hooa, J.—There was no men¬ 
tion of the adoption intbatsuitP] 

Mr, Dai. No, The suit was compromised 
on the 6th July 1910. Sbeodayal com- 
promised because he had no sufficient 
funds to carry on the litigation. By the 
terms of the compromise the plaintiff and 
his father got half of the properties while 
the defendant No. 1 obtained the other 
Dill. Sbeodayal consented to defendant 


No. I’s taking a son in adoption in the 
compromise. We challenge the compromise 
decree beoanse it is not for the benefit of 
the minor. Then the partition was made 
according to the terms of the compromise 
deores and possession was given to the 
partiej. In 1913 defendant No. 1 was 
trying to adopt defendant No. 6, Upon 
that the mother of the plaintiff attempted 
to prevent the adoption by applying for 
an injunction to restrain defendant No. 1 
from adopting defendant No. 6. On 30th 
April U13 the application was refused. 

Now I will give your Lordships some 
important dates for the period sub¬ 
sequent to that. The defendant No. 6 
was adopted on the lat of May 1913. 
The plaintiff attained majority on the 
19th of November 1913. .The Suit No. 17 
was withdrawn on the 19fch of May 19U, 
The present suit was instituted on the 12th 
June 1914. (Reads the plaint.) My ease 
is that the properties are joint family pro¬ 
perties and that I am entitled to S-annas 
share of them by virtue of my being an 
adopted son of Bamdin. Therefore, the first 
point for consideration is whether the 
family is a joint Hindu family. The next 
point IS whether the family is governed by 
(be Mitakshara Sohool of Hindu Law, If 
the plaintiff be the adopted son be is 
legally entitled to 8 annas share of the 
properties. If he is not an adopted son. 
then even as a member of a joint Mitak- 
ahara family the plaintiff ia entitled to 
one-third of the properties with defend- 

I • brother of 

the plaintiff. If the plaintiff is the adopted 

son, he is not bound by the compromise as 

It 18 not at all beneficial to bis interests. 

If he IS not an adopted eon, then also hs 

would not ha bound as the terms of the 

oompromise are unreasonable. The question 

whether the eompromiso was forthe bensBt 

of the plaintiff or not woold involve another 
question, me, whether the properties in 
dispute were properties of a joint Hindu 
family. But the learned Snb.Jndge did not 
oonsider the question at all. His deoisiou 
was mainly that the plaintiff was ,.oi 
an adopted son and that he was bsur.n 
by the eompromiso deoroe. My point 
that if there was no adoption, then'i n 
plaintiff woold get an equal share with dof,; ii. 
ant No, 2. Defendant No. I would in that 
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Qase be entitled to maiDteoanoe only. By 
defendant No 1*8 adoption the plaintiff’s 
share wonld be rednoed to one*tbird. By 
the oompromise defendant No. 1 has got 
8 anna?, whieb is against the benefit of the 
plaintiff. 

If the oompromise is not binding, then 
the following qaestions would arise for 
eonsideration, its., (1) whether the plaintiff 
is or is not an adopted eon, (2) if not, whether 
the properties in dispute belong to the 
joint family or not. (Beads the judgment.) 

The Subordinate Judge ha^ found that 
the parties are governed by the Mitaksbara 
Sobool of Hindu Law. The natural pre* 
sumption wonld be that the family was 
joint unlese it be rebutted. The onus of 
proving that the family was not joint but 
separate would be on the other side and 
not on the plaintiff. 

I shall now take up my first question, 
viz.^ whether the plaintiff has or has not been 
adopted. From the judgment it seems as 
though the learned Judge bad made up bis 
miud from the very beginning and then 
proceeded to adjudioate upon tbe question. 
(Reads the evidenoe.) Tbe evidence on tbe 
point is one sided. We have mentioned the 
namee of the men whom defendant No. 1 
should have ealled. But she did not 
venture to oall them although she bid 
ample opportunity to do so. Tbe plaintiff 
on tbe other band baa called in the Lambar- 
darp, the most respectable people of tbe 
village, who could be naturally expected 
to have been present on such occasions. 
Why Sheodayal did not mention the 
fact of adoption in tbe previous suit 
cannot be explained. 1 do not rely cn 
Sheodayal’s evidecoe. His interests would 
ba affected if plaintiff’a adoption be proved 
as in that case bis share would diminish. I 
will now deal with the probabilities and the 
conduct and treatment of the plaintiff in 
the family. (Reads evidenoe.) 

Then as to tbe oompromise Mathuria 
has been given half for her life. Sheodayal’s 
interest was adverse to that of tbe plaintiff; 
hence there was euffioient reason for bim 
to compromise. After the oompromise several 
plaints were filed in which the plaintiff 
was described as tbe son of Sbeodayal. But 
after tbe attainment of majority of the 
plaintiff there is nothing to show that 1 
adopted that position. 


Then as to my other point I will ebow 
from tbe evidence (bat tbe properties bad 
never been separated and that tbe family 
bad all along been in joint possession of 
them, (Reads documentary evidence.) From 
tbe evidence it is clear that the family 
was joint in mess, joint in worship and 
joint in properties. There is no evidence 
except that of defendant No. 1 to prove 
separation. There is absolutely no docu¬ 
mentary evidence to prove separation. 

Then as to Kanta Prosad’s Will, its object 
was to provide for Ohhattan Kumari. He 
could execute the Will to give » status to 
his adopted son. By his Will he did cot 
make any disposition of bis properties, 
neither was then any schedule of properties 
annexed to the Will. I would contend that 
once your Lordships find that the properties 
are joint, the onus would be heavily on the 
other side to prove separation. Tbe oom- 
promife decree is not binding on me, as it 
was obtained by tbe fraudulent suppression 
of tbe fact of adoption and the terms cf 
tbe compromiee were prejudicial to my 
interests. Refers to Ptrupakshappa v. Shtdappq 

(1), Satfteswar Pershad SinffAv, Bam Bahadur 
Singh (2), Biku Ealieat v. Moheth Balwai 
(3), Midnafore Zemindari Oo., Ltd. v. 
Oobinda Mahto (4) per Woodroffe, J*. 

Eow v. Tul:a Bam Bou> (5); Order XXXIl, 
rule 7, Civil Procedure Code. 

Sir Rashbthari Qhosh (with him Babus 
Oharu Chandra Sen, Paresh Chandra Sen and 
Frobhcl Chandra Butt), for tbe Respondents.— 
The plaintiff is not entitled to raise the 
question of adoption unless the oompremiee 
decree is set aside. He is board by the 
oompromise. He ratified the terms of the 
said oompromise cn attaining majority. He 
himself said so in his deposition in tbe 
case. Further he effected a mortgage of 
the 8-anras share of a certain property to 
meet the expenses of this very suit. The 
compromise cannot be set aside now. Tbe 


(1) 26 B. 109, 8 Bom. L. R. 666. 

(2) 34 C.10\ 11 C. W. N. 178j 6 C. L. J. 175; 17 M. 
L. J. 59; 2 M. L. T. 165 (P. C.). 

(3) 8 C. h. J. 266. 

(4) 8C. L. J.3latp. 33. ™ 

(6) 19 Ind. Cas 515; 40 I. A. 132 at p. 139; 17 C. W. 

N. 76f; 11 A. L. J. 689; 18 C. L. J-1; 15 Bom. U B. 
626; 14 M. L. T. 15(1913) M. W.N. 575; 26 M. L. J. 
160; 86 M. 296 (P. C). 
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parties to it oanaot possibly be restored 
to their original position. The oompromisa 
was effeoted to the fall knowledge of the 
Court whish gave its oonsent thereto. The 
nataral presamption would, therefore, be 
that the eompromise was for the minor’s 
bene6t. 

Then, as to the plaintiff’s adoption, the 
learned Sahordinate Judge’s hading is olear, 
whiob ongbt not to be disturbed by the Ap< 
pellate Court unless it is satisfaotorily proved 
that he was wrong. The trial Court is the 
best judge of the oredibility and verasity 
of the witnesses whose demeanour it had 
the opportunity to watob. The story of 
adoption as set out by the plaintiff is 
absolutely improbable and false. The faot 
that Bejoy performed the Sradh of Ramdin 
is not of muoh avail to the plaintiff. The 
performanoe of Sradh is not a matter of 
right but a matter of duty. It has no 
oonnsotion with the law of sooeession 
of the Mitaksbara Sohool. (Disousses 
evidence on adoption and oompromise.) 
In support of my oontention I would 
refer your Lordships to MiUi v. New 
Zealand Alford Estate Co., (6), Jayawickreme 
V. Amartsuriya (7), Upsndra Nath Bose v. 
Bindeshri Prosad (8). Birhhadra Rath v. 
Kalpataru Panda (9', Qanesha Row v. Tulja 
Ram Bow {b)t Biku Halwai ^. Moheah HalwA 


(0) (ISSfl) 82 Ch, D. 268; 56 L. J. Ch. 801; 64 L. T. 
6S2c 34 W. R 689. 

(7) (1918) A. C. 869 at p. 873; 87 L, J. P. C. 165; 
119 L« T» 499» 

(6) 82 Ind Cas. 463^ 22 C. L. J, 462j 20 C. W. N. 
210 , 

(9) 1 C. L. J, 388 ab p. 397. 


(3), Midnapne Z^mindari Co. Ltd. Vt Oohinda 
Mahto (4); Order XXXII, rule 7, Civil Prooe* 
dure Code; seetion 147, Civil Prooednre Code. 
The learned Subordinate Judge, having fully 
gone into the merits of the ease, has arrived 
at right and just hndings whish should 
not be disturbed. 

Mr, S, R. Das replied in brief. 

JUDGMENT.—In the suit out of whish 
this appeal arises, the plaintiff seeks for a 
deslaration that as the adopted son of one 
Ramdin he is entitled to an eight'annas 
share of oerfam properties situated in the 
Distriot of Chittagong and for a farther 
deolaration that the defendant No. 6 has 
not been validly adopted to Ramdin by the 
latter’s widow. The plaintiff also seeks to 
set aside a oonsent deoree in a previous suit to 
whish be was a party as a minor represented 
by bis father. 

The Subordinate Judge has arrived at the 
following oODolnsions:^ 

(1) that the plaintiff is not the adopted son 
of Ramdin; 

(2) that Ramdio’s widow had no au* 
thority to adopt a son and that the adoption 
by her of the defendant No. 6 is, therefore, 
invalid; and 

(3) that the plaintiff is bound by the oon¬ 
sent deoree. 

§fln the appeal before us (No. 161) th® 
plaintiff appeals from the first and third of 
(hese findings. 

The defendant No. 6 has also preferred 
an appeal (No, 146), the hearing of whish 
we deferred at the inatanoe of the 
parties. 



102 INDIAN OASES. [19 2C 

BEJOT SINGH O. HITHUBITA DIBTA. 


The genealogical table whioh follows will be foand eoDvenient for reference:— 


iBt Bon GaDga Proasd idead) 
wife, fiapcb (dead) 

Sod Gumani Siogh <dead) 
wife, Kousalja (dead). 


Bhagabik Singh Eazari (deceased) 
SoDi Anup Singh Hazari (deceased) 


Bhola Singh (dead) 
wife, Gouri ^deadi. 


lachman Singh 
(dead*. 


r 


Bahnri Progad Bhaban 
(dead) 

J 


r-1- 

lafc son Kamala Prosad 2nd son Kanta Frosad 
(dead) (dead) wife, Snmalt 

I Chhatan Kumari 

defendant No. 3. 


-1 

8rd son Bhagirath 
(dead) 


r 


Jst son Baghubar (dead) 

wife, Mohaniya (alive) 
defendant No. 4. 


2nd son Baui Das (dead) 
unmarried. 


I 

8rd son Bamnath (dead) 
wife, Konsalya (alive/ 
defendant No. 6. 


J 


f. i --^- 1 

1st son Bamdin (dead) 2nd son Sheo Dayal ?rd son Chintaman 4th son Bam Charan 
wife, Snmalt Mathuriya defendant No. J=Jahnabi (dead). (dead) 

defendant No, 1, I predeceased father, 


1 st son Sheo Gobin 
(dead). 


2nd son Gajaraj alias Bejoy Singh 
plaintiff. 


'I 


?rd son Gopal Singh 
(dead*. 


The Hazari family to whioh the plaintiff 
belongs originated in the village of Bisenda 
(the name is varionely spelt) in the Banda 
Distriot of the United Provinoee, and ia 
governed by tbe Benares Sobool of Mitak* 
sbara Law. Tbe family for the most part 
still lives there, but one or other of its 
members aoqnired eoneiderable properties in 
tbe Obittagoog Dietriot, which, aooordiog to 
tbe plaintiff’s oaee, devolved on tbe three 
socs of Bahnri Prosad Bbabani, by name 
Kamala Prosad, Kanta Prosad and Bbagi* 
latb. Tbe only living representatives of 
Kamala Proead's branch are the widow of 
bis eldest son, and Kcusalye, tbe widow of 
bis third son, Bam Nath, these ladies 
being the defendants Noe. 4 and 5 in this 
suit. Kanta Prosad’s widow, tbe defendant 
iSo. 3, is an old lady. Bbagiratb, like 
bis brothers, is dead. Tbe principal defendant 
is tbe defendant No. l,Mathariya, the widow of 
his eldest eon Bamdin. His second eoo, ^beo- 
dayal, ia tbe defendant No. 2 atd Sbeo* 
dayaPs eon, Bejoy or Gajaraj bingb, is tbe 
plaintiff. 

There seems to be no question that tbe 
family possessions at Bisenda are joint 
undivided family property. Aocordiog to 


tbe plaintiff, tbe much more valuable pro* 
parties at Chittagong are also joint pro¬ 
perties, and it is tbe family practice to 
send an intelligent member to Chittagong 
to manage them in the interests cf tbe 
family as a whole. This post, tbe plaintiff 
says, was Blled by Kanta Prosad Hazari, 
and though it is disputed whether be aated 
as manager or as proprietor, it is oCmmon 
ground that, in one capacity cr tbe other, be 
controlled tbe Chittagong properties in bis 
lifetime. It is also common ground that, 
having no son of bis own, be adopted bis 
brother’s son, Bamdin. 

Kanta Prosad died on tbe 25tb September 
1904 leaving a Will dated a few days 
earlier (I8th September), by which he gave 
all bis properties, moveable and immoveable, 
to Bamdin to be *Malik thereof’, the pro¬ 
perties being described in comprehensive 
terms, but not in detail. The gift was 
sabjeot to certain bequests to bis widow 
and other persons. Whether it was in 
conflEQuenoe of the Will or in oonsequenoe 
of the family praotic*' or in consequence of 
both combined, Bamdin Eusoeeded to tbe 
control of tbe Obittagcog properties. 

Tbe plaintiff was born at Bisenda on tbe 
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18th November 1895 and he alleges that 
some 13 days later, on the let Deoember 
1895 (17th Aghran 1^02 B. S.), he was 

adopted by Ramdio, who had been earn* 
moned by telegram from Ohittagoog. Shortly 
afterguards, it is said, Bamdin took his 
wife Mathariya and the plaintiff and 
his natural mother to Chittagong, It may 
be mentioned that Sheodayare eldest son 
died, at tbe age of three or four years, a 
few months after Bejoy’e birth. After 
spending, say, two years at Chittagong with 
Ramdin, tbe plaintiff and bis mother 
retnrned to Bisenda where Sbeodayal had 
been living. The plaintiff remained there 
for some years and was then sent back, 
when be was 8 cr 9 years old, to 
Bamdin at Chittagong, where he was admited 
to the Upper Primary Sohool in'April 1906. 
The admission register deeoribes him as 
Bejoy, son of Sbeodayal, and refers to 
Bamdin as his gnardian’*. It may well be 
that be was destined to sneeeed Bamdin, 
mnoh as Ramdin had snooeeded Kanta 
Prosad, bnt the main question in tbe ease 
is, whether Ramdin bad aotnally adopted 
him. 

On the 5th November 1£06 Ramdin died 
suddenly, His Sradh was performed by tbe 
plaintiff, though Sbeodayal had arrived 
before the ceremony. It was Mathuriya, 
however, who stood forth as her husband’s 
heiress. She bad her name registered in 
the CoIIeatorate in place of Ramdin’s and 
asBumed the management not on behalf of 
the plaintiff as Ramdin’s adopted son, bnt 
on her own behalf and in her own right. 
Sbeodayal and the plaintiff lived with her, 
and the evidence shows that Sbeodayal 
was oognizADt of her proceedings and 
raised no 6nger in protest. After some 
months at Chittagong be retuingd to 
Bisenda. 

He was back in Chittagong about the 
spring of I90o. Meanwhile, he had married 
a second wife, by whom, we are told by 
Rauialya, he has a daughter. His statement 
m that it was not till September or 
October 1.08 that he discovered, while 
^siting estates in the Mufassal. that 
Mathuriya had had her name registered 
as proprietor. Tbe discovery, be adds, 
led to a quarrel. The statement is disin- 

ontrue, but the question whether 
Uhittagoog properties were joint family 


properties or not probably entered tbe 
stage of serious oontroversy about this 
time. 

It also appears that Cbhattan Knmari 
and Mathariya were not on good terms. 
The elder lady was dissatis&ed because her 
allowanee for maintenance was irregularly 
paid, or not paid in full. In a suit instituted 
in 1910 against Mathuriya, Sbeodayal 
and Bejoy, she obtained a decree for arrears 
of maintenoe which is referred to in the plaint 
of a similar suit instituted in 1912 (Exhibit 
21 ). 

Tbe time was, therefore, ripe for tbe 
inevitable litigation, and in February 1909 
Sbeodayal, on behalf of himself and 
his eon, whom be represented as next 
friend, instituted Suit No. 223 against 
Mathuriya and Cbhattan Knmari. Tbe 
plaint asserted tbe rights of tbe plaintiffs 
as members of a joint undivided Mitakshara 
family and prayed for a declaration of 
their title as snob to the Chittagong pro* 
perties in suit, and as against Mathuriya 
for recovery of possession. There was also 
a prayer for tbe appointment of a Receiver 
pfndtnie lite. Tbe adoption of Bijoy by 
Ramdin was not mentioned or suggested. 
The two ladies filed separate written state 
ments. Cbbattan Komari insisted on her 
right to maintenance and had no objection 
to the properties being managed by Sbeo¬ 
dayal. She went on to say that Bejoy 
had been adopted by Ramdiu, and that 
statement, so far as we know, is the 
earliest reference in writing to the adop- 
ticD. In her plaint of 1912, to which we 
have just referred (Exhibit 21), she made 
a similar statement. Matburiya’s written 
statement has not been printed, but tbe case 
she made is eucoinotly stated asfollows in her 
deposition taken by a Commissiouer in June 
1910:— 

* Previously my father-in-law was owner of 
the properties that are in Chittagong. 
Before the death of my father-in-law be 
gave tbe properties to my husband by a 
Will. My husband having left no issue. 

I have become the owner. During niy 
father in law’s lifetime he was 
Dakhilkar of these properties: After ni/ 
father-in law my husband became -i 
Dakhilkar. After my husband 1 have beoi ; 
the Dakhildar. My father-in-law Lad bc^jn 
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in poflsesaioD for 40 or 50 years (volanteers). 

He had adverse Malikt possession. 

.I not seo any one in the same 

mess with my father«in'Iaw. In onr family 
there was no one exoept my father-in law, 
Hy husband worked under orders of my 
father>in>]aw. 

Q, Excepting this, was there any one in 
joint estate with your father in>]aw or 
not? 

A. No.” 

Such being the cases set up by the 
parties respectively* a compromise was 
arrived at which is embodied in a petition 
dated 6th July 1910, Sheodayal and 
bis son were to have a decree fora moiety 
of the properties in dispute, and Mathuriya 
was to have a life interest in the other 
moiety. The properties were to be parti< 
tioned on that footing. Mathuriya was also 
to be “entitled to adopt a son,” and if 
she adopted a eon, that son was to get 
her moiety of the properties “in absolute 
right fromthedate of adoption.” Provision 
was made for the payment of mainteoanoe 
to Cbhattan Kumari at the rate of Rs. 1,C09 a 
year, such mainteoanoe to ba paid by the 
plaintiffs and Mathuriya in equal 
shares. It was farther provided that 
Mathariya should have no claim to the 
properties in the Banda District which were 
to belong to the plaintiffs. The leave of 
the Court was obtained to compromise the 
suit on behalf of the minor plaintiff, 
Bejoy, on these terms, and a decree was 
drawn up acoordingiy. The partition was 
carried out by Gommiesiooera appointed by 
the parties, and tbeir award was conBrmsd 
by the Oonrt with certain modifications 
in a final decree dated 19bb January 
1911. 

The names of Sheodayal and his eon 
were duly registered in the Colleotorate 
in respect of the moiety assigned to them 
by the compromise, and after the partition, 
they entered into possession and enjoyment of 
that share. 

It is this compromise which the plaintiff 
Bejoy now seeks to set aside, and the 
oiroamstanaes immediately leaaiuir ^o the 
present litigation may be shortly state 1. 

Id April 1913 Mathariya announced her 
intention of taking a eon in adoption. 
Upon that a suit (No. 17 of 1913) was 
instituted by Bejoy, represented by bis 


natnral mother as his next friend^ for an 
injnnetion to restrain Mathuriya from carry* 
ing out her intention. The plaint asserted the 
adoption of Bejoy by Bamdin. The tern* 
porary injunction for which the application 
was made was refased by the .Court and 
on the Ist May 1913 Mathariya purported 
formally to adopt her brother’s son, the 
defendant No. 6. The suit, therefore, became 
infraoluons. and on the 19th May 1914 
it was withdrawn by Bejoy himself, who had 
come of age in November 1913. 

The present suit was filed on the 12th June 
1914. 

Before dealing with the questions discues* 
ed at the Bar, it will be convenient to 
take stock of the plaintiff’s position from 
the death of R'imdm to the compromise of 
1910. Duriug this period Sheodayal and the 
plaintiff were the only surviving male repre* 
sentativee of the family. 

If the Chittagong properties were the 
separate and self-acquired properties of 
Kanta Prosad, which devolved on Ramdin, 
and if Ramdin adopted the plaintiff, then 
the latter was exclusively entitled to the 
properties as Ramdin’s heir and the com¬ 
promise was undoubtedly injurious to hia 
interests, which, in such case, were in direct 
oonfiict with those of his father. 

But it ie not, and never has bseu, tb* 
plaintiff’e case that the properties belonged 
exclusively to Kauta Prosad, It would 
have been a dangerous case to put forward, 
because, if he failed to prove the adoption, 
be and his father would hape bad no 
part or parcel iu the properties at any 
rate during Matburiya’s lifttime. 

His case is that the properties are joint 
family properties. If eo, and if Ramdin 
adopted him, his title was to an eight- 
anuas share oo partition, the other eight 
annas going ou partition to Sheodayal 
and any other eons Sheodayal might have. 
On this hypothesis the disparity of interests 
between the plaintiff and hia father would 
be lose, but there would etill be conflict. 
The plaintiff woull have a veat-d right 
to au eight annas share on partition, a 
share not liable to be dimin ehpd by the 
birth of other sons to hia fatuer. Though 
bifore partition Sheodayal might well claim 
ts be manager or Earta of the whole in 
eaooession to Ramdin, nevertheless, the fast 
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of tbe son’s adoption would reqatre oon« 
aideratton in oonneotion with any oom- 
promise that might be arrived at on bis 
bebalf. It wonld coo6ne the father 
and bis other son or eons to an 
eight annaa share on partition, and it 
wonld leave to Mathnriya only tbe right to 
maintenanoe. 

If tbe properties were joint and tbe 
plaintiff was not the adopted sen of 
Ramdin. then tbe interests of father and 
son Qcinoided and in any dispute that 
arc66 there oould be no oonfliot between 
Sheodayal’s personal interest and bis duty to 
his Bon« 

Now it was ooutended by Sar Rash 
Bebari Qbose, appearing for Matborij'a. 
that until the oompromise was set aside 
the plaintiff was not at liberty to raiee 
the question of his adoption. In our 
opinion that is not so, beoaose tbe main 
question agitated in tbe suit of 1909 was 
whether tbe Chittagong properties were 
joint or not, It is that question wbioh 
formed tbe subject of oompromiee and tbe 
question cf the plaintiff’s adoption was net 
brought into discussion. (See tbe evidence 
of the Pleader Praranna Kumar Dae.) In 
order to determine whether tbe compromise 
binds tbe plaintiff, it is necessary 6r&t to 
ascertain whether he was or was rot 
adopted in fact. The point possibly re* 
quires a little ampliOcation in oonneotion 
with what we have said as to the plaintiff’s 
position. 

It seems olear that nothing was said 
about tbe adoption when tbe leave of 
the Court to oompromi’-e tbe suit on 
Bejoy’s behalf was obtained. There was 
no doubt tbe assertion made by Cbhattan 
Kumari in her written statement. But, 
though a ddfendaut, she was not a principal 
aotor in the suit. 8be was mainly oocoerned 
with her allowanoe for maintenance and 
there is every reason to suppose that her 
reference to the adoption was not brought 
to the notice of tbe Court. The principal 
actors were Shecdayal and Matburiya. No 
hint cf any adoption is to be found in 
the plaint 61ed by the former, and the 
adoption is entirely inconsistent - with the 
case made by the latter. No is'Ue was 
framed on the subject. Cbhattan Kumari 
was examined at length on oimmission. 
No <|ue8tion was put to her regarding 


tbe adoption, though she did say, when 
asked how Mathnriya had been mana* 
ging tbe properties, that Sbeodayal and 
Ram Narayan (a dependent of tbe family 
and salaiied manager also known as Bara 
Baocha) were managing the properties on 
Bejoy’s bebalf. and that she bad heard 
that they were being managed in his 
name. Both statements were untrue, and 
even assuming that this evidence was read 
to the Court it would not have attracted 
attention. There were interlocutory pro* 
ceedings in tbe suit. The trial Court by 
order appointed a Receiver. There was an 
appeal to the High Court which discharged 
tbe order. The judgment of tbe learned 
Jndge dated 6tb December 1109 begins 
by saying that for the purposes of tbe case 
*'the contest may be taken to be limited to 
be one between tbe plaintiff No. 1 Sbibdayal 
Singh and tbe defendant No. 1 Mathnriya 
Debya.” Bejoy is not even mentioned, 
The decision rests on the ground that 
Mathnriya was in exclusive and bona fide 
possession of tbe estate. If there bad been 
any question of Bejoy’s adoption, tbe learned 
Judges would hardly have spoken of the 
lady’s bona fidei in terms so positive. 

If Bejoy was adopted by Ramdin, no 
one knew the fact better than Sbeodayal, 
his natural father, or Mathnriya, his adoptive 
mother, and if they did not put the Court 
in possession of a fact so pertinent to the 
interests of the minor, they were guilty 
of a deliberate suppression of the truth, 
which could only be attributed to interested 
and unconsoientious motives. The terms of 
the compromise would be grossly misleading 
not only by way of oonoealment but also 
in the clause stating that Matburiya “shall 
be entitled to adopt a son,” by active sag* 
gestion of the falsehood that there was 
then no adopted son in being. 

If, then, Bejoy was adopted by Ramdin, 
the adoption was sedulously kept from the 
knowledge of the Court. That being so, the 
leave or consent of the Court to the suit 
being compromised would be no true con* 
sent and tbe minor would not be bound. 
Moreover, the cbvicus inference from the 
facts is that the case was presented and 
dealt with on the footing that Sbeodayal 
and his son were sailing in the same boat, 
that their interests wers identical. if 
that was rot so and Sheodayal’s position 
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was BDsb that bis personal interest eon- 
flioted with bis daty to bis eon, then, 
unless at any rate be showed titierrima 
fide$t be was not oompetent to aot ss bis 
800*8 next friend. The resnlt would be 
that Bejoy was not properly represented 
and that the deoree would not be binding 
upon bim [Order XXXII, rule 4 (1); Vnnoda 
Dahee v. Maria Louisa Stevenson (10)], 

On the other band, if there was no 
adoption of Bejoy by Ramdin, though it 
might have been better if Obbattan 
Knmari’s statement to the ecntrary bad 
been openly and candidly denied, Sbeo* 
dayaPs conduct of the suit on his son’s 
behalf would not be open to serious 
criticism. It is even possible that the 
statement was not brought to bis notice 
or that of Matbnriya. Or he or Matburiya 
might pass the statement by .as a mere 
invention designed for use as a possible 
weapon against both or either of them, or 
at best, as the translation of what might 
or would have happened if Ramdin had 
lived into a fact aooompliehed before be 
died. Certainly Bejoy was not entitled to 
have a false claim put forward on bis 
behalf. Minority has its privileges but 
that is not one of them, and it is no 
dereliction of duty on the part of a guard¬ 
ian to refuse to litigate on his ward’s 
behalf a claim which he knows to be 
false and unfounded in fact. We may 
add that there is no reason for supposing 
that any attempt was made by Sheodayal 
or Matburiya to persuade Cbhattan Knmari 
to bold her tongue about the adoption. The 
maintenance provided for in the compromise 
does not exceed the amount assigned to 
her as widow iu Kanta Prosad’s Will, 
Matburiya seems to have been as irregular 
in her payments after the compromise as 
before. 

On the hypothesis of no adoption, the 
interests of father and son would coincide, 
and the latter could not enocessfully chal¬ 
lenge the compromise deoree. If there was 
no adoption, we are not prepared, ou the 
materials before up, to say that Matburiya’s 
claim as her husband’s heiress was not an 
honest and bona fide claim, or to pronoanaa 
it frivolous or vexations. In that case, 
regard being had to such oiroumstanoes 

(10 82 W. E, 290. 


as Kanta Prosad’a Will and the position 
which Matburiya assumsd, uuohalleuged, on 
Ramdin’e death, Sheodayal might well 
consider it wise, as much in bis son’s 
interests as iu his own, to come to terms 
with her. The agreement arrived at, sane* 
tioued as it was by the Court on the 
minor’s behalf, would be a valid au^ biodiug 
family arrangement. 

We repsat, therefore, that the disputed 
adoptiou lies at the threshold of the case, 
and that the dispute must be determiued 
on the available evideuoe before the Court 
can pronounce on the validity of the com¬ 
promise which affects the plaintiff. 

The plea that whether the compromise 
bound bim or uot, the plaintiff ratiBed it after 
he came of age, may be dismissed in a few 
words. The plea rests (1) ou a statement 
by the plaintiff iu the witness-box and (2) on 
a mortgage which he effected of an eight- 
annas share in a oartain property for the 
purpose of raising money ragutred to carry 
on this litigation. As to the former, tbe 
plaintiff in tbe course of his evidence quite 
correctly etated his claim in accordance 
with bis plaint which no doubt was settled 
for bim by bis legal advisers, but he went 
on to day that be claimed a twelve-annas 
sbaie of the entire properties made up 
apparently of the eight-annas share to which 
be would be entitled as adopted eon of 
Ramdin, together with four annas of tbe 
eight annas share to which be and bis 
father became entitled under tbe compromise 
deoree. Tbe claim is fantastic and inconsist¬ 
ent and can only be due to some confusion in 
bis mind as to bis legal rights. As (o the 
mortgage, tbe property mortgaged is item 
No, 94 in the let schedule of the plaint. Tbe 
plaintiff’s case is that the properties listed in 
that schedule are in the joint possession 
of his father and himself (plaint paragraph 
14\ Tbe sobedole includes the entirety of 
certain properties among which is No. 94. 
This appears from Matbnriya’s written 
statement, in which she denied that tbe 
plaintiff aiid bis father were in possession of 
tbe whole of these properties and asserted 
possession of a moisty ou behalf of tbe 
defeudant No. 6. For tbe present purpose, 
therefore, tbe mortgage can bs explained as a 
mortgage of tbe moiety of No. 94, to which 
the plaintiff would be entitled in bis own 
right as adopted sou of Ramdin. Differing 
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from the leirned Sabordinate Jadge we are 
opinion that theee materials are not saffisient 
to instity the oonelasion that the compromise 
was ratified by the plaintiff. 

The fnrther plea that the oompromise oan* 
not be set aside basanse the parties oannot 
be restored to their original position, rests on 
a foandation even more slender. The qoes- 
tion is not one between Sfaeodayal and 
Mathnriya. If the plaintiff is not bound by the 
fomprcmise, it is voidable at his instanee 
and if be is Ramdin’s heir, he is entitled to 
hie legal rights as sooh, whatever those 
rights may he. The suit oonstitntes an election 
to BDbstitnte those rights, if established, for 
the rights obtained nnder the oompromise. 

On the other hand we oannot aooede to the 
oontentioD of Mr. Das for the appellant 
that the order of the Court giving leave to 
oompromise on his behalf was inscffioient in 
point of form. The terms agreed upon by 
Sbeodayal and Mathuriya were put in 
writing and then a speoial applioation was 
made by Sbeodayal asking for the leave cf 
the Court to oompromise the suit on behalf 
of Bejoy. The applioation stated that the 
suit was a heavy one, and that there would be 
great diffionlty and loss in carrying it on. 
Upon that the Court made an order, dated 6th 
July 1910, in the following terms:— 

Read the petition on behalf of plaintiff 
No. 2, minor, for permission to enter into the 
compromise proposed. Heard the Pleader. The 
permission is granted,” 

UxoeptioD was taken because the order 
dees not state in so many words that the 
Court ooneidered the compromise to be for the 
benefit of the minor. It is usual and per* 
haps desirable in giving leave to use words to 
that effect, but it is net eesential. All that 
Order XXXII, rule 7, requires is that the 
leave of the Court should be **€xpre$8ly 
recor^eJ in the proceehngs.** The rule 
oorrespoDds to sestion 462 of the Code of 
lfit2 in wbiob the words italioised were not 
inoluded, but their addition has not changed 
the pre-existing praotioe [ifono^'ir Lai v. 
JaduNath Singh (It ).J 1 he Courts had insisted 
on the leave being recorded. The existing 
rule is express but no set incantation or 

is prescribed for utterance 
\.Virupak$happa v. Shidappa (1).] Theorder in 
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question distinotly states that the Pleader 
was heard, and it must be presumed that the 
Court on the materials plaoed before it consi¬ 
dered that in the intrests of the minor leave 
should be given. 

So far we have not had much difficulty, 
but when we come to the question of fact, (he 
ground is more debateable. In support of 
the adoption there is a considerable body of 
direct and positive evidence coming from 
witnesses who for the most part are persons 
of respectable position in the village to 
which they belong. There is no direct 
evidence on the other side, except that of 
Mathuriya, to rebub these witnesses, but the 
story which they tell is attended by impro 
babilities, ioberent and extraneous, which 
cannot bo lightly brushed aside. Apart from 
Chbattan Kumari’s written statement in the 
suit of 1909 and her plaints of 1910 and 
1912, the adoption is not supported by 
any scrap of paper, formal or informal. 
The question depends almost entirely on 
oral evidence. 

For the plaintiff nine witnesses were 
examined on commission in the District of 
Banda, who all speak to the adoption. In 
addition Chbattan Komari was examined on 
commission in Chittagong and gives corrobo¬ 
rative evidence. Sbeodayal was examined 
in Court, but owing to the part which 
be bad played, be cuts a sorry figure in 
the witness-box, and bis evidence can 
count for little or nothing. 

It is true that we are in as good a 
position to judge of the credibility and 
veracity of the witne-sses examined on 
oommiesion as the learned Judge in tbe 
Court below. It does not, however 
neopssarily follow that we shall not accept 
his valuation of their testimony. We 
ought not to differ from him unleES 
we are satisfied that he is wrong or 
that justice was miscarried. It will 
appear that we are far from being so 
satisfied. 

It may be again (hat some of the 
reasons by which the learned Sabordinate 
Judge supports his conclusion are wenkor 
than others, but weak reasons are sometimes 
offered in support of a riglit oonolusiun. 
In its broad aspects we oonoar i;. i.ie 
reasoning. 

Tho story of the adoption in iu 
outlines is as follows: — 
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When Bijoy was boro, Kamdio was afc 
Chittagong. His wife bad been for two 
years at Bisenda, where Sbeodayal and his 
wife Jabnabi bad also been living. Six 
months before the obild’e birth, Ramdin 
bad expressed the intention of adopting 
him if be should prove to be a son. Very 
shortly after the birth, before the nmbilioal 
oord was severed, the mother placed the 
ohild in Mathuriya’b lap. A telegram was 
then sent to Ramdin who harried forth. 
The neaessary arrangements were made 
and when the ohild was thirteen dayeold, 
he was adopted by Ramdin in thepreseooe 
of a muUitade of people with the usnal 
ceremonies and oonoomitante, such as the 
feeding of Brahmins and so forth. On 
the occasion the plaintiS’s name was 
changed from Gajaraj, the name given him 
on his sixth day, to the name by which 
he is now generally known, Bejoy. The 
seqnel has already been set oat. 

The Sabordinate Judge was oritioi’zsd 
for first making up bis mind that the 
story was improbable and then disbelieving 
the witnesses. Bat the order cannot be 
inverted. A story is disbelieved because it 
is improbable, not improbable because it is 
disbelieved. Not every probable story is 
true, nor every improbable story untrue, but 
improbability at leaet suggests untratb and 
compels aorntiny. No doubt a story is best 
appreciated in ite setting. But there are two 
tests applicable. There are the internal 
merits or demerits of the story and the 
relation it bears to external and known 
facts. Both teats in the present case lead 
to the same result, that the story is 
artificial. 

If we take first the course of the family 
affairs after Ramdio’s death, it is not, 
and cannot he, disputed that the main 
oarreut of those affaire is totally inoonBistent 
with the adoption, Sbeodayal stood by in 
complete eilenoe while Matburiya assumed 
the position of proprietor of the Chittagong 
properties in her own right as heiress of 
her husband. Her name was registered 
as proprietor in the Colleotorate. The 
management of the properties became a 
matter of almost public concern. Matburiya 
appointed a committee of five respectable 
oitirene to advise and assist her. It does 
not seem to have ooonrred to any of them 
that she was a usurper, robbing an 


adopted eon of his rights. By an instra- 
menfc dated 12th November 1907 she also 
appointed Sbeodayal her Am Mukhtar 
and one of the plaintiff’s witnesses, Kailas 
Chandra Das, a Pleader and a member of 
the committee, states that the oommittee 
^worked for one year” and that Sbeodayal 
was a servant under the oommittee” 
(see also the evidence of the Pleader 
Narendra Nath Sen). Sbeodayal may have 
done little, bat we cannot accept his 
assertion that he knew nothing of the 
Am Mnkbtarnama. 

As to the snit of 1909 and the com* 
promise in which it resnlted, we have 
already said enough and we need not go 
over the gronod again. 

Mach reliance was placed ds the fact, 
as fonnd by the Sobordmate Judge, that 
it was Bejoy who performed the Sradb 
ceremonies for Ramdin. Sbeodayal was not 
in Chittagong when Ramdin died, bat be 
arrived before the Sradb, and it is argaed 
that as the nearest male Sapinda in blood, 
he had a prior right to officiate at that 
ceremony unless Bejoy was Ramdin’s son 
by adoption. It would seem that according 
to the Bengal ritual in default of a sm the 
widow would ordinarily precede both the 
brother and the brother’s son (Sastri’s 
Hindu Law, 3rd Edition, page 202). If 
that bad been the rule of this family, 
which was not suggested, it would have 
strengthened the argument for the appellant, 
lo the suit of l909Chbattan Kumari speak* 
ing of the family usage said thif; '*If any* 
body in our family dies leaving a wife and 
a Sony then bis son performs the Sradb, 
not the wife. In default of sons, nephews 
do it. In default of them wife does it,” 
That statement, if accepted and if it 
means that a nephew woold come bsfore 
his own father, would explain why Bejoy 
took precedence of Sbeodayal. The deposi* 
tioD was exhibited in the present suit 
by the plaintiff, but in the course of her 
long examioatioD for the purposes of this 
suit, Chattan Kumari’s attention was not 
called to the point, and we cannot say 
that it is free from obscurity. We can 
only say that Bejoy’s conduct of the 
Sradb is by no means oonclusive in bis 
favour Regard bsing had to what followed, 
we have no doubt that it is capable of 
explanation in a manner consistent with 
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his Dstaral relationship to Ramdio. The 
performacoe of the Sradh is not, properly 
speaking, a right of the performer bat a 
pioQS daly to the deeeaeed, and if the 
person on whom the doty first falls, fails 
for any reason to discharge it, we presame 
that the dnty devolves on the person 
next in order according to the rule 
observed. Under the Mitakshara at any 
rata that order has no necessary relation 
to the order of sacceesion to property. 

If we torn back to the story of the 
adoption as narrated by the witnesses, it 
is on the face of it improbable. The 
Snbordinate Judge, a Hindn, describes 
it in stronger terms as extremely absurd 
and very much opposed to common 
experience of baman afPaire.” It is not 
illegal to adopt an infant in arms, bat there 
is no Hindu who weald not be surprised 
or startled to bear that a child had been 
formally taken in adoption at the early 
age of thirteen days. It may be that, so 
far as the father was oonoernod, the 
period of ceremonial imparity terminated 
on the twelfth day, or one or two days 
before the adoption. Bat by family usage 
at least the mother remained ceremonially 
impure till the thirtieth day. It iaidleto 
say that she took no part in the ceremony. 
She is said to have handed the child to the 
nataral father who passed him on to the 
adoptive father. 

The child moreover was still in need, 
and would continue for many months 
longer to be in need, of the services of bis 
nataral mother. The facts would be in 
daily coiflict with tie convention that 
the adopted child became from the moment 
of adoption the child of his new parents, 
According to the story, the two mothers 
with the child aocompanUd Eamdin to 
Chittagong. Afier two jears the nataral 
mother rejoined her husband at Bisenda, 
taking the child with her, and it was some 
years before he returned to Chittagong. 

Where was the necessity for all the 
haste displayed, which might well be oba* 
raoteriaed as unseemly or indecent F It is 
trae that Hamdin bad been married for 
twelve or fifteen years and had no issue. 
It is suggested that he waa impotent, 
though the suggestion waa carefully safe* 
guarded at the Bar. He was impotent, 
but not from birth. There is no evidence 


when be began to suffer, if he ever did 
euffer from this afHiction, and there are 
other ways of accounting for lack of off* 
spring. There is no evidence that Ramdia 
was in bad health or that be anticipated an 
early death. We were reminded more than 
once that he was an adopted son himself, 
though we were not told that the preoe* 
dent extended to bis being adopted in 
infancy or at Bisenda or to bis name be¬ 
ing changed at the time. He may well 
have contemplated or spoken of adopting 
his brother’s son. In all likelihood, how¬ 
ever* he would not commit himself to an 
actual or formal adoption, while any reason* 
able possibility remained that be might 
have a son of bis own to succeed him. 

Further, as the Subordinate Judge re¬ 
marks, Kanta Proead was still alive. Ram- 
dio had not yet succeeded him in the con¬ 
trol of the Chittagong properties. E^en 
from the point cf view which Sbeo- 
dayal would naturally take, the time for the 
adoption bad not yet come. 

We may add that if anything was said 
or done between the two ladies principally 
concerned, at or about the time of Bejoy’s 
birth, bearing on bis future destiny, that 
would not by itself constitute a legal 
adoption 

As to the name of Bejoy given to the 
plaintiff in substitution for, or in addition 
to, the name originally given to him, we 
are of opinion that the new name has no 
necessary connection with his adoption, at 
any rate bis formal adoption, by Hamdin. 
It is true that the documents to which the 
Subordinate Judge refers in this connec¬ 
tion came into existence after the compro¬ 
mise of January 1910 and that while he 
was at school he seems to have been 
known as Bejoy, but we have heaid before 
of Hindus having two names. The Subor¬ 
dinate Judge evidently thought that the 
change might be accounted for otherwise 
than by supposiixg an adoption. 

It may be objected that the natrative of 
the adoption which we have given is too 
brief and bald. In oar opinion no artifice 
of language would remove the difficulties 
which lie in the way of accepting it. 

It is said that the witnesses are not 
shaken in cross examination. That is sub¬ 
ject to qualifications which wo will mention, 
Bat the story, though it might be spun 
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out, is simple in its details. It follows 
the regnlar and known prooedare of a 
formal adoption. The eoene is set, as far 
back in time as possible, at a plaoe remote 
from the place where the anit was tried. 
The oonditioDS maltipisr the diffioolty of 
testing the veraoity of the witnesses by oross* 
examination. 

It is said again that the story is no* 
rebatted. Well, it is oontradioted by Matba* 
riya, who knows as maob about the matter 
bs Sbeodayal or any one else. She is, no 
doabt, a partisan in her own oanse, and she 
is not supported by any witness from 
Biseuda. The latter comment at first sight 
seems to possess considerable force, but on 
examination.it narrows down and ceases to 
have much, if any, oonstruotive value on 
the plaintifl’s behalf. 

The respectability of tbe wituesaes may 
be conceded. The learned Subordinate 
Judge may have done them some injus* 
tioe in treating them as mere villagers of 
little or DO account in comparison with the 
professional men to be found at the bead* 
quarters of a district. They were not 
examined before him, and tbe ground on 
which he ascribes ignorance in a matter 
of religion to one of them may be mis* 
conceived. It cannot be said that if the 
facts were true, witnesses of a higher social 
status could have been found to speak to 
them. Unfortunately, however, irothfulness 
does not alwaye go with respectability of 
position and after careful ooneideration we 
have come to the oonolasion, with tbe Sub¬ 
ordinate Judge, that tbe evidence from 
BUenda must be rejected. Sbeodayal bad 
lived there, and no donbt possessed some 
infiuenoe with bis neighbours. Tbe oouree, 
which Eamdin would have taken, or might 
have been expected to take bad be lived, 
fell in with tbeir views of tbe fitness of 
tbinge and of tbe interest of an old family, 
well known in its original borne. The wit* 
nesses rose to tbe requirements of tbe 
occasion. It is not necessary to postulate 
bribery. Id neighbourly kindliness they 
treated that as done which in their opinion 
ought to have been done but which in 
fact was not done. We are not defending 
tbeir conduct, which is nonetbeless lament¬ 
able and wicked beoanse it was dictated 
by good nature, We are endeavouring to 


find the reason which induced them to give 
evidence which we regard as false. 

CoDoIudiDg.. as we do with the Subordinate 
Judge that there was no adoption of tbe 
plaintiff by Bamdin and that no reason is 
shown for settiog aside tbe compromise 
decree in tbe suit of 1909, we are glad to 
find at any rate that tbe conduct of that 
suit by Sbeodayal was not so annatural as 
he and his son would now have ns 
bslieve. 

We might stop there, but it is perhaps 
desirable that we should gather up some 
of tbe arguments addressed to ns with 
which we have not dealt or not fully 
dealt. 

As to tbe witnesses cited on the 
plaintiff's behalf, Kausalya is the widow 
of Kamala ^Prosad’s son, Bamnatb, and 
resides at Agenda. Her interests are on 
the side of Sbeodayal. If tbe evidence of 
Matbnriya is to be discarded or discounted 
as intersected and unreliable, much the 
same exception may be taken to the evi¬ 
dence of Kausalya and Cbhattan fCnmari. 
The Utter, in her desire to thwart Matbn¬ 
riya. goes TO far as to deny that Ramdin 
was adopted by ISanta Prosad, a fact which 
is not 'disputed by any one else. 

Gayadin Pandit says tbat tbe adoption 
was tbe only occasion on which be was 
invited to bs present at a ceremony of the 
Haziri family. Yet he says he saw Barn- 
din’s wife on tbe day of Bejoy’s birth and 
was present when Bamdin explained his 
reason for adopting a son, a reason which, 
even if true in fact, be would hardly care 
to publish to strangers. 

Bamnath Pandit says be was 23 or 24 
years old at the time of the adoption. His 
grandfather was Kanta Prosad’s Guru but 
died, be says, some years before the adop¬ 
tion. Jugal, who was also tbe Purohit of 
Bamdio and Sbeodayal, was present but took 
no part in tbe ceremony, 

Ramnath Misser is another priest on 
whose evidence no great stress was laid, 

Maht Pal is tbe family Bbat whose duty 
it is to invite people to the house on occa¬ 
sions of ceremony. He sucoeeded his father 
in tbat office. 

Bela Bhadra Prosad is a Kbas Darbariand 
a member of tbe District Board. He puts 
the ceremony in Sheodayal’a new honse. 
The other witnesses plaoe it in the old 
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bonse. The new bouse apparently was not 
in esistenee at tbe time of the adoption. 

Baldeo Singh says that be has litigation 
with Matburiya. 

Hanuiran Singb is invited to almost all 
oeremonies at Sbeodayars bouee, and Sbeo* 
dayal is invited to oeremonies at bis bouse. 
Bam Adbin Singb and Bamnatb Misser are 
also friends and neighbours. 

These observations are intended merely 
to supplement tbe reasons we have already 
given for not orediting tbe story of tbe 
adoption. 

As to the Banda witnesses, wbiob it 
was suggested Matburiya might and should 
have examined, only three names were 
ultimately insisted or, Bagbunanda, Jagad 
lismbardar and Sbeodaya), not tbe plaint* 
iff’s father but tbe husband cf Mathuri* 
ya*s oottsin. Bagbnr-andan is no doubt 
Mathoriya's priest, but Bala Bbadra Prosad 
says that be was not present at tbe oere* 
mony. As to Sheoda;al, Baldeo Singb says 
that *^no relation cf Matboriya through 
her father or acy villager of her father’s 
village was present at tbe time of adoption 
of fiejoy.” It wcnld not, tterefcre, be of 
muob moment if Matburiya’s relations oame 
forward to say that they were present at 
no ceremony, of adoption. Then remains 
Jagad Lambardar and be might be deterred 
from giving evidence by tbe number of 
witnesses on tbe other side coming from 
his neighbourhood. As tbe Subordinate 
Judge remarks, Matburiya bad lived long 
in Chittagong and was out of touch with 
tbe people at Bisenda. She was not likely to 
have many, if any, friends in tbe village on 
whom sbe could count. 

Something was said of Matburiya’s failure 
to produce Bamdin’s books of aocount, We 
are not saiisbed that, any serious attempt 
was made to have tbe books in Court. If there 
was anything in ibe accounts which threw 
light on tbe plaintiff’s claim, tbe fact would 
probably have been known and ibe pro* 
duotioD of the accounts would have been 
insisted on. 

Some, but not all, of tbe Chittagong wit* 
nesses say that Bamdin spoke of the plaintiff 
as bis adopted son. We may refer to Kali 
Sankar Cbakerbutty, the Editor, Kailas 
Chandra Das, tbe Pleader, and Joyanta 
Kumar Das, the Kabiraj, on the one band 
and tbe Pleaders Narendra Nath Sen and 


Sosbi Bbusan Sen on the other. Narendra 
Nath Sen was very intimate with Bamdin, 
and bis statement that Bamdin never had 
occasion to tell him that be bad adopted tbe 
plaintiff is, though of a negative character, 
signiBcant. He saw Bamdin after he was 
seized by bis last illness and before be 
lost consciousness and died, If tbe adop* 
tion were a fact, we should have expect* 
ed more conformity in the witnesses and 
a much more certain and oooBdent tone 
in the evidence. If Bamdin treated his 
nephew kindly and generously, that is 
not in itself proof of a formal adoption. 
It would be dangerous and unwise to 
treat tbe display of natural affection as proof 
of any scob thing. 

We do not attach much importance to 
the plaintiff being described in various docu* 
meofs as tbe son of Sheodayal. It appears 
that Bamdin himself was smetimes so 
described end most of tbe documents 
produced relate to tbe period after tbe 
compromise of 1910. 

There was some argument about tbe 
precise nature of tbe plaint in Suit No. 17 of 
1913. In paragraph (3) tbe statement 
ooonrs **tbe lute Babu Bamdin Hazari 
brought tbe minor plaintiff and adopted him 
as bis son.” For the respondent it is 
urged that the words imply that tbe plaintiff 
was brought to Chittagong before he was 
adopted, Tbe other side points to the 
first sentence of paragraph (5) wbiob 
correctly and literally translated runs:—"'The 
minor plaintiff is the adopted and brought 
SOD of the late Bamdin Hazari”, Para¬ 
graph (5), it is said, rectifies paragraph (3). 
That may be eo but the point is not one 
of any importance* Words are sometime 
loosely eirung together. 

There remains one matter with which 
we conclude. If tbe compromise decree 
were set aside, it would no doubt be 
open to tbe plaintiff to re-open tbe q^uestion 
whether tbe Chittagong properties were 
joint or not. Tbe learned Subordinate 
Judge, holding that the plaintiff was not 
adopted by Bamdin and that be was bound by 
tbe compromise decree, advisedly refused 
to come to a finding on that issue. Having 
come to tbe same conclusions on the maiu 
queetiona involved, we have followed bia 
example. While the compromise was in tuo 
balance, it was inevitable that our uttou- 
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tioD eboold be invited to verioae matters 
bearing: on the obaraoter of Kanta Prosad's 
possession. Bat if the oompromise is binding, 
the iseae oannot be raised, It is closed 
by agreement. The whole purpose and 
valae of eaob settlements woald be des¬ 
troyed if, apart from fraad or oollnsion or 
any vitiating oir^ametanop, the question 
settled oonld afterwards be revived in 
Court for jadieial determination. Miles v. 
New Zealand Alford Estate Oo. (6), Rameswar 
Pershad Sirgh v. Bam Bahadur Singh (.2), 

In the result this appeal is dismissed 
with oosts. 

Appeal dismissed. 
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Agra Tenancy Act (11 oj 1901^, 19i (1) —Lam* 
bardari malial—Lauibardar, duty of, (u realise arrears 
0 } rent, extent of. 

Ill a Jam5«3)dari mahal the lamhardar is, from 
the date of bis appointment, the agent appointed 
to act on behalf of the co-sharers and he is the 
yiily person who has a right to institute a suit 
against a defaulting tenant for the recovery of 
any arrears of rent not statute-barred, whether 
of his time or prior to his appointment as such, 
[p, 113, col. 2.] 

Second appeal from the deoision of the 
District Judge, Aligarh, dated the 17th 
January 1918 

Dr, 8. M. i'ulatman, for the Appellants. 

Mr. Panna Lai, for the Respondent. 

JUDGMENT.—This was a suit by three 
QO’Sharers against a Lambardar for profits. 
One minor complication we may dispose of 
at once. While the second appeal was pend¬ 
ing in this Court, one of the three plaintiffs, 
by name Musammat Amir Begaio, has oom- 
promised with the defendant Lambardar. 
In the oompromiee it is stated that Musam- 
mat Amir Begam’s claim on aooonnt of 
the profits of her ebare bae teen complete¬ 


ly settled out of Court and she is content 
that the appeal, in so far as it relates to 
her share, be dismissed without any order 
as to ooste. This order will be noted when 
we come to pass the final decree of this 
Court. The remaining two plaintiffs, who 
are entitled eaob to a one tenth share in 
the divisible profits of this Mahal, have 
elected to proceed with tbeir appeal and 
it will have to be decided in respect of 
the shares of these two plaintiffs. We 
have come with reluctance to the conoln* 
ston that it is impossible for os to decide 
the appeal without more specific ftidingd 
from the Court below upon certain issues 
of fact. In this connection we may point 
out that the tabular statement filed by the 
Patwari, on the strength of which the Court 
of first instance arrived at certain figures 
as representing the divisible profits of the 
Mahal, is full of palpable mistakes. Wa 
have made an attempt to use it for the 
purpose of arriving oursslveB at a final 
determication of the suit, but have found 
it impossible to do so because of the errors 
above mentioned. 

We now proceed to consider the questions 
raised by the appeal. The suit was on 
account of the profits of the agriouliural years 
1321, 1322 and 1323 Fasli. It is admitted 
that this is a Mahal for which ordinarily 
a Lambardar is appointed to collect rents 
from tenants and otherwise to act on behalf 
of the other oo-sharera under section 194 
of the local Tenancy Act (II of 1901). 
The Lambardar who preceded the defend¬ 
ant respondent died in the month of July 

1913, that is to say, slightly before the 
oomiuenoement of the agrionltural year 1321 
Faeli. It is admitted that there was an 
interregnum. The learned District Judge 
says at the commencement of his order 
that the defendant, Saiyad Ali Akbar, was 
appointed Lambardar on the 30tb of August 

1914. If we could accept this as a clear 
finding of fact, we should certainly have 
to recast the aooonnt on the basis of which 
the lower Appellate* Court baa framed its 
dtoree. It is (rue that the agricultural 
year 131:2 Fasli had commenced before the 
30tb of August 1914, but not a eingle in¬ 
stalment of rent on account of the Kbarif 
of the said year had yet fallen due; 
consequently the realisation of all rents 
falling due daring the agrioaltural year 
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1322 Fasli wonld be the daty of the Lam* 
bardar and there would be no basis what* 
ever for the prooedare adopted by the 
learned Distriot Jadge in limiting the Lam- 
bardar’s liability to the Eabi instal aent, 
that is to say, to the seoond half of the 
agrioaltaral year 1322 Fasli. When, how- 
ever, this was pointed ont in argument, 
the learned Counsel for the defendant^res- 
pondent pressed il apon us that there was 
nothing on the record that he could dis* 
cover to warrant the learned Distriot 
Judge’s statement as to the date of the 
defendant’s appointment, but that on (he 
contrary the Patwari had distinctly stated 
that All Akbar only entered upon his 
duties as Lambardar from the Rabi of 1322 
Fasli, that is to say, from the oommeuce- 
ment of the second half of the said agrioal- 
tural year. As the learned District Judge 
has recorded a Bcding of fact in one sense 
and then worked out his decision in a 
different sense, we are not prepared to 
accept either as a finding of fact binding 
upon this Court. We must, therefore, in 
any ease remit the following issue and we 
do so accordingly,— 

1« From wbat part of the agricultural 
year 1322 Fasli did the defendant enter 
upon his duties and responsibilities as Lam* 

** • ** from the oommenoemeut 

of the said year, or from the oommenoement 
of the second half of the year? 

When this point has been finally settled, 
a further question will arise with regard 
to the arrears of rent due on account of 
the period preceding the defendant’s appoint- 
ment as Lambardar. There was, as we have 
already pointed out, an interregnum during 
whieh the Mahal wai not in charge of 
any Lambardar. The duration of this in- 
terregnnm was either one year or one year 
and a half. Daring that period there was a 
dispute as to the right of sucosssion to the 
share of Saiyid Amir Haider, the Limbar* 
dar, who had preceded the present defend¬ 
ant. As might be expected under the 
eireumstanoep, collections during this period 
of interregnum were low and oonsiderble 
Mrears of rent accumulated. The learned 
District Judge has found, though we are 
unable to eay on what precise evidence, 

• defendant All Akbar as a matter 

0 fact realised R 3 . dOO on aooonnt of arrears 
of rent which had fallen due before bis 

8 


appointment as Lambardar. He has v^ry 
properly treated this sum as part of the 
divisible profits and framed his account 
accordingly. The contention of the appel¬ 
lants is, however, that from the date of 
his appointment, it became the duty of the 
new Lambardar to realise all arrears of 
rent due from tenants which had accrued 
due during the period immediately preced¬ 
ing his appointment and the right to 
recover which was not yet barred by 
limitaticn. Further, the appellants contend 
that if the defendant-respondent was guil¬ 
ty of negligence or misconduct in conse* 
quenoe of which these arrears still remained 
uncollected, be is liable to account to the 
oo sbarers for the same by reason of the 
second clause of section 164 of the Local 
Tenancy Act (II of 1901). The learned 
Distriot Judge has disposed of this matter 
by holding that the Limbardar, after the 
date of bis appointment, could not have 
maintained a suit against any single tenant 
in respect of arrears of rent which had 
fallen due prior to the date of the defend¬ 
ant 8 appoiotmeut. If this is a correct 
proposition of law, it is obvious that no 
duty lay upon the defendant in respect of 
these arrears and that it cannot be said 
that he bad been guilty of aoy negligence 
in failing to realise the same. We are 
satisfied, however, that the learned Distriot 
Judge is wrong on this point. This is a 
Lambardari Mahal, in which a Lambardar is 
ordinarily appointed, not merely to collect 
rents from tenants, but, as is stated in 
the Board of Rsvenus’s Circular on the 
subject, to act on behalf of the other co¬ 
sharers under section 191f of the Agra 
Tenancy Aon. Under clause 1 of this sec- 
tion the obligation imposed upon all co- 
sharers to sue jointly for any arrears of 
rent due to them jointly is made subject 
to this exception, that if they have appointed 
an agent to act ou behalf of them, the 
suit may be maintained by the said agent 
In a Lambardari Mahal the Lambardar is] 
from the date of his appointment, the agent 
appointed to act on behalf of the 00 sharers 
and he is the only person who under see! 
tion 194, clause (1), aforesaid has a rightto 
institute a suit against a defaulting tenant 
for the recovery of any arrear of rent not 
Statute-barred. To hold otherwise would 
in^olva practical consequences of a very 
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UDdeeirable nature. In the present ease, for 
inetanoe, assniniDg for the sake of argument 
that the appointment of the defendant AH 
Akbar as Lambardar took effeot from the 
middle of the agrioultaral year 1322 Faeli, 
and that arrears of rent were due from a 
tenant on sooonnt of the 6ret half of that 
year, the reenlt would be that, before that 
tenant oould be oompelled to disobarge his 
just liabilities, there would have to be 
separate suits, by the oo-sharers for the 
Bret half of the year and by the Lambar* 
dar for the seoond half of the year. It 
does not seem to os that any sooh in* 
tention on the part of the Legislature is to 
be deduced from the wording of seotion 
194 of the Tenacoy Aot. Under the 
former Tenancy Aot the contrary was 
oharly held by a Bench cf this Court in 
Qcn^a Sahai v. Oor-gi £a\hsh (l). In a 
recent cate, that of Bharot Indu v. Syed 
Mohammad Muslofa Khan (2), this Court in 
remitting an ieeue to the Court below 
clearly implied that a Lambardar could 
obtain decrees under the Tenancy Act on 
account of arrears of rent which bad 
accrued due prior to the date of bis appoint* 
ment. We are eatisBed (hat this is a 
correct view of the law. As regards the 
present case, however, it requires to be 
considered what sort of evidence of negli* 
gence or misconduct on the part of the 
defendant Lambardar would be required to 
disobarge the burden of proof laid upon 
the plaintiffs by section 164, clause 
(z), of the Tenancy Aot. It is easily 
oorceivable that a distinction might requite 
to be drawn in many oases between the 
degree of responsibility attaching to a 
Lambardar in respect of arrears of rent 
which had aooummulated during an in* 
terregnum prior to bis appointment and bis 
responsibility for the realisation of the 
euireot demand as it fell doe after the 
date of bis appointment. If there were 
DO other reasons icr drawing such a dis* 
tinotion, it would be a sufficient reHeon tn 
note tbat during the interregnum the 
power to realise rente, and consequently 
the responsibility for doing so, had reverted 
to the entire body of oo sharers. It will 
be necessary for ue, therefore, before ibie 


appeal can be determined, to remit two 
further issues. We want to know what 
were the aooummulated arrears doe from 
tenants of this Mahal oo the date on 
which the defendant assumed the office of 
Lambardar and we must also have a ffnding 
from the lower Appellate Court as to 
whether any of those arrears, and if any 
what portion, remained uncollected owing 
to negligence or misoonduot on the part 
of the defendant. At present we have 
no real Bnding of fact on this point by 
the lower Appellate Court, because the 
learned District judge has brushed the 
question aside upon bis view of the law 
as to the rights of a Lambardar to main* 
tain suits for errears of rent, from which 
view we have been compellei to dissent. 
We, therefore, remit the followiog further 
issues.— 

2. What ariears of rent were due from 
teuants of this Mahal on the date on 
which the defeodant entered into posses* 
sion as LambirdaiF (The arrears referred 
to in this issue are rents not paid by tbs 
tenants to any person.) 

3. What portico, if any, of the said 
arrears remained uncollected owing to 
negligence or misoonduot on the part of 
the defendant? 

We should have preferred to direct 
that these issues should be determined on 
the evidence already on the record, as it 
is not suggested tbat either party was 
precluded from laying before the Court 
below any evideuoa which he thought de* 
eirable; but it seems to us that the 
Patwari will have to be recalled, if only 
to explain the statement of acoount which 
we have found ourselves unable to make 
practical use of. We are also of opinion 
that either party should be permitted to 
produce documentary evidence as to the 
date of the formal order appointing Saiyid 
AH Akbar to be Lambardar of this Mahal. 
To this extent the lower Appellate Court 
may admit fresh evidence at the request 
of either parly. Ten daye will be allowed 
for objeotiens. 

Js$ues remitted. 


(1) A. W. N. (16&0) 3. 

(2) Ifid. Cas. 836i 17 A. 1 . J. 167; 41 A. 316. 
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LAHORE HIGH COURT. 

First Civil Appeal No. 603 op 1917. 

April i9, 1920. 

Present '.— Mr. Jcs.ioe Shadi Lai and 
Mr. Jnitise Broadway. 

Seth DARBARl LAL and otuebs — 
pLilNTlV/S—A ppILLANTS 
versus 

WA8U MALIK —Dspendant—Respon ent. 

Arbitration—Award embodying agreement between 
parties, validity of—Civil Procedure Code {Act V oj 
lIK3S)jO VI, r. 17—Amendment of pleadinge, when 
should be allowed, 

fact that an award embodies an agreement 
arrived at between the parties does not prevent it 
being a valid and binding award, [p. 116, col. i.] 
Oobardhan Do* v Jai Kishen Das, 22 A. 224; A. VV. 
N. (1900) 52 9 Ind. Deo. (n. s.) I ISO, followed 
An award when delivered is binding upon the 
parties, [p. 1 16, col, I.] 

The law relating to the amendment of pleadings, 
as contained in Order Vi, rule 17 of the Civil Pro- 
Mdoie Coda, confers a plenary authority upon the 
Oourfc to allow a party to alter or amend his 
pleadings in such manner and upon such terms as 
Juay be just, and the amendment may be allowed 
at any stage of the proceedings* [p. 116 , col. 2 .] 

An amendment should always be allowed if there* 
y the real substantial (question can be raised 
between the parties and multiplicity of legal pro- 
a?oided. [p. 116, col. 2 ] 

Plaintiffs sued their qu<pjida}n partner for rendition 
0 accoimts of the partnership and for recovery of 

them. It appeared that the dispute 
Dw beea referred to thearbitration of ono L. who had 
gwoa au award on 30th September 1914, which 
^epted by the parties aod signed by 

.•«ri of their assent. The suit was 

» oa Ist October 914: 

an .1 ti .' ^ the award was bindiog on the parties 

O. maintained:[p 118, col. I ] 

amended so as to 
atvA A ^ a decree in accordance with the 

passed, [p. iie, 

First appeal from the deorea of the Sab- 

Maltao, dated 
8 17th November 1916, deoreeiog the 

* lo fitriot aooordaDoe 

wi^ the terms of the award. 

Mr. Ookal Ohand Narang, for the Appellantp. 

mia Jagan Nath, for BAkhshi Te^ Ohand, 
for the Respondent. 

T —The plaintiffs, Dirbari 

and his two brothers, brought this 
Mlion against their quondam partner, Wasu 

4 rendition of the aosonots of 
® QQrship and for the rsoovery of 
e money dae to them. The partnerihip 

24th September I9il. 

laii n »* 1 . whish was institated on 

niOotobar 1914, th. 6rat day od which 


the Courts re-opened after the summer vaea* 
tioD, was undoubtedly within time. 

In answer to the olaim the defendant 
pleaded that the dispute between the parties 
had bpen referred to the arbitration of one 
L rlnda Ram, who bad given his award on 
30tb September 1914, whioh award was 
aooopted by the parties and signed by them 
in token of their assent. The defendant 
ooDsequently oontended that the award oper¬ 
ated as a bar to the suit for the rendition 
of aooounts whioh oonld not, therefore, be 
maintained. The Subordinate Judge bolds 
that the arbitrator delivered a valid award 
aooording to whioh a sum of Ri. 5.000 
was due to the pUintiffi, aud that in the 
faos of this award the suit for the rendi¬ 
tion of aooounts does not lie. The learned 
Judge ha?, however, granted the plaintiffs 
a decree in terms of the award. Both 
parties are dissatisfied with this decree and 
have appealed to this Court. 

The sole question raised in the appeal 
preferred by the plaintiffs is whether a valid 
award was given by the arbitrator Lorinda 
Ram. Now, the evidence of a Urge number 
of witnesses, inoluding the arbitrator him* 
Bslf, shows that on 30th September 1914 an 
award was written on a Stamp paper of the 
value of Rs. 5 and that it was signed not 
only by the arbitrator and witnesses but 
also by all the three plaintiffs and the 
defendant. The document was then taken 
to the office of the Sub-Registrar for 
registratioo, but on aooount of some defect 
it oould not be registered on that day. 
The evidence shows that the plaintiff Badbu 
Ram then seized the document and made 
an attempt to snatoh it away from Lorinda 
Ram, with the result that it was torn into 
two pieces, one of which remained with the 
arbitrator and the other was taken away 
by Budbu Ram. The portion which remain¬ 
ed with the arbitrator has been produced 
in evidence and the whole of the award 
has, in bo far as the material terms are 
oooc&rned, been re-constructed with the help 
of an entry in the scribe’s register contain¬ 
ing the purport thereof. 

We may say at once that there is no 
longer any dispute as to the terms of the 
award, but the plaiotiffs, while admitting 
their signatures to the document, relate a 
ourious story as to how it was destroyed. 
They state that the document, which they 
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signed. coDtaiced blanks which were snb* 
eeqnently to be filled op after obtaining the 
consent of both the parlies. The arbitra¬ 
tor, however, wilhont conenlting the plaintitfp, 
fixed the amoont dne to them at Rn. 5,COO 
and aeked the plaintiffs* agent, Kanb^a 
Lai, to enter that amount in the deed and 
to fill Qp the blanks accordingly. The 
plaintiffs fortber state that when they learnt 
of it they protested, and the arbitrator in 
diegnet said that be was not going to settle 
their dispute and himself tore up the docu¬ 
ment into two pieces. 

Now this veraion, which depends entirely 
upon the testimony of the plaintiffs and 
their agent Eanhya Lai, receives no support 
whatsoever from any independent witness. 
On the other hand, the defendant’s account 
of the affair is not only a probable one, 
but is borne cut by a large number of 
reliable witnesses. It is difficult to believe 
that the plaintiffs, who are men of business, 
would sign a document which contained 
blanks and did not specify the amount due 
to them. At any rate, it is clear that the 
onus rested cn them to establish their 
version, and they have entirely failed to 
discharge it. 

It appears that the arbitrator did not 
make any independent enquiry into the 
matter in controversy between the parties, 
but the fact that the award embodies an 
agreement arrived at between the parties 
dees not prevent the award being a valid 
and binding award between the parties, 
lice, inter alia, Gobardkan Das v. Jai hiehen 

Dob (1). 

Upon an examination of the evidence 
adduced by the parties we have reached 
the conolusioD that the arbitrator delivered 
an av^ard, which was agreed to by the 
parties and was signed by them in token 
of their consent. An award when delivered 
is binding upon the parties, and it is not, 
therefore, necessary to determine whether 
it was the arbitrator himself or the plaint* 
iff Bedhu Kam who destreyed the pnper 
ocmaming the teims of tbo award, Tl.e 
deUncant 'has snooeedtd in proving the 
essential terms ot the award, and wo cononr 
in the conclusion of the Jtcrced Suberdi- 
cate Judge that the suit for rendition of 
aocoDritB cannot be maintained. This finding 

(1)22 A. 224; A. W. N. (.SCO) 62; 0 1ml. Dec. 

(^. r.) use. 


disposes of the appeal preferred by the 
plaintiffs. 

On bsbalf of the defendant it is contend¬ 
ed that as the action was for a rendition 
of accounts, and as the plaint did not put 
forward any claim for a decree in accord¬ 
ance with the award, the Subordinate 
Judge should not have granted a decree 
in terms of the award, but should have 
dismissed the suit in toto. Now, it is true 
that the plaint does not expressly contain 
any alternative claim, but the omission is 
probably due to the fact that though pre* 
eented to the Court on Ist October, it was 
really drafted before the 30th September 
1914 when the award was delivered. There 
can, however, be no doubt that if the 
plaintiffs bad added a prayer for the grant 
of a relief in terms of the award, which 
the defendant himself bad set up to defeat 
(be claim for rendition of aoscunts, the 
latter could have no possible answer to it. 
It is to be observed that what the plaint¬ 
iffs wanted was to recover such sum of 
money as may be found due to them from 
the defendant, and the only question was 
whether that sum had already been deter¬ 
mined by the arbitrator or should be de¬ 
termined by the Court after a eorntiny of the 
accounts. 

The law relating to the amendment of 
pleadings, as contained in Order VJ, rule 
17, of the Civil Procedure Code, confers a 
plenary authority upon the Court to allow 
a party to alter or amend bis pleadings 
in such manner and upon such terms as 
may be just, and the amendment may be 
allowed at any etatge of the proceedings. 
The Courts do not exist for the sake of 
discipline but for the sake of deciding matters 
in controversy, and an amendment should 
always be allowed if thereby the real sub¬ 
stantial question can be raised between the 
parties and muHiplioity of legal proceed¬ 
ings avoided. It was probably for this 
reason that the learned Subordinate Judge 
acceded to the request for a decree in 
aoflcrdance with the award, and Mr. Gokal 
Chand Narang for the plaintiffs, in order 
to avoid all possible objections, has made 
an oral application to amend the plaint. 
There is absolutely no reason why this 
request should he refused, and why we 
should not affirm a decree, to which the 
defendant himself could have no real objea* 
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tioD, aonaiderias that it prooeeds upon a tion ia govamed by Artiola 67. I aosapt 

dotturaeot upoq whioh he himself plaoed the petition for revision and remand the 

his reliance. Viewing the plaint as embody- case to the first Court for a trial on the 

ing a prayer for a desrae in terms of the merita. Coats will follow the result and 

award we uphold the iudgment of the lower the Court-fee on application will be refunded. 

Court and dismiss both the appeals. We Petition accepted^ 

leave the parties to baar their own eosts in 
this Court. 


Appsal dismisied* 

$ 

LAHORE HIGH COURT. 

Civil Revision Petition No. 735 of 1919. 
(OaiaiNALLT Civil Appeal No. 1851 of 1919.) 

April 19,1920. 

Preaenti^Mr. Jnstioe Wilbarforoe. 

HARI SINGH— Plaintiff— 
Petitioner 
ver$u8 

FAZAL— Defbndant—Rsispondent. 

Limitation Act (IX of Sch, I, Art 67 —Book 

entry, whether bond—Suit for recovery of money rfrtc 
on hook entry-—Limitation. 

A book ontry contaiuing a promise to pay at a 
oertain rato of iaterest and attested by witnesses is 
a bond, and a suit for recovery of the money due 
thereon is governed by Article 67 of Scliedule I to 
the Limitation Act. 

Petition for revision of the decree of 
tbe Senior Subordinate Judgd, Jhelum, dated 
the 14th June 1919, affirming that of tbe 
Munsif, 2nd Glass, Cbakwal, District Jbelum, 
dated tbe 25th April 1919, dismissing the 
claim with eosts. 

Pandit Bindrab 2 n, for the Petitioner. 

Mr. Devi Vayalf for tbe Respondent. 

JUDGMENT—The petitioner in this case 
sued for Ri. 300, the price of wheat due 
00 a book entry which contained a pro¬ 
mise to pay at a oertain rate of interest 
and was attested by two witnesses. The 
learned Senior Subordinate Judge held that 
tbe entry was a bond as defined in the 
Stamp Act bat that it was not a bond for 
the purposes of limltatioo, a deiision which 
Counsel for tbe respondent was unable to 
support and ia obviously indefensible. The 
Subordinate Judge went on to hold that 
as the entry was not a bond, the period 
of limitation was three years, apparently 
noder Article 115. Even bo he did not 
show how the aaie was time birred as ha 
did not state woeo ths express or implied 
contract was broken. The entry obviously 
aoEsuots to a bond cind tbe period of liiaita* 


PRIVY COUNCIL. 

Appeal froai the Madras High Couat. 

December 16, 1919. 

Pre^enf;—Lord Shaw, Lord Pbillimore, 

Sir John Edge, Mr. Ameer AH and 
Sir Lawrence Jenkins. 

M. R. SBTURATNAM, AlYAR and others 
— pLAiNTiFFi^ Appellants 

versui 

VBNKATAGHALA GOUNDEN and otjbrs 
—Dbp/C.hdants—Respomdests. 

Civil Procedure Code (Aet V of 190<^, s. 103, 0. 
XLI, r. 25 — Appeal “Finding on p7,rticiilar issue, 
absence of^High Court, power of, to remit issues for 
trial and to determine questions of fact—Burden of 
proof, question of, when not pertincnt^Landlord and 
fenanf—Ryotwari holding, suit for possession oj— 
Permanent tenancy, claim of, by defendant —Misjoinder 

of causes of action ayainst separate defendants _ 

Objection to use of irrelevant evidence not taken in 
trial Cour^, effect of. 


Where a Court from whose decree an appeal is 
before the High Court omits to determine a 
question of fact essential to the right decision of 
the suit 00 tbe merits, the High Court has juris¬ 
diction, under Order XLI, rule 26 of the Civil 
Procedure Code, to frame issues and refer them for 
trial by that Court, [p. 120, col. 2.] 

Where a lower Appellate Court fails to deter¬ 
mine an issue of fact, the High Court in second 
appeal has power to deal with it under seotion 103 
of the Civil Procedure Code, [p, 121, col. 1.] 

Where in a suit for the recovery of possession of 
agricultural land in a ryotivari tract tho defendant 
claims a right of permanent tenancy, it is for him 
to establish permanency, and this maybe done by 
proving a custom, a contract or a title, or by other 
means; and where in such a case custom is out of 
the question, and contrajt ia negatived by the 
trial Court, but that Court leaves the question of 
title untouched, it is open to tho High Court In 
appeal, to make a pronouncement on that question 
[p. 121, col. 2.J 

Whore iu a coutroversy the relevant facts are 
before the Court, aud all that remains for decision 
ia, what inference should be drawn from them, t!io 

queation of the burden of proof is not pertiuent ’ fn 

Ml, col 2 ] * 


* 4 A\/ A ^ 


of the ivil '■.■OM-l.ivo -’ode unices iu the same suit 
noc merely siv-rul cauaea of action, buc •ov.-rid 
causes of action or suits against sopurato .lui-n.{. 
ants, with the result that in effect tbe litifration 
is conducted and treated throughout us though the 
defsudauts are a community with oominon iuteresrs, 
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he cannot be heard to object to the use of evidence 
against him as irrelevant, but to which the irregu* 
larity of his procedure has given relevance and to 
which he took no exception when ic waa tendered at 
the trial, [p. 122, col. 1.] 

Consolidated appeals from three deorees 
of the Madras High Court (Sir Kalph 
Benson, J., and Sandara Aiyar, J,), dated the 
18th February 1913, modifying in seaond 
appeal three deeraes passed by the Distriot 
Court, TriohinopDly, on appeal from the 
Distriot Munsif, Kulitalii. 

FACTS of the case will snffisieatly 
appear from their Lordships' judgment and 
from the judgment of the Madras High 
Court reported as 20 Ind. Cas. 374. 

Mr.De Qruyther^K. (7., and Mr. Kenworthy 
Brown, for the Appellants, submitted that 
the defeDdautB-reapondeuis had no right 
of permaoeot oooupanoy in the lands, (f 
they had saoh right, it must be either by 
the permanent sottlement or by oootraot. 
The lands here were divided into three 
olassee, (1) dry land, (2) garden, (d) pis> 
ture. As to the third there is now 
no dispute. The High Court has decided 
in our favour and there is no appeal. As 
to the other two olasses we donotobjeot 
to pay oompensation for improvements, 
but wa oontend wo are eoUthd tj ejeot* 
meat. The High Court ought not to have 
remanded the oa?e. In a aeoond appeal 
the Distriot Judge's findiogs of fast are 
6nal. The High Court praotioally siythat 
there is a presumption in favour of ooou* 
panoy rights, arising from long 
039QpatioD and payment of a uniform raot, 
We say the harden of proaf was oo the 
ouUivators and they failed to discharge it. 
The District -ludga foaniaia fait that there 
was no ooiopanoy right. 

[Sir LavraBNCS Jknk^ns referred to eeotion 
103 of the Code of Civil Procedure , 

That seotion does not apply: tb i lower 
Appellate Court had determined the iseup, 
ItsBodiugof facts is final: Durga Ohowdhrani 
V. Jewahir Singh Okowdhri (1), 

There is no question here of ezpoi'atiou 
or eDOiaragemeut. If the tenant makes a 
wall without leave he does it at his own 
risk: bat here the oiitivatore applied for 
licenses, which the landlord gave. If he 
ejeots them be must oompensate them: but no 

(1) 17 1. A. 12?, 18 0.23 ; 5 Sar. P. 0. J. 860: 9 
lad. Deo. (N. a.) lU. 


question of estoppel as to permanent ooau« 
paney arises. 

Lo&d PsiLLiHOBE.—Touf oase is that 
though they may have held for a great many 
years, it is a mere matter of oontraet and 
they have no right to oontinueP] 

The matter has been oonfused by a mass 
of authorities whieh have little bearing: 
the oruoial question is to determine what 
were the rights of the parties when the 
permanent settlement was made in 1812. 
Custom is not alleged. * If these people’s 
predecessors bad oconpanoy rights iu 1802, 
cadit guieitio: if not, we took the land then 
free of occupancy right: it was we who bad 
the oocupany right, theKudivaram. Now have 
they aoinired the right since? We eay not. 

(.Sir John Eoqb.— You say that eontionous 
occupation since 180.3 raises no presump- 
tionpj 

If all you have to go on is a uniform 
rent and long holding, those are elements 
to be oousidered. If yon know nothing 
about the origin of the teuanoy, you must 
deal with it oo such materials as you 
have: but here you do kuow the origin. 
All that is established here is that some, 
not all, of these holdiugs have been held 
by the present tenants for a very long time. 
Uniformity of rent is not soolear; it is merely 
a uoiform rate for the quality of the laud: 
the rate changed if the land were converted. 
The plaintiffi’ predecessors here wero the 
*‘ryot$ or coUivators" mentioned in the Fifth 
Riportof 1812(Madra8 Presidency), page 61: 
being lirabmius they could not and did not 
cultivate themselves, but they bad the tenant 
right. Reference wae made to the following: 

Secretary of State for India in Oouncil v 
Luchmeswar Singh (2), SeenaPena ReenaSeena 
MauandiOhHtiyiry. Chokkalingam PHiiv{3), 
Ohiiambara Pllai v. Tiruvengadathiengar (4), 
Ranga$ami Reddi v. Qnana Sammantha 
Pandora Sannadhi (5), Oheekati Zamindar v. 
Banneooru Dhora ( 6 ), Seshamma Shetiati 
V. Ohiekaya Hegade (7), ifunu Afti^ammad 
Rowther v. Muthu Alagappj Ohettiar (8), 

(?i 161. A. 6; 16 C. 22<; 5 Sar, P. 0. J. 275j 13 
lad. Jur. 10: 8 lad Deo. (n. s.) 147. 

(3. 3J I. A. S3; 2 M. 21i (P. 0.)j 8 0. W. N. >45j 
14 M. L. J. 200: 8 Sar. P. C. J. 687. 

(4) 7 M. L. J. I. 

(5; 22 U. 264; 8 Ind. Deo (tr. a.) 188. 

(6) 23 U. 318: 8 Ind. Deo (k a ; 624. 

(7) 2c M. 607: 12 M.L. J. IIO. 

(8144 Ind.Oaa. 8U; 31 M. L. J. 2D|ai M. L. T. 
leii 7 L. W. 860. 
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Pcnniah Nadan v. Deivanai Ammal 
(9). Fifth Report (Madras Preaidenoy)i 
pages 178, 459—461. 615, 790. 797, 808. 

The riilmg in Veeranan Amhalam Feria 
Karupp3n t. Annasawmt Iyer (10) is merely 
that the mere fact of the landlord being 
Pattadar is not oonelnsiye; that ease does 
not decide that there is any presnmption 
against him. The tenants here have no 
right, ezeept to oompensation. 

Messrs. E, B, Bathes and Palait for the 
Respondents.—The Distriot Jadge here took 
an altogether erroneons view of the law 
applicable to the case. 

There was evidence on which he oonld 
have come to a finding on the issaea 
framed by the High Coart, hot he failed 
to do so and nnder section 103 the High 
Court had jurisdiction to determine the 
issue itself. The burden of proof was on 
the plaintiff: he alleged he had the right to 
eject, and must prove it. The mere fact 
that he is Pattadar does not shift the 
burden. The Fifth Report shows that the 
Mirasdar always bad the first right to the 
issue of Patta whether there were ocoapancy 
rights or not. 

In Secretary of State for India in Council 
lAichnnswar Singh (2) the oiroamstances 
under which Government, who were in that 
case the tenants, came into possession were 
known; that is not so here. 

The decision in Seena Pena Resna Seena 
Mayandi Ohettiyary. Ohokkdingam Pillai/i3) 
turned upon the terms of the contract in that 
case. 

The High Court have rightly inferred 
from the fasts in this case that tbs ouUi* 
vators have permanent rights: there is nothing 
in any of their own previous deciaions which 
oorfi ots with that view, and it is sup¬ 
ported by Veeramn Ambalim's case (10), 
iduna Muhammad Rowther v. Muthu Alagappa 
Ohettiar (8), Ktishnasami Pillai v. Varadaraja 
Ayyangar (11). 

Reference was also made to Triohinopoly 
Manual, page 178. Fifth Report (Madras) 
pages 104-106, 489, 615,622, 625, 750-1, 


(9) 62 Ind. Cas. 247; 86 M. L, J. 463; 9 L. W. 
453, 26 M.L. T. 311, 

(10) 12 Ind. Cas Ij 21 M. L J, 81); 10 M. L. T. 
185; a9ll) 2 M. W. N. 162 

(11) 6 M, 315 at pp. 355, 356; 2 Ind. Deo (n. s.) 


785, Suryanarayana v. Patanna (12), Afeal’un» 
nisa V. Abdul Karim (13). 

Mr. DeOruyther, K. 0., in reply.— If there 
had been any independent tenant with 
occupanoy rights at the time of the permanent 
settlement, the Fifth Report shows that the 
settlement would have been made with him 
direct. There were wet lands included in 
the original Patta, but it is not suggested 
that the cultivators of these lands had 
occupancy rights. The only right which the 
tenants here have is to be compensated for 
the wells made in the garden (or wet) lands. 

JUDGMENT. 

Sir Lawrbnce Jbseins. —These con¬ 
solidated appeals are from three decrees of 
the High Court at Madras, dated the 18th 
February 1913. The decrees bad modified 
three appellate decrees of the Distriot 
Court of Triohinopoly, which in turn had 
modified three original decrees of the Court 
of the Distriot Munsif of Elolitalai. 

The three suits thus oame before the 
High Court in second appeal, so that the 
Court bad no Jurisdiction to interfere with 
any finding of fact by the Distriot Court; 
its only power to determine issues of 
fact was that created by section 103 of 
the Code of Civil Procedure, 190S. 

Each of the suits is for the recovery of 
possession of agrionltural land in a ryotwiri 
tract, and has been instituted by the 
plaintiff as the Government Pattadar, 

The numbif of the defendants in the 
several suits is 165. 103 and 30. Taey 
are not, however, in joint possession; on 
the contrary, they have separate holdings 
and should have been separately sued. 

The plaintiff’s title is conceded, and hs 
alleges that the defendants are tenants 
nnder him and that their several tenancies 
have been determined by notice. The 
defendants plead in answer to his claim 
for possession (1) that they severally have 
a permanent tenancy or right of occupancy 

(12) 48 Ind. Cas. 639; 4) I. A. 209; 36 M. L. J. 5S5- 
41 M. 1U12; 25M. L. T. 30; (1918; M W N 8)')’ 
23 C. W. N. 273;9 L. VV. 126; 29 C L, J. 153, l 
U P. L R.. P. C.l U; 2l Bom. L. tt, 647; (191 H M 
W. N. 463 P C.). 

(13) 50 lad. Cas. 749; 46 I. A. 131; 17 A L J (J) • 

36 U. L J. 510; 26 P. \V. R. I9i9; I L' P. L. ll. \> r ) 
47 & 71; 26 M L T. 55; 81 P. R. 1919; :ii i'. 'O’- v 
966; U9l9> M. W. N. 494; 30 C. U. -f 15»; 1? 

L. R. 89l;65 P. L. R. 1919; 47 C, 1; II [. r; 
(P. G.). 
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and (2) that they are proteoted from 
ejeotment by the dootrioe of estoppel. 

The land in snit is of three olasaes, 
garden, dry, and pasture. In the Oourt 
of the Munsif it was held that tbe plaint- 
ifi’s olaim to reoover the garden land 
was barred by tbe plea of estoppel, but 
that hia olaim to tbe rest must soooeed 
as no right of permanent ter.anoy was 
established. 

From this deoiaion aross appeals were 
preferred. At the first hearing of the 
appeals the District Judge disallowed the 
plea of estoppel, and also held that tbe 
defendants bad not established their right 
to a permanent oooupanoy. It is important 
to observe bow he dealt with this last 
aspeot of the oase: — 

“The question for oonsideratiou in this 
case,” he said, ‘is whether the defendants 
have shown that the plaintiff or bis 
predeoes 80 r<in-title had oontraoted the right 
of tenancy (which) should be changed 
into a right of permanent oocupanoy.” 

His finding on this was as followd:^ 

' Id these oircumstanoea it is, I think 
clear that the defendants have not established 
any contrast on the part of the plaiotiff 
or bis predeoeseor-in-title to convey to 
them a right of permanent oooapanoy.” 

Ultimately be passed decrees io the 
plaintiff’s favour for p-issession of all tbe 
suit lands. Tbe defendants apoealel to 
the High Court, and the learned .ludgeg 
expressed the view that tbe mode in which 
the District Judge had dealt with 
tbe question of a permanent tenancy was 
not eatisfaotory. And after quoting tbe 
proposition as formulated by him they 
observe that:— 

“The real point for determioation before 
the learned Judge was whether on the 
admitted and undoubted facts of the cases 
aod the evidence of both sides tbe defend- 
ants held tbe lands in their possession 
as tenants from year to year or 
as persons having a right of permanent 
oooupanoy.” 

Tbe diatioctioD between tbe two pro- 
positioos is manifest. In tbe result the 
learned Judges asked thp; pistriot Judge 
to retorn revised findings on the following 
queetioDS:— 

“1, Whether the appellants in these 

appeals are tenants frem year to year, or 


whether they have a permanent right of 
occupancy in the lands in dispateF 

2. Whether tbe plaintiff is estopped 
from denying that tbe appellants in these 
appeals have a permanent right of oeon- 
pane;? 

41 

3. What compensation, if any, tbe 
appellants in these appeals are entitled to 
for effecting improvements on .the land by 
digging wells and ponds?” 

It has been contended that tbe Ooort 
acted without jurisdiction. But this pro- 
seeds on a misapprehension of what tbe 
High Court did. It did not remand under 
rule 2 J of Order XL! of the Civil Procedure 
Code but merely framed issues and referred 
them for trial to the District Court as 
provided in rule 25, and for this reason. 

lu tbe opinion of tbe learned Judges 
of the High Court, the District Judge 
bad omitted to determine a question of 
fact which appeared to them essential io 
the right decision of the suit on the 
merits; he had failed to consider 
whether, apart from the particular con¬ 
tract to which his attention was ex¬ 
clusively direoWd, there was evidenoe 
on which to hold that from their inception 
the holdiogs of tbe defendants were perma- 
□Bot or in the nature of oconpanoy rights. 

It is perhaps to be regretted that the 
Isaroed Judges of the High Court did not 
give a fuller ao'd clearer explanation of the 
reasons which iuffa n^ed them, for the 
reniilt was that the Dis:riot Judge failed 
to grasp tbe trie meaniog of tlie issues 
framed by the High Court, and again dealt 
with tbe questioD in tbe same incomplete 
manner. 

He treated the long duration of tbe 
tenancy and tbe uniform and unvarying, 
rate of the rent as a oiroumstanoe by itself' 
not sufficient to raise a presumption of 
an implied contract that tbe right of 
tHoanov should be obaugei iuco a right 
of permaoent ocoapanoy. ” 

The District Court’s findings were re¬ 
turned to the High Court, and the learned 
Judges pointed out that tbe District Judge 
in his order submitting his fiodings bad, 
Dotwithstandiog the oantion given by tbe 
High Court, again assumed that the defend¬ 
ants’ original right was that of tenants 
from year to year, and that it lay on them 
to prove an express or implied contract hj 
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wbioh the right of tenanoy from year to 
year was obanged into a right of permanent 

oeoapanoy. tt- u 

Instead of a farther referenoe the aign 

Court proeeeded to determine this issue 

and, if and bo far as this was an issue of 

faot—a point on whieh it is not necessary 

to express a definite opinion in the oircum- 

stances of this case—the Court had power 

to deal with it under seotion 103 of the 

Civil Prooednre Code, 1908. 

The conclusion at which it arrived was 
that the defendants had oooupanoy rights. 

This finding, however, is attacked on 
the ground, first, that the burden of proof 
was wrongly thrown on the plaintiff, and 
secondly, that in any case the facts did not 
justify the inference. 

To determine on whom the burden of 
proof lay it is necessary to ascertain with 
precision upon what propositions of fact or 
of law the parties were at variance, and how 
matters stood when the oiees reached the 
High Court. 

The plaintiff’s title was conceded, and 
the notice by which be purported to 
terminate the defendants’ tenancy was not 
disputed. It was also admitted that the 
defendants held under, if not from, the 
plaintiff, To resist the plaintiff’s claim the 
defendants set up a permanent tenancy or 
an oeoapanoy right iu themselves. If this 
was not established then the defendants 
must fail, and, to adopt the langa^ge of 
section 101 of the Evidence Act, as t^he 
defendants were biund to prove the exHienoe 
of their permanent tenancy or oeoapanoy 
right, the burden of proof as to it lay on 
them. This view as to the incidence of 
the burden has been repeatedly recognised 
in the series of Madras decisions cited in 
argument and is, in their Lerdsbips’ opinioo, 
not open to doubt. 

There are passages in the High Court s 
final ludg.nent which u^-que-stiouably invite 
the comment that the learnel nais- 

apprehended the proper inoidenoe of the 
burden of proof. Thus the learned Judges 
say !— 

* We hold that the mere fact of tue 
plaintiff being Pattadar does not entitle him 
to any presumption in his favour.’ 

This proposition is open to the construc¬ 
tion that the burden lay on the plaintiff 
pet only U establish his title but also to 
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negative the defendants’ claim to permanency, 
and if this is what was meant it was 
wrong. But the sentenos that immediately 
follows shows a truer perception of the 
position. The learned Judgea there say:— 

We also bold that even if that fact 
could be of any use to him, the various 
oiroumstanoes proved, unrebutted by any¬ 
thing in the plaintiff’s favonr, necessarily 
raise a presumption that the defendants 
have oocupanoy rights. ” 

The controversy bad passed the stage 
at which discussion as to the burden of 
proof was pertinent ; the relevant facts 
were before the Court, and all that re¬ 
mained for decision was what inference 
should be drawn from them. 

In the end the learned Judges drew the 
inference—tl'.ey speak of it as a presamp- 

tion_in favour of the defendants* oooupanoy 

rights, and as finally expressed their deter- 
minatiou was unvitiated by any error as 
to the burden of proof. 

Nor is their inference contradictory of 
any finding of fact by the District Court; 
on the oentrary, it rests on the findings 
of that Court and in the shape it took in 
the High Court it certainly had not been 
negatived by the District Court. 

A word of explanation will make this 
evident. Permanence is n t a universal 
and integral incident of an under-ryot’s 
holding ; if claimed, it must bs established. 
This may be done by proving a custom, a 
contract, ora titie, and po.saibly by other 
means. Custom is out of the question here ; 
there is no suggestion of it. Contract has been 
decisively negatived by the finding of the 
District Court. Title was left untouched, 
and it was on title that the High Court 
pronounced in the defendants’ favour ; for 
the meaning of their finding is not that 
there was a subsequent change in the 
r-lat'oH of the parties, but that at the 
incvpiion of tho-je relanons the defendants’ 
predeoe-^-iorH pos-*e9sed cccupinoy rights. 

Oji H 3* with any finding of the District 
Court being eliminate^, it next has to be 
seen whether there were materials on which 
the High Court could ooaie to its oonolii.^ion. 
They are minutely indicated in the j-ilg. 
meiit under appeal, and, in the absentee of 
all information as to the origin of the 
defendants’ holding^’, it cannot be said 
that there is no evidence to support the 
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High CoQrt’s Goding. It may be that 
regarded even as a Boding of faot—and 
it baa been so treated tbroagboat—it is not 
eonolneive, tboagb onrionsly enongb it would 
bave bad that obaraster had it been pro* 
nonneed by the Distriot Jadga and not by 
two Judges of the High Court. But after 
due oonsideration of the evidenoe brought 
to their notioe and of all the oironmetaDoea, 
tbeir Lordebipa'see no sufficient reason to 
interfere with the High Court’s oonolneioo ; 
nor is it in tbeir opinion to be regretted that 
eiSeot has been given to the very long posses* 
sion—^‘immemorial” in the High Court’s 
view—of the defendants and tbeir pre* 
deoessors. 

It has been objected by the appellant 
that much of the evidenee that has been 
used against him is not relevant, as tbe 
long possession, tbe alienations and the 
improvements to which it relates bave not 
been traced to tbe several defendants or 
tbeir predeaes8ore<in-title. But tbe plaintiff, 
in disregard of tbe provisions of tbe Code, 
bas united in the same suit not merely 
several causes of action, but several actions 
or suits against separate defendants, with 
the result that in effect tbe litigation bas been 
condnoted and treated throughout as tboogh 
tbe defendants were a community with com¬ 
mon interests. Tbe plaintiff, therefore, cannot 
now be heard to object to tbe use of evidence 
to which tbe irregularity of bis procedure bas 
given relevance and to which be apparently 
took no exception when it was tendered at tbe 
trial. 

The objection might have been formidable 
had the plaintiff sued the several defendants 
in separate suits, and tbeir Lordships recog¬ 
nise that in view of the exceptional and 
irregular character of this litigation this case 
cannot in this respect be a satisfactory 
precedent in a properly constituted suit. As 
it is, however, tbe objection must fail and 
the High Conrt’s Bnding as to the perma* 
nonce of tbe defendant’s rights in tbe garden 
and dry lands must stand. 

Following on this Gr.ding tbe High Conrt, 
while conGrming the decree fcr possession 
of tbe pasture land passed by tbe lower 
Coarts, ordered that tbe plaintiff’s saitr', so 
far as they sought delivery of possession of 
tbe garden and dry lands, be dismissed. 

Tbe plaintiff alone bas appealed from tbe 
High Court’s decree, and tbe present appeals 


are limitai to the gariau and dry landsr 
For the reasons already indicated they must 
fail. 

Their Lordships, therefore, will humbly 
adviss His Majesy that tbe appeals should be 
dismissed. The appallant must pay tbe costs 
of tbe appeals. 

Appeals dismuied, 

Solicitor for tbe Appellant:—Mr. Douglas 
Qrani. 

Solicitors for the Respondents:—Messrs. 
T. L. Wilson 4* Oo, 


CALCUTTA HIGH COURT. 

Appeal f^om Origikal Dscasc No. 222 

OF 1917. 

August 25, 1919. 

Present Mr. Justice Cbatterjea and 
Mr. Justice Newbould. 
RADHARAMAN CHOWDHURI and 

OTHERS—APPBLLAHTi 

versus 

GOPAL CHANDRA OHAKRAVARTT 

—Rispondbnt. 

Will—Prohate—District Judge, order of, holding that 
objector has no locus standi- Appeal, whether liea— 
Revision—Civil Procedure Code (Act V of 1608^, s. 
116—fljndu Law —Dayabhaga— Person interested, 
right of, to oppose application by stranger for Probate. 

Ad order by a District Judge, holding that the 
objector to tbe grant of Probate of a Will bas no 
locus standi to object and that tbe applicant is 
entitled to Probate on proof of tbe Will in common 
form, is not open to appeal but the order can be 
re7ieed by the High Court upon an application made 
to it under section 116 of the Civil Procedure Code, 
[p. 123, col. 1,] 

Where a person applying for Probate of the Will 
of a Hindu governed by the Dayabhaga School of 
Hindu Law is a stranger to the family of the 
deceased testator, a person having some sort of 
relationship with the family of the deceased bas 
some interest to appear and oppose the application- 
for Probate and is, consequently, entitled to be 
present at the hearing of the application, [p. 126, 
col. 1.3 

Appeal against tbe decree of the District 
Jadg(>, Bardwau, dated the I7th Augnat 
1917. 

Bibus Bepin Behary Qhose and Mohesk 
Ohandra Bxnerjee, for the Appellants. i 
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Baba Satindra Nath Mookerjee, for the 
Respondeat. 

JUDGMENT.—This appeal arises oat of 
an appHoation for Probate of a Will. The 
respondent Gopal Ohandra proponnded a 
Will said to have been exeoated by one 
Krishna Chandra. The appellants Radha 
Raman and others, who are the grandfather^s 
daughter’s son’s sons of the deoeased. opposed 
the applioation. The learned Distriot Judge 
held that the appellants had no l(cu$ ttandi to 
oppose the grant, and that Prohate woold 
be granted to the respondent on proof of 
the Will in common form. Radha Raman ard 
others have appealed to this Court and an 
applioation also has been made under 
seation 115, Code of Civil Prooedure, against 
the order of the Court below. 

It has been held in several oases that 
no appeal lies against snob an order. The 
order, however, oan be revised upon the 
applioation under seotion 115, Code of Civil 
Prooednre. 

The opposite party being the brother of 
the sister’s husband of the deoeased is a 
perfeot stranger to the family, but the 
Court below held that the petitioners were 
not heirs and, thereforr, bad no locus standi 
to oppose the grant of Probate. The ques* 
tioD for ooDsideraiior, therefore, is whether 
the petitioners have any locus standi tj 
oppose the applioation. 

It is oontended on behalf of the peti* 
tioners that they are heirs. Under the 
Mitaksbara a daughter’s son’s sou in the 
absenoe of other heirs saooeeds as a bandhu. See 
Eriihnayya v. Fichamma (1) and Sh€cb 2 rat 
Kuari Bhcgaati 1 rasad (^). A grand* 
father’s daughter’s son's son stands on the 
same footing. Dot the question is whether 
a daughter’s son’s son is an heir under the 
Dayabhaga, beoause if be is not, a fortiori 
the grandfather’s daughter’s son’s son oannc t 
he held to be in the line of heire. 

A daughter’s son’s son offeri no oblation 
to the maternal grandfather of his own 
father, and it is aooordingly oontended on 
behalf of the opposite party that be is 
no heir aaoording to the test laid down 
in the oase of Qooroo Oohiud 8haha v. Anund 
Lall OhcsB (3). 

(1) 11 M. 2S7; 4 lod. Deo. (n. s.) 200. 

(2) 17 A. 628{ A. W.N. (18961 117} 8 Ind. Dec. 
(n. 8 .) 660. 

(B) 18 W. B. 49 (F. B.)( 5 B. L. B. (F. B.) 16. 
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That the prinoiple of spiritual benefit 
governs the law of inheritanoe in the 
Dayabhaga was laid down by the Full Bench 
in the above ease, and again by another 
Full Bsnoh in the oase of Digumber Boy 
Ohowdhry v. Moii Lai Bundopadhya (4). 

Attempts have been made from time to 
time to induoe the Court to have the 
matter reoonsidered by the Full Court on 
the ground that spiritual benefit is no test, 
at any rate not the only test, of heirship, 
and that the Full Benob took an erroneous 
view of the fundamental prinoiples wbioh 
underlie the Dayabhaga and oonsequently 
arrived at an inoorreot oonolnsion. These 
attempts have, however, been unsnooessful, 
and this Court has held that the matter 
should not be re opened. See Kedar Nath 
Boy V. Amritalal Mookerjee (5) and Kailash 
Ohandra Adhikary v. Karuna Kantha Ohow- 
dhury (6). 

It must now, therefore, be taken as settled 
that the prinoiple of spiritual benefit is 
the test of heirship under the Dayabbags, 
whatever view might have been taken of 
the matter had it been res Integra, It is 
to be observed that in all the oases oited 
above, the question was who was the 
preferable heir, aooording to the principle 
of spiritual benefit. In the present oase 
no question of preference arises as between 
the petitioners and the opposite party, and, 
therefore, there is no question as to the 
superiority of spiritual benefit to be con* 
ferred on the deceased by one as compared 
to that by the other. The opposite party 
is a perfeot stranger to the family and 
in no oiroumstanoes can he be in the line 
of heirs, whereas the petitioners are the 
daughter’s son’s sous of the grandfather of 
the deoeased. As stated above, their position 
is similar to that of a daughter’s son’s 
SOD, and the questior, therefore, is whether 
a daughter’s eon’s sou is excluded from 
inberitanoe under the Uengal School even 
where there is no other heir at sU, 

The Dayabhaga (Chapter XI, seotion 11, 
veree 2> in disousBing the right of the 
daughter’s son to eoooessiorj, says; **lt is 
the daughter’s son who is the giver of 

(0 9 0.60'’; 12 C. L. R. 204; 7 Iml. Jtir. GiiS; 4 
lud Dec. (n. d.) 1023. 

(6) 17 lul Cas. 283; 10 C. L. J. Si.*; 17 C. W. N. 
492. 

^6) 19lod. Car 077j 18 C. W. N. 477. 
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Ibe funeral oblation not bis bod, nor the 
daughter’s daughter for tbe fuueral oblation 
oeases with bim. ” Tbe daughter’s bod’s 
eon is, therefore, expressly exoluded from 
inberitanoe. 

On behalf of the petitioners, however, 
relianoe is plaoed upon the arguments advano* 
ed by Raj Kumar Sarvadhikari in bis 
Tagore Leotures in favour of tbe heritable 
right of a daughter’s son’s son. Tbe 6rst 
is that the mere fact that a daughter’s 
son’s son is not a Sapinda heir does not 
show that be is exoluded altogether from 
inberitanoe. It is pointed out by him that 
in the veree oited above Jimutavahana is 
disouseing tbe preferable right of a Sapinda 
to SDOoessioD. Tbe daughter’s son is a 
Sapinda heir bat bis son is not so; he is 
not in the Hoe of Sapinda heirs beoause 
he is not oompetent to offer an oblation. A 
great-grandson’s son is not a Sapinda and, 
therefore, cannot saooeed as a Sapinda, bat 
be Buoneeds as a Saknlya. Tbe mere faot, 
therefore, that a person oannot suooeed as 
a Sapinda does not show that be U ex- 
olnded altogether. 

Tbe next and tbe main ground wbioh 
Raj Kumar Sarvadhikari urges iu support 
of bis view is that a daughter’s son’s son 
is a Samanodaka and a Sakutya and, there 
fore, is entitled tc inherit on failure of nearer 
heir-* even on tbe principle of spiritual 
herefit. 

Tne reason given by bim may be 
summarised as follows :—Tbe Diyabhaga, 
after dealing with the suooession of 
Sapindaa ex parte paierna and ex parte 
materna and that of Sakulya (distant 
kinsman), in Chapter XI, seotion 6, verse 
23, etatef: ** If there be no suoh distant 
kindred the Samaoodakaa or kinsmen allied 
by a common libation of water must be 
admitted to inherit as being signified by 
the term Sakulya (conformably with 
Bndbayaua’rt explanation of it) 

After the near Sikniya*-, therefore, the 
Samanodakas oome in, and these Samanodakas 
are also mentioned by Jimutavahana as 
Sakulyas, they are, therefore, the remote 
Sakulyas. Though every perBon who pre- 
seute water ie, properly speaking, a Samano¬ 
daka of the deceased, tbe law of inheritnnoe 
has giieu a limited signitioanoe to tbe 
term. Eveiy Samanodaka oannot be heir 
heoauso every person ie oompetent to 
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offer ^libation of water to every other person, 
and in faot in making Tarpan water is 
offered to every created being. In order 
that he may inherit the Samanodaka mast 
be also a Sakulya, *. e , must belong to tbe 
Knia or family. 

If the word Knla be understood as 
meaning only tbe agnatio family, then the 
daughter’s son’s son would not belong to the 
same Kale, but Jimutavahana has not oon- 
fined the expression to tbe agnatio family 
alone. Tbe male descendants of the 
daughters of tbe family known as bandhus in 
the Mitaksbara have been inoluded by him in 
the expression Kula (family) of tbe deceased. 

Snch kinsman, having sprang from bis 
family though of different male deeoent ae 
his own daughter’s son or bis father’s 
daughter’s eon or having sprung from a 
diffe-^ent family as his maternal uoole or 
the like, is heir. ' It appears, tbereforr, that 
not only those who bear the same Gotra 
or family name, but also those who, though 
they do not bear the family name, are 
sprang from tbe same line, *. ooguatis 
kinsmen known ai bandhus have been 
treated as belongiog to tbe same Kula. 

Jimutavahana has not stated who these 
Somanodakas are. Srikrishan Tarkalankar 
has treated them as ’remote Sakulyas or 
persons who are sprung from tbe !»ain 0 family, 
but ho^e right of inberitanoe is postponed 
to tha near Sakulyas who oonFer a larger 
amount of benefit on the deceased,” 
Sarbadbikari, pages 842—843. 

Raghnnandan has not mentioned the 
Samanodakas as a class of heirs, but tbe three 
classes of bandhus (under the Mitakehara) 
are stated by him to be entitled to the 
inheritance. Most of them are heirs being 
connected by Parvana oblations. Tbe rest 
muet, therefore, oome in as Samanodakas (as 
conferring spiritual bsuefit). He hai men¬ 
tioned the near Sakulyas. The Samanodakas, 

therefore, must ba taken to be the remote 
Sakulyas. 

As the author of the Dayabhaga has not 
given U3 any interpretation of tha term 
Samanodaka himself, we shall be jnstffied in 
ooD^nl ing other writers of the Baugal Sihool 
who have fullowed in tbe footsteps of Jimn 
tavahana for an explanation of the term. 
We have seen tiiat Srikriebna takes it to 
mean remote Sakulyas or persons who are 
sprang from the came family but whose 
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right of inberitanoe is postponed to the near 
Sakolyas who confer a larger amoant of 
benefit on the deoeased. bet ns now see 
what Raghnnandan says on the subjest 'We 
have the authority of Harita for S'^ying that 
the relation of Samanodaka ends only where 
birth and family name arc no longer known. 
Samanodakas are kinsmen who same in after 
the partakers of the divided oblations. If 
the details regarding the descent of a given 
person from a common ansestor are known 
or if it is known in a general manner that be 
is simply sprung from the family, be is 
reckoned as a Samanodaka.... If oar 
interpretation of the word Samanodaka be 
correct, it woald follow that certain male 
descendants of the daughters of the family are 
entitled to inberitanoe. It would follow, I 
mean .that according to the Dayabhaga, the 
daughter’s son’s son and similar cognate kins* 

men are also heirs”. Only two oonditiona 

then are necessary to entitle a kinsman to be 
ranked as a Samanodaka heir. He must 
present the water and be 'allied by the 
family Both these conditions are met with 
in the daughter’s grandson. On what groand 
then can be be excluded from succession ? 
Even by the principle of spiritual benefit be 
ought to take bis natural place as beir of bis 
father’s maternal grandfather.” 

It was also argued on behalf of the peti¬ 
tioners that we should follow the Mitakshara 
in matters not expressly dealt with by the 
Dayabhaga, and reliance was placed on a 
passage in the judgment of Mitfra, J,, (sitting 
singly) in the case of Ah$hay Ohandra Bhatta- 
ckarya V. Bari Das Ooswami (?), where he 
observed that in oases not contemplated by 
Jimutavabana or bis followers the law should 
be interpreted on rational lines consistently 
with principles in similar cases, and the 
decisions of our Courts should not be based 
on a blind adberanoe to the principle of 
spiritual efficacy, as it may lead to the violation 
of other recognised principles consistent with 
natural justice, and that in all oases of absence 
of any express texts or precedents under the 
Dsyabbaga Law, Courts should have recourse 
to the theory of propinquity and natural love 
and affection as adopted by Vijoaueswara and 
the commentators of the more ancient and 
orthodox sobouls of Hincu Law. 

It is also pointed out on behalf of the 


petitioners that the Davabhaga lays down that 
on failure of heirs, the spiritual preceptor or 
a fellow pupil succeeds; and in default of 
them the King gets the property. That under 
the Bengal Tenancy Act in the case of an 
oocupanoy bolding it goes to the Zsmindar, 
who may be a Muhammadan or a Christian: 
and that it is difficuh to see bow it would be 
consistent with the doctrine of spiritual 
benefit that the estate should devolve upon 
a person belonging to a different religoo 
than upon a daughter’s son’s son or a grand¬ 
father’s daughter’s son’s son. 

On the other hand the respondents rely 
upon the view taken by Banerjee, J., in the 
case of Dino Nath Mchunto v. Chundt Koch 
(8), viz.f that "the scheme of the Dayabhaga 
is radically distinct from and to some 
extent inoompetible with the scheme 
of the Mitaksbara and the one cannot well 
be made to suoplement the other so far as 
the law of inheritance is concerned. Nor can 
it be said that the Dayabhaga is silent upon 
this point, seeing that although the Daya¬ 
bhaga may be silent so far as express 
enumeration goes, it is not silent so far as 
the indication of general principle aocordiog 
to which heirship is to be determined is 
concerned, that general principle being 
clearly the principle of spiritual benefit” and 
which is settled by authority. 

Now the question whether the daughter’s 
son’s SOD or the grandfather’s daughter’s 
son’s BOD can come in as an beir, on failure 
of heirs, depends upon whether Raj Kumar 
Sarvadbikari has taken a correct view as 
to the meaning of the words Sakulya and 
Samanodaka upon which he bases the 
right of the daughter’s son’s son to succession 
on the principle of spiritual benefit under 
the Dayabhaga ; or whether the view 
that the Dayabhaga should he supplemented 
by the Mitaksbara, in oases where there 
is DO heir according to the principle of 
spiritual benefit, is correct. The question, how¬ 
ever, cannot be finally decided in the present 
proceedings which arise out of an application 
for P*obate, and when the persons who would 
be entitled (oget the property (on intestacy) 
on failure of heirs, vu, the Crown or the 
Z^mincar (if the property is an oocupanoy 
bolding) are no parties to the proceed inge. 


(7) 36 C. 721; 12 C. W. N. 611. 


(S) 16 Iiid. Cas. 319; 16 C. L. J. U 
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As already stated, the opposite party is a 
perfect stranger to the family, whereas the 
petitioners olaim some sort of relationship 
(however distant) with the family of the 
deceased and if the Will is disproved, the 
qaestions stated above may have to be 
decided in a title suit between the petitioners 
and the person entitled to the estate of the 
deceased on failare of heirs. 

Without deciding any of the said questions, 
we think that in the particular oiroumstances 
the petitioners have some interest in appear¬ 
ing and opposing the application for Probate. 
We accordingly set aside the order of the 
Court below and direct that the application 
for Probate be heard in the presence of the 
petitioners ss early as possible. 

The appeal is dismissed on tbe groand 
that no appeal lies and tbe above order is 
made upon the application under section 
115 of the Civil Procedure Code. We make 
no order as to costs. Let the records be sent 
down without delay. 

Appeal diBmigted', 

Rule made abiolute. 


PATNA HIGH COURT. 

Appeal faom Original Decree No. 55 op 1917, 

Feburaty 9, 1920. 

Fresenti^Mr. Justice Jwala Prasad and 

Mr. Justice Dae. 

RAMHIT SAHU and oihers—O ppOiiiE Party 

—Appellants 
tenvs 

MAHADEO OHAUDHURI and othees— 

Respomdemc. 

BevgalTenancy Act( VIllB. C. 0 /I 886 ', #. 22—Tenant, 
right of, to citt trees — Landlord, right of, to timber— 
Land Acquistion Act (I of 1894^, s. 18— Reference by 
Collector after money auarded withdrawn, legality of. 

Although under eection 23 of the Bengal Tenancy 
Act a tenant hats the right to cut trees growing on 
his holding, the landlord is entitled to the timber of 
the trees when cut, unless the tenant can establish 
a custom to the contrary, [p. i 2 «. col. 2 .] 

The fact that tbe compensation awarded under the 
Land Acquisition Act is withdrawn by the party to 
whom it was awarded does not affect the right of tbe 
party who is entitled to receive it to have a reference 
made to the Court under section 18 of the Act. [p, 
127, col. 1.] 


Appeal from a decision of tbe District 
Judge, Mozufferporp, dated the 13th June 1917. 

Mr. Bimola Okaran Sirghy for the Appel* 
laote. 

Mr. S. N, Paltt, for tbe Respondents. 

JUDGMENT.—This appeal arises out of 
a reference under the Land Acquisition 
Act. The District Judge who heard tbe 
reference has awarded compensation, 6xed 
by the Collector in respect of the trees, 
to tbe landlords'respondentp. The teuants^ 
who are appellants before ns, contend that 
they were entitled to tbe said compensa* 
tion inasmuch ae tbe trees belonged to 
them. There is no substance in this con* 
tention. Under tbe Common Law the pro* 
perty in trees belongs to the landlord. 
Section 23 of tbe Bengal Tenancy Act 
relied upon by tbe appellants has nothing 
to do, for that section only declares tbe 
right of tenants, to cot the trees, but that 
does not entitle them to tbe timber of tbe 
trees when out, unless a custom to the 
contrary is established, the onus whereof 
is upon tbe tenants. But upon the finding 
of tbe Court below there is no evidence of 
any custom supporting the tenants’ right to 
tbe trees. This oontention mast, therefore, 
be overruled. 

Tbe next contention Of the appellants is 
that the award by tbe Collector in respect 
of the trees having been withdrawn' by 
them from tbe Land Acquisition Depart* 
ment, the reference to the District Judge was 
incompetent and that tbe District Judge 
bad no jurisdiction to entertain the refer* 
enoe. 

Tbe award in this case was made on 
tbe 27th March 1915 and the objection 
to tbe apportionment or to tbe allotment 
of the compensation in respect of the trees 
to tbe tenants was made by tbe landlords 
on tbe 30tb April 1915. This was well 
within tbe time prescribed by section 18 of 
tbe Act for an application by any person 
not accepting the award made by tbe 
Collector to refer the same for tbe deter* 
micatioD of the Court. Relianoe has been 
placed upon tbe case of Qobinda Banee Datee 
V. Brinda Ranee Vaaee (1), in which a doubt 
was expressed by the learned Judges who 
decided that case as to whether section 18 
or section 80 of tbe Act can have any 


(1) 86 C. 1104; 12 C. W, N. 1039. 
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ftpplioatioD after money bas aotnally been 
paid under eeotion 31 (2). In that oa^e 

one of the parties to the award was a 
Hindu widow and there was no dispute 
as to the amount of the oompensation or 
to the interest of the persons in the 
amount awarded, or to any apportionment 
thereof, and the money awarded by the 
Oolleotor was withdrawn aooording to the 
allotments made by him by the several persons 
entrusted therewith. 8iz months after the 
award, that is, long after the period pres* 
oribed for applying for a referenoe under 
seotion 18, an applioation for referenoe was 
made by a daughter of the widow who was 
not a party in the acquisition proceedings. 
The objeot of the referenoe was to have a 
determination as to the limited interest of 
the widow and as to her not having 

any power to alienate the land referred to in 

elause (2) of seotion 31. That oase does 
not appear to have any bearing on the present 
oase. 

It does not stand to reason why the 
right of the respondent to have a referenoe 
made to the Court should be affeoted by 
the appellants having taken out the money 
from the CoUeotor, behind the baok of the 
respondents. The proviso to sub seotion 2 
of seotion 31 olearly provides for snob an 
emergency and makes the person who may 
have received the whole or any part of 
any compenKition under the Act to pay 
the same to the person lawfully entitled 
thereto. The Court below is, therefore, 
right in the view that it bas taken. The 
appeal is dismissed with costs. 

We may, however, observe that sub- 
seotion 2 of seotion 31 requires that the 
CoUeotor shall, when making referenoe under 
seotion 18 and when the parties to the 
aoquisition do not raoeive the amount 
tendered by him, deposit the amount of 
the oompensation in the Court to which 
the referenoe is submitted. We fail to 
find out the oiroumstanoes under whioh the 
money was paid to the opposite party and 
why the Oolleotor permitted tbe money to 
be withdrawn bsfore the expiry of the 
term fixed by seotion 18 for objeoting to 
the award and applying for referenoe. The 
District Judge had also a right to demand 
the deposit of the money in Court when the 
referenoe was made and to insist upon its 
being done, and in our opinion be ought to 


have done so before disposing of the referenoe 
so that the money oonld be ready for pay* 
ment forthwith in pursuanoe of the decree 
made by him. 

As to the oross-appeal, we think that 
the deoree of the Coart below is wrong in 
so far as it has not awarded the addi* 
tional oompensation of 15 per oent. on tbe 
value assessed in respeot of tbe trees. 
That amount bas been speoified in the 
schedule attached to the award under 
seotion 11, pages 7—I Oof the paper book, 
The deoree of the Court below must, there* 
fore, be amended and modified by awarding 
15 per cent, of the oompensation on tbe value 
of tbe trees. Tbe oross-appeal is, therefore, 
decreed with costs. 

Decree amended. 


CALCUTTA HIGH OOURT. * 

Appeal fclom Appallats Deckee No. 803 

OF 1919. 

January 12, 1920. 

Present: —Mr. Justioe Richardson. 

HARICHARAN MANDAL—Plaimtiff— 

Appellant 

versus 

BIGHORE GAIN anp others—Defendants 

—Respondents. 

Bengal lenancy Act (Vlll of J8b6^, g. 49— Notice to 
qait—Mode of service — Tenantg‘in‘COinmon—Du.fy oj 
Court—Civil Procedure Code (Act V of 1908^, 0. V, 
r. 16. 

A notice to quit under eection 49 of the Bengal 
Tenancy Act should be serrcd in tbe manner pres¬ 
cribed in tbe Civil Procedure Code for the service of a 
summons. Where such a notice is issued to tenants- 
in-common, and one of the tenants receives the 
notice for all, the Court should, in deciding whether 
service has been properly effected on all, consider 
the facts with reference to Order V, rule 15, of the 
Civil Procedure Code, or with reference to the rulo 
that service upon one joint tenant is prima facie 
evidence that it reached all, [p. 1^9, col. I.] 

Appeal against the deoree of tbe Second 
Additional District Judge, 24-PergaDoahB, 
dated tbe IStb of February 191 y, reveraiiu' 
that of tbe Munsif, 1st Court, at Basirbat, 
dated the 20tb of Marob 1918. 

FACTS appear from tbe judgment 

Babu Afono.viohan Baner;ec (for 
Ohandra Mukheriee)^ for the AppellantB,—^ 
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The appeal arisesont of a sait for ejeotment 
after eervioe cf cotioe ander seotioD 49 
of the Bengal Tenanoy Aot. The defeooe, 
inter alia^ was that there was no notioe of 
ejeetmeot under seotiou 49 and that if 
there was any notice it was not served on 
the defendants. The learned Mansif found 
that notice had been dnly served on the 
defendants who were members of a joint 
Hindu family and deoreed the suit. Oo 
appeal the learned Seoond Additional Die* 
triot Judge reversed the jadgment and 
deoree of the first Court and dismissed the 
suit. The learned Judge found that the 
defendants, althongh not joint in mess, all 
lived in the same bari and held thatservioe 
of notioe on defendant No. 1 alone (as the 
other defendants oould not be found) was 
not a proper or any servioe on the other 
defendantr, Henee the appeal was allowed 
on this ground alone. 

The sole question, therefore, that arises for 
•onsideration in this appeal is whether the 
servioe of notioes to quit under eeotion 49 of 
the Bengal Tenancy Act on one of the several 
defendants residing at the same house, is 
valid and in aooordanoe with law. 

My oubmissioDS arc: The mode of servioe 
of notioes to quit under eeotion 49 of the 
Bengal Tenanoy Aot is to be in aooordanoe 
with the provisions of the Code of Civil 
Prooedure. (Reads rule 3 of the Govern* 
ment Notifioation, dated 31st Ootober 1907 
and refers to Tara Das Malalcar v. Earn Doyal 
Malakar (1) and Bahu Ram Eoy v. Mahendra 
Nath Samanta (2).] In oases like the present 
servioe of notioe may be made on any 
male member living in the same house. 
See Order T, rule 15, Civil Prooedure Code. 
Id other words, the living together of the 
defendants in the same house is the only 
essential element that is required by law. 
The'evidence on the reoord, whiob the learned 
Judge ought to have taken into oonsidera* 
tion, amply bears out that the notioes were 
reoeived by defendant No. 1 on bis own behalf 
as well as on behalf of defendants Nos, 2—4 
who were living in the same bari and that 
he gave his thumb impression on the re* 
eeipt whiob has been found to be bis by 
the expert who ^as examined. Further 
it is a well'knowD principle of English 
law that eervioe of notioe upon one joint 

(l) 2 C. W. N, 125. 

t2 )£C.W. N. 454. 


tenant is prima facie evidenos that it has 
reached the other joint tenants. Dos d. 
Macartney v. Orich (3). Dee d. Bradford v.‘ 
Watkins ( 4 ) and Polhek v. Kelly (5). 

The principles laid down in the above 
oases have been followed uniformly in India. 
See Ra:oni Bibi v. Bafitonnissa Bibi (fi); also 
the reoent Privy Oounoil ruling reported as 
Barihar Banerji v. Eamsashi Roy (7). 
In view of these oases I submit that 
the learned Sub Judge has erred iu holding 
that the service of notioe on defendant No. I 
alone, in the absenoeof the other defendants 
who were his nephews living in the same 
honae, is invalid and illegal. The ease 
ought to go baok for trial on the merits 
on whiob the learned Judge did not deoide 
the oaee at all. 

Bahu Pares Ohandra Mitra^ for the 
Respondent.—The learned Judge has dis- 
tinotly found that the evidence on both 
sides would go to show that the defendants 
lived separately. The learned Judge' ba^ 
fully oonsidered the evidence on the reoord. 
The other side cannot in second appeal go 
behind the finding of the learned Judge and 
rely on that of the Munsif to show that 
the defendants lived in joint mess. The 
defendants did not form a joint Hindu family 
inasmuch as they lived in separate mess! 
The case in Barihar Banerji v. Ramsashi 
Boy (7) is rather in my favour (Reads the 
jadgment of Fletcher, J.) 

The oaee is wholly oonoluded by findings 
of foot. The other side has not made out 
a oaee for remand. The appeal should be 
dismissed. 

Baba Monomohan Baverjee replied in brief. 

JUDGMENT.—The plaintifF, who is the 
appellant to this Cour^, is said to be a 
raiyat and the defendants are said to be 
bis under raryu^ff* The snit was brought 
for ejectment of the defendants after service* 
of notioe to quit under section 43 of the 
Bengal Tenanoy Aot. The Munsif gave 
the plaintiff a decree. The learned Oistriot 

(3) (1805) 6 Esp. 196; 8 R. R. 848. 

(4) (18C6;7Ea8t63I; 108 E. R. 213; 3 Smitli. 617; 8 
E. R 670. 

(6) (1866) 6 Ir.O. L.R. 307. 

(6, 4 0. W. N.672. 

(7) 48 lad. Gas. 277; 29 0. h. J. 117 at p. J35; 23 0. 
W. N. 77} 16 A. L. J. 969} 36 M. L. J 707; 9 L. W. 148; 
46 0. 468; (1919) M. W. N, 471; 1 U. P. L. R. (P. 0.) 
60: 46 I. A 222; 26 M. L. T, 169; 21 Bom L. R. 638 
(P.C.). 



IltDIAlt CASKS, 


129 


VM. LVl] 


PiDAMBU V. OOPlSISiN. 

Jadge has dismissed the suit on the sole 
fifronnd that the notioe to qnit served on 
defendant No. 1 does not affeot the other 
defendants and that there has been no 
proper or any servioe of notioe on them. 
The defendants are four in number. Defend¬ 
ants Nos. 2 and 3 are the nephews of the 
defendant No. 1 and defendant No. 4 is his 
brother’s widow. 

It is not disputed that the defendants 
are tenints-io-oommon of the holding in 
question. Under the rules framed by the 
Gjvernment noticss under sestion 49 of the 
Bengal Tenancy ,Aot have to be served in 
the manner provided in the Code of Civil 
Prooednre for the service of a summon?. 
It is said that the notices to quit on the 
defendants Nos. 2, 3 and 4 were in fact 
issned by the Conrb and that they were 
hft with the defendant No. I who gave 
a receipt for them. In arriving at hia 
decision the learned Subordinate Judge does 
not appear to have considered the fact? 
with reference to the provisions of rule 
15 of Order V of the Code of Civil Pro- 

eednre or with reference to theobiervations 
regarding the service of notice to quit 
on tenants-in-oommon made in the case of 
Rajoni Bibi v. Hafifonessa Bihi (6). The 
ruling of the Privy Council in the case of 
Harihar Banerjee v. Ramsashi Boy (7) may 
also be referred to in the latter connection. 

In my opinion, the judgment and decree 
of the lower Appellate Coart must be set 
aside and the case be remitted to that 
Court for a frasb decision whether there 
was a valid service of notioe to quit on 
the defendants and for the determination 
of the other questions which arise in the 
case. It will be for the lower Appellate 
Court to make a decree in accordance with 
the ooDoluaions at which it may arrive when 
the appeal is reheard. 

Costs will abide the result. 

Oate remaneed. 


NAGPUR JUDICIAL OOilMlSSIONBR’S 

COURT. 

First Civil Appsal No. 94 op 1918. 
October 9, 1919, 

Present: —Sir Henry Drake* Brockman, 

Kr., J. C., an! Mr, Findlay, A. J. 0. 
PADA51R4.J ANB OTflSaS—DiPaNDANTJ— 

APPBLLiMTi 

versus 

G0PIKI3AN AND OTHERS— Plaihtipp,?^ 

Respondents. 

Accotent,settled, when can be re-opened—Hindu, Law- 
Joint family—Business carried on by co-parcener, 
whether family business—Presumption—Minor, liability 
of—Burden of proof—Ancestral trade—Manager, acts 
of, whether binding on minor—Minor, when can be 
partner — Evidence—Account books, withholding of — 
Presumption. 

A settled account cannot be re-opened without 
specidcally chargiog at least one definite and import, 
ant error and supporting that error with evidence 
confirming it, [p. 136, col. 1.] 

Moulvi ifizamuddin v Kasturchand, 16 C. P. L, B’. 
6', Parkinson v. Banbury, (1887) 2 H. L. I at pp. 11, 
1ft; 36 L. J. Ch. 292; 16 L. T. 243; 15 W. R. 612, 
IVilliamson v. Barbour, (1878) ft Oh. D. 629; 60 L, J. 
Ch. 147; 37 L. T. 698, relied on. 

There is no presumption that a Hindu family has 
any joint property or that a business carried on by 
a co-parcener is a family business, [p. 135, col. 2.] 
Vithal V. Siim, 16 Ind. Cas. 933: 8 N. L. tt. 82, Bam 
Kishen Das v. TandaMal. 10 Ind. Cas, 643; 33 A. 677; 
8 A. L. J. 723, followed. 

If a plaintiff seeks to impoao upon a minor in a 
joint family any liability as a member of a family 
partnership, it is for him to show how the minor’s 
liability arises, [p. 135, col. 2.] 

Vadilal Lallubhai v. Shah Kkushal Dalpatram, 27 
B. 167; 4 Bom L. E. 968, Baldeodas v. Manekchand, 
3 Bom. L. R. 144, followed. 

A minor member of a joint family upon whom an 
ancestral trade has dosoendod is bound by all acts of 
the manager, or the adult members acting as 
mapagers, which are necessarily incidental to and 
flowing out of the carrying on of that trade, But 
whore a business is not ancestral, a minor member 
is not necessarily interested in a business carried on 
by the major members of the joint family to which ho 
belongs, [p 135, col. 2 ] 

A minor member of a joint family cannot become 
a partner in an ancestral business unless on attain, 
ing full ago ho takes active steps to be recognised as 
such [p. 136, col, 2 ] 

Lutchmanen Chetty v. Siva Prokasa Muialiar, 26 0. 
349; 3 0. W. N. 190; 13 Ind Dec (n. a.) 826, Bisham, 
bhar Nath v. Patch Lai, 29 A. 176} 4 A. L. J. 94; A. 
W. N. (19J7) 13, Latji Nensey v. iCe«)iou;ji, 17 Ind. 
Cas. 193; 37 B. 340; 14 Bom. L. R. 840, followed. 

A minor member of a joint family firm can only 
be liable to the extent of the assets of tho bnsinch.-', 
t. c., tho property which has been used by tho fatuily 
for the purpose or which has boon acr^uired 
from, [p 136, col. 2.] 

Whore a party persistently omits to produc! h' • 
books of acsouut, there is a justidable picsuuipiion 
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that they are not produced because they do not sop. 
port him. [p. 137, col. 2.] 

Appeal against the decree of the Distn’ot 
Judge, Nimar, in Civil Sait No. 11 of 
1915, decided on the 31st of Aogost 1918. 

Mr. M. F. Joshi, for the Appellants. 

Br. H. 8. Oour^ for the Respondents. 

JUDGMENT.—The suit oat of which 
this appeal arises was filed at Khandwa 
on the 27th April 1915 to recover Rs. 19,001 
with interest at 7 annas 9 pies per cent, 
per meDBcm from the 15th Joly ]91y. 
This claim has teen decreed in fall and 
interest at the aforesaid rate has been 
allowed from the date of the snit to 
the date of the decree (31st Angast 1918), 
The defendants have preferred this appeal. 

The plaintiffs coneiitate a firm known 
at Khandwa as Radbakisban Jaikisban which 
has three shops, one at Khandwa in the 
Nimar District, one at Harda in the 
Boshangabad District and one at Sanawad 
in the Indore State. In addition toother 
bosinees the firm works as Arbtia or com* 
mission agent and in that capacity began 
bnainess in October 1910 with the defen. 
danie, who are described in the plaint as 
members of a joint family carryig on 
hnsineiB at Amraoti and also in Oaloatta 
under the style *‘E hnlchand Padmraj”, the 
defendant Pedemraj being the manager. 
The other defendants are Dbaramohand and 
Haritam, the brother and eon of Padamraj 
respectively, of whom Hariram is still a 
minor. 

The plaintiffs bocght cotton for the 
defendants and consigned it as directed 
from tine to time. The plaintiffs’ case is 
that in Jaly 1912 Radbakisban, father of 
the plaintiff Sunderlal and bead of the 
firm at the time, bnt since deceased, went 
with the plaintiff Ranoboddas and two clerks 
(Amolakoband and Ramkieban) to Calontte, 
to settle their account with the defendants 
whose principal shop is at Calcutta where 
Padamraj himself resides. On the 11th 
July 1912 Padamraj agreed to be respocsf. 
ble for Rs. 7,COO out of the sum due to 
the plaintiffs frcm (be local firm D. B. 
Mebia, for whom the plaintiffs bad bought 
cotton on ocmmission in the Mahajani 
year beginning with Diwali 1910 and ending 
with Diwali 1 911. On the 13th idem accounts 
were made up between the plaintiffs’ firm and 
the dcfesdante’ firm, wben the followirg 
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amounts aggregating Rs. 17,875-7.9 were 

found due:— 

(1) Rs. 8,075-0*6 on acocnnt of pur- 

obases made at 
Khandwa on behalf 

/r.\ T-. of a third party. 

(2) Rs. 3,4£0-7.3 on account of pur¬ 

chases made at 
Khandwa for the de* 
fendants. 

(3) Re, f>, 105 on aooonnt of pur. 

chases made at Sana- 
wad for the defend¬ 
ants. 

(4) Kb. 215 on account of pur¬ 

chases made at Harda 
for the defendants. 

(5) Rs. 1,000 being the share of the 

loss sustained on 505 
bales of cotton which 
bad been bought and 
cold by the two firms 
in partnership. 

Padamraj as the manager of the defendants* 
firm accepted liability for Rs. 19,001 in 
all, the plaintiffs relinquishing Rs, 5, 874.7.9. 
Two days later Padamraj signed an acknow¬ 
ledgment (Exhibit P-9> in the plaintiffs’ 
account books and at the same time 
agreed to pay (he balance with interest 
at 7 annas 9 pies per cent, per mensem at 
Khandwa. 

Padamraj refused to act as guardian 
ad litem for his minor son and three 
written statements were pot in for the 
defence. It was admitted in all that the 
defendants are members of a joint family 
having shops at Calcutta and Amraoti, but it 
was denied that Padamraj is the mana¬ 
ger of the family firm and that he agreed 
to pay the plaintiffs Rs. 7,OCO out of 
the sum alleged to be due by Messrs. D. 

B. Mehta and Co, or that accounts were 
made up and the balance acknowledged at 
Calcutta in July 19i2. The defendant 
Dbaramohand further pleaded that he was 
not bound by any settlement or acknow¬ 
ledgment made by Padamraj. Hariram 
went further and repudiated all liability to 
the plaintiffs, on the ground that he never 
took any part in the business of the 
defendants’ firm which he alleged to con¬ 
sist of bis co-defendants alone. 

Certain preliminary issues were framed 
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on the let November 1916 after the plaintiffs 
bed sneoessfnlly moved this Court in Civil 
Bevieion No. 202 of 1915, deoidcd on the 3rd 
Angnst 1916 [Qopihisan v. Padamraj (1)], to 
eet aside an order passed by the Dietriot 
Judge on the 7th August 19l5 ataying 
the suit under seotion 10, Civil Prooednre 
Code. On the preliminay issues another 
Distriet Judge decided on the llth August 
1917 that the original oontraot of Arhat 
was made in Kbandwa and that the de> 
feudants were to make payments there, 
the suit being) therefore, maintainable at 
that place. The followig issues were then 
framed;— 

‘4, Did the defendant Padamraj in 
Calcutta on the l5th July 1912 cnaaeount 
stated between the parties acknowledge a 
liability for Bs. 19,COl as alleged? 

‘*2. Did le premise in consideration of 
being released from a further liability of 
BfS. 5,874 and odd to pay the same in 
Kbandwa with interest at 7 annas 9 pies 
per cent, per mensem? 

“3- If issue No. 1 be proved, but not issue 
No. 2, wbat interest should be allowed, if 
any? 

“4. Had Padamraj power to bind the 
other defendants ( 1 ) by bis aoknowledg- 
ment, and ( 2 ) by bis novation of oontrsot? 

5. Belief and costs.” 

The judgment was written by the 
Fourth District Judge wbo bandied the 
ease. This officer recorded the evidence 
of five witnesses of the plaintiffs 
including the plaintiffs, Ranohoddae and 
Deokisban, themselves and the evidence 
of the defendant, Padamraj, for the defence 
besides completing the evidence of the 
plaintiffs* sixth and eighth witnesses, Amo* 
lakoband and Bamkisbar, wbo bad been 
examined in April and May 1917 by one 
of bis predecessors. Three witnesses for 
the plaintiffs and two for the defendants 
were examined on commission in Calcutta; 
another commission was issued to Amraoti on 
which one witness for the defence was ex¬ 
amined. The plaintiffs formally oolsed their 
ease on the 8 th May 1918 and the de¬ 
fendants theirs on the 20tb August follow* 
ing, but the plaintiffs were allowed on the 
last meutioned date to examine Amolak* 
•band and Ramkisban further and to put 
into the witness-box the plaintiff Deokisban 

(1) 37 lud. Gas. SlOj 12 N. L. R. 17t. 


and three other persons, named Teikarao. 
Goverdhandas and Bansidhar, to formally 
prove their account books which the plaint¬ 
iff Deokisban produced in original for tbe 
purpose. Tbe defendant then asked for 
permission to produce their account-books 
and to prove them, but tbe District 
Judge refused permission on tbe ground 
that the defendant bad so far filed no 
accounts or extracts from accounts. 

Tbe District Judge found that accounts 
were made up at Calcutta and an acknow¬ 
ledgment signed as alleged by tbe 
plaintiffF; that in consideration of being 
allowed a short time to pay tbe amount 
due, Padamraj agreed to pay the same at 
Kbandwa with interest; and that Padamraj 
was tbe manager of the family firm and 
had authority to bind tbe other defend¬ 
ants both by bis acknowledgment and fresh 
promise to pay. As already stated, the 
claim with interest up to the institution 
of tbe suit was decreed in full; future 
interest was, however, refused. 

Tbe main question raised in this appeal 
is whether tbe plaintiffs’ evidence justified 
the finding that Padamraj signed Exhibit 
P 9 and promised to pay the balance due 
within a ebort time. Tbe witnesses relied 
on in this oonnection are Amolakohand 
(P. W No, 6 ), Ramkisban (P. W. No. 8 ), the 
plaintiff RanohoddasiP. W. No. 9), Jiwandas 
(P, W. No. 14) and MakundlaUP. W. No. 15), 
of whom the last two were examined on com. 
mission. Before dealing with the reasons 
put forward by tbe appellants for discredit¬ 
ing the story of tbe settlement, it seems 
desirable to quote tbe following from the 
defendant Padamraj’e deposition recorded 
by the District Judge on tbe 20tb August 
1918 

J^xamination in-chief .— 1 bad cotton deal¬ 
ings with tbe plaintiffs 1 had dealings 
with the plaintiffs on behalf of D. B. 
Mehta and Go, and some on my own ac¬ 
count. No account has been made 
between tbe plaintiffs and me. There 
was an account made of the dealings 
between D. B. Mehta and Co. and the 
plaintiffs. The account was made at Cal¬ 
cutta. No other account was made at that 
time. No account of my dealings 
made.” 

Cro3$ examination.’—■ Dharamohand isor 
41 years younger than I. .Hariram is m 3 sol. 
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Oar family ie joint. The Amraoti baai- 
ness is managed by Dbaramoband and 
I manage the Caloatta basinesa. We have 
two shops, one at Caloatta and one at 
Amraoti. The head offioe is at Caloatta. 
None of the Amraoti bosiness is done at 
Caloatta. 1 am in obarge at Caloatta. 
An aoocant of both the Caloatta acd 
Amraoti shops of the pro6t and loss for 
the year is made at Caloatta by Dbaramo 
oband and myself. Some aoooants are made 
at Diwali and some are not made. An 
aeeoant is made every year to eee what 
is the proBt and loss of eaob shop. 
We keep aoooants of both shops 
according to the Mahajani system. In 
1966-67 and 1937 68 I had dealings with 
the plaintiffs on behalf of D B. Mehfa 

and Co. Kachcha aeoc ants were rendered 

to me befoie the said bat not paccci 
aoccunte. I did not itale or itform the 
plaintiffs that there was anything wrong in 
tbe6e aocounts. These aooounta were sent 
with the ooDsignments. These aoooants 
are still in my shop. I never oompared 
them with my own aoooants. 

“The aooount of D. B. Mehta and Co. was 
made at Caloatta in my presenoe. Radba> 
kisban, Ranoboddas and a muHim bad oome 
on behalf of the plaintiffs for the aoooant. 
The muntm was perhaps Singa. TRam 
Singh Singai here prodaoed in Court.) 

I do not know whether Amolakohand came 
or not. 

* The aoooants of D. B. Mehta and Co. and 
my own eoooante with the plaintiffs were 
olosed in the same season. If my aoooant' 
books had been present, my aoooant would 
have been settled at the same time as D B. 
Mehta and Co.’s.” 

The admissions thus made are very import* 
ant, inasmuob as they show that the 
defendant Padamraj at Caloatta was not 
withoat faoilities for obeoking there the 
aocounts of both the Caloatta and Amraoti 
shops and that the representatives of the 
plaintiffs’ 6rm did visit Caloatta to oome 
to a settlement with D. B. Mehta and Co. 

As the Distriot Judge remarked in the 
ninth paragraph of bis jndgmeot, it is 
most improbable that the opportunity of the 
visit to Caloatta was not taken to oome to 
some settlement with the defendants, with 
whom traneaotioDS bad oeased for 
aboat a year. The persona said by the 
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plaintiffs to have gone to Caloatta are 
RadhekishaD, the then head of the 
plaintiffs’ 6rm and the manager of 
the Khandwa shop, the plaintiff 
Ranoboddas who managed the Harda 
shop and Amolakohand and Ramkishan, 
Qomashta and munitn of the Sanawad and 
Khandwa shops respectively. As already 
shown, Padamraj, while admitting that 
Radbakishan, Ranoboddas and Ramkishan 
were of the party, was not prepared to deny 
that Amolakohand also oame. The story told 
by Amolakohand (P. W. No. 6), Ramkishan 
(P. W. No. 8) and Ranoboddas (P. W, No. 9) 
is snpporled to seme extent by the evidence 
of Jiwardaa (P. W. No. 14) and Makandlal 
IP. W. No. 15) examined at Caloatta and 
seems to ns both consistent and probable. 
The principals pnt np in a dharamtala 
and after settlement with Mehta and i. o. 
the two olerks went to the defendant 
Padamraj’s shop and there made ap the 
aoooants with the aid of Padamraj’a aoeount- 
bocks and extracts from the plaintiffs’ 
aoooant books which the party bad brought 
with them. Padamraj, being unable to 
pay the entire balanoe of Rs, 24,875, 
offered to pay Rs. 19,001 io oasb, if the 
balanoe was relinqaisbed and two days’ 
time given him. These terms w^re ao- 
oepted, bat two days later Padamraj 
oonfessed his oontinned inability to pay 
and then exeoated in the plaintiffs’ hisah 
hahi the aoknowledgment (I'jsbibit P. t^), 
promising to send the money to Khandwa in 
a short time. 

Oar attention has been called to some 
dieorepanoies between the statements of 
some of these witneeses and it ie nrged 
that Radbakishan wonld have brought all 
the aooeunt'books of the 6rm with him 
if he bad intended to oome to a settle* 
ment with the defendants. As for the 
alleged disorepanoies we oan find no 
substantial difference between the aoooants 
given. It is true that Amolakohand said 
that there was some bargaining at the 
dharamsala regarding the amount whioh 
Padamraj was to pay. All that Ram* 
kisban said in oross'examination on the 
point was:^ 

"Padamraj offered to pay Rs. 19,001, 
and the plaintiffs agreed to (bis at onoe. 
There was no bargaining.” 
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^ The statement quoted, however, shonld 
be read with the one made by Ramkiehan 
in his examination*in ohief, which indicates 
that Rs. 19,001 was not reached without 
some discussion and that when Padamraj 
offered this sum his offer was promptly 
accepted. Ramkishan’s words were as 
follows:— 

‘‘The account was made at the defendants’ 
shop. Some Rs. 24,800 was found due. 
After the account was made, we went 
hack to the place where Radbakisban and 
Ranoboddas were staying and told them. 
They told us to go and that they would 
see the defendant. On the same day a 
little later Padamraj himself came and 
said that the account bad been 
made and that Rs, -4,800 had been 
found due. He said that be had suffered 
Iocs in the transactions and so be asked 
the plaintiffs to remit some of the 
amount. After some discussion it was settled 
that the defendant should pay Rs. 19,001 
in cash and that the balance should be 
remitted.” 

in this connection it is to be remembered 
that though Amolakoband and Ramkieban 
weie old eeivants of the firm, they are 
not related to any of the plaintiffs and 
were not much ooncerned with the aotnal 
amount, if aoy, to be relinquished by 
their principals. 

It is also urged that Amolakchaod did 
not speak of any tallying of the plaintiffs’ 
accounts with the defendants’ aocoantp, 
though Ramkieban deposed on this point 
as follows:— 

Amolakoband and 1 went together to 
the defendants’ shop. Padamraj was 
eitting there and the account was checked 
in bis presence by Biharilal. The books 
of the defendants’ Calcutta 6rm were 
tallied. The Amraoti account was checked 
with the Calcotta books.” 

Ramkiehan’s evidence is certainly more 
detailed than that of Amolakoband, but 
there seems to be no real inoonsistenoy as 
to the accounting. Amolakoband said that 
be and Ramkieban went to Padamraj's 
shop to make the account and gave a 
summary of the result reached: he does 
not appear to have been questioned as 
to the method followed. 

With regard to the absence of the 
plaintiffs’ original books we would observe 


that if they were essential at all they 
would have been required in connection 
with the settlement with Mehta and Co, 
The journey to and return from Calcutta 
as well as the stay at that city must 
have occupied not less than a week and 
the removal of the account-books from 
three shops at different places would 
have entailed considerable inconvenience, 
to say nothing of the risk of losing 
those important records, Moreover, we 
are satisfied from the evidence of Amolak* 
chand coupled with the admission of 
Padamraj that the latter was already in 
possession of extracts from the plaintiffs 
aooouDB besides having books of his own 
firm to go by. 

It is also pointed out that Amolak* 
chand did not mention any promise by 
Padamraj to remit the balance agreed 
npon toKhandwa, although both Ramkisban 
and Ranoboddas speak of such an express 
undertaking. We are not prepared on the 
strength of such a disorepanoy as this 
to disbelieve Ranoboddas and Ramkishan 
on the question whether there was a pro- 
mice to remit to Khandwa or not. Amo¬ 
lakoband was the gumaskta of the Sanawad 
shop and was, therefore, little concerned 
with an undertaking which directly con¬ 
cerned the Khandwa shop only. 

The appellants’ Advocate in view of 
Padamraj’s wholesale denial of the set* 
tlement and his signature on Exhibit 
p.9, asked ns to treat the balance of 
wholly independent witnesses as a matter 
for suspicion. We cannot, however, think 
that complete outsiders would have been 
admitted to the scrutiny of accounts or 
to the negotiations for a settlement. 
Jiwandas Puglia (P. W. No. 14), who pro- 
fesses to have been present when Padamraj 
signed Exhibit P-9, is not altogether an 
outsider: he was in 1912 and for more 
than a year afterwards the munim of 
Lakhmiohand Kanbayalal of Calcutta, who 
worked as the plaintiffs’ commission agents 
and under instructions from his employers 
attended Radhakisban and Ranoboddas 
daily. Another person said to have been 
present on the occasion is Sheodas who, 
however, was Radhakishan’s brother-in lav; 
and might have been present on the 
strength of this connection. The plaintilTd 
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endeavonred to seoore the aitendaDoe of 
Sbeodap, bat were noable to traae him. 

Oar atteation has also beeo drawn to 
the fast that Bibarilal, wbo was examined 
on Qommiesion at Galoatta on tbe 2nd 
Marob 1917, was not asked any qaestion 
reyarding tbe settlement of aeooants in 
Jaly 1912, tboagb aaoording to Ramkisban 
(P. W. No. 8) Bibarilal anted in tbe 
matter on the defendants’ behalf. This 
Bibarilal is tbe munim of tbe 6rm Pbal* 
flband'Padamraj, bat be was examined 
at a time when the preliminary issues 
only were under inquiry, This witness 
was not qnestioned about tbe final settle* 
ment. The plaintiffs were represented by a 
Pleader before the Oommiesioner wlo re- 
oorded Bibarilal’s evidenoe, and it is not 
likely that bis ercss-examination regardig 
the settlement would have been omitted 
bad its existence been in issue at tbe 
time. If the appellants wished to rely 
on Bibarilal to eontradiot Ramkisban, they 
should have had him further examined 
after the final issues were framed. Suob 
evidence as Bibarilal actually gave includes 
some particulars which support the 
plaintiffs’ case; for instance, he said that 
tbe head office of the firm is at Calcutta, 
the Amraoti office being a branch only, 
and that the firm’s books are regularly 
kept in Calontta, thoogh sometimes filed 
in Court. 

It is a necessary part of the appellanls’ 
case that the signature of Padamraj on 
Exhibit P 9 is a forgery and it is said 
that satisfactory evidenoe is lacking to show 
from the signature itself and admitted signa¬ 
tures of Padamraj that tbe one on Exhibit P- 
9 is genuine. Makundlal (P. W. No. 15), 
tbe Head Munebi of tbe Bank of Bengal, 
Calcutta, was examined in Calcutta and asked 
to compare some signatures of Padamraj and 
the alleged eignatureon Exhibit P-9 with what 
is admitted lo be a genuine signature in one 
of tbe Bank’s books. Much is made by the 
appellants of tbe fact that Makundlal noticed 
a slight difference between tbe signature 
on Exhibit P 9and that in tbe Bank’s books. 
Against this, however, must be set the 
Munshi’s opinion as to the admitted signiture 
of Padmarajsligbtly differing from those in the 
Berk’s books and his final opinion that tbe 
F'gnatnrS on Exhibit P-9 is that of Padamraj. 

The appellHQta m«de aorae ahow of 


the attendance of Mr. Hardless, an expert 
in baud writing, but gave him up after the 
plaintiffs bad applied for permission to 
photograph tbe specimen of signature of 
Padamraj in tbe book produced by tbe Head 
Munshi. No attempt has been made in this 
Court to convince us that the lower Court 
was wrong in seeing a distinct resemblanoe 
between tbe siguature on Exhibit P-9 and 
that on Exhibit P-13, and from our own 
observation we are disposed to agree with the 
District Jndge in considering tbe evidence 
afforded by tbe signature itself to be on- 
favourable to the defence. 

It is urged for tbe appellants that tbe 
plaintiffs’ delay of nearly three years in suing 
points to their story being false. It is, 
however, certain from Exhibit P-33, a letter 
written by tbe defendants’ Pleader at 
Amraoti in answer to a notice sent by tbe 
plaintiffs’ Pleader at Rhandwa, that tbe 
plaintiffs were already in September 1913 
relying upon a signature of Padamraj. The 
plaintiffs bad in tbe previous August ad¬ 
dressed tbe Amraoti shop regarding payment 
of their money, as appears from tbe defendant 
Dbaramoband’s reply (Exhibit P 29), the 
signature on which Padamraj iu bis deposition 
admitted to be bis brother Dharamoband’e. 
In this connection it is significant that the 
appellants are still noable to point to any 
inaccuracies iu the plaintiffs’ accounts and 
never put in their own accounts at all, 
although their failure to produce them was 
adversely commented on by tbe District 
Jud^ein his findings of tbe 11th August 1917 
on the preliminary issues. Padamraj as D. 
W. No. 3, when questioned on the ^Oth Angnet 
1918 regarding tbe omission, could give no 
reason for it and we think it a fair iofereuoe 
that if bis accounts were forthcoming they 
would support tbe plaintiffs. 

The probabilities of tbe case have been 
well considered by tbe lower Court aud after 
oritioiaiog tbe evidence for ourselves, we 
have DO hesitation in conolnding that 
Padamraj executed the acknowledgment 
(lixhibil P 9) of tbe 15tb July under the 
oiroumstanoee alleged by tbe plaintiffs. We 
also accept as trne the evidence that 
Padamraj agreed to pay Ba. 19,001, with 
interest at Kbandwa within a short period, 
though when the amount was originally 
fixed tbe undertaking wae to pay it in a 

day or two i tbo reepite (bui granto^ wag 
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saffiflient oonBideration for the new promige. 
The suit wap, therefore, rightly instituted at 
Khandwa in view of clause (c), section 20, 
Civil Procedure Code. The first, second, 
fifth, eighth and ninth grounds of appeal 
are thus disposed of. 

In the fourth ground of appeal objection 
is taken to the permission the plaintiffs 
obtained on the 20lh August 19l8 to 
formally prove their accounts. In this con¬ 
nection wo need only say that no objections 
having been taken to any of the numerous 
extracts filed on the 29th April 1915. the 
necessity to formally prove the original books 
of account is not apparent. The major 
defendants in their written statement im- 
peached no particular item, but contended 
themselves with a general statement of 
belief that if accounts were made up the 
plaintiffs would be found indebted to them. 
This is not a suit based on a msre aok- 
nowledgment but on a debnite promise to 
pay following upon an acknowledgment. 

In July 1912 no part of the plaintiffs’ 
claim could have been time barred, inasmuch 
as their dealings with the defendants began 
only 11 months previously. The settle¬ 
ment of the accounts having been proved, 
the rule that a settled account cannot bs 
re-opened without specifically charging at 
least one definite and important error and 
support that error with evidence confirming 
it applies; see Mould ^itamuidin v. Kastur- 
(2), Parkinton v. Hanhuty (3), 
'Williamson v. Barhour (4) and Boo Jinaiboo 
V. 8ka Uagar Valab Kanji (5). It is 
unnecessary to consider the question raised 
on behalf of the respondents whether the 
settled acoount amoauted to an account 
stated” in the more technical sense of that 
expression or not: that question could be 
of importance only if we had to determine 
whether Article 64 of the Limitation Schedule 
is or is not applicable. 

In the sixth ground of appeal it is urged 
that neither the defendant Dharamchand nor 
the minor Hariram can be bound by the 
acknowledgment or the subsequent promise to 
pay. On this point we consider that no 
case for treating the minor appellant as a 

member of the so-called family 6rm and so 

(2) 16 0. P. L. E. 61. 

(3) (1867 ) 2 H. L. 1 at pp. 11, 19; 36 L J. Cli. 292} 
16 L. T. 243} 16 W. R. 642. 

C( (4) (1878)9Ch. D. 629} 60U J.Ch.U7}37 L.T. 698. 

(6) U B. 78 at p. 86} 6 lad, (N. 61, 


liable for its debts has been made out. It 
is neither admitted nor proved that the 
trade carried on by the appellants Padamraj 
and Dharamchand was an ancestral one and 
confined as it was, so far as the plaintiffs are 
concerned, to baying and selling cotton for a 
single season it may have been of very 
reoent origin. There is no presumption that 
a Hindu fam^y has any joint property or 
that a business earned on by a co-parcener is 
a family business: see Vithal v. Siwa (6) and 
BamKrishm Das v. Tanda Mai (7). And if 
the plaintiffs sought to impose any liability 
on the minor’s interest, they should have 
shown how bis liability arises: see Vadilal 
Lalluhhai V, Shah & hushal Dalpatram (8) and 
Baldtodas v. Manekohani (9). In Bamlal 
V. Ldkhmtchand Muniram (10), a case whieb 
has frequently been followed, it was laid 
donn by Sausse, G. J., that a minor membsr 
of a family upon whom an ancestral trade 
has descended will be bound by all acts of 
the manager, or the adolt members acting 
as managers, which are necessarily incidental 
to and flowing out of the carrying on of that 
trade, 5at where a business is not ances¬ 
tral, a minor member is not neceasarily 
interested at all in a business oarrisd on 
by the major members of the joint family to 
which he belongs, and there is authority 
for the proposition that a minor cannot be¬ 
come a partner even in an ancestral business 
unless on attaining full age be takes active 
steps to be recognised as such: see Lutchma- 
nsn Chetty v. Siva Pro\asa Mudaliat {.W) aud 
Bishamhkar Nath Fateh Lali\2), both of 
which oases were decided under the Mitak- 
shara Law, and also Laid Nensey v. Keshoteji 
(li). In Sanka Krishnamurthi v. 

Bank of Burma (14) it was held that 
a minor of a joint family firm can only 
be liable to the extent of the assets of 
the business, i. e , the property which has 
been used by the family for thepnrposeor 
which has been acquired therefrom. A 

(6) 15 Incl. Cas 933; 8 N. L. E. 83. 

(7) lOiDd, Ca3. 513; 33 A 677; 8 A. L. J.723. 

(,8) 27 B 157; 4 Born. L. R. t?88. 

(9) 3 Bom. L R. 144 

(10) 1 B. a. C. R. App. 61 at p. 71. 
(U)26C319;3C. W. N. 190; 13 In 1. Doc. (s.j.) 

823* 

**(12; 29 A 176; 4 A L. J. 9t; A. W. N. (1007) 1 

(13) 17 Ind. Cas. 193; 37 B. 340; U Bom. I. 
840. 

(14) U lad. Cae. 79; 35 il. 692j (19U) i M. 

885; 21 U. L. L 620; U L, T, 50, 
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Bimilftr view was taken in Boffhunathji Tara> 
chand v. Bank of Bombay/ (15), where the 
business was anaestral, A like liability is 
imposed upon a minor partner by seotion 
247, Indian Oontraofc Act: See SanyaBi Oharan 
Mandal v. Ohosh (16). It is admitted 

for the respondents that the lower Court’s 
degree whioh makes the minor personally 
liable must be modified sooordinsly. We 
think, however, that having regard to the 
authorities oited the plaintiffs have made out 
no case for treating Hariram as a member 
of the firm at all. It is not suggested 
that the mioor has ever been held out as a 
member or that the plaintiffs gave oredit 
to the firm on the strength of any joint 
family assets whatever. On the other hand 
the evidenoe adduced by the plaintiffs them* 
selves indioates that the oontraot with 
Phnlchand Padamraj was entered into on 
the strength of its working as agent for 
Mehta and Co. The minor appellant will 
aooordingly he disoharged from all responsibi* 
lity. 

As regards the defendant*appellant 
Dharamoband the oontention that he is not 
liable for the ootton aotually supplied by the 
plaintiffs as ocmmissiou agents for Pbnloband* 
Padamraj is not seriously pressed. We 
think it perfectly clear on the evidenoe 
that Padamraj was the managing member 
of the firm and as such competent to bind 
bis adult brother. We have no doubt 
that the Calcutta shop was regarded as 
the headquarters of the firm and that the 
accounts of both shops were regularly made 
up there. The plaintiffs’ behaviour to going 
to Calcutta is realy explicable only in 
this basis, for if there was an entirely 
separate oontraot as to the Amraoti shop, 
it would have been a simple matter for 
them to visit Amraoti also, that place 
being reached by a short railway journey from 
Khandwa. 

With regard to the question whether 
Dharamoband can be bound by the hawala 
for Bs. 7,000 said to have been due to the 
plaintiffs from Mehta and Co,, it ie neooaary 
to consider the evidence regarding this 
transaction. We obeeive in the first place 
that the defendant Padaaraj was admittedly 
present at the settlement between the 
plaintiffs and Mehta and Co,, and that accord* 

(16) 2 Ind. Cas. J73; 34 B 7?; Ji Bom. h. R. ges. 

(16) 26 lud. Cae. etifii 42 p. 226 at p. 288, 


ing to him the plaintiffs gave up Rs. 10 or 
12 , receiving the balance: tEua we have no 
evidence but that of the plaintiffs to explain 
this transaction. Amolakcband merely 
stated that Mehta and Co.’s liability was 
folly discharged by payment and gave no 
partionlare of the reason why the hatrala 
was arranged. Bamkisban was more explicit 
and deposed as follows:— 

The let item of Bs. 7,000 in the Bocoont 
(Exhibit P*9) is for a hawala of Rs. 7,000 
which the defendant undertook to pay on be* 
half of D. B. Mehta and Co. to ns. We were 
commission agents for D. B. Mehta and Go. 
and the defendant was their agent, This 
hawala was given at Calcutta in the office of 
D. B, Mehta and Co, on Asarh Badi. 

.After 

the account of D. B. Mehta and Co. bad 
been ascertained, the defendant Padamraj 
agreed to pay the sum of Bs. 7,000 to us 
out of the amount due. This hawala was 
entered in D. B. Mehta and Co.’s hooks. 
In our books also this sum has been credited 
to D. B. Mehta and Co. and debited to 
Padamraj. The sum of Rs. 7,000 must have 
been credited to D. B. Mehta and Co. in the 
books, though this is not shown in the 
account submitted with the plaint. The 
account of D. B. Mehta atd Co. has been 
settled. We have given them a receipt in 
full eatisfacticD. The hawala of Bs. 7,000 is 
mentioned in this receipt.” 

Rancboddas in examinatioD’in'obief said:— 

*'We bad to recover about Rs. 36,000 in all 
from D. B. Mehta and Co. Padamraj bad 
purobaFed ootton on behalf of D. B. Mehta 
and Co. and it was on this account that they 
owed Bs. 36,000.” 

And in oraes examination added: — 

myself went to D. B. Mehta and Co. 
Except the Rs. 7,000 for which a hawala 
was taken, the balance due from D. 6. Mehta 
and Co. has heed paid. The account was 
made in D. B. Mehta and Co.’s office. I do 
not remember whether the money was paid 
then or later. Padamraj told me that he 
bad overdrawn from D. B. Mehta and Co. 
to the extent of Rq. 7,000. If I agreed to 
accept hawalaol this sum, be said he would 
get my account settled with D. B. Mehta 
and Co. The Quma8htQ$ were preeeot when 
Padamraj said this.” 

There ie no suggestion from Padamraj 
that any dispute.took, plaoe. between ithe 
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plaiDtiffs and Mehta and Oo. at their settle¬ 
ment, and we find it very diffioolt to believe 
that Padamraj wonld have taken over any 
liability in addition to bis own unless it 
suited the eonvenienoe of his firm as a matter 
of business. In the absenoe of any doou- 
mentary evidenoe for the defense to indioate 
that Padamraj discharged the firm’s debt to 

?*. Oo. by aotnal payment, we 

think it a fair oonolusion from the plaintiffs* 
evidenoe that the haxoalo, was given in son. 
neotion with a debt due by Phulohand- 
Padamraj to D. B. Mehta and Co. Wo are 
not at all impressed by the suggestion offered 
by the appellants’ Counsel that Padamraj’s 
overdraft upon Mehta and Co. represented 
sash taken by him for his private purposes. 
As explained by Ramkishan (P. W. No 8) 
overdrafts ooour in the ootton bnsinesa by 
reason of the impossibility of knowing the 
eiast amonnt whioh ehould be drawn at a 

obse.ya 

that the defense aotnally set np, ooneisting 

“ wholesale denial of the 

Plaintiffs story, does not properly admit of the 

We b?ld then that Radhakishen and the 
plaintiff Ranshoddas should be taken to have 
dealt in the matter of hiaala with Padamraj 

as representatives of Phnlohand-Padamrai 

_ We have no doubt that Padamraj had 

‘he creditor of hie 
Section 2?P‘e'°ti£fe. 

Seot.on 251, Indian Contract Act, ie in the 

following termF:— 

“Eaoh partner who does any aot 
neoessary for or nsually done in, oarry. 
mg on the baemess of snoh a part- 

binds his oo pMtner, to the same estent 

for th.f ,?"■ appointed 

tor tbafc purpose.” 

valid'"' r*'- ehould be re- 

'“>p''ed authority to 
^rT^ s" ? of a debt due by the 

mon in this oountry aod it ie not diffisnlt 

Pada® “"oign a motive for 

olnT' Co- being at 

S hl7"®, '*''°"^“‘>ly situated for press- 
n re- "’’“'■oae the plaintiff.- 

irLindl more diffiaulty. 

pie I?'] r “ ^"‘oo^hip (8th Edition) at 

ie cited a. 


authority for snob an aasignment and 
Briggs ^ Oo., In re; Wright, Ex parte (18) as 
authority for a partner’s .power to assign a 
debt due to the firm. 

With regard to the persistent omission 
of the defendants to produae their aoaount. 
books we desire in oonalusion to oite 
the important remarks oi their Lordships 
of the Privy Oouoail in Murugssim Pillai v. 
Onana Sambanda Pandara.SannadkiX\9):^ 
A parotioe has grown np in Indian 
prooedure of those in possession of important 
doeaments or information lying by, trusting 
to the abstract dootrina of the onus of 
proof, and failing accordingly to furnish to 
the Courts the beat material for its deoi. 
eion. With regard to third parties, this 

tliey have no res- 
ponsibihty for the conduct of the suit; but 
with regard to the patties to the suit it 
IS, in their Lordships* opinion, an inversion 
of sound practice for those desiring to 
rely upon a certain state of facts to 
withhold from the Court the written 
evidenoe in their possession whioh would 
throw light upon the proposition.’* 

In that case their Lordships felt free 
to conclude that if the defendants’ ao- 
count books had contained entries confirma¬ 
tory of the defence, the defendants would 
have brought them into Court and we 
consider that a similar view may properly 
be taken here. 


IS bound by Padamraj’s hawala. The result 
of the appeal then is that the minor 

appellant Hariram will be wholly disohaiged 

from liability on the ground that he is not 
a member of the firm Phulohand Padamraj 
In other reapeoU the appeal is dismissed’. 
The plaintiffs will pay to the minor defendant 
one^third of ‘he fee for the defendants’ 
Pleader m both Courts and will also bear 

Hariram s guardian ad litem with means to 
oondust his defenoe. All other eehednled 

r/endantf ““io- 


61. 


viwuo; 


(19) 39 Ind. Cas. 669* 40 M 409 

2IM.L. T. 288; 82 M L J Sflq V A 
L . IV. 467, 6 L. W 769, 21 C N 7«."' i T 
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OAliOUTTA HIGH OOUBT, 

Afpial fROtt AppsLLaB DsciEE No 1042 

OF 1919. 

January 14, 1920, 

Preient :—Mr. Jaatiae Beaohorofb, 
BANAMALI PAUL ahd others 
~Defekdant4 Nos. 1 to 5—AppsiLiMts 

vsnus 

SATIS CHANDRA DUTT and OTBESa — 
Plaintiff.—Respondents. 

Batwara map prepared in partition proceeditiys 
hetiveen proprietors, admissibility oj, as evidence 
agaiiist tenants—Objection as to admissibility, tifne for 
taking. 

A batiuara map prepared in a partition proceed- 
ing between the proprietors of an estate is no 
evidence against tenants of the estate, if it was 
prepared after their tenancy was created. But 
where a Commissioner is appointed to make au 
inquiry with reference to the map and no objection 
is taken to its admissibility, it is too late to object 
after be has made his report, [p. 139, ool. 1.] 

Appeal agaiost the deoree of the Sabordi- 
nate Judge, 2nd Coart, Pabna and Bogra, 
dated the 22nd of Janaary 1919, reversing 
that of the Mansif, let Coart at Paboe, dated 
the 27tb of June 1918. 

FACTS appear from the jodgment. 

Baba Mohini 3fo^o» Ohahravarty (with him 
Baba Bansori Lai Sarkar), for the Appel- 

I^Qts._The defendants Nos. 1 to 5 are the 

appellants. The appeal arises oat of a sait 
for establiehment of title and recovery of 
possession. The first Court dismissed the 
suit, holding that the plaintiff had no pos- 
session. The lower Appellate Coart deoreed 
the soit. The points are that the Coarts 
ought not to have admitted certain evidenae 
whiah was inadmissible in evidence aaoord- 
ing to law. Secondly, there is no finding as 
to possession. Ae to my first point, my 
client was no party to the partition pro¬ 
ceedings with the plaintifl’s landlord who is 
also my landlord. These proceedings were 
initiated after the creation of my tenancy. 
But 1 would not be bound by anything done 
by the landlord. These partition papers 
were tendered in evidence by the plaintiff 
against the defendant No. 6 and the other 
defendants. The ease in BaUtxoar Bagarti 
V. Bhagirathi Dasr (1) relied on by the learned 
Subordinate Judge seems to have no bear¬ 
ing on the point. The learned Judge’s 
finding on the question of possession is based 

(1) 7 C. h, J. 6fi3i 86 0. 791; 12 0. W. N. 657. 


on the Commissioner’s report, whish is also 
made with reference to the hattoara papers. 
Wasilat cannot be deoreed unless the Coarts 
find that the plaintiffs were actually dispos* 
sessed. 

Baba Binesh Ohandra floy, for the Respond¬ 
ents.—The case is one of bondary dispnte. 
The Ooart below has relied on the Commis¬ 
sioner’s report which it has foand to be 
oorreot. The baiwara papers were admitted 

without objection which wap, however, taken 
at a late stage. The report cannot now 
be challenged in second appeal. As regards 
mesne profits the deoree was that they 
would be settled at the time of execution 
when they were applied for. I do not press 
that point no The appeal is oonoladed by 
the findings of fact. 

JUDGMENT.—This appeal is by defend- 
ants Nos. 1 to 5 in a sait for title and 
possession, The plaintiffs claimed that the 
land in dispute was a part of their home¬ 
stead in Toezi No. 98. The defendants alleged 
that the land was situated in Touzl No. 67. 
They also pleaded limitation and denied that 
the plaintiffs had ever been in possession 
and that they bed dispossessed them. The 
Munsif dismissed the suit, bat it was deoreed 
on appeal by the Subordinate Jadge, who 
relied mainly on the report of a Commis¬ 
sioner who had been appointed to make a map 
and report. 

Two points have been taken in this appeal. 
The first is that the Subordinate Judge 
relied on evidence which was not admissi¬ 
ble, and teconily, that there bad been no 
finding as to the date of dispossession of 
the plaintiffs and, therefore, the deoree for 
Wasilat which the learned Subordinate 
Judge gave to the plaintiffs was ineffective. 

As regards the first point the evidence 
which is objected to is a map which was 
prepared in a batwara proceeding, which 
took place in 1905. That partition proceed¬ 
ing was between the proprietors under 
whom the respective parties in this suit 
claimed. The objection is that the tenants 
were no parties to that proceeding and, 
therefore, they are not bound by the bat- 
utara map and in fact that the map is no 
evidence at all against them. The learned 
Subordinate Judge held that even though 
the map might not be conclusive as against 
the tenants it w\b at any rate evidenoo 
against them, relying on a de9»ion of 
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Court reported as Bale$war Bagarti v. 
Bhagirathi Dais (1). The ease to whioh the 
learned SnbordiDate Judge refers to my 
mind has no real bearing on the question 
before me. Grenerally speaking the arga* 
ment is oorreot that this bitwara map 
would not be evidenoe against the tenants 
beoause it was prepared after their tenaney 
was oreated. But when the facts of this 
oaae are looked into, 1 do not think I can 
give effect to the first argument advanced. 
It appears that the commission was issued 
to the CommissioDor on the 2nd February 
1918 and be was ordered to make enquiry 
and relay the land with reference to doon« 
ments filed by the parlies. One of the 
documents filed by the plaintiffs was this 
map. At the time when the commission 
was issued no exception was taken to the 
instructions given to the Commissioner to 
make the enquiry with reference to this 
map. That might perhaps be explained by 
the fact either that the defendants were not 
aware^ of this map or that the map was not 
filed till late. There seems to be some reason 
to think tbat the map was only filed before 
the Commissioner sometime in March. The 
Commissioner was examined on the 2l8t June 

u to this map was taken for 

the first time on the 24th Jane after the Com¬ 
missioner’s examination, and there is an 
order by the Munsif that the map would 
be accepted in evidence only as against 
defendant No. 6 who is not one of the 
present appellants. It appears, however, 
that while the Commissioner was carrying 
on his proceeding?, based at least to 
some exlent on this map, no objection was 
taken at that stage by the defendants who 
were present, and in fact snob au objection 
could hardly have some from them with 
good grace, considering that they also at the 
same proceeding relied on a b^twara map in 
a partition made in 1888 in respect of Touzi 
No. 67. However, the fact remains that 
they made no objection while the Commis¬ 
sioner was proceeding on the basis of this 
map. So l think the objection taken to its 
admissibiljty subsequently, when they found 
that the Commissioner’s report was against 
them, came too laie. 

As regards the second point it is quite 
clear that the learned Subordinate Judge 
as BO!ne to no finding as to the date of 
d> pcseesBiOD by the defendants and the 
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effect of that would ordinarily be that the 
case would have to go back to the Sub. 
ordinate Judge for a finding as to that 
date, because in the absence of it, it is clear 
that there eould be no execution of the 
decree. That course will, however, now be 
uDDeoeasary, as the learned Pleader who 
appears for the respondents says that he 
gives up all claim to Wasilat. 

The result, therefore, is that this appeal is 
dismissed subject to this that so much of 
the decree of the Subordinate Judge as 
dirpots that the plaintiffs are to get Wasilat 
will be expuDged. 

The respondents will get their costs of this 
appeal. 

Appeal dismissed', 
Decree modified. 


ALLAHABAD HIGH COURT. 
SficoNo Civil Appeal No. 377 or 1919, 

April 16, 1920. 

rresent: -Mr. Justice Tadball and 
Mr. Justice Snlaiman. 

DARBARI MAL— Plaintiff—Appellant 

versus 

MOOLA SINGH and others— DePENDiNrs 

—Respondents, 

Civil Procedure Code (Act V of 1903^, 0. XXIIV 
r. Q—Mortyage suit—Decree for sale u.nexecuted— 
Mortgagee, whether entitled to obtain decree over. 

A mortgagee who obtalua a decree for sale, but 
fails to execute it, is not entitled to come into Court 
under rule 6 of Order XXXIV of the Civil Procedure 
Code, to obtain a decree over, as that rule contemp. 
lates that the property should bo put to sale in 
execution of the decree before au application under 
its provisions can be made. [p. 141, col. 1.] 

Second appeal from the decision of the 

Judge, Moradabad, dated the 7th December 
1918 * 

Mr. Panna Lai, for the Appellant. 

Messrs. 0. L. Agarwala and Budha Kant 
Malaviyu, for the Respondents 

JDDGMKNT.-The facts of this ca-e 
are very aimple. The appellant is a puinuo 
mortgagee. He sued and obtained a doorto 
for the sale on the basis of his mortgage, 
deed, which was dated the 4th of ip-i.( 

1906, on the 32nd of April 1912 Hia 
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Bait was brought within six years of the mort* 
gage. He obtained a final desree for sale 
on tbe 20th January 1915. He has now 
made tbe present applioation for a deoree 
over under Order XXXIV, rule 6. In the 
meantime he has not put his deoree into 
exeoation in any way whatsoever, nor has 
he attempted to bring the property to sale. 
The reason for this is that there was a 
prior mortgage upon the estate. The prior 
mortgagee sued and obtained a deoree on 
the 2Ist of January 191B. The whole of 
the property was sold in satisfaction of 
the prior mortgage. The present appellant 
made no attempt to pay off the prior 
mortgage at any time. He has oome into 
Oonrt, as we have said abovSi asking for 
a deoree under Order XXXlV, rule 6. Order 
XXXIV, rule 6, runs as follows:— 

*‘Where the net prooeeds of any 9uch 
sale are found to be insuffiiient to pay 
the amount due to the plaintiff, if tbe 
balanoe is legally recoverable from tbe 
defendant otherwise than out of tbe pro* 
perty sold, the Court may pass a deoree 
for snob amount.*' 

The rule runs immediately afrer rale 5, 
olause 2, whioh says:— 

"Where such payment is not so made 
tbe Court shall, on applioation made in 
that bshalf by the plaintiff, pass a 
deoree that the mortgaged property, or 
a soffiiientpart thereof, be sold and that 
tbe prooeeds of the sale be dealt with 
as is mentioned in rule -li.” 

Rule 6, therefore, olearly contemplates that 
tbe property should have been put to sale in 
execution of the deoree before an applioi- 
tion under rule 6 could be made. Both 
the Courts below have held that in 
the oiroumatanoes the plaintiff is not 
entitled to a deoree as asked for and 
they have based their deoision on a ruling 
of this Court to bs found in Katnia Prasai 
V, Syed Ahmad (1). That was a deoioion 
of a Division Bench of this Court sittiog 
in betters Patent Appeal, and tbe Court 
upheld tbe deciaion of a single Judge of 
this Court in that oaae- It will be aeen 
on a perusal of tbe judgment in that 
oaee that Mr. Jnstioa Banerji who delivered 
the judgment referred to the case of 
Muhammad Akbar v. Munshi Pam (2) and 

(I) 1 Ind. Caa. 799; 6 A. L. J. 451j 31 A. 378. 

‘(2)■A.^V.N. <1899) 208. 


also to the oaee of Badri Dai v. Inayai 
Khan (8). All those rulings clearly apply 
to tbe faote of the present ease, whioh it is 
impossible to distinguisb from the facts 
of tbe oases conoerned in those judgments. 
Our attention has been called to oertain 
other deoisions of this Court to be found in 
Kedar I^ath v. Ghandu Idal (l) and in Firhhu 
Narain Singh v. Amir Singh (5), and it 
is suggested that these' later rulings have 
deviated from the rulings in the former 
deoision, but on a careful examiuation it 
will be seen that these eases were clearly 
distinguished from the older oases. In 
eaoh of these the property for whioh the 
deoree for sale had been passed had aotual* 
ly been sold and it was after suoh sale 
had taken plaoe that an applioation was 
made for a deoree over under seotion 90 
of tbe Transfer of Property Aot, with 
whioh OrderXXS.1V, rulefi, ooinoides. Our 
attention was also oalled to tbe deoision 
of their Lordships of tbe Privy Counoil in 
Jeuna Bahu v. Parmeshwar Narayan (6), 
That ease also does not help tbe present 
appellant. Its facts were very different. 
There a oompound deoree was given for 
tbe sale of the mortgaged property and 
for tbe leoovery of the balanoe due 
thereafter by tbe sale of other property 
belonging to the mortgagor. There as 
a matter of fact the mortgaged property 
wee sold, and it was in exeoation of the 
deoree as it then stood that an attaoh* 
ment of other property was made and 
that property was eubseqaently sold. In 
a subsequent suit it was oontended that 
tl e seoond attaobment and sale were null 
and void because no deoree for the balanoe 
due oould bs passed until tbe mortgaged 
property bad been sold. Their Lordships 
of tbe Privy Counoil pointed out that 
in snob oases where a oompound deoree 
bad aotualiy been passed and had beoome 
Baal, the attaobment and sale in ezeoutiou 
of that deoree oould not be held to be 
invalid. At tbe utmost it oannot be 
more than a deoision that a compound 

(3) 22 A. 404; A. W. N. (1900) I32j 9 Ind. Deo. 
(n 9 ) 1305, 

(4) 26 A. 25; A. W. N. (1903) 179. 

(6. 29 A. 369; A. W. N. (1907) 83. 

(6) 49 Ind. Cas. 620; 17 A. L. J. 207; 88 M. L. J. 
216- 23 0. W. N. 490; 25 M. L. T. 278; 29 C. L. J. 443; 
21 Bom. L. E. 689; 10 L. W. 2^; (1919) M. W. N. 
847jl2Bur. L. T. 80(P.O.). 
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deoree is binding if final. In the present 
case we have a deoree for sale that has 
been obtained bot has never been eze- 
outed; no sale has taken plaoe and yet 
the mortgagee has some into Conrt under 
the Order and rule mentioned to obtain a 
deoree over. It is urged that it is very 
hard lines upon him that he oannot 
obtein it beoanse the property has been 
sold in ezeoution of the prior mortgagee’s 
deoree.^ We do not think it is at all 
bard lines for a foolish man. He took 
^e sesond mortgage with his eyes open. 
He oould have redeemed that mortgage; 
he could have obtained a deoree on the 
basis of both mortgages and have put 
the property to sale and if the sale 
proceeds were insufficient, he oould have 

YvvJlr ^^**1 * Order 

-SXXiy. rulp d. He might, if he had 

liked, have dropped his mortgage com- 

pletely, and brought a suit to recover 

his deoree as against the person of the 

mortgagor in the beginning. He has done 

none of these things and he has merely 

hie own foolishness to thank for being in 

the l^«ti^ in whioh be now finds 

himself. We think that it would be 

rulings of this Court whioh have been 

attention has been called to a ruling of 

effsot Wo do not think that the reasons 

to strike oat a new line and confuse the 
Jaw as It IB well understood in this 
Uonrt. In our opinion the deoision of the 
Uonrt below is correct. We, therefore, 
dismiss the appeal with costs including 
fees on the higher scale. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appbal prom Appellate: UacREE No. 215 , 

OP 1918. 

June 24, 1919. 

Present Mr. Justice N. R, Chatterjea 
and Mr. Justice Duval. 

GOVINDA CHANDRA BHATTA- 
CHARJBB —Plaintiff—Appellant 

versus 

DINA NATH ACHARJBB and others—^ 

Difendamts-oRbspondbnts. ; 

Ad verse possession between tenants-in-common 
—Non-participation in rents and profits, effect of. 

In order to establish adverse possession by one 
tenant-in-common against his co-tenants, there must 
be exclusion or ouster of the co-tenants and the 
possession subsequent to that must be for the 
statutory period. What is sufficient evidence of 
exclusion must depend upon the circumstances of 
each case. Mere non-participation in rents and 
profits would not necessarily of itself amount to 
adverse possession but such non-participation or 
non-possession may, in the circumstances of a 
particular case, amount to adverse possession. Regard 
must be had to all the circumstances, the most 
important element being the length of time fD 142 
col. 2.] .* 

Appeal against the deoree of the District 
Judge, Chittagong, dated the tith of June 
1917, affirming that of the Subordinate 
Judge, 2nd Court of that District, dated 
the 28th of February 1916. 

Babu Bepin Behari Qkose (with him Dr. 
Sarat Chandra Basak, Babas Ekitish Chandra 
Sen, Panchanan Qhose, Chandra Sekhar Sen, 
Promotha Chandra Butt and Nripendra 
Chandra Bass), for the Appellants. 

Babu Ekitish Chandra Ohakravarti, for 
the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit for establishment of the plaintiff’s 
right to, and recovery of possession of a 2- 
annas share in, a certain estate whio6 
originally belonged to one Ram Kishore 
Bidyabbusan. 

It appears that Ram Kishore had two 
eons, Daibaki Nandan, defendant No. 5 
and Ram Looban. Ram Lochan had four 
eons of whom Lakhi Bhattaoharjee was 

^ daughter Udaytara 
and the plaintiff le the eon of Udaytara 

T IV-plaintiff that 
Lakhi and, after him, Udaytara and, after 

her death, the plaintiff himself were in 

joint possession of the property with the 

defendants. In the plaint it was stated 

that the plaintiff was born on tlic 
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Marob 1893, that bis mother died on the 
6 th Angnet 1897, and that the plaintiff 
attained majority on the Slat March 1911. 
The Bait was institated on the 26tb 
February 1913. There was no express 
denial of the date of the plaintiff’s birth 
and of bis attaining majority in the written 
statement. 

The main defenoe, bo far as it relates 
to the qnestion raised in this appeal, was 
that the suit was barred by limitation. 

The Gonrts below have apparently eon* 
sidered the question of limitation on the 
footing that Artiole 141 of the Limitation 
Aot applied, and although there was no 
express denial of the date of the birth 
of the plaintiff and of his attaining majority 
as given in the plaint, the learned Die* 
triot Judge went into that question and 
same to the oonolusion that the suit bad 
been icstituted more than three years 
after the plaintiff attained majority. 

Now, Artiole 141 of the Limitation Aot 
would apply only if Udaytara was dis* 
poiseesed; in (bat ease the plaintiff as the 
reversioner would have 12 years from the 
date of the death of his mother and the 
question whether the suit was brought' 
within three years of his attaining majority 
would then arise. The plaintiff, however, 
did not Bue on the ground that his mother 
had been dispossessed. His oaee was that 
the properties were joint family properties, 
that after Lakbi’s death bis mother was 
entitled to a 2 annas share and that on 
her death he was similarly entitled to that 
ehare. If the properties were joint, then 
it would be a aase between oo sharers. 
The learned Uiatriot Judge says: * There 
was indeed some mention of the suit being 
among oo sharers, but how any question of 
eo sharers will affeat limitation lu this 
ease, was not made out by any satisfactory 

argument”. 

If, however, as stated above, the pro. 
party was a joint property, it would be a 
ease between oo sharers and iu suoh a ease 
it must be shown that there was exclusion 
or oubter of Lakhi or of his daughter more 

than 12 years before the suit. 

The principle upon which the question 
of limitation as between oo-sharers is to be 
determined, has been laid down in various 
Oaaoa and we may refor to *^0 


1920 


Ayenttennessa Bihi v. Sheikh Ituf (.1), where 
Jenkins, C. J., observed: The law on the 
subject I take to be well settled. In order 
to establish adverse posEession by one 
tenaut in common against bis co tenants 
there must be exclusion or ouster and the 
possession subsequent to that...must be 

for the statutory period.What 

is suffioient evidence of exoIn8ioD...mn8t 
depend upon the oiroumstanoes of eaoh 
case...Mere non-participation in rente and 
profits would not neoessarily of itself 
amount to an adverse possession, but sash 
DOD-partioipatioD or non possession may in 
the eiroamstanoee of a partionlar case 
amount to an adveiSB possession. Begatd 
must be had to all the oiroumstanoes, aud 
a most important element is the length of 
time.” Referenos may also he made to 
the oases of Lokenath Singh v. Dhwakeskwar 
} rosod Aarapflu Singh (2), Hardit Singh 7• 
Ourmukh Singh (3) and Okintamani Prama- 
nih V. Hriday Nath Kamila (4). 

It has been contended before ns by the 
learned Pleader for the respondent that the 
defendants’ case was that Lakhi himself 
had no right or possession of these pro¬ 
perties. 

Now, the questions whether these pro¬ 
perties were joint properties and whether 
Lakhi or Udaytara was in joint possession, 
have not been gone into by the learned 
District Judge. He observed in bis judgment 
that the Subordinate Judge’s decision on the 
question whether the properties were 
joint or not, was not exhaustive and it 
would probably have been necessary to 
remand the case for findings on the point 
had not the question of limitation disposed 
of the case. There is no doubt that the 
first thing the Court bad to decide was 
whether the properties were joint and 
whether Lakhi or Udaytara was in possession 
as a CO shartr. The learned Pleader for 
the respondent says that some of the pro¬ 
perties were sold away more than 12 years 
before the euit. None of these questions 
has been gone into by the Courts below. 

(1) 14111(1. Cas 722; 16 C. W.N. 849. ^ 

(2) 27 lud. Ca?. 466; 21 C* L* J* 253; 20 0* W* N* 

^*(3) 47 Ind. Gas. 626; 28 C. L. J, 437; 68 P, W. E. 
19l8i64P. K. 1918{24 M. L. T. 889; 20 Bom. L. E. 
1064; (1919) M. W. N. 1; 9 L. W. 123; I U. P. L. B. 
(P. 0.) 8 (P. C.). 

(4) 81 lud.Cus. 123; 29 C. L. J. 211i 
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The deoreoB of the Courts below must, there- 
fore, be set aside and the ease sent back to 
the Court of Brat instanoe in order that the 
questions mentioned above may be gone 

law deeided aooording to 

Costs to abide the result. 

Cate remanded. 


LAHOaB HIGH COUET. 

btcOND Civil Appeal No. 609 of 1916. 

May 12,1920. 

rretenU^Uv, Justioe Scott-Smith and 

Leslie Jones. 

UMED ALI—Depbhdant—Appellamt 

versus 

The municipal COMMITTEE 
JHANG MAGHIANA-Plaintiff’ 

/t- •. T> , —Eespondemt. 

ttvtl Procedure Code (Act Vof ions) <> ^Aa 
pli<uamy 

■SIT. —? 

MwohTaT' on 3rd 

Chambers held that an ,pSZ ' .4 th. n. "J 
defloiency was made up on 11th Febrnary Ipid On 

takei to hi™ L”n MeTo'*''.';; 

JuTi" SiTei'i 


dated the 3rd Maroh 1915, affirming that 

of the Sabordinate Judge, ?nd OlasB, 

Jhang, dated the 30th Mareh 1914, deoree- 
log the olaim. 

FACTS,-—Plaintiff obtained a deoree for 
possession of a vacant site against the 
defendant and the latter’s appeal to the 
District Judge was dismissed on 3rd 
March 1915. Defendant filed a petition for 
revision in the Chief Court on 4th June 

November 1915 the Judge 
in Chambers made the following order:— 

"Mb. Mohammad Alam, with Recorls. 

I sent for the records, though this case 
18 apparently one for appeal and not for 
revision, as Council now admits, because I 
wanted to see whether substantial justice 
bad been done. Having seen the records 
1 have grave doubts as to the soundness 
of the decision, and petitioner’s Counsel 
asks for leave to pay in Court-fee for appeal. 

1 cannot allow this ex parte, I order 
notice to opposite party and will decide 
t^he point at next hearing. Petitioner to 

be ready with Court-fee. If admitted as an 

appeal I wdl hear the case on the merits 
at next bearing. 

oni, 1.. JOHNSTONE, 

Chief Judge.^ 

On 7th February 1916 after hearing both 
orderL*^^ following 

whether this 

petition filed as a revision, should be allowed 
to be treated as a second appeal subject to 

paymentof necessary Court-fee. Mr. Nanak 

Cband admits that (he case is one for 
appeal, not revision, and this is quite clear 
and as to (he qne8(ion aforesaid I have 
ooneidtred the oiroumatances and have nA^<^ 
utteution to the ruJiug, Sultan s7nTy 
mdhan Sijgn (1), Sridhuran Scmayajipad 
V. Somayajrpad (2), Vdai y. 

Court of Ward,, Ahgarh (3; (decided by the 
Board of ReveLue. U. P.), „ith tie result that 
m my opinion the question should be 
anawerd in the affirmative. There is no 
reason to suppose that the mistake was any. 
thing buta 6oua one. ^ 


L (1) 31 P. R. 1890. 

(2, 23 M. 101; 9 M. L.fJ.360. 
(3) 20 lad. Cuj. 078. 
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Mr. Nacak Cband eball pay in Court-fee 
witbin a week. Tbe oaee will then go 
before a Division Benob as its value is 
Re. 2,110 and respondents ask that it be 
beard by snob a Benob.” 

Tbe defieient Court-fee was aooordingly 
made up on lltb February 1916. The 
oase oame on for bearing on lOtb May 
1920 before Soott-Smitb and Leslie Jones, 

JJ. 

Mr. Nanak Ohand^ for tbe Appellant. 

Mr. Qokal Ghand Narang, for tbe Respond¬ 
ent, raised a preliminary objeotion that 
tbe appeal was barred by time. 

Tbe lower Appellate Court's judgment 
is dated 3rd March 1915. A petition for 
revision was 61ed in Ibie Court on 4th 
June 1915. Bat at tbe bearing in Chambeis 
tbe Judge pointed cut that an appeal 
was oompetent in this case and after notice 
to tbe respondent be permitted tbe peti¬ 
tioner to make up the Court-fees on his 
petition and admitted tbe petition as a 
second appeal. Court-fee was made up on 
lltb February 1916, long after tbe limita¬ 
tion for 6ling tbe appeal bad expired. 
The appeal must be considered as having 
been Bled on tbe day on which the memo¬ 
randum was properly stamped, Resal Singh 
V. Shadi (4). It was, therefore, barred by 
time. In Ram Tahal Singh v. Dubri Rai 

(5) a plaint was filed upon insuffioient 
Court fee and the mistake was discovered 
after the period of limitation for tbe suit 
bad expired. It was held that the suit 
was barred by time. 

In Satto V. Amar Singh (6), a oase similar 
to the present one, Court-fees were not 
allowed to be paid. 

When the petition for revision was filed, 
the office pointed out to the Counsel for 
the appellant that an appeal would be 
more appropriate. He nevertheless persisted 
in filing tbe petition. I submit that under 
the oircumstanoes the appellant is not 
entitled to any indulgence from the Court 
and that the appeal should be dismissed as 

barred by time. 


( 4 ) 43 Ind, Cas. 3l7s 9B P. R. 1917j 174 P. W. R. 
1017- 13 P. L- R- 1918. 

6 ) 28 A. 310, 3 A. L- J. 838, A. W. N. (1906) 21. 

(6) 63 lud, OaHi 266i 62 P« L, R, 1919. 


Mr. Nanak Chand, for the Appellant.—I 
admit that a revision was not competent 
in this oase. But tbe learned Judge who 
admitted tbe appeal allowed Court-fees to 
be made up after bearing tbe respondent. 
No objeotion as to limitation was raised 
by tbe respondent and it does not now lie in 
bis mouth to raise this objection. Tbe order 
was not an ex parte one, and is, therefore, 
binding on the respondent who had full 
opportunity of being beard. The learned 
Judge must be taken to have extended tbe time 
for paying the Court-fees under section 149 
of tbe Civil Procedure Code and tbe 
exercise of bis discretion cannot now be 
called into question. He bad jurisdiction 
to act as he did and to permit the pay¬ 
ment of Court fees as on an appeal. 
Jhanda Khan v. Bahadur AH (7) Qanda 
Mol V. Thakur Harkishen (8), Tara Singh 
V. Muhammad (9). 

Ram Tahal Singh v. Dubri Rai (5) was 
quite a different ease. It related to a suit 
and does not apply to tbe facts of tbe 
present oase. In Resal Singh v. ;9Aadi.(4) 
it does not appear whether Court-fee bad 
beeu allowed to be made up and whether 
tbe respondent was beard before the order 
was made. 

As regards Saito v. Amor Singh 
(6) your Lordships will observe that in 
that oase Court-fee was not allowed to 
be made up. Had the Court allowed the. 
deficiency to be made up, the order^ could 
not have been objected to. This is the 
distinction which I want to emphasise: 
that tbe learned Judge in Chambers having 
after bearing both sides extended the time 
for payment of Court-fees, tbe respon¬ 
dent cannot now object to that order. 

Mr. 0. 0. Narang^ in reply 'Jhanda Khan 
V. Bahadur Alt (7) is distinguishable. In 
that ease the relief bad been undervalued 
and on tbe relief being properly valued 
tbe Court bad power to allow Court-fees 
to be paid 

[Scott Shith, J.—Tbe learned Judge in 
Chambers extended the time under section 
149 of tbe Civil Procedure Code and con¬ 
verted tbe revision into an appeal.] 

Section 149 of tbe Civil Procedure Code 
does not apply to this case. That section 

(7) 8 P. R. 1803. 

(8) 3 P. B. 1900; P. L. R. 1900, p. 10. 

(9) 74 P, R. 1903, 
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Bpplids only to oases when a dooament has 
bsen iosoffioiently stamped. In this oase the 
petition for revision was properly stamped. 
Babseqnently the character of the petition was 
ehanged and this neoessitated levy of addi- 
tional Court-fees. These were not paid till 
after limitation had expired and so the 
appeal is barred by time. 

Where a petition for revision is sought 
to be eoDverted into an appeal, two things 
must ooDour. The petition must have 
been Sled within the limitation allowed for 
an appeal and it must bear the stamp whioh 
would be required in the oase of an 
appeal, so that no additional levy of 
Oonrt-feee would be neoeasary. In suoh 
eases the difference is only one of 
nomenelatnre and the revision oan be 
^Mted as an appeal. Where, however, 
additional Court-fees become neoessary, 
then unlees they are paid within limita« 
tion, the appeal must be dismissed as time* 
barred. Beeal Singh v. Shadi (4) leaves 
no room for doubt on this point. In that 
ease time must have been exlended in the 

same way in whioh it has been extended 
in this ease. 

[ScoTT-SuirH, J.—W^e shall send for the 
raoord of that oase to see what aotually 
happened in that oase.] 

Great stress baa been laid npon the faot 
hat the qneet!oh cf limitation was not 
raised before the learned Judge in Chambers. 
I submit that the objeotion oould not be 
taken before the learned Judge as he bad 
no power to dispose of the appeal 6nally. 
Ihia 18 a oase which under the rules oould 
be heard only by a Division Benob. The 
appeal oould net be dealt with pfeoemeal. 
and the learned Judge’s order must be 
taken to have been made subject to all 
just exceptions. The whole oass is now 
before your Lordships and your Lordships 
oan dispose of it 6nally. 

[Scott-Skith. J.— The record of Eesal 

titngh V. Shadi {4,) shows that the same 

learned Judge made a similar order in 

that case and allowed Court-feea to be 

ffia e up. Nevertheless the objection of the 

respondent was given effect to at the 

earing and the appeal was dismissed as 

imO'barred. That oase oonoludea the 
matter,] 


JUDGMENT.—This is a second appeal 
from an order decreeing plaintiff’s claim 
against defendant appellant. Mr, Narang 
raises a preliminary objeotion that the 
appeal is barred by time, Tbe oase was decided 
by the lower Appellate Court on the Hrd 
of March 1915 and an application for revision 
was filed in the Chief Court on the 4th 
of June 1915, i. e, within ninety days. 
When the oase came before a Judge in 
Chambers, be held that no revision lay as 
tbe defendant could file a second appeal. 
After hearing the respondent’s Counsel he 
allowed (he petition for revision to bs 
treated as a seoond appeal subjeot to tbe 
payment of tbe necessary Court-fees and 
gave the appellant a week within whioh to 
make up the Court-fee on Rs. 2,110, the 
value of the suit. It is admitted that no 
revision was competent in tbe present oase, 
but it is contended that tbe effect of Sir 
Donald Johnstone’s order allowing the 
petitioQ for revision to be treated as an 
appeal was to make it as if tbe appeal had 
been filed on the 4th of June 1915, in 
other words, within time. The Court-fee 
wap, however, not paid until tbe lUh of 
February 1916 and Ram Tahal Singh v. 
Dubri Bai (5) is an authority for bolding that 
when by a mistake of the plaintiff a plaint 
was filed upon insofiSoient Court-fee and this 
was not discovered until after the period of 
limitation for (he suit bad expired, the 
suit was barred by time. Resal Singh r, Shadi 
(4) is exactly on all fours with the present 
oase. There it was held that an appeal 
was filed on the date on whioh the memo¬ 
randum of appeal was properly stamped. 
We have sent for the paper book of that 
oase and we find that there also a petition 
for revision was filed and tbe Judge in 
Chambers allowed it to be considered as an 
appeal and granted the petitioner ten days 
within whioh to pay the neoessary Court- 
fee. The Court fee having been paid within 
that time, (be appeal was admitted to a 
hearing. It was argued here that the Judge 
in Chambers who allowed tbe petition for 
revision to be treated as an appeal in 
reality extended the time for payment of 
the Court-fee within the meaning of section 
119, Civil Procedure Code. The appeal, 
however, was one which under tbe rules 
of the Court had to be heard by a Division 
Benob, and we are of opinion that tbe Judge 
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who admitted it did cot intend to decide 
any question cf limitation He oonld not 
admit tbe appeal at all until it was properly 
stamped, and his order ot admission was of 
oonree subject to all just ezoeptions and to 
anything which might be urged at the 
bearing. We see no ground in the present 
case for holding that there was sufficient 
cause for presenting the appeal after time 
within the meaning of section 5 of the 
Limitation ^ot. When it was pointed out 
to Counsel who filed the revieicn that an 
appeal lay, he merely stated that he had 
filed the revision instead of an appeal 
because be relied mostly on facts and not 
on law. Hven then be bad time, if he 
bad chosen, to make up the Court-fee but 
he did not do so. He knew perfectly well 
that be ODsbt to have filed a second appeal 
and still fce filed an spplicalfon for revision. 
Under the circumsiaEoes we do net think 
sufficient cause baa keen ^hown within the 
meaning of section 5. The appeal was clearly 
barred by time and we dismiss it with costs. 

Appeal (Jismtised, 


MADRAS HIGH CODRT. 

SicOND UiTiL Appeal No. 1144 of 1918. 

November 3,1919. 

Preienti —Mr. «»Qstioe Seshagiri Aiyar 
and Mr. Justice Moore. 

P, V. Ab, Kb. ARUNAUHELLAM 

CHETTIAR— Plai.stiff—Appellant 

versus 

MADASWAMl and others—Defendants 

— RESFONDENiS. 

Ch'isti-in-uction, mortgatje uf — Mortgagee, right oj, 
to sue Mortgagor, u/iethcr necessary party Liability 
of mortgagee—Transfer of Property Act (IV of Itb'if, 
s. 

Tbo mortgagee of a cbose-iu.actioa is entitled to 
institute in his own name a suit to recover the 
amount due, and he is bound in such suit to 
implead the mortgagor as a party deiendaut If 
the moxtgagee, owing to his default, faiU to recover 
tho money, ho vrill be liable to the mortgagor to 
account for liis failure [p. p i47, cols, l & z.] 

beound appeal againet the oecree of the 
Court of the Subordinate Judge, Tinne- 
velly, JD Appeal Suit No, 10 of i917, pre- 


[ 1920 '" 

4 

ferred against the decree of the Court of'^ 
the District Mnnsif, Tinnevelly, in Original ‘ 
Suit No. 373 of 1915. 

t 

FACTS appear from the judgment. > 

Messrs, j?. 8. Okidamharam Pillai and^ 
P. N. Marthandam Pillaif for the Appellant.—!) 
The mortgagee bae a right to sue on the) 
security given to him, for the recovery of 
the amount due under the Chit. He is 
even liable to the mortgagor for default oP 
prosecution of the claim. Tbe mortgagor 
cannot sue tbe bolder but may be impleaded 
in tbe mortgagee’s suit. MuthuhrishncC 
Aiyar v. Veeraraghata Aiyar (1). 

Tbe suit against tbe bolder of the Obitf 
is not barred. Time tuns not from the datd 
of the mrrtgage but from tbe date wbezf 
tbe money Boeiues due. 

Messrs. A. Steaminatha Aiyar and Ai 
Stihboroma Aitar, for tbe Respondents.—^ 
Tbe suit against the defendants Nos. 1 to 3 
having become barred, tbe olaim against 4th 
defendant is also barred. 

JUDGMENT.—The father of the defend.^ 
ants Nos. 1 to 3 mortgaged in 1906 to oi:^ 
Sankaralingam certain immoveable proper¬ 
ties and his rights in a Chit IrauaaotioD. 
SankarBlingam assigned the mortgage to 
tbe plaintiff. Tbe suit is to enferoe thii 
mortgage. The 4tb defendant is the manager 
cf the Chit Fund. Tbe Muneif gave a decree 
against defeodanta Nos- 1 to 3 for the 
sale of tbe immoveable properties and against 
the 4th defendant for tbe amount of the 
Chit Fund. The Subordinate Judge has 
reversed tbe latter portion of the decree. 
We are unable to agree with him. He has 
proceeded on tbe assumption that tbe Chit 
transaction was a chose io-aotion. He seems 
to be right; however that may be, we shall 
also deal with tbe second appeal on that 
assumptioD without deciding tbe point, 

4 

The first queation for consideration is 
whether the mortgagee of a ebose-in action 
is entitled to institute in bis own name a 
suit to recover tbe amount due under it. 
So far as this Court is concerned, that question 
is covered by authority. In MuihukrishnaAiyar 
V. Veeroraghaia Aiyar (1) a Foil Bench of 
tbisCourt held that by mortgaging aohose-in- 

I 

(l) 21 Ind. Cas. 3l6j 88 M 297; 25 M. L. J. 866| 
(1913) Rl. W. N. «39i 14 M. L. T. 4U. 
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aotiona oomplefc® asaigomaat of it was effeoted. 
The learned Chief Jastioa says that, after the 
mortgage, the only party who can sne to 
raooydr the amoant dae is the mortgagee, 
The ease view U taken in Bombay; viU 
Ardtisir Bejonii Surti v. Sped Sirdar Alt 
Khan (2). The deoiaion of the Jndieial 
Committee in Mulrj) Khalau v. Vishtvanatk 
Prabhuram Vaidya (3), although the language 
of the Committee suggests that the assign 
ments in that ease may not have been by 
way of mortgage, has been uuderatood in 
the Pull Banoh in this Court as holding 
that a mortgage operates as a transfer of 
^e right of action in the ohose-io aotioo. 
We do not want to refer to English 
authorities on this subjest because, 
as pointed out is Durham Brothert v. Robertson 
(4), the matter was complicated in 
^ngland to some extent by the conflicting 
jurisdictions of law and equity although, 
after the Judicature Acts, the question had 
been settled. It is clear from the decision 
of the Court of Appeal in the case referred 
to by U 0 that, although the mortgagor should 
be made a party to prevent him from 
suhsequently suing the promiaor under the 

ohose-in. action the right to recover on the 
chose-in action is in the mortgagee. Lan- 
guage of section 134 of the Transfer of 
Property Act indicates the same conclusion. 
Ihe aectjon speaks of the transferee of a 
ohose in action, to whom it has been assigned 
for the purpose of securing the existing or 
future debt,” being entitled to recover the 
amount due under it and as being bound to 
apply the money in a particular manner, in 
other words, although there is the duty of 
accountability on the part of the mortgagee, 
he 18 the only person whom the Court of law 
would recognise as entitled to maintain an 
action for the recovery of the amoant due, 

I bat being the position of a mortgagee of a 
ehose-in action, we are wholly unable to 
understand the somewhat hszy notion which 
seems to have guided the Subordinate Judge 
in dealing with this matter. If we under- 
stand him rightly, he seems to hold that, if a 


suit is brought on the chosein-aotion 
against the mortgagor it would be barred by 
limitation, having been instituted more than 
six years after the date of the mortgage, the 
claim against the holder of the Chit is 
barred. He speaks of a principal right and 
of a subsidiary right and oonolndes that as 
the principal was barred, the subsidiary right 
cannot be enforced. The learned Vakil for 
the respondent used similar language before 
us. We are wholly unable to understand the 
idea which underlies this contention. As 
we pointed ou^, the only person who can sue 
upon the ohose in action is the mortgagee. No 
suit by the assignee of a cbose-in aotion 
against the assignor to recover money is con¬ 
templated. consequently there is not a princi¬ 
pal right and an accessory right. If the 
mortgagee, owing to hie default, failed to re¬ 
cover the money, as pointed out by the 
learned Chief Jnsttce in Huthukriihna Aiyar 
Y.Veiraraghava Aiyar (1). he will be liable to 

the mortgagor to account for his failure. It 

followi that the mortgagor has no right to 
prosecute hie claim against the holder of the 
Ohit. It IS for that very reason that the mort¬ 
gagee is compelled, as was pointed out in 
Durham Brothers v. Robertson (4). to implead 
bis mortgagor as a party defendant eo that 
the matter may be settled in his presence. 

Wa mast, therefore, reverse the decree of 
the Subordinate Judge. The learned Vakil 
for the respondent suggested that there are 
questions of limitation and that he also 
intends to raise the question that the Chit 
right is not a ohose in action. We express no 

opinion upon these contentions. On remand, 

the Subordinate Judge will deal with them! 
He must also deal afresh with the necessary 
objection Costs will follow the event. Rs. 
fund of Court-fee allowed. 

M. c. p. 

Appeal allowed' 

Case remanded. 


ra Bom. L R. IU6. 

l33j(i9U) M, W.H. 
17 p’ w -I- ^0; 

L a' 2T'(P o7' ^ ^ 
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EHIGWAN DiS V. TEJ RAM. 

ALLAHABAD HIGH COURT. 

First Appeal from Order No. 37 cf 1919. 

April 9. 1920. 

rresent: —Mr. Jnstioe Tndball and 
Mr. Jaatioe RaBqae. 

BHAGWAN DAS and others—Defeadants 

^Appallants 

t’frAws 

TBJ RAM AND OTHERS — Plai.^tiffs and 
Defendant—Respokde.sts. 

Custom -Pre-emption^Preferential Tight--Relation- 
ship—Burden of proof —Wajib ul-arz, en/ri/ m, con- 
slruction o/-.—Hissadar ([aribi, ichether denotes blood 
relation. 

If a person claims a preferential right of 
pre*emption over another co.sharor by reason of 
relationship^ it is for him to prove that fact. 

The expression “/ijssador <jan'l)»" in a wajib-uUarz 
does not necessarily indicate a blood relation. 

Appeal from the order of the Sabordi* 
Date Judge, Moradabad, dated the 22Dd 
January 1919. 

Dr. S. M, SvXaiman and Mr. Ks N. KatjUf 
for the Appellaots. 

Messrs. Jang Bahadur Lai aud S- P, SinhOt 
for (he Respondeats. 

JUDGMENT.—On the 15th of February 
19]S the defendant No. 4 sold oertain pro* 
perty to defendant No. 1. On the 25th 
of February 1918 defendants Nos. 2 and 3, 
who were oo-sharerp, sent a notioe to the 
first defendant olaiming a right of pre emp* 
tioD in the property, whereupon on the 
12th of March 1918 defendant No. 1 re-aold 
the property to defendants Nos. 2 and 3. 
After that the present plaintiff brought a 
suit to enforce the right of pre-emption 
out of which the present appeal from order 
has arisen. He claimed that he was own 
brother of the original vendor defendant 
No. 4; that he bad a right of pre emption 
as against the defendant No. 1; that the 
transfer by defendant No. 1 in favour of 
defendants Nos. 2 and 3 was a fictitious 
transaction gone through with the object 
of defeating his right. In the alternative 
bo pleaded that if it was a genuine trans¬ 
action, be still had a right of pre emption 
as he was nearer in blood to the original 
vender defendant No. 4 and had a preferen- 
fcial right to the property as compared to 
defendants Nos. 2 and 3. The Court of 
first instance dismissed the suit, holding 
that the plaintiff’s relationship gave him 


no advantage over the defendants Nos. 2 
and 3 and also because the original vendor 
aud the plaintiff and defendants Nos. 2 and 
3 were all oo-sbarers in the same sub¬ 
division of the Mahal. The plaintiff appeal¬ 
ed and in the lower Court it was held 
that the oustom as set out in the wajih-uh 
arz gave the plaintiff a preferential right 
because be was a blood relation of the 
original vendor defendant No. 4. The castom 
as set out in the wa$ih ul*are gives the first 
right to ' hissadar qaribi** and then in 
case of bis refusal to other co-sharers. 
The lower Court has held that the word 
qaribi ” here denotes blood relation. He 
does so because further on there is a 
senteuce to the effect that if any person 
sells to bis sons or to bis near relations, 
then nobody else shall have a right of 
pre emption. This is entirely a separate 
statement in the t«an& u2 are. It does not 
qpalify that portion of the document where 
it states that a near oo sharer will have 
the first right to take property on sale. 
It seems to ns by no means clear that 
(he word ' q'lribi*' indicates a blood rela¬ 
tion. It is equally open to the meaning 
of nearness in space as of nearness in blood. 
If the plaintiff comes into Court claiming 
a preferential right over another oo sharer 
by reason of relationship, it is for him to 
clearly prove that fact. A doubtful docu¬ 
ment snob ae the one now before us cannot 
possibly be held to satiefaotorily establish 
his right. We think that the Court of first 
instance was correct and the lower Court 
has made an error in interpreting this 
document. We, therefore, allow the appeal, 
set aside the order of the Court below, 
restore the decree of the Court of first 
instance. The appellants will have their 
eosts in all Courts. 

Order set aside. 
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KBSARI SAHil HMOH V, HITNABATAN SIKQH. 

PATNA HIGH-COURT. 

First Civil Appial No. 173 op 1917. 
Maroh 11, 1920. 

Pre8eni'.^M.r, Jaatioe Das and 
Mr. Jastioe Adamt. 

OAawiAury KESARI SAHAf SINGH— 

Appellant 

versus 

Bahtt eiTNABATAN SINGH aiid othsrs— 

Respondents. 

Bengal Estates Partition Act (V B. C.of 1897^, ss 65, 
l^Q—Partition^Deputy Collector, power of, to make 
order under s. ^^—Jurisdiction of Civil Court to 
disturb. 


A^ Deputy Collector can only paes an order under 
section 65 of the Bengal Estates Partition Act, 
during the^ making of a partition and before he 
has submitted the same for the sanction of the 
Collector [p. 160, col. 1.] 

Where a partition has been effected, the Civil 

no jurisdiction to disturb the same. 
I p. 150, col. 1.] 

Appeal from a deoisioD of the Subordinate 
Jndgp, Shahabad. 

Messra. P. K. Sen, 0. 0. Das, Kulwant 
Sahay and Raghunath Sahay, for the Appel¬ 
lant. 

Mr. Susil M.adhah Mullich, for the Respond¬ 
ent. 

JUDGMENT. 


Da«, J.—The dispute between the parlie 

oiJnA®* ^0 orohards plots Nos. 3090 an 
2300, whioh were in the possejsion of tS 
plaintifiF bat which ia a OoJleokorate psrti 
tion between the parties were allotted to th 
defendants. The plaintiff’s oase is that it wa 
agreed between him and the defendants tha 
he should retain possession of these tw< 
plots on paying rent for them to the defend 
ants and that the defendants should like 
wise rekain possessioo of two other plotf 
which were in the possession of the defend 
ants bat whioh were allotted to the plaint, 
la on paying rent to the plaintiff. Accord- 
ingly on the 26th Angnsb 1913 a petition 
to that effect was filed before the Batwara 
Deputy Oolleotor, who, however, failed to 
record an order on the petition. After 
delivery of possession had taken phoe in 
porBaanoeof the partition effected by the 
Deputy Oolleotor. the parties realised that 
no Mder had been recorded on their peti- 

onVi 1^13, and accordingly 

. October 1914 the parties went 

to the Deputy Collector and asked him to 
pass the neceseary order on their petition. 


The Deputy Oolleotor on that day passed 
an order confirming the parties in posses¬ 
sion of their respective plots. The plaint¬ 
iff’s oase is that this order sbonld have 
been noted in the Batwara papers nnder 
section 65 of the Estates Partition 
Act. After a decision against him nnder 
section 1^4, Code of Criminal Prooednre. 
the plaintiff moved the Rsvenne Courts, with¬ 
out snoeess, to have the order of the 10th 
October 1914 made part of the partition 
proceedings. He now asks that the com¬ 
promise between the parties may be given 
effect to and that his possession over plots 
Nos. 30£0 snd 2300 may be confirmed and 
maintained. The learned Subordinate Judge, 
being of opinion that the Civil Court has 
no power to set aside the allotment made 
by the Rsvenne Coarts under the Estates 
Partition Act, has dismissed the plaintiff’s 
suit. 

In this Court an ingenious attempt was 
made by Mr. P. K. Sen on behalf of the 
appellant to get rid of the effect of section 
IIS of the Estates Partition Act. He argned 
that the plaintiff in no way challenged 
the decision of the Revenne Conrfs, be 
merely invited this Court to maintain the 
order passed by the Deputy Collector on the 
10th October 1914. In order to appreciate the 
fntility of this argnment it is necessary to 
see whether the Deputy Collector had any 
power nnder the Act to pass the order 
which be did on the 10th October i914. 

It appears that the making of partitions 
is the dnty of the Depnty Oolleotor ander 
the Act. He has jarisdiotion to make the 
partition nnder Chapter VIII of the Act 
and in making the partition he is to be 
gnided by the provisions of Chapter IX. 
Under Chapter IA the Depnty Collector has 

power, if be finds it necessary to allot gardens 
and orohards belonging to one proprietor 
to another proprietor, to provide that the 
first mentioned proprietor shall retain ooeu* 
pation thereof upon agreeing to pay rent 
annually in perpetnity to the second men¬ 
tioned proprietor. This he oonld do nnder 
section 65 of the Act and as part of the 
partition proceedings. Now it seems to me 
that once the Dtpaiy Collector has made 
the partition and has submitted the same 
for the sanction of the Collector, he loses 
all control over the partition prooeedinge 
except for the purpose of making such 
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alteratioDS aa may be neoesaary io the par> 
tition paper or map in aeoordanee with the 
deoieion of the Oolleotor noder seotioo 5& 
of the Aot or preparing a new partition 
paper or map in aooordanoe with the orders 
passed by the Colleetcr. His farther powers 
under seotion 59 of the Aot are merely for 
the purpose of oatrying into effeot the par* 
tition already made, not for the pcrpose of 
altering anything already done by him, 
It will be seen that he enbmitted the 
partition prceeedings to the Colleotor on 
the 26th Aagast 1913. The Colleotor 
approved of them on the 1st Ootober 1913 
and the Commiseioner eanotioned them on 
the 23rd February 1914 and the Board 
ooifirmed them on the 5th May 1914 and 
delivery of posseesioo took place on the 
25th September 1914. The only order whiob 
the Deputy Colleotor passed on the peti* 
tion of the 26th August 1913 was this: 

** Pat up to*moiTOW for ordets.” He olearly 
had no jurisdiotion to deal with the matter 
after be submitted the partition proceed¬ 
ings to the Oolleotcr and in my view the 
order passed by him on the 10th of Octo¬ 
ber 1914 was wholly without iurisdiotion. 

What does the plaintiff suhstantially seek 
in this suit? The allotment baa been made 
and is without reservation of any kind. 
He now asks Ibis Court to declare that 
thoagb plots Nos. 3090 and 2300 have been 

allotted to the defendants, still he is entitled 
to retain possession of them upon agreeing 
to pay rent for them to the defendants. 
In other words, he is asking this Court 
to disturb the partition already effected 
between the parties. He relies upon the 
order passed by the Deputy Colleotor on 
the lOlh Ootober 1914. His argument is 
that the Deputy Colleotor is competent to 
pass an order under eeotion £5 without 
limitation of time. In my view this is 
inoorreot. He can only pass an order under 
Eeotion 65 during the making of partition 
and before he has submitted the same for 
the panotioD of the Colleotor, In my view 
the plaintiff is olearly asking the Court to 
disturb the partition already effected. This 

Court has no power to do so. 

The next argument of Mr. Sen was that 
the parties having agreed on the 10(h of 
Ootober i914 that they should be tenants 
of each other in reepeot of the plots cf 
whUh they were iQ posseseioDi this Couit 


can give effect ta that agreement. In the 
6rst place it may be pointed out that this 
is not the snit of the plaintiff. In the 
seoond place the agreement between the 
parties is contained in the petitions whiob 
the parties Bled before the Deputy Colleotor 
on the 6th August 1913. In my opinion no oral 
evidenoeis admissible to oontradiot or vary 
that agreement as oontained in their petitions. 
The petition of the plaintiff was to this 
effect: *‘Yonr petitioner’s two orchards 

whereof plot numbers are given below have 
been allotted to the Takhta of Babu Hit 
Narayan Singh, Malik. If the Takhtas 
(formed by your . honour) be maintained, 
the rent of the aforesaid nombera (plots), 
i. e., of both the garden be fixed and pro¬ 
ceedings under section 65 of the Estates 
Partition Aot with reepeot to your peti¬ 
tioner’s orchards may be taken and orders 
may be passed with respect to the same. ’ 
It is clear, therefore, that the only agree¬ 
ment between the parties was that the 
Deputy Colleotor should take proceediugs 
under section 65, which is something quite 
different from the agreement pleaded in 
the suit. The validity of that agreement 
woutd depend on the guestiou whether the 
Deputy Colleotor had at that time power 
to take proceedings under section 65 of 
the Act. That question I have already 
decided. Io my view, the plaintiff has not 
established that there was an agreement 
between them that they should be tenants 
of eaoh other in respect of the orchards 
wbioh BI 0 in thsir possesBioD* 

In my view the learned Subordinate Judge 
has taken an entirely correct view of the 
matter. I would accordingly dismiss this 
appeal with costs, , 

Adami, J.-*I agree. , 

Appeal di8mt$B(d. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 33 ok 1916, 
December 20,1918. 

Present'.—Mr Kemp, A.J. 0., and 
Mr. Raymond, A. J C. 
RAMCHAND GURDASMAL— 

AppbllaNT 

versus 

GOB.NDRAM son tK GURDASMAL 

AND >WOT“ la— RsBPOMBiN' 18 . 
Arbitration Act (Hot \m), s. Id-Agntmeni to 

4 
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xefer suit filed after reference^ maintainability o/— 
rr^xoard after institution of suit^Reference and 
atoard, toheiher bar suit-Stay of suit. 

^ Where the parties to a dispute agree to refer 
matters in dispute to arbitration, the faot that 
arbitration proceedings are pending is no bar to 
. the entertainment of a suit relating to the matters 
teferred to arbitration. The defendant’s remedy 
in such a case is to apply for a stay of the suit, 
^ fails to do so, the r?oarfc caa proceed to 
adjudicate upon the matters covered by the 
Jeferenoe and its jurisdiction is not taken away 
because the arbitrators proceed to make an award 
after the filing of the suit, even though such award 
may not hare been made before any written state- 
pient 18 died. [p. 152, col. 2j p. 163, cols. 1 & 2.] 

Appeal from the judgmenfe.of Mr. Fawoett, 
Additional Judioial Commissiooer, Sind. 

' Mr. Rupckavd Billaram, for the Appel¬ 
lant. 

* 

Mr, Isarados Oodhatam, for the Respond¬ 
ents. 

JUDGMENT. 

Kehp, a, J. 0.—The suit out of whioh 
this appeal arises was filed by the plaintiff- 
appsllants against bis two brothers and a 
widow of a pre-deoeaaed brother Gokaldas, 
praying for a partition and separat posses¬ 
sion of bis Jrd share in the joint family 
property of their deseased father Gardasmal 
and for a declaration that an award, dated 
the 4th September 1913, is bad and unenforce, 
able against plaintiff and for further and 
other relief. 

The facts of the case areas follows: — 
Gnrdasmal died in February 1912, leaving 
two sons (defendants-respondents Nos. 1 
and 2) and the widow of a pre-deceased 
son Gokaldas who is defendant-respondent 

“ reference to arbitration, 

dated 24th April 1913 (Exhibit 27), the 
scope of which is a matter of contention 
between the parties depending largely 

on the constrnotion of the terms of the 
writing, plaintiff and his two brothers refer¬ 
red their dispntes to the arbitration of three 

?k Restated shortly 

that the plaintiff says that the reference 
was made in respect of the joint property, 
and on the assnmption that his l/3rd 
sbare ID the property was not disputed. 

Defendants deny this and contend that 

the terms of the reference covered all the 
disputes between the parties and provided 
that wha ever award the arbitrators might 
give would be accepted without demur by the 


The arbitrators appear to have interviewed 
the parties in a deanltory fashion up to 
Augxst 1913, and on some of these 
occasions in the absence of the opposite 
party. Ultimately on 26th July I9l3 the 
plaintiff wrote to one of the arbitrators. Mr. 
Viramil Begraj, the letter Exhibit No. 29, 
calling upon him to make the award 
by lat Augaet 1913 and intimating that 
in default he would regard the reference 
as oanaelled. 

In his reply on 5th August 1913 
(Exhibit 28), Virumal promised to expedite 
the matter. The next day plaintiff wrote 
(Exhibit 41), saying he did not wish the 
arbitrators to trouble any further and 
snggesting that he (plaintiff) might adopt 
legal prooeediogj. Mr. Virumal replied on 
the 18th August 1913 saying the plaintiff 
oonld not legally prevent the arbitrators 
giving their award and hoping to settle the 
matters with his co-arbitrators next time he 
went to Shikarpur. 

On 27th August 1913, the arbitrators wired 
for the plaintiff to come to Shikarpur. He 
says he went there in response tot be summons 
but only for the purpose of objecting to 
the jurisdiction of the arbitrators. Defend¬ 
ants say there was a proper hearing 
on that occasion before the arbitrators and 
that plaintiff was examined regarding his 
claim. On 2nd September 1913. plaintiff 
filed bis suit against defendants Nos. 1 
and 2. Oa 4th September 1913, the 
arbitrators purported to give their award 
(Exhibit 37). Oa Ist October 1913, defend- 
ants Noa, 1 and 2 filed their written 
statements pleading in paragraph 1 that 
the suit was barred by reason of the 
reference and award between the parties and 
that the 3rd defendant was a necessary 
party. In consequence on 8th October 

1913 plaintiff joined the 3rd defendant 
as a party defendant in the suit. She 
filed her written statement on 10th Deeember 
1913. 

Is‘»ue8 were framed on I9th February 

1914 It ie to be noted that when defend¬ 
ants filed their written statement, they had 
not filed along with it the alleged award. 
They then obtained an order for the 
examination ou oommiesion end on the 
examination taken on the commission the 

reference and an award, dated 4th Uocem- 
ber 1913, oo an unstamped paper were 
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prodnoed. Id ooDseqneDoe plaintiff on 9th 
Janaary 1915 amended his plaint by the 
addition in paragraph 3 (6). 

The folIowiDg issaea were raised before the 
first Ooart:— 

1. Istbe suit barred byrefereooe or award, 
if any, between the parties? 

(la) Is the award void or void* 
able as alleged in paragraph 3 (5) cf the 
plaint? 

(16) Is the suit maintainable in the 
present form in view of the alleged agree* 
ment set np in paragraph 36 (/) of Ibe 
plaint. 

The learned Additional Jndioial Com* 
missioner dismissed the sait, holding that the 
referenee and the award were a bar to the 
sait. He farther disallowed all objeotions 
to the validity of the award. Against that 
deoieion the plaintiff has preferred the present 
appeal. 

Now, althongh the agreement to refer 
was signed by plaintiff and let defendant 
at Sbikarpor and by the 2Dd defendant 
at Snkkur, it relates amongst other proper¬ 
ties to an immoveable property at Karaohi. 
By seotion 2 of the Indian Arbitration Act (IX 
of 1899) therefore, that Aot applies to the 
arbitration prooeedings take under the refer- 
ence. 

The Ist point for oar oonsideration is 
whether the sabmission and award oan 
be pleaded in bar of the sait. Now what 
were the facts here? Before the suit there 
was a reference. By section 4 (6) of the 
Indian Arbitration Act a ‘sabmission* means 
an agreement to refer disputes, whether an 
arbitrator be named or not. A reference 
is made by a particular arbitrator being 
appointed under the agreement to refer. 
An agreement to refer and a refert^nce 
are only distinguishable as separate transac¬ 
tions, where there is an agreement to 
refer in which no arbitrators are named 
and subaequently a reference is made to 
an arbitrator in pursuance of the agree¬ 
ment. In the present case there was 
an agreement to refer and a reference 
in one and the same document, t. e., a 
sabmission to named arbitrators. The case 
falls within the scope of oases to which 
seotion 19 of the Aot applies. Seotion 5 
of the same Act says a submission is 
irrevocable except with the leave of the 
Court. This section, however, has nothing 


* ♦ ♦ ^ I - 

to do with the matters providdd for by 
section 19 of the Act. Seotion 5 ta^rely 
takes away a party’s rights to revoke a 
submission. It does not affect the right 
to apply under section 19 of the Act. Whether 
an arbitrator has been appointed or not, a 
defendant oan apply under aeotion 19 because 
it is the existence of the agreement to 
refer which gives the right to apply undtir 
that seotion. This is very clearly pointed 
out by Fletcher Moulton, L. J., in Doleman 
4* Sont V. Ossett Oorporation (i). It may 
be noted that if aeotion 5 were a godd 
answer to plaintiff’s suit, there would be nd 
point in enacting seotion 19 in eases 
where there is an agreement to refer; 
whether arbitratois are named in the agree¬ 
ment or not. SactioQ 19 clearly covers the 
case of a reference. See also the deoiaion of 
our Court in KhUlojram L)kuram y, Louti 
Drepfus ^ Oo. (2). 

Bearing this in mind,the question is whether 
the award after the suit is a bar to the 
suit. Now the authorities clearly lay down 
that the joriediotion of the Court is not 
taken away by the existence of arbitration 
proceedings pending before the suit. It is for 
the Court to decide whether the suit shall 
be stayed or not. If the defendant waives 
bis right under seotion 19, Indian Arbitration 
Aot, by pleading in the suit, or if ha 
applies for a stay order under that section 
and it is refused, the Coart is seized of 
ibe matter and au award passed subse- 
qaently thereto ie invalid. The defendant’s 
remedy when arbitration proceedings are 
pending when the sait is filed, is to 
apply under section 19 for a stay of the 
suit. If he fails to do so, the Court oan 
proceed to adjudicate upon the matters 
covered by the reference. Its jurisdiction 
to do so is not taken away because the 
arbitrators proceed to make an award 
after the suit, even though such award 
may not have been made, before any written 
statement is filed. It is euffirient to refer 
in support of this proposition to the decisions 
in Volenan^ Song y. Ossett OorporaU’on (1), 
Khillooram Lskuram v. Louis Drepfus Sf Oo, 
(0, Appavu Bowther v. RewtheriS), 

(U (1912) 3 K.B. 257(81 L.J-K. B. 1032; 107 L.T. 
661; 76 J. P. 457: lOL.G. R. 915. 

(2) 52 Ind Cas ISO; 13 S. L. R. 8, 

(3) 42 Ind. Caa. 614; 41 M. U6;33 M. L. J, 177| 

6 Ii. W, 243. 
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The last mentioned ease was deoided sinoe 
the judgment in the present snit. In the 
present case there was no applioation by the 
defendants for stay of the plaintiff’s snit and 
they farther pleaded to it in their written 
statement. The referenoe before and the 
award passed after the salt oannot, therefore, 
in my opinion be pleaded in bar of the suit. 

1 wish, however, to guard against any 
snggestion that this deoision would eover 
the oaEe of a valid award having been 
given before a suit in reapeot of the 
matter agreed to be referred to arbitration. 
In snob a ease by the referenoe and 
award the original rights and liabilities of 
the parties are extinguished. If a suit were 
brought on the original oause of aotion, the 
answer to it would be that that cause of aotion 
has been extinguished before the suit by the 
award. There would be no necessity to 
apply under section 19, nor do I think section 
19 could be employed by the defendants in 
Buoh a case. 

In this respect if the decision in Revision 
Applioation No, 2 of 1915 \,KhillooTam LoJiu- 
rotn V. Louis Vnyfus Sf Co. (2)] is intended 
to lay down that eeotion 19 can be applied 
where the award is made before and not 
after the suit, 1 must respectfully beg leave 
to differ from the deoision on that point. 

Nor is this a case where a referenoe to 
arbitration is made a condition precedent to 
the right of aotion. 

The finding on this point is, in my 
opinion, sufficient to dispose of the appeal. 
The appeal should be allowed and the suit 
ordered to proceed. 

Costs of appeal to be costs in B^i^ 

Rat&iond, a. J, C.—1 oonour. The suit out 
of which this appeal arises was filed on 
the 2nd September 1913, and the award which 
was held to have barred the suit, parpcrts 
to have been made on the 4tb September 1913. 
The referenoe is dated the 24th April 
1913, Though it is not necessary to de* 
termine when the award was actually made, 
as it is admitted that it was made after 
the suit was filed, yet 1 have a etrong 
suspicion that the award has been ante* 
dated, and that the respondents in oolla* 
sion with the arbitra'ors rushed it through 
as soon as they bad knowledge of the 
suit being filed. This aotion of the arbi* 
trators affords a flagrant instanee of an 
Attempt to oust the jurisdiction of the 


Couit. However, it being admitted that 
the award was made subsequent to the 
commencement of the aotion, the question 
that arises for determinatiom is whether the 
reference or the award oan be pleaded in the 
aotion in bar to the olaim. In Appavu Bowtker 
V. Seeni Botother (3) it was stated that the 
trend of recent legislation showed that the 
rights of a party to seek the assistance of the 
properly constituted Courts of the realm 
are unrestricted, and the right inherent 
in a suitor to sue is preserved intact. 
When, therefore, a party to a contract files a 
suit in respect of any matter that be baa 
contracted to refer to a private tribunal, 
the Court is not ousted of its jurisdiction 
to try the suit. It is open to the other 
party to apply for slay of the suit on the 
ground of the oontraoted liabilities to 
refer the matters in dispute to arbitration; 
and the Court may in a proper case hold its 
band and refuse to proceed with the trial 
of the case. Bat in the event of no 
application being made to the Court for 
a etay of the suit, the Court which has 
seizin of the disputes adjudicates upon 
them and its decision is binding upon the 
parties. 

In the case of She:bibu v. Udit Narain 
(4) the plaintiff, who had agreed to refer to 
arbitration a dispute between himself and 
the defendants, brought a salt against the 
latter in respect of the very dispute and it was 
held that a plaintiff is not debarred from 
bringing a regular suit upon his title. It 
was pleaded in this case that defendants had 
pleaded the agreement to refer to arbitration 
as a bar to the suit, but the snit had 
not been stayed. 

In the present case, therefore, as soon 
as the filing of the suit came to the 
knowledge of the defendants, they should have 
applied for a stay of the proceedings under 
eeotion IP, Indian Arbitration Act of 1899, 
but beyond pleading the referenoe and 
award as a bar to the suit they did not 
do so. Both section 18 of the 2ad Schedule 
of the Civil Prooedure Code and eeotion 19 
of the Indian Arbitration Act are intended 
to serve the purpose of preventing a plaintiff, 
who has agreed to abide by the deoisio-i of a 
private tribunal, from the violation of his 
cgreem^ct. But if the remedy given by 

(4) 24 Inil. Caa. 490; 12 A, L. .t. 767. 
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these seotioDS is not availed of bj the 
defendants, the Court will proceed with the 
trial of the suit in the same manner as 
it would in any ordinary suit. 

In Appavu Soiother v. Seent Rowther (3), 
which is a ease analogous to the present one, 
the reference was signed on the 20th August 

1912, a suit was filed ignoring the reference 
altogether on the 2Hh August 1913, and 
while the suit was pending, the arbitrators 
made their award on the Ist October 

1913. The main contention raised on 
behalf of the appellant and upheld by the 
Court was that on the filing of the suit, 
the arbitrators became functut oMcio and 
that consequently their award was 
uUra tires. In arriving at this decision the 
Madras High Court adopted the view of 
Fletcher Moulton,L.J., in Doleman ^ Sons v. 
Osiett Corporation (1), where in a unanimous 
judgment the Lord Justice pointed out 
that as soon as an action is brought in 
respect of the subject-matter of the 
reference, the arbitrators become functus 
officio. Of course in both the oases there 
is this reservation that if an award is 
given prior to the suit, then the original 
pigbts of the parties have disappeared and 

is the award that determines their 
^jghts and liabilities. 

I may further add (hat in Doleman vl' 
i^on« V. Ostett Corporation (1) the respondent 
had, as in the present case, referred to 
the esistenoe of the agreement to refer, 
and to the award passed, in bis written 

statement ; but in the absence of any 

order for stay of the suit, the mere 

reference wis declared valoelefs. I am, 
therefore, of opinion that the reference 
and award oonld not be pleaded in bar 

to the suit. After the conclusion of the 
arguments in appeal, Mr Isardae for the 
respondents has drawn our attention to 
the judgment of Fawcett, A, J. C., in the 
case of I, R, Affi^trangera v. E. D. Sassom 

Co. Apparently the decision in Doleman 

Sons V. Ossett Corporation (1) and the 
recent deoition of the Judicial Commiaeioner’s 
Court in the case of Khillooiruni Lo'.uram 
V. Louis Dreyfus ^ Go. (2), where Mr. Croooh’s 
deoieioDB in Sawyer v. Louis Dreyfus 
Sc Co. (5) and Dhanpatmal v. Kishinlal (6), 
• 

(6) 20 Ind. Caa. 604s 7 S. L. R. 1. 

(6) 86 iud* Cas. 6fl6{ 10 S. L, B. 1. 


relied upon by Fawcett, A. J. 0.^ have not 
been npbeld, were not cited in argument. 
But further it would appear that the gist 
of the judgment under reference is the 
following passage But in the present 
case the Court distinctly showed it and 
did not intend to repudiate the decision 
of the dispute entirely in its own hands, 
by refusing the application for a temporary 
injunction, and it impliedly hereby gave 
the arbitrators liberty to proceed.*’ The 
circumstances of the case in appeal are 
wholly different. I, therefore, oononr with 
my learned colleague in holding that this 
appeal should be allowed. 

Appeal allowed. 


MADRAS HIGH COURT. 

Referbed Case No. 3 op 1919. 

January 22, 1920. 

Present :—Sir John Wallis Kt., Chief 

Justice, Mr. Justice Oldfield and Mr. 

Justice Sesbagiri Aiyar. 

In re ShORETARY to the COMMIS¬ 
SIONER OF SALT AKD ABKARI and 
SEPARATE REVENUE, MADRAS— 
Rbfbrbing Officsb. 

stamp Act (II of 1899^, s. 6— Sale-deed including 
mortgage of properties a* security for performance of 
covenants—Stamp duty. 

A deed of sale, which includes a mortgage of 
properties not included in the sale as security for 
rhe duo performance by the vendor of his 
covenants, need not bo stamped both as a sale and 
as a mortgage, as the sale-deed is not an imtru* 
ment comprising or relating to distinct matters 
within the meaning of section 6 of the Stamp Aut. 

[p. 156, col. 1.] 

PalaJckunnath iUath Oovindan Namhudri v. Oltaiha- 
yil Jloidin, 42 Ind. Cas. 949; 41 M. 469; 33 M. L. J. 
693, not followed. 

Cose No. 1 of 1876, 1 M. 139; 1 Ind. Jar. 128; 1 . 
Ind. Dec, (n. s.) 87, distinguished. 

Case referred under section 57, Indian 
Stamp Aet (II of 1899), by the Secretary 
to the Commissioner of Salt, Abkari and 
Separate Revenue, Madras, as to whether 
the three sale^deeds referred to in bis 
letter are (o be treated as relating to 
two distinct matters and chargeable to 
stamp duty both as sale’deeds and as mort¬ 
gages. 
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■ Mr, F, Bamesam (Government P]eader)i 
for tbe Referring OSloer. 

JUDGMENT.—After hearing tbe learned 
Government Pleader and ooneidering the 
anthoiities oited, we are of opinion that the 
three sale-deeds in qaestion, in eaoh of wbieh 
the vendor mortgages lands not inoladed 
in the sale as seonrity for tbe dae per- 
formanoe of his oovenants, need not be 
stamped both as sales and mortgages by 
virtue of the provisions of seotion 5 of the 
Indian Stamp Aot, 1899, as tbe sale^deeds 
are not instraments oomprisiog or relating 
to distinot matters within tbe meaning of 
the seotion. The decision in Case Xo. 1 
of 1876 (1) is not in point, as the 
terms of seotion 14 of Act XVlI of 
1869, under whioh it was deoided, are 
different from those of seotion 5 of the 
present Aot, whioh was substituted for 
it in seotion 7 of Aot I of 1879, whioh 
again is praotioally identioal with seotion 4 
(/)) of the English Stamp Aot, 1891. In 
the matter of a leforence from the Board 
of Revenue under section 46 of the 
Stamp Act (2), a deoision under seotion 7 
of the Aot of 1879, it was held that an 
instrument by whioh a debtor leased certain 
lands to his oreditor and empowered tbe 
latter to apply a portion of the annual 
rent in satisfaction of the debt was both 
a lease and a esufrnotuary mortgage, but 
only reqnired to be stamped as a mortgage 
as^ it did not relate to twodiatinot matters 
within tbe meaning of the section. In 
Reference under Act No. 1 of 1879, (Indian 
Stamp Act), section 49 (3) it was htld 
that aninetrnment by which certain parties 
took lands on lease and hypothecated other 
lands as security for the rent did not relate 
to distinct matters, but only to the terms on 
whioh the leasors let the land and the lessees 
took the bolding. In Reference under Stamp 
Act, section 57 (4) a lease which contained a 
covenant for renewal was held not to relate 
to two distinot matters, as tbe option to renew 
the lease was merely auxiliary to the lease 
and formed part of the consideration for 

Similarly in Reference under 
1 M. 13i; 1 lud. Jur. 128j 1 Ind. Dec. (n. a ) 

m! ® ^ 

(Nl^sVseO^’204; 8 Ind. Dee. 

. (4) 26 M. 8. 


Stamp Act, section 57 (5) though it was held 
that the agreement between the company 
and eaoh of the ryot who were parties to it 
ooDstituted distinct matters within the mean* 
ing of tbe section, tbe agreement with eaoh 
ryot by whioh in consideration of a pay* 
ment of one rupee, be was granted a license to 
prospect, agreed to sell if required and 
covenanted to indemnify the company against 
claims by other persons, was held net to relate 
to distinot matters so as to require separate 
stamps. The same test was applied in Eng* 
land in Price v. Thomas (6), where it was 
held that an instrument of lease in whioh b^th 
tbe lessee and a third party covenanted to 
pay the rent did not require to be stamped 
both as a lease and as a deed, Littledale, 
J , observing that the lease was tbe principal 
to which the covenants was an accessory and 
Parke, J., that the covenant was part of the 
consideration for granting tbe lease. In 
Palakkunnath Illath Qovindan Namhudri v. 
Otlathayil Moidin (1), which was deoided 
without argument, the answer would no 
doubt have been to vbe same effect if these 
aniborities had been brought to the notice of 
the Court, and we think that that decision 
shonld not be followed in future oases. 

u. c. p. 

(6) 24 M. 176. 

(6) (1831) 2 B. & Ad. 218; 109 E. B. 1125-36 R. R. 

6*y0, 

(7) 42 Ind. Caa. 943; 41 M. 469; 33 M L. J. 693. 


PATNA HIGH COURT. 
Appeal prom Original Oruer No 143 

OF 1918. 

August 16, 1919. 

Present : —Mr. Justice Atkinson and 
Mr. Justice Adami. 

BRINDABAN CHANDER CHOUBEY 

Defendant Ibt PARTf—A ppellant 


Babu GOUR CHANDRA RAY 

AND OTHERS—PlaINTJFFS—OPPOSITE PaKTY^ 

Respondents. 

Oovernment of India Act \915, ?5 6 r 

61 J, 6. 167—High Court, pou:er of nuperintcnd'cnce oj 
extent of—Procedure^Duty of Court. ^ 


It 18 the privilege and prerogative of a Ui'di ^ 
once a record is before it which is erroiroous a-^I 
so erroneous as manifestly to amount to inj i’ 
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to exercise its powers of suporiuteudeuce to revise # 

lor mesDe pronts olaimed by him j and 

as I gather from the obserTatioce of 


such order, or sot it aside and direct such further 
roceedings to bo taken as justice may require, 
p. 157, col. I.] 

If the record is not before the High Court, hut 
sutficicnt materials are before it to induce it to 
send for the record to correct a gross error ap¬ 
parent on the face of the record, it should accede 
to the application in exercise of the powers con¬ 
ferred upon it, not under section 115 of the Civil 
Procedure Code, but under the wider and larger 
powers conferred upon it under section 107 of the 
Government of India Act. [p. 167, cols. 1 & 2.] 

Appeal against the order of the 
Sobordinate Judge, Purnea, dated the 15th 
May 1918. 

Meaers. Sushtla Madkab MuUick and 
Shiveshtvar Dayal, for the Appellant. 

Mr. SaiUndra Nath Palitf for the Re- 
apondent. 

JUDGMENT.—The petitioner applied to 
the Subordinate Judge of Purnea under 
Order IX, rule 13, to set aside an ex pafte 
deoree obtained against him in Suit No. 219 
of 1917. The ex parte deoree is dated the 
11th JnQel9.7, 

The suit was instituted for the reoovery 
of poBseesioD of a certain bolding of whiob 
the defendant No. 1 was in possession. The 
defendant No. 1 aequired the interest of the 
defendant No. 2, who was the original tenant 
of this bolding, by pnrohase ; but it is 
alleged by the plaintiff, that the bolding 
was a noD-transferable bolding and oon- 
sequently the defendant No. 1 acquired no title 
by reason of his purobase from the defend¬ 
ant No. 2, that in effeot the holding bad been 
abandoned by the original tenant, and 
that the defendant was no better than a 
trespasser, and that the plaintiff was 
oonsequently entitled to reoover possession 
of the property in suit. 

In addition to the olaim for reoovery 
of possession of the aforesaid holding, the 
plaintiff also olaimed to recover mesne pro¬ 
fits in respeot of the years in suit, and 
the mesne profits estimated in the prayer 
to the plaint were stated to be Rs. 5,195 
odd. The learned Subordinate Judge dis¬ 
posed of the suit in the absence of the 
defendant No. 1, who failed to appear, 
and granted the plaintiff a deoree for 
reoovery of poBseFsion of the property in 
Bait, and also awarded the plaintiff a 
deoree for mesne profits measured at the 
Bom of 1,200. The learned Subordi¬ 
nate Judge discarded the evidenoe addaoed 
by the plaintiff with reference to the ol^iq 


the learned Subordinate Judge, be was 
satisfied that the olaim for mesne profits 
put forward by the plaintiff in his plaint 
was extravagantly absurd, and of a most 
euspioious obaraoter. The learned Sub¬ 
ordinate Judge, however, having disoarded 
the evidenoe of the plaintiff as to mesne 
prefitp, on bis own responsibility and 
apparently without any principle as a 
guide and without any evidenoe, assessed 
the value of the mesne profits per aunum 
at the valuation of the holding. The 
bolding was valued at Rs. 400; oon- 
seqnently the learned Judge assessed the 
mesne profits for the three years in suit 
at Rs. ^00 per anoum, arriving at a oon- 
olusive figure of R^. 1,200 in respeot of the 
entire olaim for mesne profits. 

This is the history of the ex parte 
deoree which was sought to be set aside 
under the provisions of Order IX, rule 13, 
The onus was no doubt on the plaintiff to 
establish in the first instanoe that the plaint 
or summons was duly served on the 
defendant. In support of that onus the 
plaintiff oalled the peon who served the 
summons, and the identifier who aoooru- 
panied the peon ; and upon their evidenoe 
we are satisfied that the plaintiff has 
disobarged the onus primarily imposed upon 
him by law in proving due servtoe of the 
plaint and summons on the defendant No 1. 
Onoe euob evidenoe was sddnoed on behalf 
of the plaintiff, the onus was immediately 
shifted on to the defendant to establish 
that no notioe of (he plaint or summoDB 
was served npon him and that service of 
the plaint and summons bad been fraudu¬ 
lently suppresred. 

The main evidence adduced by the 
defendant in discharge of the onus wbiob 
was oAst upon him is the evidence of himself. 
Contrasiing the evidenoe of defendant No. 1 
with the evidence of the peon and the 
identifier whose reports appear endorsed 
upon the baok of the enmmonp, little doubt 
is left in our minds that the evidence of 
the peon as given before the Court, and 
as embodied in his report endorsed upon 
the back of the eummons, is reliable. The 
peon tells what seems to roe a very 
natural story, aud the learned Judge who 
saw this witness was satisfied that 
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was a witoess of credit and of troth, aod 
hia evideDoe brooght ooDTiation to the 
mind of the learned Jodge that in fact 
the plaint and sammona had been duly 
eerved. 

The defendant's evideDoe as to the non- 
Bervioe of notice of the plaint, and of 
suppression of snob notice, in my opinion, 
18^ wholly nnoonvinoing, and weighing 
with considerable care the evidence on 
both sides, which is more or lees oath 
against oath, we are satisfied that the 
evidence of the peon and the identifier 
deserves credit and carries conviction fo 
our minds, and satisfies as that the plaint¬ 
iff did in fact serve the summons on the 
defendants as alleged. 

The defendant No. 1 states that he only 
became aware of the fact that an ez parte 
decree bad been obtained against him on 
the 10th January 1918; although his 
noose aod gfarden and the other property 
connected therewith had been attached in 
pursuance of the ex porte decree on the 6th 
December 1917. The defendant No. 1 relates 
a rather peculiar story as to how he became 
aware of the fact of the ex parte decree ; 
and in support cf this version of hie case 
he has to rely upon the evidence of P. W. 
No. 2, a man by the name of Fakir Chand 
Lai. The evidence of this witness, in my 
opinion, on its face, is incredible of belief, 
and obviously concocted and designed 
for the purpoee of giving eome plausible 
show of pretence to reality in support of 
the defendant's application. The evidence 

of Ibis witness is quite unworthy of 
credence. 


The icarred Subordinate Judge adoptei 
this v:ew and with bis expression of opinioi 
we entirely concur. Accordingly tbi 
miscellaneous appeal against the refuea 
to set aside the ex parte decree under Orde 
JA, rule 13, must be rejected. 

1 turn for a moment to consider thi 
«* parte deoree of the lltb June 1917 
The record 18 before ns and it ia oni 
privilege acd prerogative, once a record ii 
before na whioh ia erroneoua ard a< 

in to amoont to ar 

""O'fe oar powera of anpe.in 

S and i( 

proceeding. 

to be taken as jnatice may regaire 

the record were not before na, bul 


sufficient materials were before as to induce 
118 to Bend for the record to correct a gross 
error apparent on the face of the record, 
we should accede to that application in 
the exercise of the powers oouferred upon 
ns, not under seolion 115 of the Civil Proce- 
dore Code, but under the wider and larger 
powera conferred upon us under section 107 
of the Government of India Act. 

In this case the record ia before us, 

and it is transparent upon the face of that 

record that a wrong has been done by 

the learned Subordinate Judge in assessing 

the mesne profits payable by the defendant 

No. 1 to the plaintiff upon a totally wrong 

and erroneoue principle, so erroneous and 

wrong as to amount to a want of a fair 

trial of the issue as to mesne profits as between 

the plaintiff and the defendant No. 1. We 

think that we should be erring in our 

duty if we avoided acting as we thought we 
ought to act. 

Altbougb we refaae tbe defendant No. I’a 
application as made, we tbink that in tbe 
eieroise of onr powera wo ehonld set aside 
that portion of the ex parte decree whieh 
was obtained by the plaintiff relative to 
the aesBsament of the mesne pro6tj. This 
we accordingly do and the order of the 
learned Subordinate Judge with referenoe 
to the aaeeaament of the mesne proBta 
amounting to a enm of Rs. J,909 i, set 
aside. The rest of the order of the 
learned Subordinate Judge with regard to 

the reoovery of possession of the holding 
in suit will stand. 

It follows that the case must now be 
remanded in pursuance of our order to the 
learned Subordinate Judge for an enquiry ag 
to the proper sum to be awarded for mesne 
profits payable by the defendant No. 1 to 
the and of such enquiry the dejend^ 

iVo. 1 shall have dus 

Jn the oirenmalanees of ' this ease no 
costs can be awarded to either party. 


Case remanded. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

iNSOLVENCy APPLICITION No. 20 OP 1918. 

December 14, 1918. 

Present: —Mr. Fawcett, J. 0. 

In the matter of an application hy DHOLAN 

DAS AND OTHERS TO DBCLaRB THE FiRAl OP 

WALBDAS'HOLARAM Insolvents. 

Frovincial JuBolvency Act (lit of 1907^, ss. 4 (c) 
(ill, 6 (4) (b — Contracts of sale and purchase — 
Difference, whether liquidated sum—Act of insoU 
vency—Departure of debtor from dioelliny house^ In¬ 
tention. 

For the purpose of ascertaining the aggregate 
amount of debts owing to creditors in respect of an 
application under section 6 (4) of the Provincial 
Insolvency Act, the difference between contract 
rates of sale and purchase under a contract entered 
into by the debtor constitutes a liquidated sum 
within the meaning of clansc of the sub-8cc> 
tion. [p. 159, col 1.] 

In determining whether the departure of a debtor 
fi'om bis dwelling house or place of business 
amounts to an act of insolvency within the meaning 
of 8ecti>n 4 vcf \ii) of the Provincial Insolvency 
Act, the i»<cn<ton with which the debtor actually 
departed must be considered The mere fact that 
be returned having altered his intention would not 
affect a departui'e made with the intention to defeat 
or defraud his creditoi’s [p. 160, col. 2.] 

Mr. DipchandChandumalyior the Applioaote. 

Mr, E, Oattelhno, for the Opponents. 

JUDGMENT.—This is an applioation by 
ten Grms oarrying on bastness in Karachi 
to declare the 6rm of Walbdas Hollaram, 
also carrying on basiness in Karachi, to be 
insolvent. 

It is alleged that the applicants are 
creditors of this 6rm to the extent of 
over one lakb, that there are other 
creditors to the extent of aboat two lakhs 
and that the Grm has committed an act 
of insolvency within three months of the 
filing of this application. 

On behalf of Walbdas Hollaram it is 
denied that the creditors are entitled to 
present an insolvency petition. The first 
objection urged is that there is no proof 
of there being a debt amounting to Rs, 500 
or upwards of a kind specified in section 6, 
Bub'Seotion (4), clause (6), of the Insol* 
vency Act, namely, a debt which is a 
liquidated sum payable either immediately 
or at some certain future time. This 
objection can be first considered. 

The alleged insolvents are commission 
agents, who have dealt both on their own 
behalf and on behalf of oonatitoeote in for¬ 


ward contracts in sugar, oottcD, wheat, 
gram, etc. The alleged debts are due mainly, 
in respect of Sind cotton oontraota* 
and the greater part of the alleged, 
liabilities is in respect of transactions for 
cotton deliverable in January 1918, about, 
which disputes have arisen that are still, 
pending decision in the Courts. Apart 
from these latter transactions it is no 
doubt the case that there ie no proof of; 
ascertained debts amounting to Rs. 500 
doe from the opponents. Those proved, 
would amount to only about Rs. 301, namely,, 
Rs. 140 due to the firm of Dbolandas-. 
Kishendas in respect of cotton deliverable 
in July 1917, Rs. tO due to the firm of, 
Jetbanand-Dayaldas in respect of cotton 
deliverable in May 1917 and Rs 111 due- 
to the firm of Jbamandas Aildas in respect, 
of cotton deliverable in July 1917. Bat 
it is urged for the applicants that (here 
are diFerenoes payable in respect of. 
cross contracts for sale and purchase of 
cotton deliverable in January 1918, which 
total considerably over Rs. 5,000 and 
which are liquidated sums of the kind 
required under seolion 6. Mr. Castellino 
for the opponents disputes there being 
any real cross-contracts and ooutends 
that these alleged differences cannot 
be treated as debts of the kind referred to. 

It is no doubt the oaee that the amounts^ 
of cotton sold and purchased by the 
respective parties are not exactly equal. < 
Thus in the case of the witness Daryanomal 
100 bales were purchased from bis firm 
by the opponents against 500 sold to bis 
firm by the opponents. Similarly in the 
case of witness Kishendas 75 bales were- 
bought and sold between the parties and 
opponents sold his firm a further 250 
bales, and in the case of witness Dayaldas 
175 bales were bought and sold and a 
further 50 bales were bought from the 
opponents. But it is stated by witness, 
Kishendas that it is the practice among 
both European and Indian firms dealing in 
cotton at Karachi in such oases to set 
off the first transactions out of an excess 
of sales against the equivalent transactions 
in pnrobsseB or titcc vena. Thus if 100 . 
bales are bought against 50 sold, the first 
50 are set off against the 100 sold. I 
think there is strong preeumptioo that this 
practice exiate. For if A baa to deliver 
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to B a thing whioh under another ooniraot 
B has to deliver to A. it is obvious that 
among rational men the arrangement 
would be to set off the two transaotions and 
not to go through the unneoeseary expense 
and trouble of delivery from one to the other. 
In suoh a ease there is obviously an 
implied term that aotual delivery is 
dispeneed with by the parties and even 
If eaoh oontraet is treated as a separate 
one in which damages could be claimed 
by either party against the other for 
breach of contract to deliver, the result 
would mathematically be the same as if 
the difference of the contract rates were 
paid, because the same market rate on 
which the damages are calculated will 
apply in eaoh case. Accordingly I think 
there can be no question that in such 
cases the difference between the contract 
rates does give an ascertained sum due 
by one paity to the other, which is a 
liquidated sum within the meaning of 
clause C6;, enb-seolion 4, section 6. There 
can also be no doubt wbafever that in a 
suit by one party against the other it 
would be held that an equitable if not 
a legal set-off existed because the cross- 
demands if they do not arise out of one 

and the same transaction, at any rate are so 

connected in their nature and circnmstances 
as to make it inequitable that the plaintiff 
should recover and the defendant be driven 
to a croas-snit. Of. Stephen Clark v. 
Buthnavaloo Okeiti ( 1 ), Rishorchand v. 
Madhowjt (2) Dobson 4 - Barlow v. Benyal 

tlTTu I* iheretore, 

hold that these differences do oonetitnte 
a liquidated sum and that they amount 

R« fir/qn®' to Exhibit 6 

ns. bl»7.d 0, according to Exhibit 7 Rs. 500 

and according to Exhibit 8 Re, ],113.8-0 are 
reliable/”^ evidence is, in my opinion. 

I now come to the question whether the 
opponents are proved to have committed an 
Mtof ineolvenoy within three months before 

Petition- 

pmion the evidence does establish that the 

in rfi*L . Hollaram did lose heavily 

P at of the speculation in cotton for 

(21 iu* 29®- 

lad. Jur. 320; 2 lad. Dec, (n. b.) 


(8> 21 B. 126; 11 lad. Dec. (n. b .) 86. 


January 1918. Thus Hollaram admits that 
he sold about 8,000 bales of cotton of this 
delivery at an average contract rate of 
Rs, 33, whereas the rate settled by arbi¬ 
trators in June 1918 is Ra. 45-11.0 and 
the rate whioh has been claimed and 
decreed in this Court in some suits is as 
high as Rs. 59. It is also apparent from 
the notices Exhibits 10 acd 16, whioh were 
issued on bsbalf of the opponents to the 
dealers claiming against them in respect of 
these transactions, that they were not desirous 
of paying unless a considerable lower rate 
was settled and that they have resorted to 
the dishonest oonrse cf pleading that thb 
contracts were wagering ones. Further it is 
admitted that shortly after the arbitrators 
had fixed the rate, the opponent Hollaram 
reduced bis staff from about 6 to 1 and 
embarrassing demands were made against 
him by his creditors. One of these by name 
Parumal bad filed a suit against him and 
obtained an order of conditional attachment 
of certain debts doe to the opponents. 
Subsequently he obtained a decree against 
opponents for about Rs. 4,895. There wis 
aUo a debt due to Messrs. Gill and Co., ib 
Mspeot of which an award was pasted 'for 

Rs. 77,SCO and anotheroneofRs. 15,000 due 
to the firm of TejbbaDdas-Hotoband. Holla¬ 
ram sold his house at Karachi for a sum of 
one lakh on the 14th of September 1918 and 
settled these two debts out of the proceeds 
He also admits having paid these two debt^ 
out of the proceeds. He also admits having 
sold three properties in Snkknr some five 
months back and to have paid certain creditors 
out of the proceeds. Hollaram admits he left 
Karachi on the ISth September 1918 and 
on the 28fch of the same month he was at 
Calcutta, as is shown by the telegram Exhibit 
22. The decree-holder already mentioned 
then obtained an attachment of Hollaram’s 
moveable property at Karachi and informa¬ 
tion of this was wired to Hollaram by hia 
friend and neighbour Donlatram on the 29th 

returned to 

Kaiaohi and arrived here on the evening 
of the 6th October. A sale of his moveable 
property was actually commenced on the 5th 
October, but his Pleader obtained an adjourn¬ 
ment to the fcth on whioh date a settle¬ 
ment was arrived at between Hollaram and 

the decree holder and the attachment was 
withdrawn. The debtor admits that bq 
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took with kirn ^ben be left Karaobi tbe 
BQm cf Rs. 6,500 oat cf tbe 8ale*prooeeds of 
bis bouse, that be aUo obtained tbe snm of 
Rs. 1,200 from debtors in tbe Panjab wbioh 
be took with bim to Oalontta and that be 
bad left no motey with bis agent Eieben- 
das at Saraahi. This is corroborated by 
tbe fact that when bis moveable property 
was attached, no money was foond in tbe 
safe oreleewbere in bis bonse. It is also 
proved that tbe debtor secreted bis horse 
aid carriage so that tboagb they bad been 
attached, in execution they could not be 
taken by tbe interim Receiver. In these 
ciroumstances tbe Court bas to consider 
whether tbe case falls under clause (b), (d) or 
(e) of section 4 of tbe Insolvency Act. 

As regards the transfers of immoveable pro* 
perty, Idonotthink that it can be held proved 
that they were made with intent to defeat or 
delay bis creditors for at any rate in regard 
to the Karaobi property, the main bulk of 
tbe proceeds went to paying off creditors and 
1 see no reason to disbelieve Hollaram*s 
assertion that be also paid creditors out of 
tbe sale proceeds of the Shikarpur property. 
It is also to be taken into account that tbe 
debtor has other property at Karachi and 
Snkkur, wbioh so far as tbe evidence goes 
is available for realization. It was contended 
by Mr. Dipoband for tbe applicants that 
the taking away of cash by the debtor 
amounts to a transfer of that property under 
clause (b), but I think the word “transfer” 
in that section is obviously used in the 
ordinary sense of a oonveyanoe or other 
passing of possession or title to a third 
party. Nor does tbe case fall under clause 
(c), for though some of bis property was 
put op for sale in execution of the decree 
against him none was actually sold. Tbe 
section must be strictly construed and the 
mere fact tbat tbe garnishees paid into 
Court the debts attached cannot be held 
to be a sale of tbe property of the debtor.^ 
Tbe only real question, therefore, is, 
whether it ie proved that Holleram with 
iutention to defeat or delay hiyred.tore 
either departed from hie dwelling house 
and usual place of hnsiuees or secluded 
himself so as to deprive his creditors of 
the means of oomrounioating with him. No 
doubt this intention most be properly 
proved, but at tbe same time it can be 
inferred from the surrounding circumstances 


and each case rests on its own facts. In 
this particular case 1 feel no doubt my* 
self tbat Hollaram’s departure was with 
the intention mentioned. The allegation 
tbat be went to tbe Punjab to collect debts 
may be true, bat at the same time the 
admitted fact that be went to Calcutta 
where be says be wauted to see if be 
could start a new business, obviously 
points to an intention to leave Karaobi and 
but for tbe fact of bis moveable property 
having been attached, tbe probability 
is tbat be would have remained 
there. Tbe question is with what in* 
teutioD tbe actual departure was made 
and tbe mere fact tbat be returued having 
altered bis intention, does not, of course, 
affect a departure made with tbe intention to 
defeat or defraud his creditors. 1 believe 
tbe evidence tbat bas been adduced, that 
no proper address was left behind by tbe 
debtor and tbat tbe creditors when they 
enquired could get no information of bis 
actual whereabouts. The fact that the 
insolvent’s firm is heavily embarrassed and 
the transfers already referred to support 
the allegation that his intention was 
fraudulent. I do not, of course, mean to 
prejudge in any way the question of the 
debtor’s alleged non liability for his ad¬ 
mitted contracts in cotton of January 1918, 
but it is sufficient to eay that the plea 
raised for bis protection is one that is 
generally nnsoooessful and in itself indicates 

a dishonest intention. 

I accordingly hold that the debtor Hollaram 
bad committed an sot of insolvency within 
three months not only of the actual pre¬ 
sentation of the petition but also of the 
application to amend that petition (so as 
to state this particular act of insolvency) 
which was made on the Stb Deosmber 
1918. 1 am, therefore, satisfied tbat tbe 
petitioners are entitled to present this in¬ 
solvency petition end hereby adjudicate the 
firm of WalbdaS'Hollaram to be insolvents. 
The Official Receiver to take charge of tbe 
insolvents’ property. 

Opponents aijudicaied insohents. 
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ALLAHABAD HIGH COURT. 

First Omi. Appe4L No. 301 of 1917. 

March 22, 1920. 

Pweni:—Sir Gnmwood Meare, Kr, 

Chief Jnetioe, ani Mr Justice Ra6qae. 

Mavlvi NAZIR HASAN — Plaiutiff— 

Appellant 

varsui 

BAKHT AWAR—DeF3NDANT— 

Respondent. 

ilalicioub prosecution—D^irmge-s, suit to recover— 
Reasonible and probable cause, absence of -Burden of 
proof. 

In order tu succeed in a suit to recover damages 
for malicioas prosecution, the plaintiff must prove, 
among other things, a • that he was acquitted in the 
criminal proceedings, hi that the defendant was 
actuated by malice in instituting the proceedings, 
(cf that damage was caused to him as a result of the 
prosecution and d that there was absence of reason^ 
able and probable cause on the part of the deft'nd* 
ant. [p. I6i, col. 2.] 

First appeal against the deorae of the 
Saberdioate Judge, Saharanpur, dated the 
30tb April 1917. 

Mr. P. L. Banerii. for the Appelliot. 

Mr. Nihal Ohand, for the Respondent, 

JUDGMENT.—This is an appeal by 
Maulyi Nazir Hasan against a decision of 
the Subordinate Judge of Saharanpur who 
dismissed his claim, he having sued one Bakb- 
tawar for daoi-iges for malicious proseaution. 
Contrary to what wa think is the general 
belief, these actions for malicious prossoutim 
are extremely diffiiulc to subitautiate. Toe 
policy of the law is that a mao shall be oermit* 
ted to bring a criminal coioplaint against an* 
other man without incurring any eerious risk 
if be acts in good faith and without malice 
or, to pot it more aciurately, if be acta with 
reasonable and probable cause and without 
malice. If every one who had been acquitted 
by a Magistrate was by the mere fact of 
that acquittal given a good cause of action 
against a complainant, complainants would 
be very shy of going into Court; and 
charges which ought properly to be preferred 
against people, would be abandoned for fear 

the consequences. Nov in this case 
Bakhtawar Bled a complaint under sections 
298 and 448 of the Indian Penal Code on 
the 12th of March 1915. Shortly, he alleged 
that^ Nazir Hasan bad done acts offsnsivs 
to his religious feelings in that he had caused 
bones to bs thrown into his compound and 
had demolished a well. Nazir Hasan was the 

a 


Zamindar of the village. That village was 
not ancestral property but be appears to have 
bought it as the result of a successful 
practice in law and he appears to have 
dealt with the villagers in a harsh and 
overbearing manner. Consequently there 
was ill feeling on both sides, and when the 
ease came before the Magistrate be found it 
extremely difficult to coma to a conolusion 
as to whether the charges made by Bakbtawar 
were proved or not. In the result he 
acquitted Nazir Hasan. Thereupon Nazir 
Hasan became the plaintiff in the present 
suit, and it was iaoumbsnt upon him, as he 
was seeking damages for what be alleged 
was a malicious prosecution, to prove amongst 
other things the fast that be had been 
acquitted, which was of course formally to 
prove malice which in the circumstances 
was not difficult, t) prove special damage 
and general damage and also to prove that 
there was an abaenoe of reasonable and pro¬ 
bable cause for bis prosecution. Now in all these 
oases the difficulty that lies in the way of the 
complainant is to prove that negative. We 
have given the case very careful attention, 
and we have considered the evidence given 
by the pUintiff and bis witnesses, and wa 
have also read the decision of the Magistrate 
and the judgment in the Court below, and 
we are of opinion that the plaintiff has not 
been able to show that the defendant in 
commencing this prosecution and carrying it 
through was acting without reasonable aud 
probable cause. Thera may have been eX' 
aggeratioQ in Bakhtawar’s case when before 
the Magistrate, bot we cannot say that he 
did not honestly believe that subitantially 
all that he and bis witnesses said was the 
truth. Tne Magistrate who was making 
the enquiry could not even say tha^, and be 
seems to have regarded the matter as one 
in which conviction or acquittal was on the 
border line. Now (bat is not at all the sort 
of case which the plaintiff should seUct 
who wishes to recover damages for malicious 
prosecution. Oar attention has bseu called 
by Mr. Saiva Prasad to the case of Puttu 
Lil V. Ram Sarup (1). That case, in our 
opinion, very accurately sets out what is the 
state of the law which as regards these 
actions of malicious prosecution is as well 
settled as any thing can be. The reason 

(t) 49 lud Cue 193; 16 A. L. .1. 409. 
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why in that ease ibn plaintiff ««a8 not 
burdened with tbe d ffianlty of proving the 
absence of reasonable and probable oanse was 
that the lower Appellate Court oame to the 
oonolneioD that tbe proseention etory in tbe 
ariminal ease was false to tbe knowledge 
of the man who was preferring it^ and ob* 
vioDsly if it was false to tbe knowledge of 
tbe man who was preferring it, be ooald 
not have bad any reasonable or probable 
oanse for proseontion. Now that is the posi* 
tion. Tbe resnlt ie that witboat expressing 
the least view as to tbe merits or demerits 
of either side in tbe original proseoation, 
we dismiss tbe appeal on the ground that 
tbe appellant (who was tbe plaintiff in tbe 
Conrt below) has been enable to show tbe 
necessary absence of reasonable and probable 
cause. Tbe appeal, therefore, is dismissed 
with costs. There being to certiSoatr, we make 
no order as to the scale of fees. 

Appial dismissed. 


LAHORE HIGH COURT. 

Skcond Civil Appeal No. 1&4i4 op 1919. 

April 14, 1920. 

?i€sent\ —Mr, Jnstioe Wilberforoe. 

SOHAN SINGH— Plaintiff— 

Appellant 

versus 

MUHAMMAD DIN— Defendant— 

D 6NT 

Limitation Act (H of Sck. I, Adi. 116, 120 

—for return of goo6» delivered ivith intereet in 
lind —Ltmiiafjon applicable. 

Plaintiff sued for 24^1 manix of wheat, alleging that 
the clefondant had signed a balance in his favour of 
8', manis with interest payable in kind at the rate 
of RO per cent per annum: 

Meld, that tlie suit was governed cither by Article 
lln of Schedule 1 to the imitation Act, in which 
case limitation began to run when paymoKt vas 
demanded nnd refused, or by Article it), and that 
in either case the suit was in time. [p. 16 , col. 2j 
p. 6 , col. 1 ] 

Mengha Bam v. Haesu, 49 Ind. Caa. 231; 41 P, B. 
19 N, not tollowed. 

S'-ooua appeal from tbe decree of tbe 
District Judge, Lyallpur, dated tbe 15 b 
April l9iP, affirming ihat of the Munsif, let 
Cla^B, Wasirabad, District Gujranwala, dated 


the I5tb August 1918, dismissing plaintiffjs 
suit. 

Mr. Kanwar Naram, for the Appellant. 

Dewan Mehr Ohondy for tbe Respondent. 

JUDGMENT.—The plaintiff stated that 
the defendant bad signed in 1912 a balance 
in his favonr of manis of wheat with 
interest payable in kind at tbe rate of cO per 
cent, per annnm. 

He sued for 24f mortis of wheat in 1918 
and valued his suit at Rs. 1,000. Tbe suit 
is within time if tbe limitation ie one of 
six years. Tbe lower Appellate Conrt on tbe 
antbority of Mengha Ram v. Sassu (1) held 
the suit to be barred under Article 115. 
Against ibis decision a eeoond appeal baa 
been preferred. 

Counsel for tbe appellant argues that 
Mengha Bam v. Bassu (1), which contains 
little dieoussion of tbe subject, is a judgment 
of no value as against him. He contends that 
neither Article 65 nor 115, as held in that 
judgment, can apply to tbe present case. In 
the present case there was no deOnite promise 
of re-peyment at any speoiBed time. Tbe 
implied contract between tbe parties was 
that the defendant should pay in kind 
when he liked, subject to tbe right of the 
creditor to demand payment when he wanted 
it. Counsel, therefore, contends that this 
implied contract can only be said to 
be broken when the creditor demanded 
payment and the debtor refused. Counsel 
urges that his suit is within time if Article 
115 applies to the demand for payment which 
was made within three years of the suit. 
He urges otherwise that the only applicable 
Article can be 120 or 52. He cites a judgment 
of Rattigan, 0. J., published in Lahore Law 
Journal on page 191 of part III of 1920, in 
which the facts appear to have been similar 
and it was held that Article 52 applied. 
In that case, however, it must be noticed 
that ike plaintiff was suing for a sum of 
moi ey as reprepentiog the price of certain 
articles sold, while in tbe present ease tbe 
plaintiff sues for tbe return of the goods deliv 
ed with interest in kind Counsel for the re- 
Bprrdent relies only on Msngha Bam v Bissu 
(1), wbiob may be right on its particular facts 
tut does not appear a good authority in 
tbe present case. 1 bold that either Article 
llo is applicable and that if so, the case is 

(1) 49 lud, Cub. 231(41 P. R. IWfl. 
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within time, as the implied eontraot was 
broken only shortly before the suit, or else 
that Article 120 applies, in whioh ease the £ ait 
is within time. 

1 accept this appeal and remand the ease 
to the first Court for a deoision on the merits. 
Costs to follow the xesalt. Stamp on appeal 
to be refanded. 


Appeal accepted. 


PRIVY COUNCIL. 

Appzils form IHB Mairas Hioh Coort. 

December 8, 1919. 

Vieocunt Finlay, Lord Somner and 
Lord Parmoor. 

S. D. KRISHNA AYYANGAR 

Appellart 

venue 

S. V. NALLAPERUMAL PILLAI axd 

OTBBRS—ReSPOXCiESTS. 

Companies Act (VI oj 1882;, 8. 68-Chayge in 
faivur of ojjicer of company—Xon^regiatiation, effect of 
—Charge, whether enforceable—‘^As such," effect of— 
Appeal-Enlargement of time—Bigh Court, poxver of 
■-Construction of Statutes-Speech in Legislative 
Council, whether can be referred to. 


An otticer of a Limited Company cannot avail 
himself of a mortgage or charge in his favour, 
which has not been registered in accordance with 
section 65 of the Companies Act, 1882. [p. J69, col. !.] 
The words as such” in the Explanation to section 
68 of the Companies Act of 18b2 are superfluous. 
Lp. 169,col. 1.] ^ 

The lower Court decided that want of regis- 
tration did^ not prevent the enforcement of a 
charge against a Company by ono of its officers, 
wi debenturo-holders. although bound by the 
judgment, did not appeal. More than a year after 

elapsed, when it was 
sought to enforce the charge, the debenture-holders, 

were allowed by that 
Court to raise tho point of non-rogistration: 

enuSA implication 

enUrgod the time for appeal [p 167, o4 2] 

When the constmetion of an Act is in quostioii, 

V introduction of tho 

fliBoussiou can be loo<ed at as 

worS. [p. ooLkT'"*' meaning of tho 

appeals from fonr deareea of 

andTyabji, J.), dated the 30ch April iwl6 
an 286. reversing 

dated th g.i j n Tinnevelly, 

dated the 22od Deeember 19i3, 


FACTS of the ease snffioiently appear 
from tbeir Lordships’ ^jndgment, when the 
resolation oreating the obarge is cet oat in 
fall. The first four of the present respond* 
enta were obHain debenture-holders of the 
Company, and the fifth respondent was the 
Offioial Liquidator, who was winding up the 
Company as snoh. The 5tb respondent bad 
been a party to the proceedings before the 
Distriot Judge in 1912: the other four res¬ 
pondents were not parties. These four res- 
pondentp, however, intervened in 1913, when 
the plaintiff-appellant songht to enforoe the 
order of 1912, The Distriot Judge decided 
against them. 

On appeal the High Court (\Yallis, C. J,, 
and Tyabji, J.) reversed this deoision. The 
material part of the Chief Jnstioe’s jndgment 
(in which Tyabji, J., ooncnrred) was as fol¬ 
lows;— 

*‘Tbe third point is that the charges hav¬ 
ing been created tu favour of offioera of the 
Company—one of them is Seoretary and the 
other had been appointed, by resoluaion, 
manager of the Company’s offioe and' not 
having been registered as required by section 
68 of the Indian Companies Act of 18-2, 
were not available to the olaimants within 
the meaning of the Explanation to that 
section. This objeotion was taken by the 
Liquidator in the earlier oase and was over- 
ruled by the District Judge, now Mr Justice 
Oldfield. It was again expressly taken in the 
lower Court in this oase, but was apparently 
not argued in view of Mr. Oldfield’s deoision 
at an earlier stage. It is not expressly men¬ 
tioned in the grounds of appeal to us, but as 
the facts are snob as to bring the oase prima 
facie within the terms of the statutory provi¬ 
sion, we think that we ongbt to enforoe the 
provisions of the section if they are applicable. 
The Companies Aot of 1862, whilst pro¬ 
viding penalties for failure to register mort¬ 
gages and oharges did not provide that no- 
registered mortgages and obarges should be 
void, but then there were decisions that it 
would be inequitable to allow officers of the 
Company toeuforoesuohobarges when oreated 
in favour of themselves. The late Sir Csorge 
Jessel criticised these decisions in several 
oast-s, pointiog out that they imposed au 
additional penahy not warranted by the 
Statute and his view was finally upheld in 
18:7 by the Honse of Lords in Wright v. 
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Horton (1). At tbe time when the IcdidD 
OompeDies iot cf 1 82 wae being drafted and 
passed into law, the other view^fill prevailed 
ard tbe Legielatore endFavoared to give 
effect to it as nearly as poeeible in tbe 
words nsed in tbe decided oases. In Patent 
Bread Hachxnenj Oompany, In re, Valpy 
Chaplin, Ex parte (2) Lord Jastioe 
Jamep, after observing that tbe mortgage 
was not void for wait of registration went 
oc: Bnt as it is the doty of the officers 

of the Company to ree that every charge 
specifically affecting property of tbe Company 
is registered, I am of opinion that no direc¬ 
tor, manager or other officer of the Cora* 
pany can avail himself of a charge which 
is net registered,’ and be applied the doctrine 
to a person who bad acted as solicitor to tbe 
Compary. The same langoage was nsed by 
(beConrtof Appeal in South Durham hon 
Conpany, In Sroith'sease (3), where Sir 
George Jessel interpreted tbe deoisiona as 
meaning that a director, manager cr officer 
cannot avail himself of the security. These 
were all oases in which the officer had taken 
a charge in respect of advances made by him 
to the Company and cot fer arrears of salary 
due to him. 

Tbe Explanation to section 68, which 
appears to be intended to reprodnee the 
ruling of Lord Justioe James in Potent Bread 
Alachtr.efy Oompat y. In re. Valpy 4’ Chaplin, 
Ex parte (21 as far as possible in his own 
language, is as follows:— 

'Omission to register under this section a 
mortgage or charge does not render it invalid, 
bnt the<ffic6reof the Company cannot avail 
themselves as such of a mortgage or charge 
specifically affecting tbe property of the Com¬ 
pany and not so registered.’ Tbe words as 
such’ preeentsome difficulty. If they n^ean as 
'officers of the Company,’ it is difficult to see 
what is meant by tbe (ffioers of the company 
avaiiir g themKelves of a mortgage or charge 
as officers c-f the Company, unless it be that 
they oanbot take such mortgages or charges 
when they are officers of the Company, 
vvbich is what was laid down in tbe oaees 
referred to. It if) 1 think, clear that tbe 

(1) n6&7^ J2 A. C. 371; 56 L. J. Ch. 673; 56 L. T. 
785^- f6 W. R. 17:52 J P .179. 

<2) (ia-.2j 7 Ch. App. i89. 20 L. T. 226; 20 \Y. K. 
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18) (1679) J1 f U D. 579; 48 L. J. Ch. 480; 40 L. 
T. 072} a? W.E.846. 


Legislature was anxious to reproduce not only 
the substance but as far as possible the very 
language of tbe decisions, and that this must 
be accepted as the meaning of tbe Explana* 

tioD.” 

Hence this appeal. 

Hr. Eenuorihy Brown, for the Appellant, 
Eubmitfed that the appellant was entitled to 
enforce his charge. The High Court bad 
miEODDstrued eeotinn 68 of the Indian Com* 
panies Act, 1862; instead of considering tbe 
terms of the Indian Statute, they had con* 
Eidered (he effect of section 43 of the Engl eh 
Act The Companies Act, 1862) as inter¬ 
preted by dec-isioDB. The words as enoh 
in tbe Explanation to section 68 indicate 
that tbedieability impoeed by tbe Aotapplies 
only so long as tbe holder is an officer of 
the Company. In this case, under section 
137 of the Act, tbe appointment of tbe liqui¬ 
dator discharged all the officers of the Com¬ 
pany. Tbe effech of the section is not that 
the officer cannot take the mortgage, bnt that 
while be ie an officer be cannot enforce it, The 
Chief Justice has erred in bolding that the 
Explanation was intended to enact the prin¬ 
ciple laid down by Jamea, L. J., in Patent 
Bread Machinery Company, In re, Valpy 4‘ 
Chaplin, Ex parte (2). 

The view expressed by James, L. J.» 
was strenuously contradicted by tbe 
Master of the Rolls in. In Olobe New 
Patent Iron i^" Steel Company, In re (4) 
and again by the earns learned Judge and 
Bramwell, J., in South Durham Iron Company, 
In re. Smith's case (3), both oases before the 
enaotmeot of tbd lodianOompaniaa Aot| 
and wa.s finally decided to be erroneous by the 
House of Lords in Wriyht v. Horton (l). 

Farther, the words of the Explanation to 
Bfotion 68 do not accurately follow the langu¬ 
age used by James, L. J. The aseumption 
that it was intended to express his view is 
erroneous. Secondly, and apart from the 
merit?, the present question is res juii^ta. 
The detentnre holders left the liqui¬ 
dator to represent them in the proceedings 
before the District Judge who had this very 
point before him. They are stopped by Ex- 
planalim VI to section 11 of the Code of 
Civil Procedure from raising the point 
again. The object of tbe winding up prooe- 

(4) (1879) 48 L. J. Ch, 295; 40 L. T. 5S0i 27 
424. 
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dure is that all matters should he disposed of 
qaiokly, and coder seotion 144 of the Aat the 
offioial liquidator represents the oreditors. 

Madras Irrigation and Canal Company, In re, 
Wood V. Madras Irrigation and Canal Com 
pany (5). 

The Dfstriot Judge was right not ooly 
under seotion 11 but beoause the applioation 
giving rise (o this appeal was merely an 
applioation for exeoution of a previous order. 
Ram Kirpal v. Rup Kuari (6). 

On the present applioation the question of 
priority was open to the debenture-holders: the 
question of the validity of the obarge was not. 

Thirdly, the appeal to the High Court 
was inor m petent. Notice of appeal was not 
given within three weeks of the order as 
required by seotion 169 of the Aot in winding 
up prooeedings. There is no order of the High 
Coart extending the time. 

Messrs. Olauson K. 0., and Dube, for the Re* 
spondents.—The High Court are right. The 
Explanation to seotion 68 prevents appellant 
from availing himself of the unregistered 
oharge. The oonstruotion he urges involves 
substituting for "as saoh” the wnrda ‘ while 
being an offijor of the oompany.” We sub* 
mit that the true oonstruotion is to refer 
the words as snob” to the words mortgage or 
obarge: the person who has the oharge oau* 
not avail himself of it “as eush”, bat he 
still has his rights as an unseoured 
oreditor. The language of the Expla¬ 
nation Bubstautially reproluoes that of 
James, li. J , in Pater,t Breid Machinery 
Company, In re, Valpy ^ OhapHn, Ex parte 
(2) and it was intended to enaot the 
prinoiple laid down in that oase, viz., that 
an oflooer of the Company whose duty it 
was to register the oharge oannot avail 
himself of it if unregistered. Tdis will be 
olear on raferenoe to the prooeedings in the 
Legislative Counoil bn its enaoment. 

IMr. Kenworthy Brown: No reference to 
Buoh prooeedings is admissible. 

°° Statute Law, ^nd Elition, pages 

33, Adminutrator»General of Benaal v. 
Premlal MuUick (7)]. 

Those proceedings may be inadmissible to 
^certain the intention of an enaotment, bit 

t'O show the sansn in which 
/r\ 1 i^t V ^ -^2: 49 I T. ‘22%. 

P'C ^ C.); 4 Saraawati’s 

603^11iJA 7(^8 (P.O.;; 6 3ar. P. C. J, 

BU 3 , 11 lua. Dec. Cm. •-) 623, 
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particular words, like the words “as suoh” here, 
are u^ed. 

(The Board ruled that the proceedings oould 
not bs referred to at all.) 

The deoision in 1912 did not oonstitute a 
rej juiicita against respondenio, for they 
were not parties to the proceedings. They 
were entitled to intervene and appeal. The 
High Court had power to extend the time 
for appealing, and must be taken to have 
done so. The present appellants did not raiso 
this objsotioQ in theii* memorandum of aoosal 
to the High Court: aod under Orier XLI, 
rale 2, oould not be heard on it without leave. 
Mr. Kenworthy Brou>n reulied. 

JUDGMENT. 

ViscousT PjNLiY.—The question in the 
peridot oase is whether a oharge glvau 
to the Seorabary of a Limited Company 
upoa uipaid oalls oao be euforced 
by him although nob registered as 
required by seotion 68 of the Aot of 
1882 (the Indian Comeauies Aot). The 
diffiialty in the oase is oeoisioued b/the 
Explanation appended to the section, which 
otherwise is on the sams lines as the 
oorrespending sectien in the English Act, 
It was held by the High Court of Madras 
that tba terms of the EioUnation rendered 
the oharge not euforoeable. Aoart frsm 
the effect whioh the ExcUnatisu in tba 
Indian Aot may have in the oase of a 
msrtgige or oharge to an offiter of the 
Cempany, it is olear that a mere failure to 
register doss not under either the Eoglish 
or the Indian Act render a morugage or 
charge on the property of the Company 
nnenforoeable. 

Sickton 66 of ths Indian Aob requires 
regLtration of all mortgages and charges 
spesidcally affecting property of the Com¬ 
pany, and imposes a penalty upon any 
offisial of the Company who knowingly and 
wilfully authorises or permits the omission 
of sioh entry on the register. The per¬ 
formance of the du^y to enter the mort¬ 
gage or oharge on the register may bs 
oompelled by order of the High Court. There 
is appended to this seotion in the Indian 
Aok an ExpUnation in the following term’: — 
Ex danat on -0 QMsion to register n ider 
this section a m»r.gage or oharge doas 
not render the oarae invalid. Bl^ the 
offi3ers of the Company oannot avaii 
themselves as suth of a mortis;;;} or charge 
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BpPoiBoally afFeotioff property of the Com* 
papy apd not so registered.’* 

The appellapfc oonteods that the indgment 
of the High Court is erroneoup, apd that 
the qnestiop of eonstraotion has been 
eopolasively settled in his favour by an 
order of the OUtriet Judge in 1912 wbioh 
stands unreversed. 

The appellant was the Seoreiary of th^ 
Swadeshi Steam Navigation Companyi 
Limited, On the 27tb June 1910 a 
resolation ereating the obarge in question 
was passed by the managing direotors in 
the following terms 

** Resolution III .—Resolved that, in eoo- 
sideration of the faot that the Honorary 
Seoretary Krishna Ayyangar has worked 
for the Company without any salary, 
foregoing his own souree of inoome, and 
of the fast that he has borrowed and 
advanoed moneys to meet the urgent needs 
of the Company, the unpaid oalls due to 
the Company from the share>holder8 are 
mortgaged for the amount advanoed by the 
aforesaid person to the Company and for 
interest tbereon, and for the money advane* 
ed to the Company by the late manager 
Kandaeami Pillai and for the deposit 
money doe from the Company to the late 
eash keeper Gopalakrisbna Pillai ; that the 
Seoretary be authorised to aoJleot the 
unpaid oalls tbroogh Court if neoeesary 
under the power already given to biip, and 
that out of (be amonots oolleoted the deposit 
money due to Gopalakriebna Pillai be paid 
firet, and that Ibe Secretary Krishna 
Ayyangar and the said Kandaeami Pillai 
Averfial shall appropriate the balance amount 
in tbe proportion of the amounts due to 
eaohof them.” 

This obarge was never registered. 

An order was made on the 4th July 
1911 that tbe Company should be wound 
up by tbe Court, and in tbe oouree of tbe 
winding up a petition was presented by the 
appellant to tbe Dietriot Judge, Mr. OldGeld, 
asKiDg for an order reecgnising the validity 
of tbe obargf*. Tbe liquidator relied on 
seetioD 68, and oontended that tba obarge 
not having been regietersd was not enforocable 
by the appellant, as be was an o£5oer of the 
Company when it was taken. The Dietriot 
Judge rejeoted this contention on the 
grouted Itat the BitplaDation refers to the 


oontingenoy of the officers of the Company 
desiring to avail themselves as sneb of a 
obarge, and that it was not as seoretary 
but as an individual that the appellant sought 
to avail himself of this obarge, and made an 
order on the 27th April 1912 allowing 
the olaim for the reasons set ont in his 
judgment on pages 8^10 of tbe Reoord. 
Tbe liquidator further attaoked the charge 
before the Dietriot Judge as a fraudulent 
prefereooe, but the Distriot Judge by tbe 
same order decided in favour of the 
appellant on this point also. No appeal 
was ever presented againsb this order.' On 
the 25th September 1913 tbe appellant 
applied to the District Court for an 
order direoting the official liquidator to 
pay to tbe petitioner tbe amount oolleoted 
or to be oolleoted for unpaid oalls. This 
was opposed by debenture-holders aod by 
the liquidator on the grounds (o) that the 
obarge was void as a fraudulent prefer¬ 
ence; (6) that it bad not been registered; 
and (o) (bat it was not entitled to priority 
over debentares previously issued. Tbe 
District Judge, Mr. Waller, refused to 
entertain gronnds (a) and ^5) as they 
had been decided by tbe order of tbe 
27th April 1912 but beard argument on 
gronnd (c), and on tbe 22Dd Deoember 
1913 decided that the appellant was 
entitled to priority over the debenture* 
holders. On appeal against this decision 
to the High Coart at Madras the jodg* 
meat now nnder appeal was delivered on 
tbe 30th April 1915. The judgment deals 
with two points. The first was as to the 
olaim of tbe debentnre'bolders to priority 
over tbe obarge. On this tbe High Court 
deoided in favour of tbe present appellant 
and against tbe debenture holders. The 
seoond point was that of non-registration, 
which the Court allowed the debenture* 
holders to raise on this appeal. The 
Chief Justice, in delivering judgment, 
referred to the oonfliet on tbe interpre* 
tation of seotion 43 of the English Act 
wbioh bad arisen between Sir George 
Jeseel and James, L. J., as to mortgages 
and ebarges to officers of (he Company, 
and said that the Explanation appeared to 
be intended to reprodnoe the ruling of James, 
L. J., in latent Bread iiaehinerv Oompany, 
In re, Valpy ^ OAopItn, Ex parte (2), He then 
proceeded as follows:— 
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**The words 'as snob’ presont soma 
diffioalty. If they moan as offisors of 
the Company/ it is difBoult to see what 
is moant by offiiors of the Company 
availing themselves of a mortgage or 
obarge as offioers of the Company, nnless 
it be that they oannot take snob mortgages 
or sharges when they are offisera of the 
Company, whioh is what was laid down 
■ in the eases referred to. It is, I think, 
olear that the Legislatare was anxions to 
reprodnoe not only the sabstanoe, hat as far 
as possible the very langaage of the deoisions 
and that this mast be asoepted as the mean* 
ing of the Explanation.” 

It is andonbtedly trae that the very 
point wbieb has now been argaed before 
their Lordships was argaed before the 
Distriet Judge in 1912 and then deeided 
in the appellant’s favour, and there has 
been no appeal against that deoision. Oagbt 
this, as the appellant contends, to make 
an end of the matter? The point is of 
oonsiderable importanoe as a matter of 
praotiee. The order of the 27th April 
1912, whioh was made after argnment on 
behalf of the appellant and the offisial 
liquidator, deoided that the want of 
registration did not prevent the enforjement 
of the mortgage. Their Lordships think 
that the offioial liquidator mast be regarded 
as having represented on that application 
the debenture holders and creditors as well 
as the Company, and that so long as the 
deoision stands it is oooclosive in the 
winding ap on all parties so represented 
The offioial liquidator did not appeal. If 
any debentare bolder or other person 
interested desired to attack the deoision, 
it was open to bim to ask that he should 
be made a party and should have leave to 
appeal. No such application was made. 
But when the appellant applied on the 
28tb September 1913 for enforcement of 
the order made on the 27th April 1912, 
the debenture'holders, on their appeal from 
the order of the 22nd December 1913, 
were allowed by the High Court to 
raise the point of non-registration whioh 
had heen decided against them in 1912. 
\See the judgment now under appeal, 
Record, pages & 97.) The rroper 
course to have taken in order to raise 
this ^ point would have been to get leave, 
ootwithstanding the lapse of time, to appeal 


from the judgment of the 27th April 
1912. Bat the matter ia merely one of 
practice. The High Court could have 
regularised the proceedings by extending 
the time, and giving leave to appeal from 
the 1912 deoision, and they considered the 
point without going through this process. 
Their Lordships are not prepared to 
reverse the deoision of the High Court 
merely because the proper course in point of 
practice was not taken, and they propose to 
deal with this appeal on the footing that 
the respondents were entitled to raise in the 
High Court their objections under section 
68 . Whether leave should have been given 
to appeal would have been a matter of 
discretion, but the High Court appear to 
have bad no doubt that they should allow 
the point to be raised. Their Lordships 
have, therefore, dealt with the case on 
this basis, and now proceed to consider 
the appeal on its merits. 

The question of the effect of non¬ 
registration in oases where the charge was 
taken by an officer of the Company must be 
decided upon the terms of the Explanation to 
seetion 68, but in order to make the judgment 
of the Chief Justice intelligible it is 
necessary to refer shortly to the English 
decisions which be quotes in his judg. 
mfnt. 

The English section—section 43 of the Com¬ 
panies Aot of 1862—corresponds to seotiou 68 
of the Indian Aot minus the explanation. 
In 1872 in Patent Bread Machinery Company 
In re, Valpy 4* Chaplin, Ex parte (2) (supraK 
Jame*. L. J.. held that, as the unregistered 
charge bad been taken by a person acting as 
solicitor to the Company, he could not 
avail himself of it, and in 1876 in ^^ative 
Iron Ore Company, In re (8) a mortgage 
in favonr of directors of the Company 
was held not enforceable as the registration 
was defective, there being no description of 
the property. These decisions proceeded on 
the supposed principle that, as it is the dnty of 
offioers of tbs Company to see to registration 
of mortgages, if they fail to do so in the 
case of mortgages to themselves they 
oannr>t he permitted to enforce them. Bat 
in 1878 in the Globe Keu? latent Iron 

(8) (1876) 2Ch. D. 345; 45 L. J. Ch. 517; 34 T. 
777i 24 W. R. 603. 
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Sfffel Compony, Tn re (4) Sir Gforg© Jpseel 
expressed bis dieseot in the strongest terms 
from these two deeisions, and in 1879 in the 
South Durham Iron Oompany^ In re. Smithes 
case (3) Sir George Jeseel and Bramwell, L. 
J, (iisientiente BaggalUy, L, J.)» adhered to 
the view that these two oases bad been impro* 
perly decided. Tbe whole Court, however, 
bold that they were binding authorities, but 
distinguishable on tbe facts of tbe case then 
before the Court. 

This was the state of the authorities 
when the Indian Companies Aot beoame 
law. The High Court in the present 
ease took tbe view that the Explanation 
was intended to reproduce tbe ruling of 
James, L.J., and must be oonatrued aooord* 
ingly. Tbe aonstruotion of tbe Exolanation 
must depend upon its terms, and no theory 
of its purpose oan be entertained unless 
it is to be inferred from tbe langoage 
used. Tbe controversy was terminated, so 
far as the Boglish Courts are ooro>rned 
by the deoieion of tbe House of tbe L')rde 
in 1887 in Wright v. Horton (1), whioh 
is an express and final deoieion that Sir 
George .teasers view was right. Of course 
this decision oan have no effect upon tbe 
present case. If the effect of the Explana¬ 
tion in the Indian Aot of 18fc2 was to 
adopt as law in India the view of Jame?, 
L.J., there is an end of the matter in 
the absence of further legislation. If tbe 
Explanation has this effect it must be 
carried out, and the fact that the enact¬ 
ment was passed in consequence of what the 
subsequent decision of the House of Lords 
showed to be a misconception of tbe 
English Law would be quite irrelevant. 
Tbe question is, What does tbe Explana¬ 
tion mean? No statement made on the 
introduction of the measure or its discus- 
sion can be looked at as affording any 
guidance as to the meaning of the words. 

Tbe question really narrows itself to 
this- What effect should be given to the 
words "as such” in the Explanation? 

The appellant oonterded that^ the words 
'as etiob” relate to the words * tbe oflBoers 
of tbe Company ” and that the effect is 
to enact that the officers cannot avail 
therasilves as euob officers of unregistered 
mortgages or charges taken by them in 
their capacity of officers of the Company. 


This is tbe most natural meaniog of tbe 
words; it was adopted by Mr. Oldfield, 
District Judge, in hie deoieioD of the 27tfi 
April 1912 and in his judgment (Becord, 
page 9) be suggested oircamatanoea in 
whioh he thought tbe words so read 
would take effect. The oontiogeney referred 
to by Mr. Oldfield was tbe retention by 
the company of redeemed debentures or 
charges in tbe name of an officer. Snoh 
a oontingeDoy, however, is remote even if 
possible and it appears to their Lorhshipa 
that it would be a mistake to read the 
words as directed to it. 

Tbe respondents contended that the words 
“as such” refer entirely to tbe following 
words ‘ of a mortgage or charge,” and 
that their effect is that the rffiiereofthe 
Company cannot av^il themselves of a 
mortgage or charge as snob unless it has 
been registered. It was Bngge:>ted that the 
words were introduced in order that it 
might ha open to the officer of the 
Company to avail bimsslf of tbe instrument 
as evidence of a debt or for some other 
pnrpose of that kind. 

Their Lordships are unable to accept 
this oonstructioD. It seems to them to be 
at variance with the language of tbe 
Explanation Tbe structure of the sentence 
is such that (be words mast be read aa 
referring to what precedes and not to 
what follows them. To hold otherwise 
would bs to put an unjustifiable strain 
upon tbe olsuse, which must' be read 
according to tbe ordinary of^ages of the 
English languaffe. Indeed, tbe intervention 
of the word **of” between the words 'as 
such" and tbe words **a mortgage or 
charge” appears fatal to this theory. 

Yet another oonsfruotion has been pat 
forward, u»r., that as such” means while 
euob” and prevents the enforcement of tbe 
security by an officer of the Company 
while he remains such officer. If this 
view be ocrreot, the appeal would sueosed, 
as, owing to the winding np of the 
Company, tbe appellant had ceased to bs 
an officer of tbe Company before the 
c'a'm was put forward. Their Lordships 
do not see their way to oonstroing the 
words in this sense as relating merely to 
time. 

There is a fourth possible sonstrustion 
of these much debated wor^s and i^ i| 
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that wbieh after xnaob ooDsideration tbeir 
liordsbipa adopt. It is this. The words 
“as snob** should not be read as denotibg 
the oapaoity in whiob the officers take 
the mortgages or oharges. They era 
introdnoed simply as giving the reason 
for the inability to take advantage of the 
seouribies. The reason underlying the 
judgments, whioh the Explanation appears 
to have been intended to crystallise into 
the form of an enactment, was that 
officers entrusted with a duty as to registra¬ 
tion eonld not take advantage of a 
seouritv to them as to whiob this duty 
had been neglected by them. The words 
"as snob” relate simply to the prohibition 
under whiob they are as cffioers. The 
officers are forbidden as snob because they 
are offiiers and were, therefore, bound to 
see to registration, to avail themselves of 
unregistered securities. The words in this 
sense are unneoeseary hub not insensible. 
The drafting is bad, hut having regard 
to the extreme improbability that it was 
intended to meet snob a contingency as 
that put by Mr Oldbeld in bis decision 
of the 27th April 1912, and to the fact 
that the oonstrnction now suggested would, 
as the Chief Justice in the Court below 
points out, embody tbe effect of the 
judgments of the Court of Appeal, which 
were in 1882 when this clause was 
enacted recognised as of binding authority, 
tbeir Lordships think that this last 
eonstrnotioD should be adopted. Tbe 
language of the Explanation is to some 
extent taken from these judgments, as tbe 
Chief Justice remarks, and this strengthens 
the probability that it was ictsnded by 
tbe language used to reproduce their effect. 

Their Lordships, therefore, are of opinion 
that tbe judgment of the High Court of 
Madras is right and will aooordingly 
humbly advise His Msjssty that these 
appeals should be dismissed with costs. 

Aptieali di ^missed, 

Sol'oitor for the Appelhnt.—Mr, John 
Joseelyn, 

Solicitor for the Hespcndent.—Mr fl. S 
L. Tolak, 
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BALAK BAM and OTHsas—DEpENpENTi— 

Appellants 

tenui 

KAURA AND OTHERS—PLllNTlgPJ — 

Respondrntb. 

Adverse possession behoeen co-ekarers—Sole possession 
and non-payment of rent, lohether enough, effect of— 
Burden of proof. 

In order to establish adverse possession as 
between co-sbarors, there must be evidence of an 
open assertion of a hostile act on the part of the 
co-sharers setting up adverse possession with notice 
to the others, and mere non.parbicipation in the 
profits by one party and exclusive occupation by 
the other party is insufficient, [p. 170, col. 2.] 

Plaintiffs sued for a declaration that certain 
land belonged to them and that tbe entry in the 
revenue records showing defendants as owners of 
I '^rd of this land was wrong. It appeared that the 
plaintiffs had been long in possession of the land 
in suit and had paid no rent: 

Held, that the fact that tbe plaintiffs had held 
sole possession and bad paid no rent was not 
sufficient to prove that defendants were not co. 
sharers, nor was it sufficient to establish the plaint¬ 
iffs’ adverse possession, [p 170, cols, i & 2.] 

Second appeal from the decree of the 
District Judge, Mianwali, dated the Jlst 
October 191^^, reversiog that of the Mausif, 
2Dd Clas9, Bhakkar, District Mianwali, dated 
tbe 13th May 1919, dismissing tbe claim 
with costs. 

Lala Amar Nath Chona, for the AppellanU. 

Lala Fakir Ghani for Mr. Mtikand Lai 
Furi, for tbe Respondents, 

JUDGMENT.—The plaintiffs are recorded 
as owners of 2/3rdB of tbe land in e,uit 
and defendants as owners of )/3rd. Tbe 
defendants having applied to the Revenue 
Authorities for partition, the plaintiffs seek 
a declaration that they are sole ovners of 
tbe land. 

The 6r6t Court dismissed tbe enit, bold¬ 
ing that plaintiffs bad failed to prove any 
error in tbe Revenue Records. The learned 
District Judge on appeal decreed the claim, 
holding that the fact that plaintiffs had 
exercised sole possession over tbe land in 
suit for a period exceeding 12 years was, 
in the peculiar circumstances, sufficient to 
prove tbeir claim, 

The defendants appeal to this Coopt, 
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In the first Regular Settlemeot plaintiffs 
are shown as bolding 60 shares, the other 30 
being held by 

, ... 10 Shares 

Niezi. eto. ... 12 

Haena ... 4 

Isa 4 

The entries in the last Settlement shew 
ownership thae:— 

... 60 Shares 
Ahmad, son of Isa, (defend- 
ant No. 6 ) ... 4 

Balak Ram, eto., (defend¬ 
ants Nos. 1—5) ... 26 

So the entries are the same as in the 
first Regnlar Settlement, ezoept that the 
shares of Kbots, Niazi and Haena have 
now some to defendants Nos. 1—5. How 
this oharge oame about is not known. 

Six witnesses for plaintiffs say plaintiffs 
and their anoestors have always been in 
possession and have paid no rent This may 
be troe but is not enffioient reason for holding 
that defendants are not oo sbarers. in the 
ease of joint land it sometimes happens 
that some of the eo-sharers leave the manage¬ 
ment and ineome of the land to their eo- 
eharers. The plaintiffs allege that they are 
sole owners, and that the mistake has 
arisen beoanee plaintiffs are only 2 / 3 rda 
owners of some land on an adjoining well. 
This is plaosible, bntiomething more definite 
most be shewn before we ean 
regard the entries made at Settlements as 
inoorreot. It is easy enoogh for plaintiffs J 
to be owners of 2/.3rd8 of this and also of 0 
other land. In the absenoe of any proof p 
of a mistake in the reoords I hold the 
entries in the reoords to be oorreot. 

As to adverse possession or abandon- 
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to their oo-sfaarers is not saffioient to establish 
adverse possession. There are several rnlings 
to this effeot, and this rule bolds good not 
only in the case of relations bat in the 
ease of oo-aharers generally. So the learned 
Distriot Judge baa wrongly distingaished 
these rulings on the ground that plaintiffs are 
Muhammadan cultivators and the defendants 
Hindu shopkeepers. For the plaintiffs- 
respondents reliance is placed on Ahmad^ui^ 
d\n Tamiiui‘din v. AmtV-ud-dfn (1), bat 
this judgment merely states that there 
have been oases where there has been long 
possession and the Court has come to the 
oonolusioD that the evidence in the otronm- 
stanoes warrants the finding that there has 
been an caster of a 00 sharer witbontany 
express evidence of such onster. I note 
too that in this case the Court held that 
there had not been any ouster. So this 
rnling does not help the plaintiffs. Over 
and over again it has bean laid down that 
in order to establish adverse possessioD as 
between oo^sbarers there must be evidence 
of an open assertion of a hostile act on 
the part of the oo'sharera setting up adverse 
possession with notice to the others and 
that mere non-participation in the profits 
by one party and exclnsive occupation by 
the other party is insuffisien?; see cases 
cited in Rnatonojee's Limitation, 2 Dd Bdition, 
page 511. As to abandonment there is no 
proof whatever, 

I accept tbe appeal and setting aside the 
DUtriot JudareU order, I restore the decree 
of tbe first Court dismissing tbe suit. The 
plaintiffs will pay costs iu all Courts. 

Appeal accepted. 

(1) 4i Ind. Cas 216. 


ment, 1 note that in tbe first Court plaintiffs 
seem to have relied simply on title. And 
in the next place I can find no proof of 
adverse possession, unless perhaps it be in 
a private partition made in 1913. That 
partition is recorded in the Revenue Records 
as a partition of 2 'Srds only, but i do not 
noderstand bow 2/3rd8 oonld be partitioned 
unless tbe 2/3rd8 were first separated from 
tbe l/3rd. 80 1 will as£ume that the plaint* 
iffs partitioned the whole land in 1913, 
bat this was only 6 years prior to snit. 
Before 1913 I can find no evidence of any 
overt act of adverse possession. That tbe 
plaintiffs held sole possession and paid no rent 
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Justice Sir N. R. Cbatterjea, Kt., 
and Mr, Justice Panton. 

GIRINDRA OH%NDRA SEN—PLAmnrr'— 

Appellant 
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MAHESH RAM DEB and on his death 

UlS HEIRS ‘MuLbOaL EBPfigSBMTATIVBS 

DASARATH CHiNDRADEB (DHAR) 
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A testator by bis Will prave fall tnaliki rights in 
bis estate to his sons and grandsons, bat plaoed 
certain restrictions on their powers of alienation, 
and the qaestion was what was the interest the 
SODS got under the Will: 

Held, that upon a oonatruotion of the Will as a 
whole the intention of the testator was to grant an 
absolute interest to the sons and grandsons, [p. 172, 
col. 1.] 

Appeal BgaiDst the decree of tbe Additiooal 
Dietriet Jadge, Sylbet, dated the 29th of 
May 1916, affirming tbe decree of tbe 
Offieiating Snbordinate Jadge, 2Qd Court of 
that Dietriet, dated tbe lltb of May 1915. 

FACTS material to the report will appear 
from tbe judgment. 

Dr, Saraf Ohan/Jra Basok (with him 
Babue Bemendra Kumar Das and Benoyen^ 
dra Nath Palit)y for tbe Appellant.— 
Tbe plaintiff is tbe appellant before 
your Lordships. Tbe ease of tbe plaintiff 
is that under tbe Will of bis grandfather 
tbe sons of tbe testator bad only a life 
interest in the property in dispute while 
the absolute interest was eonfcrred upon 
tbe grandson. The expression used with 
reference to tbe ecds is * * 

* * {Futrcgan Satiyadhukari ffaibin) 

while tbe expression used vtiib reference to 
the gjandsons is * * * 

{Toutragan Nirburha Sathya rathe''. The 
intention of tbe testator must be gathered 
from tbe whole Will and not from a portion 
of it. Altbcngh the Brst portion of a 
Will may appear to bare conferred an 
absolute irtere<«t, stbscquent portions of 
the Will may qualify that interest. See 
Somasundara AfndoUor v. Qonga Bisten (1). 
The use cf the wcid " ” is not 

suflBoient to slow that an absolute interest 
was meant. Reads tbe Will in Bengali. 

See Amarendra Nath E(se v. Ehuradhar.u 
Dan {2), 

Baba Brojolal Chuckerbutty (with him Baba 
Paresh Lai Shame and Baba Panchanan Qhose 
for Baba Biraj yiohan Mo'umdar for 
Depaty Registrar), for the Respondents, 

Tbe nalnre of the estate conferred upon 
the sons is the same as that conferred 
upon tbe grandsons. Altbough the words 

* * {Maliki Satiya) are 
^ 8 €d in the case of theflons and the words 

* * {Nirburha Sattya) in the 
ease of the grandsons, the same restriction 

( 1 ) 28 M. 886 . 

(2) 6 lad. Cas. 73{ 14 0. W. N. 468. 


is imposed on tbe power of alieoation of 
either. The sons and tbe grandsons are, 
therefore, plaeed in tbe same oategory. If 
only a life interest was intended to be 
given to tbe sons, appropriate words to 
convey that interest might have been used 
by the testator. If the gift is a limitable 
one, tbe restrietion on alienation is void. 
See Sulochana Debi v. Jagatianni Debt (3), 
Kanhia v Mobtn Lai (4). Refers also to Lala 
Ramjewan Lai v. Dal Kcer (5) and Rameshtoar 
Prasad Singh v. Lachmi Prosad Singh ( 6 ). 
I do not dispute tbe correctness of tbe 
decisions cited by my learned friend. 

Tbe general intention of tbe testator is 
that an absolote interest is given both 
to'tbe sons and tbe grandsons, bat reatietion 
is imposed on the power of alienation by 
the legatees and the restriction is that 
there shonld not be annecessary alienation. 
Reads tbe Will. The testator died in 1892. 
There were alienations by the sons of tbe 
testator between 1892 and 1904. It was 
only in 1904 that the daughter-in-law of 
tbe testator (mother of tbe plaintiifl took 
Probate of tbe Will and now the alienation 
by the father of the plaintiff is challenged. 

Dr. Sarat Chandra Basaky in reply.— 
My learned friend’s argument is based 
on tbe assumption that there is tbe eame 
restiiction imposed on tbe power of alienation 
by both tbe sons and the grandsons. 1 
submit that altboogb there are restrio* 
tions imposed on the power of alienation 
by either, tbe nature of tbe restrictions 
is not tbe same in both the oases. 

JUDGMENT.—The qaestion involved in 
this appeal is—what was tbe interest which 
tbe sons of Golak, the testator, got under bis 
Will. 

Tbe Courts below have oome to tbe eonelu* 
sion that an absolute interest was given to 
them under the Will, 

It appears that altbough there is some 
difference in tbe expressions used nith 
reference to tbe right granted to the sons 
and to the grandson after the death of the 
sons, respectively, both the sons and the 
pandaon were given full maliki right. Ifc 
is true that restrictions were imposed on the 

'3) 63 Ind Cas. 602: 30 0. L. J. 61. 

(4) 10 A, 496; A. W. N. (188b) 181; 6 Iml. Dfo 
(x. s J 333. 

24 C 406; 12 Ind. Dec. (x. s.) 938. 

(6)31 c. nii7 C. W. N.tSS. 
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power of alienatioD, but these reefriotiora 
appear cot only in the ease of the sons, 
but also in the oase of the grandson. We 
do not think, npon a oonstruotion of the Will 
as a whole, that the testator intended to give 
a life estate to the sons and oonfer an 
absolute estate on the grandson, as 
eontended for on behalf of the appellant. It 
seems to us that the intention of the testator 
was to grant an absolute estate to the eons 
and the grandson, though an attempt appears 
to have been made to restriot the power of 
alienation in the oase of both. 

On the whole, we are not satisfied that the 
Courts below have oome to a wrong oonolasion 
as regards the ccnetrnotion of the Will. 
The result is that the appeal is dismissed 
with costs. 

Appeal dumissed. 


ALLAHABAD HIGH COURT. 

Fibst Civil Appeal No. d57 op 1917. 

April 15, 1920. 

Present :—Sir Grimwood Mears, Kt., Chief 
Justice, and Joetiee Sir P.C. Banerji, Kt. 
Sved SHAH MAHDI HASAN— 
Plaintiff—Appellant 
versus 

Syed ISMAIL HASAN and oTcEES— 

D>FBfDANTh—R bhPONDBNTS. 

Civil Procedure Code (Act V oM908*, 0 XXXIV, 
r B- Mortgage suit- Final dccree^Sale not held— 
Mortgagor, right of, to redeem, whether extinguished. 

The mere passing of a final decree in a mortgage 
auit does not extinguish the mortgagor’s right to 
redeem, until a sale has actually taken place m 
pursuanro of the decree, [p. *75^, col. 2-] 

First appeal from the decree of the Sub- 
ordinate Jndge, Aligarh, dated the 26th of 
Jure 1917. 

Dr. 5. N. Sen and Mr. Igbal Ahmad, for 
the Appellant. 

Mr. I'u^htar Ahmad, for the Respond- 

ents. . . . 

JUDGMENT.—Incur opinion the decision 

of the Court below refusing to decree the 

plaintiff’s claim for redemption is erroneous. 

A mortgage was made on the 17th of 
February 1895 in the form of a earpeshgt 


lease in favour of Muhammad Siddiq. The 
mortgagee paid a portion of the garpeshyi 
money and took possession of three of the! 
mortgaged villages, namely, Imamuagtr^ 
Rahmatpur and Bhasaura Kburd. The 
mortgage was in respsot of the whole of 
Imamnagar and shares in the other two 
villages. The present suit is one for re¬ 
demption of the three villages and it is 
alleged that the mortgage money has been 
discharged by the usufruct. 

The Court below has dismissed the suit 
on the ground that the plaintiff’s right of 
redemption in regard to all the three villages 
has become extioct. As regards Imam* 
nagar the Court finds that a)^/56bs share 
has already been sold and the plaintiff does 
not own that share. As regards the remain* 
ing H/5ths the learned Subordinate Judge 
was of opinion that the plaintiff’s right of 
redemption had become extinct because a 
final decree for sale bad been obtained by 
another mortgagee and that the said decree 
was in the oourie of execution in the 
Collector’s Court. As for tha two remain* 
iog villages, that Court was of opinion 
that the plaintiff bad tran.^ferred his fights 
as regards one and in regard to the other 
such rights as he owned bad also been 
transferred. 

As regards Imamoagar we think the 
view taken by the learned Subordinate 
Judge is erroneous. The fact that a final 
decree for sale has been obtained by 
another mortgagee in respect of a S/htbs 
share does not extinguish the rights of the 
mortgagor completely with regard to the 
aforesaid J'/Sthe share. In Order XXXIV, 
rule 5, it is not provided, as was provided in 
eeolion 89 of Act IV of 1882, that after 
the passing of a final decree or order 
abaclute” an it was called under section 
89 of the Act of 3 8^2. the right of the 
mortgager to redeem becomes extinct. Even 
under saotion 89 of the Trauefer of Property 
Act of 1882 the right became extinct only 
in regard to the mortgage the holder of which 
had obtained a decree for sale. If that 
decree is paid off, it cannot be said that tha 
mortgagor’s right has become extinct. Under 
the preeent Code of Civil Procedure which 
repeals Eeotion 89, the mere passing of a 
final decree does not extinguish the mort¬ 
gagor’s right until a sale has actually taken 
place in pur:uai;oe of the deQree> In tb^ 
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pr6B6Dt oa86 it is adinitted tbat no sals baa 
taken place, and we are informed tbat the 
amount of the mortgage upon which the 
decree was obtained has been paid off by 
the plaintiff. In any case the plaintifl’s 
right as regards the remaining 3/6tbs in 
Imamnagar not having ceased to exist, he 
has the right of redemption as regards at least 
that stare. If the plaintiff is entitled, as 
we bold be ie, to redeem a part of the 
mortgaged property, he is entitled to redeem 
the whole upon payment of the whole of the 
mortgage money or if he can prove (hat 
the whole of the mortgage money has been 
realised by the mortgagee from the usufruct 
of the mortgage money. 

As regards the remaining two villages we 
express no opinion on the question whether 
the plaintiff’s right has or has not become 
extinct, inasmuch as by reason of our 
decision tbat be still owns a d/5tb8 share 
in the village of Imamnagar, he is oompe* 
tent to sue for redemption of the mort* 
gage. 

We accordingly allow the appeal, set aside 
the decree of the Court below and remand 
the case to tbat Court with directions to 
re-admit it under its original number in the 
register and to dispose of it according to 
law. Costa here and hitherto will he 
costs in the cause, and the costs in this 
Court will include fees on the higher 
scale. 

Appeal allowed. 


LAHORE HIGH COURT. 

Leitehs Patent Appeal No. 12 ok 1919. 

April 29, 1920. 

Fretenf: —Mr. Justice Stadi Lai and 
Mr. Justice Broadway. 

Fardarni DATAR KAUR— Joloment- 
Debtor—Appellant 
tersus 

HAM RATTAN and oiuebs—Decsee* 
Holi ebs—Respondents, 

Civil Procedun- Code (Act V of 1908>, is. '2, 47— 
Execution of deciee — Order made in execution proceed^ 
ingti, whether decree—Order nrgativina dccrec-holdrr’s 
right to proceed against e rtain properly, nature of— 
Appeal, whether lies. 

It IB not every order made iu execution proceed* 
iflgs wliich is|a deciee. [p. 17?, col. 2.'' 


Au order granting or refusing a process for the 
examination of witnesses or au order merely 
determining a point of law arising incidentally or 
otherwise in the course of execution proceedings 
and not refusing or granting relief is not a decree 
and is, therefore, not appealable, [p 173, col. 'i ] 

An order finally negativing the right of the 
decree-holder to proceed against the land of the 
judgment-debtor comes within the purviowof section 
47 of the Civil Procedure Code and is appealable, 
[p. 173, col. 2.] 

Letters Patent Appeal against the order 
of Mr. Justice Bevan-Petmar, passed on 
the l 2 tb June lbl9 in Miscellaneoas 
Second Appeal No. 3169 of 1918 and 
printed as 52 Ind. Cas. 356. 

Mr. Nand Lai, for the Appellant. 

Lala Tiroth Ram, for the Respondents. 

JUDGMENT.—The Full Bench has al- 
ready decided the question that the agri¬ 
cultural land belonging (o a member of an 
agricultural tribe can be alienated tem¬ 
porarily in execution of a decree passed 
against him, and the only other pointe, wbiah 
Mr. Nand Lai for the appellant urges, 
are: — 

(1) Tbat the order passed by the Court 
of execution against the respondents did not 
amount to a decree, and consequently no 
appeal lay from tbat order to this Court: 
and 

(2) that the decree holders did not, in 
their application for execution, expressly ask 
for a temporary alienation of the judgment- 
debtor’s land, and are, therefore, not entitled 
to ask this Court to orders temporary aliena¬ 
tion in their favour. 

In support of bis argument as regards 
the first point, Mr, Nand Lai has cited 
certain judgments, none of which is parallel 
to the present case. We fully recognise 
the principle that it is not every order made 
in execution which is a decree, and that 
an order granting or refusing a process for 
the examination of witnessee, or an order 
merely determining a point of law arising 
incidentally or otherwise in the course of a 
proceeding and not refusing or granting 
relief, is not appealable. But in the pre¬ 
sent case the Court of execution finally 
negatived the right of the decree-holders to 
proceed against the land of the judgment- 
debtor, We consider that that order finally 
determined the question relating to the 
execution of the decree against the land. 
It comes within the purview of eeotion 47 
of the Civil Procedure Code and cannot bo 
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treated as an iDterloeatory order. We are 
ooDseqaentJy of opiDitiion that tbe single 
Judge rightly overruled the objeotiou that no 
appeal lay to him. 

As regards tbe second question, the ap> 
plication for ezeoution fulfils all the re* 
qairements of Order XXI, rule 11, and 
expressly mentions tbe mode in whiob the 
assistanoe of the Court is required, namely, 
by tbe attaobment and sale of the judgment* 
debtor’s land. It is to be observed that 
Order XXI, rule 11 (2) (j), makes no 

mention of a temporary alienation of land, 
tbe reason probably being that tbe Court 
of exesution, when refusing to order tbe 
sale of tbe property, is expeoted to direct 
instead a temporary alienation thereof 
without any epeoifio prayer to that effect. 
Be that as it may, it is quite clear that 
this objection was not raised in the Court 
of first instance, and there can be no doubt 
that if an objestion had been taken the 
Court would have, under Order XXf, rule 
17, asked the deoree*holderB to amend their 
applioatior, and that they woold have 
complied with tbe order of the Court. 
Further, we find that an application was, 
as a matter of fact, made in which relief 
by way of a temporary alienation was ex* 
pressly sought. 

Id these oirenmetauees we consider that 
there is no substance in either of the eonten* 
tioDS raised on behalf of the appellant. We 
accordingly dismiss the appeal with costs. 

Appeal dtsmissed. 


ALLAHABAD HIGH COURT. 

Fibbt OiviL Appeal No. 401 of 1917. 

April 8, 1920. 

Pretent.^Mr, Justice Tudballand 
Mr. Justice Rafiqne. 

MATHURA PRASAD— Piainuff— 

Appellam 

versus 

HARDEO BAKSH SINGH a»d others 

—DFFEND*^T8»-BB^P0NlJENT'>. 

iiuhammadan Law — Pre-emption —Shafi*sharik— 
Imperject partition—Complete separation of rights— 
Go-sharer —Pattidar, right oj, to pre-empt. 

Whore a plaintiff clainiB a right to pre-empt 
under the RluharomadanLaw as a co-sharer, he must, 
in order to succeed, prove that he is one of the class 


of co-sharers within the meaning of that law, 
[p. 176, col- 1.] 

In the case of an imperfect partition of a village, 
where there is a complete separation of all rights, the 
owner of a patti in that village cannot he regarded 
as a oo-sharer and consequently he has no right to 
pre-empt. [p. 176, col. I &2.] 

First appeal from a decree of tbe Subor¬ 
dinate Judge, Shahjabanpur, dated tbe 9tb 
May 1917. 

Messrs. Lakshni Narain Tewari and Hari» 
bans Sahaif for tbe Appellant. 

Dr. S, bi. Sen and Dr. 8 , M. Sulaimant for 
tbe Respondents. 

JUDGMENT.—This is a plaintiff’s appeal 
arising out of a suit for pre-emption. Tbe 
plsiotiff is a co sharer in Patti Raghnbir 
Singh in the village of Aintbpur. The defeud* 
ants Noe. 5 to 7 were the owners of Patti 
Nityanand, and defendant No. 8 was tbe 
owner of Patti Shib Lai. Defendants Nos. 5 
to S sold tbe whole of tbese two Pattis 
Nityanand and Sahib Lai and a house to the 
defendants Nos. 1 to 4, who were complete 
strangers, for tbe sum of R). 6,600. The 
plaintiff olaimed a right of pre-emption on 
tbe basis of custom recorded iu tbe 
icajib ul are. Admittedly, none of the inci¬ 
dents of the custom are sat out iu tbe 
wa)ib uhare. Tbe plaintiff in bis plaint dis¬ 
tinctly stated that the rules of Muhammadan 
Law applied and that in accordance with 
those rules he made the two demands as laid 
down by tbe Mubammadau Law, the defeud* 
ants vendees refused to return tbe laud to 
him; benoe tbe suit. There was a dispute 
as to tbe amonut of consideration, but that 
has been settled by the decision of tbe Court 
below and is not challenged before ns. We 
may mention that tbe learned Pleader is 
unable to point out to na anything which 
was jointly held by the parties. Tbe six 
separate Pattis constitute the twenty bisvas 
and tbe owners of tbe plaintiff’s Patti have 
no right whatsoever in any of tbe other 
Pattis in the mahal. 'there is complete 
separation of all rights, bat tbe partition being 
what is known in tbe Revenue Law as im¬ 
perfect, there remains a joint liability to 
Government for revenue The Court below 
accepted the evidence proving that tbe 
plaintiff had made the necessary demands, 
bat it difmissed bis claim on tbe ground 
that he was neither a slta^ i-sharik nor a 
shafi % khalik nor had any right as a 
shaft i^ar. In tbe Court below >tb« 
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plamtiS’s Pleader made a distioot statement 
whioh is to be found printed at page 3 R 
of the printed record, in wbioh he clearly 
stated that his olient was not a oo sharer in 
the holdings sold, hence be bad n't brought 
his suit as a shafi, uskarik H nofsie muhee, 
(that is ae a pre emptor being a partner in 
the substance of the thing sold) but that 
be based his right as being a skafi-i kkalik 
or a tha^ i jar mula$ik. The Court below 
has held that the plaintiff is none of these 
three classes of oo-sharers within the meaning 
of the Muhammadan Law, and be has die- 
missed bis suit. 

Before us it is urged that the plaintiff's 
Pleader bad no right whatsoever to make any 
such admission as be did make, and that 
the appellant is not bound by such an 
admission, As a matter of fact there is no¬ 
thing in the plaint to show in what capacity 
the plaintiff claimed to pre empt, that is, 
whether w ahafi i-skarik or a thali t khaltk 
or a shafi i jar. That point was cleared up 
by the statement of bis Pleader. It is 
pleaded before ns that the plaintiff is a 
ehafi-i’sharzk inasmuch as the partition of 
the village is an imperfect partition and not 
a perfect one. The learned Pleader for the 
appellant is unable to point out to os that 
any portion of the village was jointly held 
or used by the owners of the various Pattis 
or that anvibing was left as the joint pro¬ 
perty of the owners of the various Pattis, 
He claims that as the Pattis constitute one 
mahal and there has not been a perfect 
partition, the plaintiff must be a shafi^i^aharik^ 
In Muhammadan Law, vide Tyabji’s Princi- 
pies of Muhammadan Law, paragraph 511 A, 
by the word aharik or co-sharer is meant the 
owner of an undivided share in the property 
of which the subject of pre emption forms 
a part or share. Clearly on the facts of the 
present case the plaintiff is not the owner 
““divided share of the property 
which forms the subject of pre emption. 
He has no share in it whatsoever of any 
sort. Our attention is called to the decision 
of this Court in Munna Lai v. Ha;*>a Jan (1), 
but if that judgment is carefully read, it is 
by no means in favour of the present 
appellant; in fact, it is dead against him. 
It IS perfectly true that in that case there 
bad been what is known in Revenue Law 

(1) 7 led. Caa. 404} 7 A. L, J. 879| 88 A. 28. 


as a perfect partition and the two estates were 
entirely separate. In that case attention 
was sailed to certain decisions in cases of 
imperfect partitions of villages, but in each 
of those oases it was distinctly noted that 
there was still some portion of property 
which bad been left joint and undivided. 
It is clear that within the meaning of the 
Muhammadan Law the plaintiff in the oir- 
oumstances of the present case is not a 
ahafi i aharik. His contention that he was a 
ahafi‘i khaltk depended upon the oral evi¬ 
dence of one Kabar whose evidence was 
rejected by the Court below, and we con¬ 
sider rightly rejected. As for his claim on the 
basis of being shafi, i jar that is clearly 
defeated by the very ruling quoted 
by him in Munna Lai v. Hajtra Jan 
(1), where it was distinctly held that 
in the case of Zamindaris and large 
landed properties pre-emption on the ground 
of vicinage was never allowed. On these 
endings the appeal must fail. We may note 
that we should 6nd it very difficult indeed 
to agree with the Court below on the evi¬ 
dence whioh it accepted of the performance 
of the two demands according to the Muham¬ 
madan Law. If it were necessary for ns 
to come to a dnding on that point, that 

ending would be in favour of the opposite 
party. 

The appeal fails and is dismissed with 
costs, including fees on the higher scale. 

Appeal diamisaed. 


WAQPUR JUDICIAL COMMISSIONER’S 

COURT. 

SecoNp Civil Appeal No. 60 of 1916 
February 24, 1919, 

Prewn/;—Mr. Bitten. A. J G 
MADHORaO .no .not 

Appellants 

veraua 

KE3HEORAO and OTaERs—DBFBNDAHrs— 

^ , Re*P0NDtHis 

Uindii L3w—Paybhu$ in n 

ap-plicable to~l>aughters, estate iakelhl, 

The Parbhug of the Central Provinces nl,a 
onpnally immigrated from the Bomh^T’ 
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dency, are governed by the Bombay School of 
Bifidu Law as now known and judicially ascer* 
tained, and nob by that law as it existed at the 
date of their immigration. 

In those parts of the Bombay Presidency where 
the Majukha I aw is pai'amount authority, as well 
as in those parts governed b}' the Mitakshara Law, 
daughters succeed to an absolute estate. 

Appeal against tbe decree passed by the 
Divisional Jndge, Hosbangabad, in Civil 
Regular Appeal 60 of i9X5, dated tbe 16th 
October 1915, arising oat of Civil Suit No. 77 
of 1914, decided by tbe District Jadge, 
Chhindwara, dated the 10th May 1915. 

Mr. M. OuptOf for the Appellants. 

Messrs, fl. S. Qour and M. R. Khinkkedet 
for the Respondente. 

JUDGMENT.—This is an appeal by the 
plaintiffs. Tbe plaintiffs and defendants Nos. 
1 and 2 are Prabfaas resident in tbe Sansar 
Tabsil of tbe Cbbindwara Disiriot. The 
plaintiffs are tbe sens of Sakknbai, the 
dangbter of Anandrao, who died on 8th 
November lc93. The 1st defendant Kesbeo 
Rao is the grandson of Anandrao’e 
nnele Kashirao and defendant No. 2 is tbe 
widow of Khanderao, grandson of Anand- 
rao’s other nnole Trimbakrao. On tbe bth 
December 1893 Sakknbai exeonted a deed 
of release in favoor of Khanderao and 
Kesheorao, under which she gave np all 
claim to a certain specified portion of the 
property left by Anandrao. Tbe plaintiffs 
pleaded that Anandrao was separate from 
Khanderao and Kesheorao, that Sakknbai 
under the ordinary rule of Hindu Law 
Bcooeeded to a woman’s life interest in 
the whole of the property, and that her 
SODS, the plaintiffs, are entitled to succeed 
to it on her death. They sue for a decla¬ 
ration that the deed of release executed by 
tbeir mother will not effect tbeir rights 
after her death. Tbe other defendants are 
transferees from Khanderao and Kesheorao. 
The pleas of tbe defendants that Anandrao 
was joint at bis death and that Anandrao 
had executed an oral Will before his death 
in favour of Kbanderao and Kesheorao 
were overruled. Tbe defendants further 
pleaded that the parties are Parbbue who 
have migrated from the Bombay Presidenoy 
and that under the School of Hindu Law 
by which they are governed Sakkubai, as 
Anandrao’s daughter, succeeded to the whole 
of bis property absolutely and that her 
felinquishment of a portion of the properly 


so iuherited Giuuot be questioned by 
tbe plaintiffs. The following issue was 
framed :— 

‘ Is the family of Anandrao govamed by 
tbe Bombay School of Hindu Law as 
pleaded by the defendants and if so, what 
effect has this on the suit?” 

On this issue the learned District 
Judge wrote as follows oonoeruiDg the 
facte:— 

" A number of leading members of the 
Parbhu community have been examined as 
witnesses by the defandante (D. W. No. 1, D. 
W. No. 2, D. W. No. 3. D W No. 7 and Mr. 
A. L. Dighe, who was examined on oommis- 
eion), from whnae depoeitions the following 
facts emerge. Tbe first Parbhus migrated to 
these Proviroas about iOO years ago. 
There are now not more than about (xfc) 
Parbhu families in tbe Central Provinces 
and these keep up intimate relations with 
the members of their community in the 
Bombay Preeidency. The Central Provinces 
Parbhne still observe the basic customs of 
their community and worship the same 
family gods, marriages between the Central 
Provinces families aud those of the Bombay 
Presidenoy frequently take place and 
migration is still going on. Oases of adop¬ 
tion by widows after the deaths of their 
bnsbande have been fairly numerous, but in 
no case can it be definitely affirmed that tbe 
husband had not given hie consent to the 
adoption before his death. No case in which 
a dangbter has succeeded absolutely to her 
father’s estate has been cited. One witness 
quotes an instance in which a daughter 
took a life-interest only in her father’s 
estate, and her husband put forward no 
objection to the eueoession of her father’s 
relations on her death {vide D. W. No. 1). 
Some local customs have been adopted by 
the Central Provinces Parbhus, but these 
are mainly of minor importance. Of the 
witnesses the most prominent are Mr. B. M. 
Ohitnavis, Deputy Commiwioner (D. W. 
No. 7), and Mr. A. L. Dighe. District Judge. 
The statements of these gentlemen indicate 
that the Central Provinces Parbhus do not 
form a community apart, but are only a 
portion of one undivided Parbhu community, 
the bulk of which is still resident in the 
Bombay community and which is governed 

by the school of law prevalent there." 

This evidence indicates that the Parbbas 
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domioiled in these Provinoes have not 
allowed themselves to become assimilated 
with other Hindue, bat have oontinaed 
to regard themselves as belonging to the 
same community as their easts follows who 
have oont naed to reside in the Bombay 
Presidenoy ” 

On these hndings of fact the learned 
Distriot Jadge held that all Parbhop, 
whether domioiled in the Central Provinoas 
or in Bombay, should be oonsidered as 
governed by the same school of law, that 
of the Maynkha. The suit was accordingly 
dismissed. The learned Distriot Judge held 
that the principle generally applioable is 
that laid down in Parbati Kumari Debt v. 
Jagadis Ohunder Dhabal (1), namely, that if 
Hindu families migrate from one part of the 
oountry to another, the presamption is 
that they carry with them the laws and 
oustoms as to succession prevailing in the 
Province from which they come. 

On appeal the learned Divisional Judge 
took the same view, saying that the parties 
are admittedly Parbhus coming from the 
Bombay Presidency and that the Calcutta 
ruling cited by the first Conrt was applioable. 
He qaotes the following passage from Tre* 
velyan’s Hindu Law (2Dd Edition, page 
467):— 

“In the Bombay Presidency, whether 
in places where the ‘Mitakehara’ or in 
places where the *Mayakha’is paramount, 
property inherited by a woman from a 

male.is her abaolote and 

several property She can deal with the 
property inter vicot or by Wil';” 
and he cites Gulappa v, Tayawa (2) where 
this rule has been applied to a woman 
inheriting as a daughter. He used the same 
ruling to dispose of the argument that the rule 
applies only to Gnjarat and the Island of 
Bombay. 

It was further argued before him that 
as the immigration took place 200 years 
ago, the custom and la«7 applicable are 
those of the da'e of immigration and not the 
Bubarquent interpretation of the High Coarts. 
Beferenoe was ma'le to the rnling of 
Drake-Brookman, Jodioial Commissioner, in 
Narayan Vithal v. Oovind liarayan (d) 

(D 29 C. 483 'P. C.\ 29 I A. R2t 6 C. W. N. 490} 
4 Bom. L. B. 8665 8 Sar. P. C. T 2u5. 

(2; 81 B. 453j M Bom. L. fi. 834. 

13) 1 N. L. U. 161. 

12 


in which it was held that among Maratha 
Brahmins, also immigrants from the Bombay 
side, a daughter does not inherit an 
absolute estate from her father, and it was 
remarked: “the parties admittedly migrated 
to Chanda about the year 1800 and it is 
highly improbable that their family has 
ever been icdaenoed by the Bombay decisions 
of 1859 and onwards.” In Dawlairao v. 
Qovindrao (4) Skinner, Aditional Judi¬ 
cial Commissioner, quoted the above 
remark bat held as regards Berar that 
the Bombay School of Hindu Law had 
always been followed and shoold be applied 
there The learned Divisional Judge 
sums up the case of the appellants as 
follows; — 

“So far then the thesis would appear 
to be that the customary law of the 
country of origin must be presumed to 
govern a migrating Hindu family, but 
that customary law would be the law as 
it existed at the time of migration, seeing 
that the family would not be influenced 
ty the interpretations and rulings snb- 
seqnently given effect to in the oountry 
of origin bat it might be expected rather 
to be influenced by the oustoms of the 
Hindus amongst whom it has come to live. 
We are to presume in this case that the 
cnstoms of 1700 continued, but we are to 
be reeep’ive cf evidence that these customs 
were assimilated to the customs of the 
surrounding Hindus, and we are to re¬ 
member that the inflaenoe of rulings of 
the land of origin will be rill. ’ Tue 
learned Divisional Judge goes on: — 

“it sterns to me that sncb a thesis goes 
a Bood deal beyond the more or les^ obittr 
d eta nf the High Court of these Provinces, 
that it reduces to very little the Privy 
Council ruling quoted, and that it tends 
to conceal the fact that if we have to 
go back to 1700 for our oustoms, we must 
throw over the ruling of 1905 equally 
with that of 1909, and it places an almost 
impossible task on the parties of ascer¬ 
taining the customs of 200 years ago. 

“In this case there is no need to do 
either. The evidence produced by the 
defence is clear on the point of the close 
relations of the Parbhus of the Central 
Provinoes with those of Bombay, and the 


(L/ I lud Cad 213} 3 ^s. L. R. 13. 
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failure of the Parb^u caste on the whole to 
assimilate itself to the onsloms of surround* 
iug Hindus, It seems to me to make little 
difference that the witnesses are unable to cite 
an instance of a Parbbu daughter in the 
Central Provinoee inheriting an absolute 
estate from her father. With a community 
of 50—2C0 families this is natural enough. 
What is important is that the Parbhu com- 
munity baa always remained apart and 
always kept up its Bombay oonneotione. 
This being the case, it ie not possible to 
say that the Bombay decisions of recent 
years have not been known to oriofluenoed the 
Central Psevinoes Parbhns. The vast majority 
of the fellow caste people, tiY, those who 
have retained their Bombay residence are 
governed by these laws of inheritance, and 
with ^tbese (hey have constant aommunion 
and intermarriage.” 

In an ea'Per part of his judgment the 
learned Divisional Judge says that on the 
law as laid down in the Calcutta case 
cited there is a presumption that the 
Parbhu immigrants in the Central Provinces 
keep up their laws aud usages as to 
auacessioD prevalent in Bombay, that the 
evidence on (he record is consistent with 
the presumption, and that the criticisms 
on and shortcomings in the evidecoa merely 
touch the fringe of the evidence, which on the 
whole supports the presumption. 

The grounds of appeal to this Court 
call in qusstioD the findings of fact and 
law of the lower Courts. I will deal with 
the arguments advanced. It is first of all 
urged that it is not proved that this 
particular family came from the Bombay 
Presidency, or when they came. No alterna- 
live history is suggested, and the only 
inference that can he drawn from the 
evidence is that this family like oiher 
Parbbu families migrated from the Bombay 
Bide not more than about 200 years ago. I 
regard the summary given by the District 
Judge as a correct account of the facts to he 
deduced from the evidence. 

The main arguments are a repetition of 
the arguments put forward in the lower 
Appellate Court, and are to the effect that 
no distinction can he drawn between 
Parbhns and Maratha Brahmins who are 
also immigrants frrm B mbay, and tfat 
in any osse, the Bombay law, whatever that 
may have been at the time of immigration, 


tl920 

should be applied and .not the present 
Bombay law which is of recent growth. 
As to the first part of this argument 1 
consider that the case of Parbhua is 
clearly different from that of Maratha 
Brahmins and that the ruling in Narayan 
Vithal V. Oovind Narayan (3) bae no 
application to the Parbhns of the Central 
Provinces. The conditions of the two 
communities are different. The Maratha 
Brahmins of the Oentrsl Provinces are a 
large and self-contained community, who 
may now be regarded as an integral part 
of the population of the Central Provinces. 
The Parbhus of the Central Provinces on 
the other hand are a small commuuity, 
who stili regard themselves as forming a 
branch cf the Bombay Psrbhup, aud wbofe 
interests are still connected with those of 
the Bombay Parbhns. The Maratha 
Brahmins can well be regarded as not coming 
within the scope of the ruling in Parbaii 
funiart Debt v. Jogadts Ohandra Dhabal (1), 
while 1 consider that the Parbhu familiee in 
the Central Provinces certainly come within 
ite scope. There is no course of rulings 
in the Central Provinces applying the Lx 
loci to Parbbop, the contrary being the 
case as regards Mara(ha Brahmins. As 
regards the second part of the argument, 

I agree with the line of reasoning adopted 
by the learned Divisional Judge. The 
question is what is the law applicable to 
Parbbus, as to whom there is a living law 
in Bombay. As to what that law is the 
Bombay High Court is the proper 
authority, and we are concerned not with 
what their view of the law was in (he 
past, but what it is now. If the Parbhns 
are governed by the Bombay School of Law, 
we must look to the decisions of the Bombay 
High Court to ascertain what that law is, 
iaocording to (be latest lights. 

It is finally argued that the view that 
daughters scooeed to an absolute estate 
prevails only in the Island of Bombay and 
in Gujarat. 1 am unable to accept this 
contention. The passage already cited from 
Trevelyan I ooneider to embody a correct 
deeoriptioD of the law as expounded by the 
Bombay High Court. Both in Bhan v, 
Boghuncth (6) and in Guloppa v. 2'ayatifa (2) 
this view of (be law wes not confined 

(6) 30 B. 229j 7 Bom. L. R. 936. 
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to thoBo parts where the Mayukkha is 
the eopreme authority, but was held to be 
the eorreet view throughout the Presiaenoy 
under the Mitakahara Law. The aeeond 
ease was from Dharwar whioh is not in 

Q-njarat. 

For all these reasons I eonaiuer that tbe 
lower Courts have decided the ease eor- 
reetly, and I dismiss the appeal with 

sosts. OouDsePs fee Rs. 150. 

Appeal diemistei. 


Tallahabad high court. 

SiCOHD ClYlL A PPEAL No. 5 OP 1918. 

April 13, 1920. 

Tresent’.^Mv, Justioe Tndball and 
Mr Justiee Rafiqoe 
LALTA PRASAD— Appbllimt 

tenus 

NASIR K.HaN akd anotusr— 

ReSPOMDIMTS. 

Pleadings—Gift, validity of, not questioned in trial 
Court, u'hether can be questioned in Court of Appeal— 
Procedure. 

In a pre-emption suit the defendant produced a 
deed of gift showing that, as against him, the plaintiff 
had no right of pre-emption. The validity of the ^ft 
was not questioned in the trial Court and the plaint¬ 
iff’s suit was dismissed. On appeal the plaintiff 
challenged the validity of the gift deed on the 
ground that it was not properly attested and that 
attestation had not been proved. The Appellate Court 
allowed the objection and decreed the claim: 

• Held, that the plaintiff, haringpraotically admitted 
the validity of the deed of gift in the trial Court, 
ought not to have been allowed to challenge it 
in appeal, and that the Appellate Court ought not 
to have entertained the objection without affording 
the defendant an opportunity of proving tho duo 
attestation of tho deed, [p, 120, col. 1 ] 

Seoond appeal from tbe decree of the 
Distriet Judge, Shabjabaupur, dated tbe 13tb 
September 1917, 

Mr. TJmashanker Bajpai, for tbe Appellaut. 

Mr. Lakshmi Narain^ for the Respondents. 

JUDGMENT.—This is a defendant 
vendee's appeal arising out of a suit for 
pre-emption. One of bis defences to 
tbe suit was that prior to tbe institntion 
thereof and after the sale deed in dispute 
be aequired a share in the mahal by a 


deed of gift which made him a oo-sbarer 
in the mahal on tbe same footing as the 
plaintiff and, therefore, the plaintiff had no 
right of pre-emption as against him. He 
produced the deed of gift of tho 29th of 
June 1916. The only exception taken by 
the plaintiff to this document was that 
it was not really a deed of gift but a 
deed of sale. No objection was taken 
that this document had not been duly 
attested as a deed of gift ought to be 
attested. One of the attesting witnesses 
was called to prove the deed. He proved 
its execution and stated that be had 
attested it at tbe request of the donor. 
Not a question was put to him as to 
whether the attestations of tbe witneescs 
were made at the time the document 
was executed and in the presence of the 
exeonlant or whether tbe witnesses sigred 
the document snbsequently on an acknow¬ 
ledgment by the executant of his signature 
thereon The point was not raised, 
Tbe Mnnsif held on the basis of the 
deoieion in Bhogwan J)as v. Mohan hal (1) 
that the defendant vendee having become 
a co-sharer with equal rights with the 
plaintiff, the latter was not entitled to 
pre empt in respect of the sale in question. 
The plaintiff, appealed. The Court below 
held that the evidence on the record did 
not establish the dne attestation of the 
document and that, therefore, the deed of 
gift was invalid and the defence failed. 
It accordingly decreed tbe plaintiff’s claim. 

On behalf of tbe defendant it is urged be¬ 
fore us that he was taken entirely by 
surprise by this plea of the plaintiff in the 
Appellate Court; if any such objection 
had teen raised, he could easily have prov¬ 
ed tbe due attestation of the document, 
tbe genuineness and validity of the docu¬ 
ment were not challenged in tbe first Court. 
Furthermore it is pleaded that the gift was 
a gift by a Mohammadan, and as such 
under section 29 of tbe Transfer of Pro- 
perty Act, the Muhammadan Law applied to 
the gift and no document was even neces¬ 
sary. We think that the pleas raised on 
behalf of the appellant have force and 
must prevail. The gift, being a gift by a 
Muhammadan, required no reduc¬ 
tion to writing or if it was reduced 

(1) 25 A. 42Ii A. W, N. (1603) 83. 
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there is nothing to show that it was not 
dnJy attested. The validity and the genn* 
ineness were praotically admitted in the 
Court of hrst instance and we do not think 
it was fair for the lower Appellate Court 
to allow the point to be raised without 
giving the defendant further opportuity of 
proving the due attestation of the doou' 
ment. We must allow this appeal. The 
defendant having become a oo*sbarer with 
equal rights with the plaintifiF prior to the 
institution of the suit, the plaintiff had no 
right of pre-emption as against him on the 
day on which he instituted the suit. We 
Bet aside the decree of the lower Appellate 
Court and restore that of the Court of 
Brst ipstanoe. The appellant will have hie 
sosts in all Courts. 

Apteal dicreed. 


CALCUTTA HIGH COURT. 

AfFEjL PKOM Appellate Deckbb No. 970 

OF 1919. 

.January 20, 1 20. 

Fie'eni: —Mr. Justice Whlmsley. 
NABIN CHANDRA NA1 H—Defund^ht— 

Appellant 

Srirrati TIRTHABaSF BEOWMIIC, 
Widow OF SHaN CHaNDRA BHOWajI^, 

' NP O PLa 1*T FP-— K^SFO- r ►NTS. 

Landluid and leuaul—Suit for pofiscufiton hy land- 
lord Dcendt nt settiiig up letiaticy Land, whether 
compristd tn leriuwy — BfcrdcK oj proof 

A laudloi'd l)iou«lit a suit for flpclarafi^u of title 
to. and recovery of posse.-pifm of. some land from bis 
tpjiantonibe ground that the land in suit was not 
included in the lenonc-y 'Ibe defendant alleged & 
tenancy under the plaititiff in respect of the land 
claimed Jt was found that ibo land claimed was 
not an eticroaclmjcnt, nor was it cf ntigi.ous to the 
land forming tho tenan« j' of the defendant: 

I rid, that the onus of proving rhat the land was 
included in the tenancy of the defendant lay on the 
■lefeudant. [p. iQl, col. 1.] 

App(h1 Bgaiuet the decree of the Offioiatirg 
iSobordirate Judge, 1st Court, Tipperah, 
dated tbo 7th of February 1919, affirming 
that of the Mnusif, let Court at Comiila, 
dated the 21st of Deoember 1917. 
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FACTS appear from the judgment. 

Babu Sasadhar ^oy (Sr.), for the 
Appellaut.—The appeal arises out of a suit 
for recovery of khaa possession of a small 
plot of land forming a portion of the 
bank of a tank, on deolaration of plaint* 
iff’s dur taluki right thereto. The defend* 
ant admitted the tills of the plaintiff 
to the land, but disputed his right to khaa 
possession on the ground that the laud was 
included within his kayemi jete hearing a 
renlal of Re. 31. The learned Munsif 
found that the defendant had failed to prove 
that the land in dispute was included in 
the tenanoy set up by him. The plaintiff 
in oourse cf the trial admitted the existence 
of a sote bearing a rental of Rs. 31 in the 
name of a oousin of the defendant, who said 
that be was paying rent to his oousin. The 
first Court on these grounds deoreed the 
suit. The defendant thereupon appealed 
and cn appeal the learned Judge confirmed 
the decree of the first Court, Hence the present 
appeal by the defendant. My submissions 
are two. The plaintiff having admitted 
the existence of a ^ote bearing a rental 
of Rs. 31, the onus lay upon him to prove 
that the disputed land was not included 
within the said jcie. [Refers to Bajendro 
Kumar Fo$f> v. Mohtm Ohandra Ohoaa (1) ] Ths 
Uarned Juf^gc has wrungly placed the burden 
of prref on the defendant. My next point 
is that the lower Appellate Court ought to 
have aooep'ed the rent decree that was 
produced before him as additional evidence 
in fopport of the defendant’s case and 
io'-tead of commenting on its merite, should 
have remanded the oar-e for re trial on the 
additional evidence to tbe Court of first in* 
stance. I world | ray for a remand. 

B>ba Uit' dra Kumar Hey, iov the Respond¬ 
ents.—1 Fulmit the oaes is concluded by 
the findings of tact of both Courts. Having 
retard 10 tboLe fiodings tbe principle laid 
down in the case rn Ha'jcndro Kumar Bota 
V Afo^m Chandra Qhoae (J) dees not apply. 
The defeiidant, it has been found, had no 
land contiguous to the land in dispute. 
The case put forward by him is not one of 
enorraohment upon land. Tbe case in 
Baiendro Kumar Bose v. bSohimOhandra Qhoaa 
(1) has been considered and reconsidered in 
eeveral later decisions reported as trotap 
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Ohandra Boy v, JudhiBier Dtt (2), Qopini 
Debt V. Lokeniih Tewiri (3), 'iheoieni Boy 7 . 
OkiUoorbhnj Boy (4), Hutnessur Sen v. Kali 
Kumar Bidyabhusan (5). Applying the prinoi- 
ples laid down in tho^e easePi the Coarts beloTp 
were right in placing the onus on the defend* 
ant. No oaiebas been made oat for a remand. 

Baba SaBodhar Boy replied in brief. 

JUDGMENT.—This appeal ia preferred 
by the defendant. It arises oat of a aait for 
deolaration of title to and reoovery of 
posseasion of some land. The lower AppeK 
late Coart has dealt with the oiae on the 
footing that the defendant has a tenanoy 
under the plaintiiTa, although the Mansif 
seems to have entertained soms doabt as to 
whether there was enoh a tenanoy at all. 
Assnming that there was a tenanoy, both 
the Coarts below have held that the harden of 
proof was upon the defendant to show that 
the land wbioh is the sabjeot-matter of this 
suit is oomprised within the defendant's 
tenancy. This view forms the first obieot of 
attaok by the appellant. It is oontended on faia 
behalf that the Coarts below ehoald have 
followed the ease of Baiendro Kumar Bo^e v. 
}i6himi Ohandra Qhoie (1). That oase has been 
ooQsidered frequently in later jadgments. 1 
shall refer to only two of them, namely, the 
oases of Protab Ghandra Boy v. Judhister Dai 
(2) and Qopini Debt v. Lokenath Tewiri (3). 
In those oases it is shown that the general 
prinoiple enanoiated in the earlier oase 
mast be snbjest to oertain limitations. 
Two of the limitations mentioned are that 
where the oase is not one of enoroaohment 
or where the land is not oDntigaoaa to the 
land forming the tenancy of the defendant, 
the burden of proof does not lie apon the 
landlord. The lower Appellate Coart has 
noticed these points and it says that this is not 
a case of encroachment and that the defend¬ 
ant has not any land contigaoas to the 
disputed land. In view of this Boding it 
appears to me that the Coart below was 
right in saying that the onas was upon 
the defendant. If the onus was upon 
the defendant, the plaintiffs were bound 
to saeceed. One other objection raised 
was that the learned Sabordinate Judge 

(2)23Ind.Ca8. 6P; 19 0. W. N. 19 C. L J. 
408. 

( 8 ) 11 Ind. Cas. 6^65 19 0. W. N. 140. 

(4) 8 Tnd Cae. 786{ 12 0. L. J. 876. 

to) 16 Ind. Gas. 701* 16 0. W. N. 693. 


should have remanded the oase to the 
Miosif for a decision upon all the points. It 
appears to ms that that was wholly noneoes- 
sary. Both the argamsots advanced on bshalf 
of the appellant fail and I dismiss the appeal 
with costs, 

Appeal dii niuei. 


ALLiHABA.D HIGH OOUaT, 

FifiST AppeiIi F.tOM OaDB8 No. 126 OP 1919. 

April 14>, 1920. 

present: —Mr. Justice Piggott and 
Mr. Jnstioe Walsh. 

RADHB L\h — Opposite Party—Appeolast 

versui 

Musammat BIN DO — Appltc ‘NT—Re.-ipon ent. 

Succession Cei'tijicate Act (Vll of 1889^, s. 19— 
Order granting certificate—A'pfeal, nhether lies— 
Remedijt proper. 

Under section 19 of the Saccessioa Cerfcidoato 
Act, au appeal lies from an order granting a oerti. 
Ocate, and it is not absolutely incumbent on the 
appellant to more tho 'ourt grantiug the certidoato 
to revoke it. [p. 182, col. 1 ] 

Appeal from an order of the Diatriet 
Judge, Aligarh, dated the 15th March 
1919. 

Mr. Qulziri Lil, for the Appellant. 

Mr. Panna L il, for the Rsspoodeot. 

JUDGvIBNr.—O j the death of one 
Matra Mai bis widow Musammat Binda 
applied for a sucosssioo oertifioits for the 
collection of certain debts. She named 
two persons, Radbe Dal and Bbikari Das, 
as brothers of tbs deceased; bit we note 
that Kadhe Lai is described as son of 
Hulas Rai and Bbikari Das as eon of 
Durga Das. Sbe also named one Tbakur 
Das as paternal ancle of the deceased. 
Notices issued to Radbe Lal and Bbikari 
Das went to Bombay for service, and 
eventually the Court recorded an order ez* 
pressing its opinion that the service effected 
was sofiucient and proceeded to deal with 
the oase ex parte. The application was 
not opposed and a certificate was granted 
as prayed. Badhe Lal now comes to this 
Court iu appeal. He says he has a 
defence on the merits, the fact beiog that 
Matra M.al was bis brother and died as h 
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member of a joint andivided Hinda family 
with himeelf. He says moreover tbat, 
while bis resideDee is at Hathras in the 
Aligarb Distriot, be oarriee on bnainese in 
Bombay and was, at tbe time when attempts 
were made to serve bim with notioe in 
Bombay, travelling aboat the oouotry on 
his boeicess. He denies that any notioe 
ever reaobed him at Bombay, There is 
really no evidence that be was properly 
served. Tbe Court of Small Causes at 
Bombay, to wbiob notioe was twioe sent 
for service, twioe returned tbe notice with 
an affidavit by tbe serving offioer to tbe 
effect that he oould not 6od Radhe Lai 
at the address given. Another notioe was 
sect by registered oover and this same 
baok with tbe word ** refused ” endorsed 
on tbe said oover. There is really no evidenoe 
as to who wrote this word ‘refused,’' 
and we oannot agree with the Court below 
that it raises any definite presumption that 
tbis registered oover was tendered to 
Radbe Lai and was refused by bim. We 
do not think that he had any possible 
motive for refusing if it bad really 
reaobed him. We think that in view of 
the question raised by Radbe Lai’s objeo- 
tion tbis ease ought to go baok for enquiry. 
With reference to an objection that baa 
been raised by tbe respondent we are 
content to fay that we are satiefiod that 
an appeal lies under section 19 of Aot 
Yll of 1889, and it was not absolutely 
incumbent upon Radbe Lai to make an 
application to the Court below to revoke 
the oertidoate itself. Wo set abide tbe 
order under appeal and send ihe oaee 
baok to the Court below for disposal on 
the meritp, after Radbe Lai has been given 
an opportuuily of supporting his objection. 
Incidentally we note that Radbe Lai now 
gives bis address as ‘ in the town of 
Hathras ” but that Mr. Golzari La), who 
has represented him in this Court, under¬ 
takes to aoospt service on bis behalf of any 
notioe that may be issued. 

Order set aitde\ Caie remar.ded. 


LAHORE HIGH COURT. 

Seconp Civil Appeal No. 2100 or 1919, 

April 15. 1920. 

Present:—Mr. Justice Wilberforoe. 
KANSHI RAM—PLiiMTiiP—AppiLLiST 

versus 

LAL OHAND *nd oidBRS—DirESDANTS— 

Rbspondk^ts. 

Begistrofion Act (XVIof 1908^, s. Memorandum 
of partition, whether requires regiafration-^Admis- 
aibitity in evidence. 

A memorandutn in an acconnt-book of a partition 
which has already taken place does not require 
registration and is admiasible in evidence, [p. 18?, 
ool 1.] 

Second appeal from the deorea of the 
Disinot Judge, AtbOek District at Campbell* 
pur, dated the 2l8b June 1919, rev^rjing 
that of the Munsif, Ist Class Pindigheb, 
dated tbe 8th January 1919, decreeing 
plaiutiff’s claim. 

Lala Fakir Chand, for the Appell nt. 

Mr. B. R. Puri, for tbe Respondents. 
JUDGMENT.—One Bota Mai bad three 
sons, Hari Ohand, Lai Chand and Prem 
Das. He died in 1899. In 19i8 tbe son 
of Hari Chand sued for §rd of some house 
property left by Bata Mai. The defendants 
Lai Chand and Prem Das pleaded that 
Hari Oband had been separated 30 or 35 
years ago and that they remained joint 
with Bala Mai. Their pleas have been 
held correct in an exhaustive and careful 
jadgment by the District Judge. Against 
tbis decision the piaintiff has preferred a 
second appeal, bis grounds being that no 
partition took place and that it is not 
proved that Lai Chand and Prem Das 

remained united with Bata Mai. 

An important piece of evidence regard- 
ing the factum of Hari Chand’s separation 
from his family was an entry m an account 
book regarding this partition. The drst 
Court held it inadmissible on aoooant of 
want of registration, but the lower Appellate 
Court considered it merely a memorandum 
of a partition that had already taken 
place and did not require registraiion. 
There is evidence supporting this view of 
the lower Appellate Court, as witnesses 
stated that the memorandum was drawn 
up some two years after the partition. 
This decision of the District Judge being 
based on evidenoe eannot, therefore, be 
questioned on second appeal. In addition 
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to thiB memoranduni thore was rausb other 
avidenqo that the partition took plaoe and 
this has been well oonsidered by the lower 
Appellate Oonrfc, I ophold this Bnding, 
therefore, that Hari Chand separated from 
the family in about 1885. 

As for the faot whether Bata Mai and 
his two eons, Lai Chand and Prem Das. 
remained united after the separation of 
Hari Chand. the District Judge did not 
deal speoifieally with the point. He found, 
however, that the plaintiff was not entitled 
to any share in the anaestral property of 
Bata Mai and noted that although Bata 
Mai died 20 years ago, neither Hari Chand 
nor his son had made any olaim to his 
inberitanoe and that Lai Chand and Prem 
Das had lived together with their father. 
As against this Coonsel for the appellant 
points oat that the family land is still 
reeorded as joint. Coansel also refers to 
Nihal Devi v. Kishore Chand (1) and 
Bhola Deni v. Mokkam Ohar.d (2) as 
authorities that where a partial partition 
takes plaoe in a family, there mast be 
an affirmative proof that the remaining 
members remained united. He also relies 
upon the original memorandam of partition, 
wbioh shows that separate shares were 
allotted to all the members of the family. 
As for the last point Counsel fjr the 
respondents oorreotly points oat that in 
effiotiug the partition it was nesessiry to 
fit the ratio of the shares of the varioas 
members. As for the revenue entriee he 
points oot that tboagb the land is entered 
as joint, it is proved that Hari Chand 
need only to receive itb of the prodaoe. 
As against the jadgments cited by Coansel 
for the appellant be relies upon the 
evidenoe of re-nnion, as noted by the 
District Jadge, and also calls my attention 
to the faot that at the time of the 
separation of Hari Chand bis brothers 
Pram Das and Lai Chand were mere 
•bildren. 

After a oarefol consideration of the case 
I do not think that the learned District 
Jadge, who is an authority on Hinda 
Law, in any way misanderstood the law 
on the snbjeot and if he did not enter 

(1) 8 Ind.Cas. 999; 97 P. R. 1910, 142 P. W. R. 
lOlOjU P.L. R, 1911. 

(2) 48 Ind. Oa*. 784; 121 P. R. 1918. 


into the question of the continued union 
or the re^union of the members of the famtlyg 
it was beeause this point was not seriou-ly 
sootested before him. I do not find, 
therefore, that there is any ground for 
interference on seoond appeal and I dismiss 
the appeal with oosts. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

First Civil Appeal No. 115 of 1918, 

April 8, 1920. 

Present: —Mr. Justice Todball and 
Mr. Justice Bafique. 

SAMHER SINGH— Plaintiff—Appellant 

versus 

SHBR SINGH and another—Defesidants 

—Respondents. 

Custom ^ Pre-emption -Wajib*ul.arz, interpretation 
o/—Bhai bhatija, meaning of. 

Wherein recording a custom of pre-emption in a 
wajib-ul-arz, the first right is given to “bha» bhatija 
skarik hoktyat," this does not moan that an own 
brother has a preference over a cousin, [p. 184, col. 
1 .] 

Plaintiff claimed a preferential right of pre¬ 
emption against the vendee on the ground of being 
the own brother of the vendor, and it was found 
that the vendee and the two brothers were descend¬ 
ed from the same common great-grandfather; 

Held, that the plaintiff had not a preferential 
right under the terms of the wajib-ul-aru. [p. 184, 
col. 1.] 

First appeal against the decree of the 
Subordinate Judge, Maiupuri, dated the 
11th January 1918. 

Mr. S. K. Dar, for the Appellant. 

The Hon’ble Dr. T. B. Sapru and Mr. B. 
K. Malaviya, for the Respondents. 

JUDGMENT.—This a plaintiff’s appeal, 
who eame into Court claiming a preferential 
right of pre-emption as against the 
vendee. The vendor is the own brother of 
the pre-emptor. The vendee and the two 
brothers are descended from the same 
common great-grandfather, According to 
the custom alleged by tbe plaintiff, assuming 
that the custom does exist, the firat right 
of ore eruption was given to bh ii hhattia 
shank h q yat. Tne lo ver ^)art has held 
that the words hhai bhatija" have tha 
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wide meRDiDg eommODly given to them io 
the villages of the distriot, and that this 
does not mean that an own brother has a 
preferenoe over a oonsin. The seeond set of 
pre emptors are oo sharers in the patli 
whioh might inolnde non relatives : and the 
third set of pre emptors are oo sharers in 
the village. The plaintiff oams into Coart 
alleging a oaotom whioh g^ve him a right 
of preferenoe. He prodaoed a wajib^nl-arz 
the meaning of whioh on this point is by 
no means olear. The words hhai hhatiia 
in the vernaoalar have a far wider mean¬ 
ing than the words ^'brothers” and ‘^nephews” 
in Eoglish. We think that the Court 
below ie perfectly oorreob io its interpreta¬ 
tion. There is no foroe in this appeal. 
We dismiss it with oost?, inolading fees 
on the higher scale. 

Appeal dismtsied. 


PATNA HIGH COURT. 

First Civil Appsal No. 16L op 1917. 

March 23, 1920. 

Treeenti —Sir Dawson Miller, Kt., 

Chief Jastioe, and Mr. Jastice Coatts. 
KUMAR PREMATHA NATH MALTA- 

DEPENLANr—APPELLAKT 

verius 

A. J. MEIK —Plaintiff and HARQOBIND 

GOSWAMY and OTBSBS—DSFENDANTi 

—Respondents. 

Grant, c»n$truction of—Minerals, whetlier pass by 
grant—Adverse possession of minerals, what constitutes 
—Leases of sub-toil rights, grant of, effect of—Con¬ 
structive possession—Possession of part, whether 
possession of whole — Trespasser, position of—Surface 
working, whether gives title to sut-soii rights—Estate, 
separate, lohat constitutes — Cess, direct payment of, 
effect of. 

Where a zemindar grants a tenure in lands within 
bis zemindari and it does not clearly appear by the 
terms of the grant that a right to the minerals is 
included, the minerals do not pass to the grantee, 
[p. 1S7, col. 2.] 

The mere grant of leases by the tenure.holder 
which ])urpoit to grant sub-soil rights will not in 
itself give to the tenure-holder a title to the sub* 
soil rights by adverse possession. What must be 
ronsidored, in order to deoido the question of adverse 
poSBcs.sion, is the evidence of actual working, fp. 
1S7, col. p. 168, col, u] 

Altliough possession of a part is constructive 
possession of the whole if the whole is otherwise 
vacant, ihia yonstiucvivo po.sessioa if an incident of 
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ownership and results from title. The doofcrine of 
constraotivB possession is not applicable to a 
case where the oepapant defends himself pn the 
ground of his posspssion only without proving any 
title, [p 188, ool. •'.] 

A wrong-doer’s rights by adverse possession must 
be condned to the land of whioh he is in actual 
possession, [p, 188, ool. 2; p. '60, ool 1.] 

WhAre an owner of land sells it reserving to 
himself the minerals, he retains possession of the 
minerals in the same way as if he had not sql.d the 
surface Non-user is not an abandonment of 
possession. Consequently, no matter how long mines 
remain unworked by the owner, bis right is not 
barred so long as they are not worked by some one 
else, Cp 1^9, col, 1.3 

Th^re may be oasos in which a title by adverse 
possession can be made out in respect to minerals, 
but it does not follow that by working a part of 
the minerals or opening op particular quarries 
possession over a continuous field of minerals or 
of quarries of whioh the portion worked forms part 
can bo obtained, [p. »83, col. 1.] 

A mere surface working cannot give any claim 
by adverse possession to the whole of the coal 
seam or to any portion of it beyond that whioh is 
actually extracted, [p. 169, col. 2.] 

Direct payment of coss in respoct of rent free 
lands is by no means conclusive that the lands con¬ 
stitute a separate estate. Cp* col. 1 ] 

Appeal from a deoisioo of the Aditional 
Sabordinate Jadge, Manbham. 


Messrs. P. K. Sen and L. M. Qanguli, for 
le Appellant. 

The Government Advocate, for the Res- 
ondents. 

JUDGMENT,—This appeal arises out 
f a deeieion of the Additional Sabordi* 
ate Judge of Manbhnm in favour of the 
laintiff in a suit brongh; in respeot of 
be sub soil rights of a certain _ Mauza 
Tapasara. The plaintiff in the sai*, Mr. 
lurton, is the manager of the Pandr^ 
□oumbered estate, Kismate 2 and 4. whioh 
elong to Baba Sanker Narain SingK Baba 
lejoy Narain Singb, and Baba Gobinda 
iarain Singh who may ocnveniently be 
OBignated the Pandra Babae. These two 
liemats make np 3 annai of the whole 
•ergarna Pandra. The other 8 annas belong 
) the Raja of Pandra and consist of 
lismats 1 and 3. Mr. Barton is the 
manager of the whole estate. 

The plaintiff’s case la that Maoz* Kapa- 
ira is one of the Manzas inoladed in 
lismats 2 aid 4, the estate of the Pandra 
abas. In the year 173d the Baja of 
aodra, who was at that time the pro- 
rie or of the whole of Perganna Pandra, 
ranted ft patta of Mauza Kapasara (o 
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Sri Kishori Das Mohact Goswami, the 
anoestor o! the present Q-oewami defendants. 
The Goswamis remained in possession of 
the Manza for a very long time, bat 
from the year 1888 they began to grant 
leases both of the soil and the eab soil 
rights and some ooal has been eztraotediT 
The plaintiff drst knew of ooal b^ing 
eztrasted in the year 1912. He oontends 
that under the patia wfaioh was granted 
to the Goswami in 173^, no snb soil rights 
passed and ^hat neither they nor the 
person to whom they have transferred 
those rights were entitled to grant leasps 
of tte sab'Boil or to extraot ooal. He 
aoeordingly brought this suit for a deslara- 
tion that the right to the sab'Soil ooal in 
Manza Kapasara is vested solely and ex 
olnsively in the proprietors of Kismats 2 
and 4, that the defendants bs called upon 
to produce an aeoonnt of ooal raised, 
that damages for ooal extracted during 
three years be allowed to the plaintiff 
and that be be granted a permanent 
injonotioD restraining the defendants from 
extraoting* ooal from the eub-eoil of 
Kapasara. The learned Snbordinate Jadge 
by his decree granted the relief claimed 
and on the defendants failing to prodnoe 
acoounts, awarded damages for three years 
amounting to Rs. 8.l97.g.0. From this 
decree the defendant No. 3, heir to Srimati 
Bbaba Sundari Devi who was the trans* 
feree of an S-annas share in the Mauza 
from the Qoswami defendants, has appealed. 

The points taken in appeal are (1) that 
by virtue of the paita of 17d6 the Qosnemis 
acquired a ceparate estate of whioh they 
have been in possessicn sinoe the time of 
the Permanent Settlement; (2) that even if 
It be found that thij is not so, the 
plaintiff has not established his title to 
MaLza KapBEara inasmuah as be has not 
shown that the Macza is within Kismats 
2 and 4; (3> that the grant of 1736 passed 
the sub-ecil rights: (4) that the defendants 
pave acquired a title by adverse prsEe^eion 
and (5) that the plaintiff is not entitled 
to a declaration or an injonotion nor to 
Juoro than two years* damages, if ary. 

In support of his first oontention Mr. 
oen, the learned Counsel for the appel 
ant, relied rrinoipally on the provisions of 

I 1793 and ilX 

of| 1793. By Article VIII, sub-clause (3) of 


Regulation 1 of 1793 it is enacted that 
*' The Governor General in Council will 
impose such assessment as be may deem 
equitable on all lands at present alienated 
and payirg no public revenue which tave^ 
been or may be proved to be held under 
illegal or invalid title.” He then refers 
to Regulation AlXof 1793, which provides 
*' for trying the validity of the titles of 
persons holding or claiming a right to bold 
lands exempted from the payment of revenue 
to Government under grants not being of 
the description of those termed haUshahi 
or royal; and for determining the amount 
of the annual assessment to be imposed on 
lands eoheli nhioh may be adjudged or 
become liable to the payment of public 
revenue.” Reliance is placed principally 
on clause 2 (1), which runs as foliows:~ 
"All grants for bolding land exempt from 
the payment of revenue made previons to 
the 12th August 1765, the date of the 
Company’s accession to the Dtu;an», by what* 
ever authority and whether by a writing or 
without a writing shall be deeihed valid, 
provided tbe grantee actually and hona 
fide obtained posceseion of tbe land so 
granted previons to the date above men- 
tioLed, and the land shall not have been 
eubsequently rendered .subject to the payment 
of revenue by tbe officers or tbe orders of 
Government.” 

If it shall be proved to tbe satisfaction 
of tbe Court, that the grantee did not 
obtain possefsion of tbe land so granted 
previons to the 12tb August 1765, or that 
he did obtain possession of it prior to that 
date but that it has been sinoe subjected 
to tbe payment of revenue by the officers 
or tbe orders of Government, tbe grant 
shall not be deemed valid.” 

It is contended that the grant in 
tbe present oaeo is one of the kind 
contemplated by tbe first part of this 
clause and that consequently in 1793 
Mauza Kapasara became a separate estate. 
The appellant also relies on certain oerti. 
fioate demands in respect of oess made direct 
to the Giswamis and certain receipts for 
payment of cesses whioh ware paid direct 
by the Goawamis apparently pursuant to 
these demands. Now, by the patta or 
1-36 no rent is reserved, but this does not 
necessarily imply that by it a roveuue 
free estate was gianted and the oirour;,. 
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■tatites Beam to show that it did not grant 
Bn«h an estate. In order to obtain the 
benefit of Regnlation XIX of 1793 even 
if the grant bad been a reveone free grant, 
the holder would have bad to register his 
elaim under seetion 2i of the Regulation 
and even that registration would not be 
proof of the right of the person registered 
to the property or of hia title to hold the 
lands exempt from the payment of G-ovarn* 
ment revenue (seetion 28). There is no 
affirmative evidenoe that Kapasara is a 
revenue free estate, but it is oontended that 
the patta of 1736 entitled the Goswamis 
to have the estate separately assessed to 
revenue and that it must have been so 
registered as a revenue paying estate. In 
our opinion the grant to the Goswamis 
was, on the faoe of it, nothing more than 
a rent free grant which would not have 
entitled the Goswamis to have the Mauza 
registered as a separate revenue paying 
estate, and this view is supported by the 
fact that Kapasara never has been regie* 
tered either as a revenue free or a revenue 
paying estate and that neither the Goswamis 
nor the appellant have ever paid revenue 
to Government. It is true that claims 
for oess have been made direct on aocount 
of Kapasara to the Giswamie, but there 
are many reasons why this may have been 
dune. Kapasara is certainly a rent free 
tenure and under the provisions of the 
Cess Act, cess is ordinarily paid for rent 
free lands by the proprietor. By the 
Board’s rules, however, it is provided that 
if “doubt exists as to the estate or tenure 
to which such lands appertain or if for 
any other valid reasons direct assessment 
appears desirable, the Collector may oxer, 
eise his discretion in adopting the latter 
oonree,” and various oircumstancaa which 
may be ooueidered valid reasons for direct 
asaeasment are enumerated. Direct payment 
of cess on account of rent free lands then 
is by no means oonolaeive that these 
rent free lands constitute a separate estate 
and if the Goswamis held a separate estate 
which paid revenue to Government, it 
would have baen ea'^y for them to have 
produced their receipts for such payments. 
Not a single receipt, however, has been 
produced. Admittedly Kapasara n not 
entered as a separate estate in the regis¬ 
ter of revenue paying estates and there is 


nothing to show that it is or ever has been 
a separate estate. 

The next point is whether the plaintiff 
has proved that Kapasara is within the 
Pandra Babus’ estate, that is, within 
Kismats 2 and'4 of Perganna Pandra. 
it appears that up to the time when argu¬ 
ment in the case was being heard, Kapa¬ 
sara was entered in the register of revenue 
paying estates as within Kismats 1 and 3, 
which appertain to the Zsmindari of the 
Raia of Pandra, At the time of argu¬ 
ment this was apparently discovered and 
Mr. Barton made an application to the 
Deputy Collector to have the register cor¬ 
rected and the Manzi placed within Kis¬ 
mats 2 and 4. He apparently produced 
papers to show that there was a mistake 
in the register and notice was issued to 
him as manager of the Raja of Pandra’s 
estate to show cause why the correction 
should not be made. Oo behalf of the Raja 
he admitted the mistake and after the 
case bad been gone into by the Deputy 
Collector and the Deputy Gommtesioner, 
the latter ordered that the change should 
he made. It ie oontended on behalf of the 
appellant that there was in fact no mistake 
and that the change was obtained by Mr. 
Burton for the purposes of the present 
ease. It is abundantly dear, however, that 
there was a mistake. There is no dispute 
that the Pandra Babus are the proprietors 
of Kismats 2 and 4 and it is not in con¬ 
troversy that the predeoessors-in-interest 
of the present Paidra Babus were Sib 
Narain Singh and Aoanta Narain Singh. In 
the year 1861 Sib Narain Singh and dnanta 
Narain Singh, in obsdieDoe to a parwana 
ie-med by the Deputy Commissioner evident¬ 
ly for the purpose of preparing bis regis- 
ters of revenue paying and revenue free 
estates in accordinoe with Regulation VIII 
of 18C0, filed a list of the Maozis in their 
Zemindari. In this list Mauza Kapasara 
appears. Again in 1^7/ apparently on 
account of certain disputes Sib Narain and 
Ananta Narain decided to divide their 
Zemindari and to have it recorded that 
eich was entitled to a half, that is, that 
each was entitled to a 4 annas of the whole 
estate of Pandra. In pursuance of this agree¬ 
ment they prepared a list of all the Mauzas 
within their Ki-mate, and again in this 
list the name of Manza Kapasara appears; 
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It is oleaF then that sinoe 1861 the pro> 
prietors of Eismata 2 and 4 have been 
olaimtng that Eapasara was within their 
Zemindari and there is nothing to show 
that it was ilaimed by anyone else. The 
Manza was, however, not entered in the 
register as within Kiamats 2 and 4 hat 
it was entered within Kismats 1 and 3. 
This was not diaocvered antil the trial of 
the present enit bad almost oome to an 
end and when it was disoovered, Mr, Barton 
at oDoe applied for a reotiBoation of the 
register. On behalf of the Raja who was 
the only other interested person, be admit¬ 
ted the mistake and (be Cclleotor after a 
foil enquiry made the oorreotion asked for. 
It is trne that Mr. Barton was manager 
of both the estater, bat there is no reason 
to snppose that be was favoaring the 
Pandra Babas at the expense of the Raja 
and in view of the lists of 1861 and 1877 
and of (be faot that the Collector after 
enquiry placed Eapasara within Kismats 2 
and 4, we are eatirfied that a genuine mis¬ 
take had been made and that Kapasara is 
really within Kismats 2 and 4 of whisb the 
Pandra Babus are the proprietore. 

The qnestion of what rights passed by 
the patla of 1736 remains to be ooneidered. 
The original patta by which the grant 
va^ made, ifitisin existence at all, must 
be in the poaseesion of the appellant. It 
has not been prodnoed, however, and the 
only evidence as to the contents of the 
paita are two copies which were prcdooed 
by the plaintiff. These were made nnder 
the following circumstances. In 1901 
after Mr. Burton became manager, be called 
on the Goswamis, under eeolion 14 (a) 
of Act VI of 1876, to produce their 
title deeds. They produced a patta 
which was copied. This copy is Exhibit 1. 
Subaeqaently another patta was prepared 
for the Legal Remembrancer. This is 
Exihbit la. There are certain slight 
differences in the two copies but they are 
immaterial for the purposes of this case. 
Exhibit ), which may be taken as more 
favonrable to the appellant and about 
which we have the evidence of Mr. Barton 
that he compared it with the original, runs 
as follows; — 

Sri Kishori Has Mabanta Goswami. 

Faita in remembrance of an agreement 
granted by the most powerful Raja Sri 


Narendra Sinba and the most powerful Raja 
Sri Sri Bir Sinha. 

This patta is executed in respect of a 
village. Village Kapasara in Perganna Fundi, 
Tappa Pandra, is given to you to perform 
the services of Sri Sri (stc). There is no 
difference of opinion as to this. We re¬ 
linquish that which is customary to the 
country. You confer your blessing on me 
(ns) and cultivate (jote abad) and enjoy 
(the same) in great felicity. To the above 
import (he paiti is granted. Dated the 17th 
of Asarh 1658 (Sakabda).” 

Considerable stress has been laid by Mr. 
Sen on the wcrd “relinquish” in the patta^ 
and be contends that the word indicates 
that not only surface but sub-coil rights 
were granted. We cannot accept this con- 
tention. The word “ relinquish ” has no 
special signiBcation, and all that the seutenae 
in which it occurs means is that the grant 
was of that which is customary to the 
country,” Now what passed by grants of 
this kind has been the sabjeot of many 
decisions. The latest case on the point is 
that of Raghunatk Eoy Mar wart v. Burga 
Prashnd Singh (l). The case was one from 
the same district as the present case, 
the grant was of very mooh the same 
character and the decision at which their 
Lordships of the Privy Connoil arrived was 
that where a Zemindar grants a tenure in 
lands within bis Zemindari and it does not 
clearly appear by the (eime of the grant 
that a right to tbe minerals is included, 
the minerals do not pass to the grantee. 
This appears to conclude the matter. In 
the present oaee it certainly does not appear 
by the terms of the grant that a right 
to the minerals is included and in our 
opinion no right to the sub-soil passed by 
(be patta. 

This brings us to the question of whether 
the defendants have acquired any right by 
adverse possession and. if so, what the 
extent of that right is. The evidence of 
adverse possession is that leases which 
included sab soil rights have been granted 
end that under some of these leases coal 
has been woiked. The mere grant of leases 
which purport to grant sub-soil rights will 

(1) 50 Iiid. Caa. 849; 23 C. W. N. 914- 17 A 
597i36M.L.J. 660; 1 U. P. L. R. iP. C.) 

L. T. 70: fO C. L. J. 160; 21 Bom, L. R. S9S; 10 L. W* 
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QOt )n itself give a title by adverse pos* 
session and wbat we mast oonsider is the 
evidenoe of aotcal working. The evidenoe 
of working is of a very scanty description. 
It appears that in 18:8 half the Maaza 
was transferred by Hargobtnd G)swami to 
Srimati Bbaba Sondarl Devi. In May 1899 
tbe latter granted a snb'Iease ofthennder* 
ground lights in 87 highas to Nafar Chandra 
Kner and in January 1900 a similar lease 
of 27 t highas to Hari Dass Coknldas. 
She also granted small areas varying from 
5 to 25 lighai, to certain other persons 
between 1899 and 1905 There is no evi' 
denes that any of the latter were worked. 
Thete is evidenoe, however, that Hargobind 
and Bhabi Snndari Dsvi used to dig some 
coal for their own nse bat bow much or 
when is not stated, and it may safely be 
asRomed that tbe quantity taken by them was 
merely surface coal reqaired from time to time 
for domestic purposes. Nafar Cbandra^s 
son Hari Prasad Kaer was called and said 
that from 1899 coal was being raided off 
and on from Kapaeara and that be bad 
quarries and inoliues and that one quarry 
was 100 feet square and about 25 feet deep. 
This is all the evidence about working 
the mines, except such as may be gathered 
from certain account books pot in by the 
defendants showing the receipt of rent and 
royalties and cesses from Nafar Chandra 
Euer between 18b9 and 1904 and again 
in 1911 and 1912 and a payment of Rs. 267 
from Hari Das Gokuldas in 1901. Tbe 
rent payable by the latter was Rs. 412 per 
annum whether be raised o:>al or not, and 
tbe only evidenoe of any payment by him 
is that op to Chaitra li^OS B. S. a earn of 
267 was received for rent and oosees. 
It is impossible from this to draw an 
inferenos as to bow much, if any, coal was 
worked by him The other receipts ap» 
peering in the aoconct books show earns 
received from Nafar Chandra Koer on tho 
dates above mentioned. According to his 
leat-e be was to pay a royalty at tbe rate 
of 3 annas 9 pies per ton of a steam coal, 
2 annas per ton of rubble, 1 anna p^r ton 
of dust and 4 annas 6 pies per ton of 
ooke and burnt coal, with a stipulation that 
the minimum royalty should be Rs. lOO in 
tbe second year, Bs. zOO in tbe third, Rs. 300 
in the fourth, Rs. 400 in the fifth and R«, 800 
from the 6th year. The lease is dated the 2yth 


May 18 9. The Feoond year would, therefore,' 
begin in ll;0C. Tbe total receipts from 
this tenant, as far as can be gathered from 
the accounts which nobody has been called 
to ezolain, would appear to b) between 
Rs. 600 aad Rs. 700 up to the end of 190|. 
It would appear, therefore, that during 
these years a certain quantity of coal had 
bseo extracted. In 1902 and 19C3 snmi 
amountiog to Rs. 583 were received from 
tbe same source which would point to the 
same conolusior, but between the latter 
date and 1911 there is nothing to show 
in the accounts that anything was paid. 
In 1911 a sum of Rs 500 was received 
and again in 1912 a further sum of Rs 540 
was credited. Daring the latter years 
the minimum royalty was Rs. 800, and it 
is very difficult from these accenuts to arrive 
at any oonolusion as to tbe actual quantity 
of coal raised. Nobody has been called to 
explain them, and it would be impossible 
on this evidenoe to accept the contention of 
the appellant that there bad been exten- 
eive working of the coal under this lease. 
Since 1912 there is really nothing to show 
that any coal has been extraoted at all and 
80 far from tbe evidence indioatiog any 
extensive working over a long period op 
to tbe present day as we are asked to 
assume by tbe haroed Counsel for the 
appellant, it Eeems to point to the con* 
elusion that really only a small portion 
of the surface coal has been taken. It is 
impossible to find on this evidence that 
any right by adverse pryssession has been 
acquired by the holder of tbe sub soil 
rights of Mftozi Kapasara which has an 
area of about 1,000 btgkas. No Indian 
authorities have been called to cur atten* 
tion CD the question of bow far the 
rights to tbe uaderground minerals can be 
acquired by adverse possessior, lut it is 
settled law both in England and in India 
that altboogh possession of a part is con- 
strootiva possession of the whole, if tbe 
whole is otherwise vacant, this conetruotive 
poEseseion is an incident of ownership and re* 
suits from title. The doctrine of oonstruotive 
possession is not applicable to a case where the 
occupant defends bimseif on the ground of 
hie possession only without proving any title. 
It is likewise recognised both in India 
and in England that a wrongdoer’s rights 
by adverse pos.ejsion must be eonfined tq 
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the land of ^hioh be is in aotaal posses- 
eion, In Mirza Shamsher Bahadur v. Kunj 
BeJiori Lai (2) the question was elaborately 
disensEei. That was a ease of land hut the 
principle applies eqoally to mines and the 
deoisioD olearly supports the principle just 
ennnoiated. The effect of the English 
decisions dealing with the acqaisition of 
title to minerals by adverse possession is 
to the effect that where an owner of 
land sells it reserving to himself the 
minerals, be retains possession of the 
minerals in the same way as if he had 
not sold the surface. Non user is not an 
abandonment of poesesMon. Conseqaently 
no matter bow long mines remain nnworked 
by the owner, bis right is not barred io 
long as they aro not worked by some one 
else. The case of Bickv. Johnson i'S) was 
a snit for ejectment in the case of mines. 
The plaintiff as lord of the manor was 
entitled to the mines and had been in 
aciaal possession of the manor. The defend¬ 
ants bad been in possession of the mines 
for over 20 ytars. It was held that there 
having been no entry within 20 years 
Qpon the mines which were a distinct 
possession and might be a distinct inheritance, 
the Statute of Limitations was not avoided. 
It thus appears that there may be oases 
in which a title by adverse posseseioii can 
be made out in resptct to minerals, but it 
does not follow that by working a p»rt 
cftbe minerals or opening up particular 
quarries posseesion over a oontinuons field 
of minerals or of qaarriea of which the 
portion worked forms parr, can be obtained. 
See McDonnell •?. M' Kinty {‘i . Again in the 
case of Atfi.l n v. ^stock (5), where the plaintiffs 
were seieeo in fee ot lands to whiah tbeir 
predeoeEfiors derived title under a oonveyanoe 
made in the reign of El zibetb, wherein the 
grantor reserved to himself and his heirs 
male a rent charge of Is. td. and which 
contained a proviso that the grantee and 
his heirs could not dig or get coal upon 
the latds for sale but only each as should 
be burned or employed there- n and the 
defendant who claimed title under a 
demise from the descendant of the grantor 
had for more than 20 years worked from 


(2) 7C. L.J. 4U| 12 C. W. N 27S; 3 M. L. 

(3) (1740) 2 Stra. Ii42; 93 E. B. lObS. 

(4) (1817) 10 Ir. L. K. 614. 

(6) (1877) 6 Ch. D. 71&J 26 W. E. 862. 


T. 212. 


mines of his own on adjacent lands into 
the coal fields under the plaintiffs’ lands, 
it was held that the defendant had not 
acquired any title to the mine by possession 
under the Statute of Limitation and that 
the plaintiffs were entitled to an injunction 
with an account for 6 years. Hall, V. 0., 
in the course of hie judgment in that case 
remarked: — 

1 can well understand that there might 
be cafe? in which from the manner of 
working coal a person who began to work 
it and was a mere wrongdoer and tres- 
paspcr might have acquired title to a 
certain team or area of ocal, and that by 
the mode of driving the levels and open¬ 
ing a certain area of coal there might 
have been possession acquired to the whole 
thing as a mine or as a seam of coal, and 
not merely to the particular quantity of 
coal that was actually shown and gotten, 
That, however, is not this case and it is 
not necessary for me to say more than 
that such a case might exist. ” 


This decision indicates bow title by 
adverse possession might be acquired in 
minerals but the case there supposed is 
certainly not the case now befcrs us. In 
the present case the utmost that can be 
said to have bren done is that a certain 
quantity of surface coal has been taken, 
the extent of which can be ganged from 
the fact that in one instance a quarry 
about 100 feet square by 25 feet deep 
was dug. This, m cur opiuior, ig mere 
Borfaoe working and could not give any 
claim by adverse possession to the whole 
of the coal seam or to any portion of it 
beyor d that which has already been taken, 
In the recent case of the Lodna Colliery 
Co. y, Bepin Eehary Bose (ti) decided by a 
Division li-rch of ibis Court on the 30th 
January 1920, it was held that a trespasser 

wrongfully working a vein of coal from 
an adjacent mine acquires possession only 
of the coal wcrked but cannot be said to 
be in possession of the mine itself. We 
see DO reason to differ from the opinion 
there expressed, which is supported by 
the authority of Ashhn v. Stock (5) 
and Thompson v. Bickman (7). In our 


(6) 56 Jud. Cas. 113; 1 P. L. T. 84. 
(7» (ie07) 1 Lh. D. 550} 76 L. J. Ch, 
4 >4* 23 T. L. R. 8U. 
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opinion tbe defendants have aeqaired no 
right by adverse possession to anything 
more than the ooal already extraeted. 

The last qaestion for consideration is to 
what relief the plaintiff is entitled. He 
has asked for 3 reliefs, (l) that it be 
deeUred that the right to tbe sob soil coal 
in Maeza Kapasara is vested solely and ex* 
olnsively in tbe proprietors of tbe Pandra 
enourabered estate. 

(2) That the defendants may be sailed 
npon to prodnoe aoourate aoooants of their 
raisings and despatobes o! eoal oat of the 
snb soil of the said Mocza daring tbe 
last three years and a decree may be given 
to the plaintiff for the value thereof. 

(3) That a permanent injanotion may be 
issued against tbe defendants restraining 
them from working or winning or appro* 
priatingtbe coal from and oat of the sab soil 
of Macza Kapasara. 

Tbe plaintiff has been granted both the 
reliefs (1) and (3) and he has been granted 
a sum of Es. 2,732-8 0 a year for three 
years as damages. 

In regard to tbe first prayer it was 
contended by tbe appellant that a gnit for 
a declaration is barred after six years 
from tbe time when the right to sne 
aseraed under Article 120 of tbe Limitation 
Act and that the right to sae aooraed 
more than six years before tbe institation 
of tbe suit. In oar opinion tbis contention 
cannot prevail, as the appellant acquired 
no prescriptive right to the minerals 
beyond the quantity actually removed at 
any particular time. It follows that a 
fresh cause of action arose when any 
particular portion of tbe coal was removed. 
The defendants according to the evidence 
were working the coal up to within nearly 
three years of tbe institution of tbe suit, 
and it does not appear to os that the 
right to claim a declaration is barred. 
We think, however, that an ipjanotion should 
not be granted. According to tbe findings 
come to the title to tbe minerals of 
Mauza Kapasara is in tbe plaintiff. The 
defendants appear to have been under 
a bona fide belief that they were entitled 
to the sub soil, but there is nothing to 
show, now that it has been established that 
they have no right to the sub-soil, that 
there is aoy f^d>^ will infringe 

the plaintiff’s rights nor indeed is there 


anything to show that they hava worked 
the coal from tbe estate during the Ust 
three years. If in future they continue to 
do so, a fresh eause of action will arise. 

Tbe last question is one of damages. 
Tbe learned Judge awarded damages for the 
three years preceding the suit and on the 
defendants failing to produce any accounts 
be assessed tbe damages at Bs. 2,732*8'0 
a year, on tbe ground that this sum wai 
realised by the defendant No, 3, the heir 
of Bbaba Sundari Dsvi, under the sub* 
leases granted by that lady. This, however, 
does not appear to ns to be any criterion 
of tbe actual damage suffered by tbe plaint* 
iff. It is for him to show that coal has 
been raised during the period for which 
he claims damages. The only evidence on 
this point is that since 1839 coal has bsen 
raised from Kapasara off and on but as 
already pointed out, there is nothing to 
show that daring the three years preceding 
the suit any coal at all has been taken. 
Tbe plaint was filed on the 27th September 
1915. The last payment of rent or royalty 
according to tbe aoooants produced was on 
tbe 2let March 1912 aod as the plaintiff 
has failed to show that any coal has beeo 
appropriated by the defendants since that 
date, in our opinion he has failed to establish 
his right to damages. It ie, therefore, 
naneoessary for us to determine tbe qaes¬ 
tion whether the limitation period is three 
years under Article 48 or Article 49 as the 
respondents contend or two years under 
Article 36 according to the contention of the 
appellant. 

In the result the decree of the learned 
Subordinate Judge must be varied and 
in lieu thereofit will be decreed and declar¬ 
ed that tbe right to the sub soil in Mauza 
Kapasara is vested solely and exiluaively 
in tbe proprietors of tbe Pandra encum¬ 
bered estate, Ki8mat6 2 and 4, Colleotorate 
Taezi Nos. 22 and 24, and at present in 
tbe duly notified manager thereof and that 
tbe defendants have no right to work or 
appropriate the coal lying io the sub-soil 
of the said Mauza. The plaintiff is entitled 
to half his costs in the Court below and 
eaeh party will bear their own costs of this 

appeal. . 

Decree vartea. 
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LAHORE HIGH COURT. 

Second Civil Appeal No. 3C96 op 1918. 

June 4, 1919. 

PregenU—Mr. Jastise BevaD-Petman. 

VIR BINHG —Pljintiff—Appellalt 

versus 

HARNAM SINGH and OTBEBS—DcFEtiDANTS 

—Reppokdents. 

Admission, effect of—Specific Relief Act (I of 
1877^, 6. ^^—Declaration, suit for, by reversioner of 
lunatic that certain property acquired by defendant 
belongs to lunatic, maintainability of. 

, What a party himself admits to be true may 
reasonably be presumed to be so, and, until the pre- 
sumption is rebutted, the fact admitted must be 
taken to be established, [p, 192, col. I.] 

A suit by the immediate reversioner of a lunatic 
for a declaration that a mortgage acquired by the 
manager of the lunatic’s estate in his own name be* 
longs to the lunatic is maintainable, [p. J92, col. i ] 

SeooDd appeal from the deoree of the 
Oistriat Jndge, Ferczepore, dated the 2l8t 
Angngt 1918, affirming that of the Munsif, 
let ClasB, Ferozepore, dated the 2Dd April 
1918, dismissing the elaim. 

Mr, Durga Das, for the Appellant. 

Mr. Brij hal, for the Rsepondents. 

JUDGMENT.— The facta necessary to be 
stated for the purposes of this sesond appeal 
are that one Panjdar Singh had three sons, 
Vir Singh (plaintiff), Punjab Singh, the 
father of Harnam Singh and Viriam Singh 
(defendants), and Dane, a lanatio. Harnam 
Singh was appointed the manager of the 
estate of his ancle Dana, the lunatic. 
Fanjdar Singh left property and Dana 
snooeeded to one-third, whilst Harnman Singh 
and Viriam Singh fcuooeeded to one-third 
jointly through their father Punjab Singh 
Harnam Singh and Viriam Singh advanced 
money on a mortgage in their own names and 
Vir Singh instituted a suit in which he pray- 
ed for a declaration that Dana, his brother, 
was entitled to a half share in the mortgage 
rights ID the mortgage so entered into, 
on the ground that the money was advanced 
out of the income of the ancestral pro- 
perty held jointly by the defendants and 
their uncle Dana, and be farther alleged 
that bis reversionary right to this pro- 
perty of Dana, a childleaa lunatic, was 
affected prejndieally. Incidentally the ac 
counts of Harnam Singh were attacked. 
Ihe defendants denied the claim and assert- 
ea that the money was their own and 
they were solely entitled to the rights under 


the said mortgage. The defendants also 
pleaded that the plaintiff bad no locus 
standi. The first Court held that plaintiff 
oonld maintain the suit if it could be shown 
that Dana hal a share in the mortgage 
rights, but that plaintiff had failed to 
prove this condition and that a previous 
admission of Harnam Singh was ineuffioient 
because it was not supported by evidence 
and did not amonnt to an estoppel. The 
Court, therefore, dismissed the suit. The 
lower Appellate Court, which bad already 
expressed an opinion on the matter in the 
course of the Innaoy proceedings, suggested 
that the appeal should be transferred and, 
stating that no farther evidence had been- 
produced since hia previous decision, dis- 
missed the appeal on the ground that the 
plaintiff had failed to prove that Dana 
had any shars in the mortgage. I find, 
however, that neither in the previons 
proceedings nor in the appeal did the 
lower Appellate Court consider the effect 
of the admission of Harnam Singh which 
is an essential point in the case. 

For the respondents a preliminary objec¬ 
tion is raised that the appellant has no 
locus standi to maintain the suit because 
under section 42 of the Specific Relief 
Act a plaintiff is entitled to sue for a 
declaration in respect of his own title or 
right, and not that of a third party as in this 
case, that such right must relate to a present 
Bubsisting right and that a plaintiff is not 
entitled to ask for an opinion as to title. 
For the appellant it is contended that 
any friend of a lanatio can sue when the 
estate of the latter is being shown less 
than it is by the manager of the estate 
and that, in the present ease, the plaintiff 
is suing in bis own interests as a rever¬ 
sioner. 

On the merits the appellant contends 
that the lower Appellate Court has ignored 
a previous admission of Harnam Singh to 
the effect that Dana had a half ahare 
in the mortgage, and that it should not 
have been presumed that the money was 
solely that of the defendants in view of 
the fact that the defendants and Dana 
lived together and that their property was 
managed jointly, that the income of Dana 
was equal to that of the two defendants 
jointly and that Harnam Singh was not 
showing what had become of Dana's 
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inoome. It is farther pointed oat that 
Dana bad praotioally do expaoses whilst 
the defendants had families to support. 

In my opinion the 6rst Coort did not 
realise the eiSeot of an adimission and the 
jadgment of the District Jadge is vitiated 
by his having totally ignored the admission. 
Their Lordships of the Privy Connoil in 
Chandra Kunwar v. Ghaudhri Narpat 

Singh (t) have explained the eifeot 
of an admission as being that what a 
party himself admits to be trne 

may reasonably be preaamed to be so and, 
until the presumption was rebutted, 

the fact admitted mnet be taken to be 
established. 

The jadgment in Lai Shah v. 

Hira L'tl (2) is to the fame effect. 
I hold, therefore, that the burden 
of proof, at least so far as Harnam Singh 
is oonoerned, was on him to prove that 
the income frcm Dana’s share of the 
property bad not been advanced on the 
mortgage to the extent of half, as pre¬ 
viously admitted by him. He has totally 
failed to prove this. Though this admission 
is not evidence against Viriam Singh, it 
is clear that he has all along been taking 
a minor part in the transactions of the 
family and such evidence as exists must be 
received and judged in the light of Harnam 
Singh’s admission. I hold, therefore, 
that Dana has a half share in the 
mortgage. 

The contention that any person can 
institute a suit to vindicate the rights of 
a lunatic has not been argued. In 
the present case the plaintiff is asking 
for a declaration to safeguard his own 
rights as a reversioner to Dana. His right 
ie a subsisting present one. The test is 
the present capacity of the plaintiff to take 
poseession, if the poesession were to become 
vacant by the death of Dana, and ho cert ainly 
^ould be entitled to immediate possession of 


his share. 

For the above reasons, 1 accept the 

appeal, set aside the decree of the lower 

Appellate Court and grant the appellant 

the relief claimed with costs throughout. 

Appeal • cceit?.d> 


Ml 29 A 18A (P. C.); 9 Bom. L. B. 267; 2 M. L. T. 
lOo! 17 M L. J. 103, 6 C. L. J. 116, 11 0. W. N. 321, 4 

(2) 41 lud.Cas. 163; 106 P It- 1917, 119 P. W. K, 
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ALLAHABAD HIGH COURT. 

Civil Ret.sion No. 57 op 1919. 

April 9, 1920. 

/’rejcnfi^JustioeSir P. 0. Baneried; Kt. 
ABDUL RASHID—Plaintipp— 

PsTiriONBR 

ver$u$ 

Thb SIZING MATERIAL Oo.. Ltd.,— 

Dependant—Oppo31TB Partt. 

Ctvtl Procedwe Code (Act V of 1908', 0 . 20 fb'— 
Place oi suing — Goods, purchase of, at one place to 
he delivered at anofher'^Cause of action, accrual of , at 
2 >lace of delivery. 

Where upon the purchase of goods, it is a^eed 
between the parties that payment for, and delivery 
of, the goods would be made and taken at a place 
other than the place where the purchase iS effected, 
a suit arising out of the transaction on account of 
non-delivery of a portion of the goods may be 
brought in a Court exorcising jurisdiction in the 
place where delivery and payment were to be 
made, [p 19^, col. I ] 

A purchased certain goods from B. at Bombay, 
>vho agreed to deliver and receive payment at 
Cawnpore: after taking delivery A. sued B at 
Cawoporo for the price of certain of the goods not 
received by him: 

Held, that the cause of action accrued at Cawnpore, 
and the Caw’npore Oonrts had jurisdiction to try 
the suit. ip. 193, col. 1.] 

Civil revision against the order of the 
Judge, Small Cause Court, Cawnpore, dated 
the 26th March 1919, 

Mr. Jang Bahadur Lai, for the Petitioner. 

Dr. K. N. Katju, for the Opposite 
Party. 

JUDGMENT.—The plaintiff in this ease 
is a dealer in obemioals aod soientifio in- 
etruments at Cawnpore. He went to Bombay 
and ordered goods to he sent to him by 
the defendant. He alleges that he made 
an advanoe of Bs. 300. The invoioe of the 
goods and the railway reoeipt were to be 
sent by the defeudant to the Punjab National 
Bdok at Cawnpore and the plaintiff was to 
pay the Bank and take delivery. These 
facts are not disputed. The defendant sent 
three invoioes to the Bank and duplioatea 
to the plaiotiff. The plaintiff took delivery, 
but be says that all the goods mentioned 
in the iuv > 10^3 were not in the paroel whieb 
eontained the goods. The plaintiff thereupon 
asked the defendant for a refund of the 
prioe of suoh of the artioles as be states 
bad not been supplied. There was some 
oorrespondenoe between the parties. The 
defendant offered to make some pay¬ 
ment, but as nothing was done the 
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present sait was institated for the prioe 
of the articles, which aocordin? to the 
plaintiff had not been supplied. TheOoart 
below has returned the plaint, holding that 
it bad no jarisliotion to entertain ic and 
that the plaintiff’s cause of aciiou acoraed in 
Bombay and he shoold have brought the 
euit in the Court iu Bombay. The rf>a^on 
whiebthe learned Judge of the Small Ckose 
Oourt has assigned for bolding that opinioa 
does not commend itself to me. It is trne 
that the charges were to bs paid by the 
plaintiff for the despatch of the g)ods to 
Cawopore, but the goods were agreed to 
b.3 delivered to him at Cawnooreupoo pay* 
meat of the price to the Punjab N-itiooilf^ 
Bank at Cawnpore. The plaintiff could not 
get delivery nnlesehe made that payment. As 
payment had to be made at Jawopore, 
delivery of the goods was tn be obtained at 
Gawnpore, and as all the goods, accorJiog to 
the plaintiff, were not delivered at Cawnpore, ^ 
his eanse of action for the present suit ' 
acorned within the jurisdiction of the 
Oa>vnpore Court. The Court below should, 
in my opinion, have entertained the ^nit 
and tried it on the merits. I aoordingly 
allow the application, set aside the order 
of the Court below and remand the case to 
that Court with directions to re-admit it on 
its list of pending oases and dispose of it 
according to law. Costs of this application 
will be costs in the cause. 

Application allovei; 

Oa$e remanded. 
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IV, applicalility of-“Failui‘e to raise a point in 
previous Res judicata—Tmnsfer of Property 

Act (IV of «. 6J— Mortgage—Redemption^ 

ilccessions, payment for, 

Explanatiou IV to section 11, Civil Procedure 
Code, applies even where the matter in dispute 
was not heard and dnally decided in the former 
suit [p. 19.0, col .] 

The determination of the question whether a 
person ought to have raised a p )int in a suit so 
that hi» failure to raise it should preclude him 
from rainin ' it in a subsequent suit, must depend 
on the particular facts of the case. [p. ' col. 2.1 

Whore oue of several mortgagees acquires tenancies 
while in possession and claims the cost of such 
acquisitions upon redemption, it is unnecessary, 
under sertion of the Transfer of Property Act, 
to invoke the doctrine of merger The sectiondoos 
not i‘' q lire the accessions to have been made by 
the mortgagee by availing himself of his ponitiou 
as such, nor can it be urged that the acquisitions 
mii;ht have been made even if the mortgage had 
not been taken [p. WB, col, 2.] 

Appeal against the decree of the Addi* 
tinnal District Judge, in Civil Appeal No. I 
of 191b, deoided on the 31st July 1918. 

Mr. V. Bose, for the Appellant. 

Mr Ram Das, for the Respondents. 

JUDGMENT.—Pannalal and Jamnadas, 
the plaintiffs in the suit out of which 
this secoad appeal arises, are the sons of 
one Ghhotmal, who bad a full brother 
Deokishan and a near relative named Gauri* 
das whose exact position in the family 
tree has not been ascertained. Oj the 
19tb September 1876 Chhatarsing and 
Sardar Singh mortgaged their inferior 
proprietary rights in Mauzi MaChani to 
these three persons, the mortgagees to have 
possessicn for 5 yearj and to foreclose if the 
mortgage debt was not satistied. 

On the i^th March 1835 the same mort¬ 
gagors gave a simple mortgage of the same 
property to Jagaunath Prasad, bis brother 
Pram Narain and one Nanbelal. 

On the l2th September 1893 the plaintiffs 
with Deokishan and Gioridas obtained a 
condition*! decree for foreclosure on the 
mortgage of 1876 in Suit No. 13 of 
1891 to which the subsequent mortgagees 
were not parties. The decree was made 
absolute on the 9th May 1894 and the 
decree holders, after obtaining possessioo on 
the 5tb Dacembdr following, remained in 
possession of the village till the 2 Hli 
December 1913 whet) they were omted by 
Amarohand Kalar and bis son Ginrihih 
In 1910 Jagannath Prasad, Pretn Narain 
and Nanhelal sued on their mortgage both 
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to redeem the' prior mortgage aod to 
foreoloFe their owd. They obtained a 
oombined deoree on the 28(;h November 
1911 and in dne oonree foreolosed after 
redeeming the earlier mortgage. ^Vhile 
poBsesBion nnder the mortgage of 1876 oon* 
tinned, a number of ooonpanoy and absolnte 
holdings were aoqnired from the respeotive 
tenants by sale and one ooonpanoy bolding by 
foreolosnre of a mortgage. Details of tbese 
aoqnieitions are famished by a table in the 
twelfth paragraph of the Srst Gonrt’s jadg> 
ment in the present case. 

The object of the present litigation is 
to recover possession of the holdings so 
aoqnired, the plaintiffs elaiming to be 
tenants of all the fields whiob had been 
obtained from the original tenants as 
aforesaid. The plaint was filed on the 
12tb Angn^t 1916 Ibe defendants inolnde 
Chironii Bai, the widow cf Nanbelal, 
Jagannatb Prasad, Prem Narain and Amar* 
oband. Of the remaining defendants Balaram 
No. 6, Kanbaiyalal No. 8 and Kiehandas 
No. 9 are in possession eaoh of one or 
two of the fields indispnte, while Manobarlal 
No. 7 ia said to have bongbt the village 
from Chironji Bai, Jagannatb Prasad and 
Prem Narain. 

Before passing to the pleadings it 
shonld be mentioned that the defendants 
Amaroband and Pyarelal have been joined 
by the first three defendants as partners 
in the village and in 1915 took prooeedings 
against the plaintiffs under section 145, 
Criminal Procedure Code, claiming to be in 
possession of the plots now in suit. On 
the 3rd Deoember 1915 they obtained from 
the Magistrate an order declaring them 
to be in poseessiou and protesting them from 
interferenoe except with the permission of a 
oompetent Civil Court. 

The claim was opposed by all the defend* 
ante, the principal contestants being 
Amaroband and Pyarelal. The trialJndge 
dismissed the claim in its entirety, holding 
that the tenancies acquired daring the posses¬ 
sion of the mortgagees of 1876 merged in the 
inferior proprietary rights, the fields beeoming 
hhudkasht. 

In their pleadings the plaintiffs contended 
that, if not entitled to possession, they 
shonld at any rate be awarded a sum of 
money oovering the cost of acquisition, but 
the trial Judge Con the authority of an 


obiter dictum at the end of the judgment 
in Dtearka Fershad v. TuUee Ram (1) refused 
this relief also. 

The plaintiffs appealed to the District 
Court and the Additional District Judge 
ordered the defendants to deliver possession 
of the land, but directed that on the 
defendants* paying Rs. 3,76S to the plaintiffs 
by the 31st May 1919 the defendants 
should be re instated in their poeseseion 
as inferior proprietors. In the event 
of default in payment the plaintiffs 
were to be the owners of the land by 
foreolosnre. 

The defendant Pyarelal has preferred this 
seoond appeal and on his behalf one point 
only has been urged, namely, that the 
plaintiffs* claim for the oost of their 
BcquisitioDS should have been put forward 

in Suit No. 19 of 1910 ard that by 
rsaeon of Explanation IV' to seotion 
1 ), Civil Prooedure Code, it is not now 
tenable. The plaintiffs have pot in oroES- 
objections, the principal object of which 
is to Econre possession of all the fileds as 
tenants. 

The question cf res iudicata raised by 
the appellant needs decision only if it be 
taken that the plaintiffs are not terants 
of the land in dispute. It is arged cn bis 
behalf that the claim for redemption cf 
the prior mortgage advanced in Soit No. 19 
of 1910 impHedy included a claim to 
redeem the land now in dispute as Ichud- 
kasht. It is contended that section 63, 
Transfer of Property Act, under which 
the oost of acquiring accessions to the 
mortgaged property is recoverable by 
the plaintiffs, contemplates final settle¬ 
ment of all the equities and aooocnts 
arising out of the mortgage which is put 
in suit and that the plaintiffs, nnder the 
rule laid down by their Lordships of the 
Privy Council in Kameswar Penhad v. 
Ruttan Eoer (2). both might and ought 
to have advanced their claim in the suit 
of 1910. It is eaid that no confusion could 
have been caused if this course bad been 
taken and Ouddappa v. Tirkappa (3) is 
relied on as supporting the view that if a 
possible matter of attack could give 

(1) IOC. P.L.B. 103. 

( 2 ) 20 C. 79 IP. O.h 19 I. A. 234j6Sar. P. O.J, 
241; 10 Ind. Dec. (u. a.) 68. 

(8) 26 B. 189] 2 Bom. L. R.872. 
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pise to no oonfasion, the duty of advanoing it 
is not to be avoided. The deoision of the 
Privy Gonnoil in Raja Kiahendatt Ram v. 
Raja Mumtaz Alt Khan (4) is referred to as 
indioating that io a eait for redemption all 
QaestioDs as to who will enjoy the benefit 
of aoeessione made by the mortgagee 
should be dealt with. Mahabir Perskad 
Singh v. Macnaghten (6), Vinayak Shivrao 
V. Dattatraya Oopal (6), Kashi v. Ba jrang 
Prasad (7) and Siityahodi Behara v. Sara^ 
ball (8) are also relied upon. 

Pop the plaintiffs, who are the only 
respondents appearing in this Court, it ie 
contended in the first plaoe that Bsplanation 
IV to seation 11, Civil Prcoednre Code, 
has no applioation where the matter in 
dispute io the latter snit was not heard 
and finally deoided in the former suit, a 
view which finds BQpport in Kailash Mondul v 
Baroda Sundari Dasi (9) and Uoomeih 

Ohanifa Maitra v. Barada Djs Maiira (10) 
This contention I would at once dispose 
of adversely to the plaintiffs on the 
au honty of Sri Gopul v. Pirthi Singh (II) 
Mahomei Ibrahim Hossein Khan v. Ambika 
hsrshai Singh iW Bommidi Bxyyan v 
Surayanarayanj (13), the sesond of which 
IS a decision of a Privy Council. Moreover, 
the view in the Alhbabad owe was approved 
and adopted by the Privy Council on 
appeal IQ the same case; see Sri Qopal 

T-/ Ouddappa v. 

TirkappaiS) (above cited) at page 197 

Jenkins, 0. J.. pointed out that in Kailash 

Mondul V. Barola Sundari Dm (9) the Privy 

Council decision in Kameswar Pershad v. 

Ruttan Koer (2) was not referred to. 

(4)6 C. 198: 5 C. L. R 213*6 I A ^ o 

P. 0. J. I7j 3 Suth P C J 617. R«fi' ^ ^ 

(6) 28 B. 66t; 4 Bora. L. R. 492. 

(7) 30 A. 80; 4 A. L. J. 763; AWN <'l007i oai 

(8J 34 0. 223; 6 C. L. J. 192. ' 

^^(9)24C.7.M,C.W.N. 665, 12 r„c,. Dsc (.v ,.) 
(l6) 28 0. 17. 

IndlDofct' “W) 216, 9 
eVoQia^M,”. N. 1™‘ 


There is mnoh more force in tbs 
plaintiffs’ contention that the mortgage of 
1876 (Exhibit P-19) does not specify any 
field as either sir or khudkashi, that the 
plaint in the suit of 1910 npon the mort* 
gage of 1885 similarly omitted to olaim 
redemption of any partionlar fields as 
khudkasht and that it oonld not reasonably 
be regarded as essential for the present 
plaintiffs to raise any question as to what 
individual fields might be foreclosed as 
khudkasht in the event of foreclosure, when 
the subsequent mortgagees themselves raised 
no specificissne covering the point. 

It is plain that the question what 
fields would constitute khudkasht in the 
event of foreslosuro might conceivably have 
been raised in the Suit of 1910, bat accord, 
ing to the rule laid down by the Judicial 
Committee in Kameswar Pershad y. Ruttan 
Koer (2) it must depend on thn particular 
facts of the case whether the plaintiffs 
ought to have raised that point. In 
Dinobundhoc Ohowdkry v, Kristomonee Doues 
(14) Garth C, J., remarked as folioW8:~- 
The^ state of the law in India npon 
the aubjeet of land tenures and inheritance 
is exceedingly difficult and complicated. 
It is quite impossible that the great mass 
of the people can properly comprehend its 
details and it must constantly happen that, 
Dctil the differences between contending 
parties have been ventilated and discussed 
in a Court of law, the litigants themselves 
are entirely ignorant of what their legal 
rights and position may be. I do not 
believe that the bogislature of this country, 
nor the Lords of the Privy Council, in 
interpreting the language of the Legislature, 
ever intended to impoje upon a people, 
who are for the most part uneducated and 
imperfectly advised, a more stringent rule 
upon this difficult subject than has 

obtained for centuries past in civilised 
Europe. 

These remarks seem to me to have 
particular force in the present case. Exhibit 
P*17 is a copy of the iamaftancit for 1911-12 
and shows that the fields in dispute were 
still being shown as tenancy holdings. 

It appears from the Settlement Officer’e 

^ the 25th 

April 1914, that the Deputy Commi8aioin:<' 

as far back as 1902 and again in iifQ:; 
(14) 2 C. 163 at p. 17J; i ind, Dec. (n.c.) 3DJ. 
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deolftred that the holdiop'a till then 
acqaired most be regarded ae bavirg merged 
in the proprietary rights cf the malgu- 
tors; belt from Exhibit 4 D 17, an order 
by the Commissioner of the Nerbndda 
Division disposing nf an appeal preferred by 
the present plaintiffs, it is also olear that 
oorflioting orders on the subject bad been 
passed from time to time and that even 
as late as 1913 the parties were still 
disputing as to their real positions The 
plaint in the suit cf )9i0 is ExhibitP-iO 
and in it the foreolosnre of ' the mort¬ 
gaged property” is asked for without any 
indication of the dispute which had been 
going on for years, while the claim for 
redemption was expressly described as 
relating to the mortgage deed of 1876 in 
respect of Mauza Mathani together with 
all rights menMoned in that deed. The 
plaintiffs’ mortgage ^Exhibit P-19) makes 
no mention of hhudkatfit as such and 
altogether the circumstances seem to me 
to have justiBed the plaintiffs in ooDsidering 
it unnecessary to claim the cost of acquisi¬ 
tion when the subsequent mortgagees bad 
not made it clear that they desired to 
take possession of the lands now in 
dispute. It might, in my opinion, be argued 
with more reason that the then plaintiffs 
should have indicated the lands of which 
they expected to receive posse^-sion and that 
their failure to do so led the present 
plaintiffs to assume that their possngt-ion 
would nnt be interfered with. It is not 
suggested that the subsequent mortgagees 
did not know of the dispute, nor does it 
appenr from the record that the present 
plaintiffs were deprived of possession 
by way of executing tbe final decree for 
foreclosure obtained by be mortgagees of 

1&85. 

Looking to all the oirotimstacoes I do 
not see my way to bolding that the 
present plaintiffs ought to have raised any 
question as to their rights in respect of the 
holdings acquired by any of the mortgagees 
of 1876 while in possession under the 
mortgage cf that year. Both parties appear 
to have been responsible for the failure 
to make the suit of 1910 all inclusive 
and the rule of tes judicata should not be 
applied against tbe then defendants. The 
appeal accordingly fails and is dismiereci 
with costs, 


Tbe plaintiffs have preferred objeotione 
to the lower Appellate Court’s decree, the 
principal object of which has already been 
stated. Alternatively it is contended that 
they should be allowed a larger sum 
than Rs. 8,776 as tbe cost of acquisition, 
the actual cost having been Rs. 4,116-12 6. 

Tbe main objeotion is not pressed in respect 
of the four holdings which figure in the 
first three and tbe fifth entries in the 
trial Judge’s table aforesaid. These hold* 
ings were acquired by all tbe mortgagees 
of 1876 together and it is conceded by 
the plaintiffs’ Counsel that they must be 
taken to have been purchased for tbe 
beuefit of tbe mortgagor so as to enbacoe 
the value of tbe mortgaged property. 
The tenancies did not determine by virtue 
of clause (d), section 111, Transfer of 
Property Act, inasmuch as they existed 
for agrioultural purposes and therefore 
are excluded by section 117 of tbe ^ot 
frem the operation of section 111. Bat 
the Privy Council decision in Raia Rithandait 
Ram V. Baja Mumtae Ali Khan (4), which 
was reached before the Transfer of Property 
Aot came into force, shows that even then 
the principle of merger might be applied 
as baing in accordance with tbe principles 
of equity, justice aud good conscience. 
Under section 63 of tbe Transfer of Pro* 
perty Aot it is unnecessary to invoke the 
doctrine of merger and I do not think 
that any distinction can be drawn between 
a single mortgagee and the entire body of 
mortgagees, where there is more than one 
and all aot together. Tbe seotiou does 
not require the accessions to have been 
made by tbe mortgagee by availing himself 
of his position as such : it would, there* 
fore, be idle for tbe plaintiffs to urge that 
the acquieitions might have been made 
even if the mortgage bad noc been 
taken 

With regard to the other acquieitions 
which were made otherwise than by tbe 
entire body of mortgagees and in all cases 
without tbe oetensible participation of 
Deokif^han, it ia urged that tbe lower 
Appellate Court was wrong in treating the 
act of more than one mortgagee as tanta* 
mount to the act of the entire body of 
mortgagees. Reliance ie placed on tbe 
principle now well-settled in this Court 
that one member of a joint family may 
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t)e3om« a teoaDt without the other mem* 
hers heicg his oo teDants: see Anayit Earn 
▼. Takit Singh (15), Oulabriov, Sitaram 
(16) and Deochand v. Moti (17), 

For the defeDdaDt-appellant it is urged 
that the position of Chhotmal and his 
desoeDdants as mortgagees in posses¬ 
sion pnt them iu a speoially favourable 
position for obtaiuiug land from tenants, 
that in the plaint and the oral pleading 
of the plaintiffs’ Pleader recorded on the 
13tb February 1917 their ease was rested 
on acquisition by Chhotmal alone and that 
both the Courts below have held the 
mortgagees to have constituted a joint 
family in i876, since when no partition is 
shown to have been effected, 

Chhotmal died on the 22nd March 1896 
and 6ve of the nine acquisitions now under 
consideration were made after that date. 
The first Court held that the acquisitions 
are not shown to have been effected out 
of the separate funds of Chhotmal or his 
deaoendants and the correctness of this 
conclusion is not questioned here. Against 
this must be placed the fact that in 18 H 
or 1895 Chhotmal alone obtained a patta 
from the Settlement Officer in respect of 
all the holdings which had been acquired 
up to that time. An explanation of this 
was offered in the concluding sentence of 
the third paragraph of the present appel¬ 
lant’s written statement, and m this connec¬ 
tion it is necessary to mention that from 
lt9l to the end of lt94 the mortgagees 
of 1376 were out of possession, having 
been wrongfully ejected by the mortgagors. 
The lower Appellate Court’s view is that, 
inasmnob as clause (e\ ssotion 76, Transfer 
of Property Act, prohibits a mortgagee in 
possession from committing any sot which 
is destructive or permanently injnrious to 
the property, it follows that he must hold 
for the mortgagor any purchase of a 
tenant’s right he may make, whether he 
is sole mortgagee or one of a body of 
mortgagees. The learned Judge expressly 
laid down that the mortgagee in possession 
is a trustee for the mortgagor of any 
accession, but for this position there appears 
to be no authority and the most that 

(15) 4 C P L. R. 67. 

(16) 8 0. P. L. R. II. 

(17) 1 N. L. ». 178. 


can be said appears to be that the position 
of such a mortgagee is in some ways 
analogous to that of a trusted. I do not 
think that one of several mortgagees in 
possession can reasonably be regarded as 
holding a worse position than one of several 
co-sharers in an nninonmbered village. 
In Jairamv. Balaji (18) it was held by 
Ismay, J, C., that a oo sharer who pur¬ 
chases the holding of an absolute oscupanoy 
tenant, becomes himself an absolute occu¬ 
pancy tenant. There is no evidence or 
suggestion in the prasent case that the 
mortgagors suffered any loss by the 
substitution of Chhotmal for the original 
teuante and it is important to remember 
that the holdings now in view were all 
acquired after the mortgage of 1876 was 
foreclosed and before the subsequent 
mortgagees obtained any decree. That 
Chhotmal and his descendants have con¬ 
sistently treat’-d the so oallei accessions as 
tenancies acquired for their exolustva bsneSfc 
appears nob only from the settlement pitta 
(Exhibit P-3) but al^o from their persistent 
contention before the Revenue Authorities 
that the lands should not be treated as 
khuik'iskt. Until the mortgage o^ 1876 
was redeemed by Jagannath Prasad, Prem 
Narain and N^anhelal, there could be ni 
question of their declining to accept 'Jbhotmal 
or his descendants as tenants of the en¬ 
tire proprietary body. I find from the 
record of .Suit No. 19 of 1910 that the 
mortgagees of ISc?) could have sued for 
foreclosure on that mortgage in May ls93. 
They, however, delayed their suit for 17 
years and so far as the eoquiaitiona made 
in 1878 (Exhibit P.26), 1883 (Exhibits P-^8) 
and (P--10). 1889 (Exhibit P 41), 18)7 

(Exhibit P.29) and 1S02 (Exhibit P 3:1) 
are concerned, the present proprietors have no 
sort of eqairable oliim to in erfer« with rhe 
plaintiffs’ occupation as tenants. By their 
03 owners for the time baing the plaintiffs 
were admittedly recognised as tenants and 
they remained in possession as tenants for 
over 12 years. I hold, therefore, that they are 
entitled to retain pojsession of these lands 
as tenants representing the original tenants 
from whom they were aoqoired. 

With rpgard to the a^qai.sitions of 1908 
(Extiibii P 31', 1909 ^Exhibit P. -lO and 


(IS) UO. P. L. B. 9. 
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1911 (Exhibit P'7), the question is whether 
the plaintiffs* position is weaker by reason 
o( their poaeession bavins' extended over 
leas than 12 years. This I would answer 
in the negative. . In any other view it 
would seem essential to bold that the 
power of the other eo^owners to aooept the 
plaintiffs as tenants of the entire proprietary 
body depended on their obtaining the 
approval of the mortgagees of IB85, 
although the latter did not redeem the 
property from the mortgage of 1876 until 

1912 or later. As already remarked, it is 
not shown that by sobatitution of the 
plaintiffs for the original tenants the in* 
terests of the proprietary body have been 
in any way injured. 

It is unneoeseary now to oonsider whe* 
tber the plaintiffs ean properly be allowed 
the sum of Rs. 4,116*12'6 for their aaquisi* 
tions 88 against Rs. 3,776 allowed by the 
lower Appellate Court. In respeot of the 
lands acquired by Exhibits P*23, P.24. 
P'25 and P-27 the plaintiffs will be paid 
Rs. 1,200 only, their claim for possession 
of the connected lands being dismissed. 
For the other holdings acquired the plaintiffs 
will be given a decree for possession as 
tenants. The lower Appellate Ccurl’s decree 
is set aside and a fresh decree in accord¬ 
ance with the foregoing oonolosione will 
be drawn up. Costs of the plaintiffs’ 
objections will follow this result. The 
defendants will bear their own costs in 
both the Ccurts below. The plaintiffct’ 
costa in the lower Courts will be paid by 
all the defendants. 

Appeal dismigsed. 

Decree vnried. 


LAHORE HIGH COURT. 

Second Oivil Appeil No. 23C6 ov 1919. 

ApiillO, 1920. 

Present: —Mr. Justice LeRossigno). 
Mueammat ASA DEBl—DEVENDiKT 

—Appellant 

tersus 

BASH! RAM—PLAihT.FF andotlEbe— 
Defendants—Kefpondents. 

findt* La\¥’^Widovi^Maintenai%u~-~^ Sight of 


residence—Widow, whether hound to liquidate hus% 
band’s debts. 

Ordinarily, a Hindu widow bas a right of 
residence in the family house and she may not be 
ousted except to satisfy claims wbioh are paramount 
to her right of residence, which is a part of her 
right to maintenance, [p. 199, ool. 1.] 

The widow of an undivided member of a Hindu 
family can set up her right of residence against a 
purchaser for value, unless the alienation was for 
a family purpose, but the widow of a divided 
member is bound to liquidate any debt which was 
binding on her husband unless it was incurred in 
fraud of her right, [p- ^6^* i ] 

Where,however, the husband loses the property 
in his lifetime, there is nothing to which his widow 
can succeed as his heir or from which she can derive 
maintenance, [p. 199, cols, 1 & 2.3 

Second appeal from the decree cf the 
District Judge, Lahore, dated the 25th 
August 1919, revereiug that of the Subordi¬ 
nate Judge, let Clasp, Lahore,dated the Slst 
March 1919, dismiesiug the claim with costs. 

Mr. Manokar Lall, for the Appellant. 

Dr. Qokal Ohand l^arang, for the Eeepoud- 
enip. 

JUDGMENT.—The faots of this ease are 
that the plaintiff in execution of bis own 
decree agaiust one Ratan Gbacd purchased 
Ratan Chaud’e half share iu a house and now 
sues for posseeeion by partition of that 
share. 

Ratan Cband hae died and the claim to 
partition ie accepted by the other oo'sharer, 
the brother of the late Ratan Cbaod, but 
is oonteeted by Ratan Ohand'e widow, who 
sete her right of residenoe against plaintiff 8 
claim. 

The trial Court dismissed the suit on 
the ground that Ratan Chand was a 
wastrel and the moneys advanced to 
him by the plaintiff were cot for necessity 
or family purposes and consequently the 
debt incurred by him was not bicding on hia 
widow. 

The learned District Judge decreed for 
the plaintiff on appeal, on the ground that 
though Ratan Cband was addioted to drink, 
there was no evidence that the particular 
debts with wbioh the ease is concerned were 
tainted with immorality. 

This eecond appeal was then preferred 
and it is urged that the onus of proving 
that the debts were binding on the widow 
lay upon the plaintiff, who bad not proved 
their nature. 

For the reipo&dent it was QQate&ded that 
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the right of residenee enjoyed by a widow 
was a nght wbioh was liable to postpone* 
ment to the satisfaetion of any of her hns' 
hand's debts, moral or immoral, and that 
in this ease her hasband had lost this pro* 
party, t.e., his half share in the house, in his 
lifetime and nothing was left to which his 
widow ooald saooeed as his heir, or from 
which she ooald derive maintenance. A 
Hinds widow nnder ordinary eirasmstanees 
has a right of residence in the family hosse: 
Hindn Law, by Malls, page 437; Trevelyan's 
Hinds Law, page 76, and she may not he oast* 
ed except.to satisfy claims which are para* 
mosnt to her right of residence, which is a 
part of her right to maintenance. 

I have been referred to a host of aatbori* 
ties; in^er alia io:*— 

Mulla's Hindn Law, paragraph 468, 
Bamanadan v. Bangammal (1), Venkaiammal 
V. Andyappa Ohetti (2), Jaiwantiv, Tej Narain 
(3), Taleteand Singh v, Bukmina (4\ Jayanii 
Suhbiah V. Alamelu Mangamma (5), Oauri 
V. Ohandramani (6), FaZu v. Qanga (7), Bajuh 
Pirihi Singh v. Bani Raj Kcwer (8) and Afani* 
lal V, Bat Tara (9). 

From a perssal of tbeas antboritias it 
appears that a distinction most be drawn 
between the case of the widow of a divided 
member of a Hindu family where the widow 
is her deceased fansband’s heir, and the 
widow of an ondivided member who on her 
basband’s death does not sacceed him bat 
retains a lien for maintenance on the property 
of the undivided family, [q the latter case 
she can set up bis right of residence against 
a parohaser for valae, unless the alienation 
was for a family purpose. In the former, as 
she is not a creditor of her husband’s estate 
but represents him, she is bound to liquidate 
any debt which was binding on her husband 
[Of. Jayanti Subbiah v. ^IZameZi* Mangamma 
(5) and Mulla’s Hindu Law, paragraph 468] 
unless incurred in fraud of her right. 

In this case the debt was due by the bus* 

(i; 12 M. 200 (P. B.); 4 Ind. Deo. (n. a.) 63l. 

0 .^2) 0 M. 130; 7 Ind. Jur. 127j 2 Ind. Deo. (n. s.) 


(8)41 Ind. Oas. 

1916. 


102; 120 P. W. H. 19175 10 P. R. 


GOl; 2 Ind. Dec. (k. f 


160 *^ ^ ^ 
tfi) 27 M. 46, 

}?! i f • 262, 1 Ind. Dec, (n. b)177. 

Jfi. Jo n 1* ^ 21!} 4 Ind Dec. (n. s.) 66. 

}q\ .? f' o' 20 W, R. 21; 3 Sar. P. 0. J. 25 

19) 17 B. 898} 9 Ind. Dec. (n. s.) 259. 


band and the property was lost by him in bis 
lifetime. Had it been necessary to decide 
whether the debt was for a necessary purpose, 
I should have held that that had not been 

established. 

For the above reasons, I dismiss the appeal 
with costs. 


Appeal diimieetd^ 


MADRAS HIGH COURT. 

Civil Apfbal No. 173 op 1918. 

August 28,1919. 

Pretenti^M-r, Justice Sadasiva Aiyar 
and Mr. Justice Burn. 
VENGANAT RAJA VASUDB7A RAVI 
VABMA RAJA AVBRGAL 
Depbkdamt No. 1 —Appellant 

versus 

NAITHIL4TH MATATHIL RAMAN. 

KUTTY MENON ans oraeRs- 
Plaintifp and^Dhpenbamts 2 to 7~ 

Rbspondemts. 

Civil Procedure Code* Act F o/1908\ $. II—Rea 
jadioata—Appeal, disposal of, on points independent 
of those decided by trial Court, effect of—Malabar Law 
—Tarsvad —Agreement by karnavau for benefit of 
tarwad —Junior member not consulted—Agreement, 
whether valid. 

Where an agreenaent is entered into by the 
karnavan of a Malabar tarwad for the benoUt of 
the tarwad, the fact that a junior naember was 
not consulted about it is not a legal ground for in¬ 
validating the agreement, [p. 20i, cols. 1 & 2.] 

When an appeal is Sled and admitted, the matters 
decided by the lower Court cease to be res fudicata 
and are left open between the parties for argument 
before, and decision by, the Appellate Court. If the 
Appellate Couru disposes of the appeal on points 
independently of those on which the lower Court 
rested its decision or in terms of a compromise 
between the parties, the findings of the lower Court 
do not operate as res judicata in regard to the 
matters dealt with by it.[p. 201, col- 1,] 

Appeal against the daorea of the Court of 
tbe SiSordinate Jadire, South Mvhbar at 
Pilghat, in Or'ginal Suit No. 39 of 1916. 

Measrfl. 0. F. Ananthakri^hna Aiyir and 
P, 6. Kalyanasundara Aiyur, for the Appel¬ 
lants. 

Messrs. 0, Madhavan Na«V, P. Appa N^air and 
8 . Saeharan Kutti Natr, for the Respondents, 
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This appeal coroing on for bearing' on 
tbe ISlbi 19tb and 2l8t of Angnet res- 
peotively and having atood over for ooneider- 
ation till this day, the Ooart delivered the 
following 

JUDGMENT. 

Sadasiva Aitab, J.—The let defendant, 
the Valia Nambidi of Kollengode, is the 
appellant before ns. 

The foit was brragbt by the last enrviv- 
ing member of a Nair Tarwad for an in- 
jnnoHon against the •at defendant’s (Nam- 
bidi’s) ezeroisiog the irrigation rights seonred 
to him under the registered oompromiae 
deed. Exhibit XIV ^dated 6th July 1904), 
signed by the plaintiif's, deoeased elder 
brother (the then Karnavan of the plaintiff’s 
Tarwad), by the let defendant and by 
the members of the 2od defendant’s family 
(who might be called shortly ‘the Panda- 
rams'’) and intended to deBce clearly snd 
for ever” by agreement the respective 
rights of the three families to the nee of 
the water flowing in certain channels t>-k* 
ing off from the Meenkara river by the 
help of an aniout called the Entta Ketavn 
aniout ooDstruoted by the plaintiff’s Tarwad, 
The dipputed agreement Exhibit XIV, 
dated 6th Jnly 1904, between the above 
interested three families was entered into in 
snpereepsion of the prior agreement Exhibit 
A, dated 9tb March 1897, executed between 
two only of the three parties, namely, the 
plaintiff’s Tarwad and the Pandarams. 

The plaintiff’s case is (see paregaphs 5, 
8, and 9 of the plaint):— 

(a) that the let defendant cunningly 
gaintd over late Gopal Menon” <the plant* 
ifl’s elder brother and then Tarwad K'^r- 
navan) and through him” the Pandarams, 
that “the let defendant made G pal M-^non 
to believe that he” (the lat defendant) 
would cause one of bis youneer brothers 
to marry one of bis (Gopal Menon’s) daugb' 
ters and (thus) got the Keiar.” (Exhibit 
XIV) “executed” without neoeesity “fraudu¬ 
lently ” and that the let defendant’s younger 
brother afterwards married a daughter 
of Gopal Menon; 

(h) that the said Karer was highly detri¬ 
mental to the plaintiff and to hie Padum 
Nilam and Netuvanohiia Nilam ‘ ard great 
trouble, loss and rnin are likely to hai pen 
to many of the holders of the aniout lower 

down tberehy,” and it is opposed “to the 

• » 


stipulations made in reapset of^ tbd ftniGM 
and channel by the Government itod tilt 
plaintiff’s Karnavan Gopala Menon.” 

The Pandaram deferdants (Nos. 2 to 7) re* 
mained ex payte The principal Pandaram 
defendant (2ad defendant) gave evidende in 
support of the Karar Exhibit XIV, which la 
attacked by the plaintiff. The contest is 
thus between the plaintiff and the 1st defend¬ 
ant whose familes are (aco*^ rdiug to paragraph 
11 of the plaint)* ancient enemies.” One 
further alleg‘tion cf the plaintiff is that he 
knew of hie Karnavan’s fraudulent and ool- 
In-ive ic‘inn only after January 1914, when 
the 1st defendant for the 6rsl time (accord* 
ing to the plaintiff) attempted to enforce 
his rights of irrigation under Ezh'bit XIV 
though the Kaiar bad been executed in Jnly 

1904. 

The iseues raised by the lower Court oh 
I he 1st defendant’s contentions are (among 
othfr-«) the following: 

'2. ie the Karar referr^'d to in para* 
graphs 7 and ' of the plaint invalid ae alleged 
by^the plaintiff?” 

' 7. Whether the dispute as to the cha 
and aniout referred to in the plaint ba<< not 
been Gnally settled by the decision in Origi¬ 
nal Suit No. ^0 of 1900 and Appeal Suit 
No. 59 of 1903 High Ooart) and is not the 
1st defendant’s claim barred by re» iudicata 
by reason of the said deoisicn ?” 

I propose to deal only with these two iesuee 
b^oau>e if they are decided against the plain¬ 
tiff bis suit ails. 1 think that the lower 
Comt wi uM have done well to have raised 
(having reference to the allegationn ot the 
parties) three clear and distinct isieuee on 
the points involved in the second issue. I 
shall accordingly expand the issue thus: 

(2a). Did the Ist defendant, by promis¬ 
ing to make one of hie brothers marr^ 
Gopal Mecon’e daughter, induce him td 
enter into the agreement Exhibit XIV and 
did G'^pal Menon enter into the agreement 
wiib (hat ulterior object and not in the 
interest of the Tarwad as a Karnavan should 
h»v done? 

(■6>. Is that agreement deterimental to 
the interest of the pl>!ititiS’8 Tarwad bjt 
renion of ite causing injury to the irriga¬ 
tion of (he plaintiff’s Tarwad lands, whereas 
fl e rdd agreement Exhibit A (between the 
plaintiff’s Tarwad t^ud the Pandanim6)f 
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Wblob it Biiperse^ed, did not oanse any snob 
detrimt^Qt ? 

(2c). la that agreement delriaaontal to 
tbe plaintiff’s Tarwad as interferintr 'vith 
bia obligations to tbe Gnvernment and to 
tbe owners of lands lower down the aniont 
and ia it, tterefore, not binding on the plaint- 
ifl’s Tarwad ? 

The learned Snbordinate Judge dealt with 
tbe 2nd and 3rd issnes together in para* 
graphs 6 and 7 of his jadgment. So far 
as tbe ‘^nd issoe is oonoernsd, he does not 
some fo olcse quarters with the grounds put 
forward by the plaintiff as his grounds of 
attaok against the Karar. The Subordinate 
Judge’s aocoluflir ns nn tbe facts <*re: 

(а) Exhibit XiV was entered into by 
Gopal Memn (the plaintiff’s Karnavan) with* 
out the knowl-^dge and consent of tbe plaintiff 
(a junior member then) ; 

(б) The Karar Exhibit i.lV*'i8 prima 
facte injurious to the interests of plaintiff’s 
Tarwad as it brings in a new joint owner 
or beneficiary of the aniout and obannel” 
(that is a new beneficiary in addition to the 
plaintiff’s Tar A ad and the Pandarams who 
were the beneficiaries under Exhibit A of 

18^7). 

1 feel ocnstrained to remark that this 


ground invalidating the agreement to which 
his Karnavan was a party. 

The Subordinate Judge should have 
considered the respeotive terms of Exhibit A 
and Exhibit XlV as they affected the 
plaintiff’s Tarwad, should have considered 
the evidepos let in on both sides about 
the alleged fraud and oollusion, and then 
decided tbe three questions [a), (6) and 
(c) and fioally arrived at his conclusions on 
the ^nd issue. 

H)wever, as this is a regular appeal in 
which we are entitled ourselves to arrive 
at the necessary finding on the I 

shall proceed to tbe oon-ideration of the 
evidence. 

Bdfore dealing with the oral evidence, 
a f^w facts as to the litigation in tbe 
course of which the oompromifle Exhibit 
X V was entered into might be mentioned. 
That litigation began by the soit (Original 
Sait Nr. 4L4 of 1902) brought by the 
Namhidi as plaintiff against Gopala .Me >od 
(the Karnavan of the present plaintiff’s 
Tarwad) as tbe 1st defendant and against 
the Secretary of S’ate for fndia as the 
2nd defendant for two principal reliefs, 
“ to direct the 1st and 2nd defendants to 
surrender the road-site de'crib^d in the 


is an unsatisfactory way of disposing of 
the issue, which is whether the Karar Ex* 
bibit XlV ia invalid “as alleged by the 
plaintiff,” that is, on the gronod that it 
would o-iuse “ great hardship " by cutting 
off irrigation water which the plaintiff’s 
Tarwad lands ere get’ing nnder the old 
Karar and that it would put to ' trouble 
and loss tbe plaintiff, tbe ancient enemy ” 
of the 1st defendant’s family, and that 
“inoaloul- bla and inesttmable loss and ir mble 
a’d mental pain are likely to befall the plain* 
tiff every year ” Uee plaint paragraphs 11 
and 12) and on (he ground of frau^, 
collusion and danger of subjection to legal 
liability to Government and to the lower 
riparian owners. The casual observation of 
tbe Subordinate Judge that the Karar is 
*■ prima facie detrimental ” because it intro* 
duces a tliird berefi iary, is not onnvincing 
as nilsss the iiitr<i<uotion cf thsSrl b^ne- 
fioiary lessened the bi^nefit till then en.j >yed 
by the plaimifl’s Ta-wa-i under the old 
agreement, the m^re iorrcdnorion of a naw 
beneficiary 04nnot be uetrimental. The plamt* 
iff not having been oonsalted is not a legal 


plaint schedule to the plaintiff, after o^uung 
the channel which the 1st defendant newly 
opened through it to be filled up and after 
converting tbe said pbt into roid-site and 
if the channel is not filled up, to direct 
the 1st defendant to pay to the plaintiff 
Rs 50 r the expenses tba^ would be 
required for the filling up of the said 
channel ; b) to restrain tbe defsnda ts 
by a perpetual injunction from opening a 
ohaiin^'l along the said road*site and from 
carrying water through it, in case it is 
that the said road-si^e hae net been 
giv**n up by the G ivernmen-. ” The 

channel referred to above is the channel 
which was irrigating about 2,000 p^rai 
of Gopal Menon’.s (and the present 

p a'citift’e) Tarwad lands, D in the Com- 
mis'^ioner’s plan Exhibit Xil (I refor to 
that plan ai proved to be oovrset in pie- 
ferenoe to the plaintiff’s plan B'. t Is 
ol-sar that if the Mambidi (the pre-iM. Ut 
defendant) had suo'^fd d in that sna, h- ;i 'ht 
by him, the pliiutift’.4 I'arAiai ’’ .v-nld 
h.ivj bjan injured a Jii-^id-raoly ” a-; a unit* 
ted in plaintiff’s own eviionc.? in l!i-d 
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(eee pae:e 159 of the prioted reoords, lines 
42 to 44). 

I sball farther set oat (a) the rights of 
irrigation of the plaintiff’s Tarwad and the 
Pandarama’ family under Exhibit A and (6) 
of the plaintiff’s Tarwad, the Nambidi’s 
Kovilagam and the Pandaram’s family under 
Exhibit XIV. Under Exhibit A of 1897, 
(1) plaintiff’s Tarwad got the right to take 
water during 111 days out of the 9 months 
(or 273 days) in the year daring wbieh 
water was available (the remaining 3 
months from the middle of Maroh to the 
middle of June or about 92 days in the 
year being oonaidered useless for irrigation 
purposes) ; (2) the Pandarams’ family bad 
the Marai during the remaining 162 days. 
(1 have taken 273 days as equivalent to 
the 9 months, though the parties might 
have roughly oonsidered that each month 
oontained 30 days). 

Under Exhibit XIV of 1904: I. Plaint¬ 
iff's Tarwad got abont 165 days instead 
of the 111 days in Exhibit A (out of the 
278 days) ; 2, The Pandarams’ family got 
54 days’ Murai (they having had 162 
days’ Moral under Exhibit A) ; and 3. 
The Nambidi’s Tarwad got the remaining 
54 days’ Morai newly. 

It will thus be seen that the plaintiff's 
Tarwad got under Exhibit XIV irrigation 
faoilities for 54 days (165 mions 111) 
more than they bad under Exhibit A 
and as it is ooneeded that the partioolar 
days in the M»)labar months during wbiob 
irrigation is allowed do not matter, Exhibit 
XIV is mnoh more advantageous to the 
plaintiff's Tarwad than Exhibit A, it is 
the Pandarams that lost under Exhibit XlV, 
bat the Pandarams not only do not oom* 
plain but (as 1 said before) 2nd defend¬ 
ant gave evidence in this suit as defend¬ 
ants’ 3rd witness in favour of the Nambidi. 
How then oould Exhibit XIV. whfoh was 
executed in oompromise of the suit of 1902, 
be detrimental to the interests of the 
plaintiff's Tarwad ? 

Only two witnesses were examined for 
the plaintiff. The 6rst witness is the 
interested plaintiff himself and he is 
wholly unable to state how an agreement 
whioh is more favourable to bis Tarwad 
than the former agreement, is really 
detrimental to hie Tarwad. The gist of 
hie evidence is that beoaaie it favours bis 


enemy, the Nambidi, it is detrimental to 
himself. The 2od witness is a dependant 
and oreature of the plaintiff and he 
gives no evidenoe about the alleged iDjar 7 
caused by the new Karar. He says : *' 1 
depend upon the plaintiff for my subsis- 
tense." Even his Kudiyiruppu belongs to 
the plaintiff. As to the alleged promise 
made by the Ist defendant to Gopal 
Menon to make one of the Ist defendant's 
brothers to marry Gopa! Menon’s daughter, 
the only evidenoe is that of the plaintiff. 
He 6rsfc said that the 1st defendant’s brother, 
Madbava Rajah, was to marry Gopala 
Menon’s daughter, but be was obliged to 
admit that Madbava Rajah’s marriage bad 
taken place in 1901 about 3 years before 
the date of this Karar. No doubt, one of 
the defendant’s brothers married. Gopal 
Menon’s daughter after date of Exhibit 
XIV, but this was five years after the date 
of Exhibit AIV. There is absolutely 
nothing to eonneot that marriage with 
Exhibit XIV, except the plaintiff's evi¬ 
denoe whiflb is praotioally vague heresay 
evidenoe. 

As regards the oontention that the 
agreement interferes with the plaintiff’s 
obligations to Government and to the owners 
of lands lower down the anient, this has 
been luffioiently dealt with in the judgment 
of my learned brother sitb wbiob 1 entirely 
agree. 

The Subordinale Judge has found the 
agreement to ba invalid on the ground that 
the 1st defendant is legally preoluded 
from relying on the Karar by reason of 
the re$ judicata oreated by the deoiaion of 
the High Court in Appeal Suit No. 59 
of 1903 (7th issue). 

The faets oonneoted with that litigation 
have besn set out in the judgment of my 
learned brother. The Court of first instanoe 
dismissed the Nambidi’s Suit No. 50 of 1900 
on three grounds: that the site of the channel 
then in dispute belonged to the Oolleotor, 
and that the ohaonel belonged to Gopal 
Menon’s Tarwad; {2) that the Nambidi’s suit 
for injunotion was bad for non-joinder of 
the Seerttary of State as a party ; and 
(3) that the relief of iDjaootioQ is a matter 
of disoretion in the Court and in theoiroum- 

stanoes of that oaae, the injonotion relief 
oould not be granted, especially as in the 
absenoe of the Government as a party, 
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Buoh relief would be futile. When the In the reenlt, the appeal must be allowed 
ease went up on appeal to the High Court, with the aPPell^^t« 

this Court was not ealled upon to deeide Courts payable by the p amtiff. 
it either on the questions of law or on the Bur», J.—The phintifF, who is we last 
questions of faot argued in the first Court, surriving member of a Malabar Tarwad, 
None of the three grounds on wbioh the brought this suit for an injunotion and 
lower Court decided that the suit, so far to restrain the Ist defendant and his 
as it related to the iniuuoiion relief in agents from interfering in any way with 
respeet of the aniout and I site, should an aniout and ohanr.el which the plaintiff 
be'dismissed was considered by this Court claims to be bis property. Defendants Nos. 2 
and no opinion was arrived at on the to 7. the representatives of the parties 
question whether the lower Court’s view who will hereafter be referred to as the 
on any of the three points was right or Pandarams, are persons who admittedly 
v^rong. (That suit itself was substantially have some rights in the channel and who, 
and mainly for the redemption of some according to the finding of the lower 
mortgaged lands on payment of the Court, are joint owners cf the anicutand 
mortgage amount and of the value of the channel along with the plaintiff. The 
improvements) It is an elementary prinoi* lower Court has granted the injunction 
pie of law that when an appeal ie filed prayed for and the let defendant appeals, 
and admitted, the matters decided by the The aniout in question is known as 
lowerCourt cease to be and are left Kottakatavu and is thrown across the 

open between the patties for argument before, Meenkara river. It is a temporary^ oon« 
and decision by, the Appellate Court. No eti notion of branches and mud wbioh is 
questions were decided in the Appellate renewed from year to year with the per. 
Court in the suit of l&OO owing to the mission of the Collector (wde Exhibits XVII, 
parties agreeing that that portion of the Q. R). The aniout appears to have been 
decree of the lower Court which refused constructed for the first time in 1884 for the 
the injunction reliefs relating to the chal irrigation of some land known as Kolampara 
and anicut site, should stand, the remain. Cballa, which is the Jenm property of the 
ipg portion of the decree relating let defendant and which was held by the 
to redemption being modified in favour of plaintiff's Tarwad under an agreement of 
the Natibidi (appellant) on the question 1841 for a term of 3 ears and subject to 
of the valce of improvements. Under certain conditions as to rcolamation. It was 
those oiroumstanoes, it is futile to contend so used until 18S6, when it became 
that any finding as to the rights of the unueoessary for the irrigation of this 
Nambidi and Gopal Menon in the sites of particular land because other sources of 
or the waters tapped by the chnl and the supply were available. The plaintiff 9 
aniout was arrived at by the High Court family have acquired a considerable extent 
on appeal. The argument based on the of land at some distance to the west of 
imaginary existence of that implied finding the Kolampara Challa. This is referred 
by the High Court, a finding wbioh, if it to in the evidence as the Pallam land, 
existed, is, no doobt, later in date than It appears to have been irrigated from 
Exhibit XIV of U04 (the High Court the Meenkara river prior to 1896, but 
compromise decree being dated January 1105), disputes arose as to the course of the 
the argument being that that implied channel and this led to the supply being 
finding declared rights which superseded stopped. In 1896 an application was made 
the rights created by Exhibit XIV, there- to the Collector for permission to construct 
fore, fails. No finding negativing the a channel along an abandoned road to 
rights as declared and agreed upon in reach the Pallam land. The let defendant 
Exhibit XIV was necessarily implied in raised objections to the request being 
the High Court’s decree, as no such findirg granted {vi U Exhibits XXXI and XXXII). 
was necessary for the disallowance by but evtxtuai.y sanction was Hocordsd by tl,o 
consent of parties or even othe^wi^e of tl e ColUotcr in 1897 {vide Exhibit At 

plaintiff’s prayer for injunotioD iu that suit abt ut Ite fme when permission tor the 
in respect of the aoicat and site. conettuotion of the tew ohannel had 
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obtained, an agropni'^nt wa^ entered into 
between the plaintiff’s Tarwad and the 
Patidarams (Kzhibit A.) for dietribntion of 
the obannel water between them. The water 
is available for nine months in the year 
and Doder the agreement Exhibit A, dated 
the ^th of Maroh 1897, the plaintiff’s 
Tarwad was to take water between eertain 
dates in eaob month and the Panlarams 
were to have the right to it for ihs 
remaining days of each of the months. 
The let defendant was no party to this 
agreement. On the 14th of Deoember 1900 
the Ist defendant institute i Original Suit 
No. 50 in tha Court of the Subordinate 
Judge of Palghat. He sought to reoovpr 
pO'Ss^sion of the lands held by the plaint ff’s 
Tarwad under the agreement of 1S49, suhjeot 
to the oonditions as to oompensation which 
bad been provided therein. He aUo 
alleged that the let to 4th defendant.s in 
that suit, now represented by the plaintiff, 
had been irrigating the lands in snit by 
means of the Kottakatavn aniaut and the 
obannel coming therefrom. He contended 
that the^e bad been constructed by tbe 
defendants in tbeir capacity as persons 
in possession cf tbe lands which he 
sought to redeem, that they should be 
considered as adjuncts to these lauds and 
st^oald be surrendered to him along with 
tbe lands. Tne plaint further sets out 
that tbe defendants bad constructed a 
branch channel so as to interfere with tbe 
supply of water to tbe lands then in suit. 
It was asEerted that the defendants bad 
no right so to divert water to other 
lands of theirs and a perpetual iojoDotion 
was aeked for restraining them from doing 
80 . The 1st defendant in that suit, wlin was 
tbe Karanavan of that Tarwad, in his written 
sta eiuent set out the history of tbe aniout 
and channel and stated that these bad 
been oonstrueted with the permiseion of 
Gjvemrnent and that the ohanpel leading 
to tie Pallam land had been dug on land 
which was tbe property of Government, 
The Subordinate Judge rejected the 
plaiiitiff'a prayer in so far ae it asked for 
an it jonotitn to prevent tbe taking of 
water to the Pallam land. In bis judg. 
mcDt the Subordinate Judge finds that 
the Government had not gianted peraiisetoQ 
for the onnetrootion of tbe aniout in 1884 
to tbe applicants merely on the ground 


that they were tbe tenants of tbe plaintiff 
and that in any event tbe permission 
granted in 1896 and subsequent years had 
DO necessary oonneotion with tbe grant in 
1884. He also found that it was not 
established that the channel was necessary 
for the oultivatioD of the Kolampara Ohalla. 
As regards tbe ownership of the channel 
be found that it was exclusively the 
property of the Ist defendant. This finding 
is based on tbe authority given by the 
Collector to the 1st defendant to excavate 
the chaDLel. But the Subordinate Judge 
pointed out that there might be a queAtion 
with regard to the ownership as between 
the G'veroment and the Ist defendant. 
The G>vernment was no party to the suit, 
acd in several place.s in tbe judgment it 
ia stated that the reliefs asked for in 
respect of the aniout and obannel cannot 
be granted because tbe Secretary of '^tate is 
no party to the suit. An appeal was 
preferred by the plaintiff in Original Suit 
No 50 of 1900 and be sought to have 
tbe decree of tbe Court of first ipstanoe 
reversed with regard to the refueal of the 
iojunotioD. Tbe appeal was eventually 
disposed of in terms of a oompromiee. A 
modification was made in tbe original 
decree with regard ts the amount of com* 
pensation payable by the plaintiff and in 
other respects the decree of tbe Subordinate 
JndgA was confirmed. Tbe order of tbe 
High Court was passed on the 5th of 
January 1907, The original decree of the 
Pnlgbat Court was passed 011 tbe let of 
December 1^02. 18 days later tbe present 
Ut defendant instituted another suit, 
Original Suit No. 454 of 1902 on tbe file of 
tte Dietriot Monsif of Alator, and to this 
he made G -pala Menon tbe Karnavan of 
the plaintiff's Tarwad and the Secretary 
of State parties. Tbe plaint sets out tbe 
facto regarding the permission granfel by 
(be Collector in 1890 for tbe construction 
cf a channel aud alleges that the Govern* 
znent bad no right whatever to grant such 
permissioD, as tbe site of the obannel is 
the property of the plaintiff. It was 
stated that the site formed part of an 
abai'doned road and was tbe plaintiff’s 
properly and even if the road was held 
out not to have been abandoned, yet the 
public rights over the surface were only of a 
limited cbaraoter and the Government h!(4 
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BO power to eaDotion the excavation of the 
ehancel. The prayers were that the 
defendants be directed to snrrender the 
load-site to the plaintiff and should be 
restrained by a perpetual injunotioD from 
opening a ohannel in that place. B:'th the 
defendants 6led written stateraents oonteeting 
the plaintiff's olaim. This suit ^as 

eompromieed on the 6th of July 1S04 and 
the agreement is Exhibit XlV, The 
Secretary of State was no party to the 
oompromise and on the other hand the 
Pandarams, who were no parties to the 
suit, joined in the agreement which was 
entered into between the plaintiff and the 
let defendant. Here matters rested until the 
inatitution of the present suit on the 2rd of 

May 1916. 


2C6 


The plaintiff alleges that until the death 
of hia Karnavan Gopal Menon in May 1913 
he bad no aoQuaintanoe with the management 
of the Tarwad affairs and bad no cooasion to 
inspect the suit properties, it is alleged that 
in 1914, 1915 and 1916 the 1st defendant’s 
agents attempted to divert water from the 
ohannel, that this action on their part put 
the plaintiff upon enquiry and that be then 
discovered that the 1st defendant was 
asserting claims on the strength of the 
oompromise embodied in Exhibit XlV, a 
document of the existence of which the plaint¬ 
iff profesresto have been completely ignorant. 
Paragraph 8 of the plaint alleges that the 
oompromise was brought about by collusion 
between the let defendant and the late iCarna* 
vsnQjpal Menon. Gopal Menon i.*^ said to h-ive 
been induced to enter into this argument 
by a promise of a marriage bat ^een one of his 
daughters and ore of the let defeidiot's 
brothers. Jt is also fuggested that the 
Paudarams hnd been gained over by some 
device and there is also a general alle¬ 
gation of fraud. The plaintiff also asserts 
that the terms of the Karar are very detri¬ 
mental to his interests. In the written 
statement of the let def-'ndant the plaint 
allegations of fraud and ool]n-*ioD are denied. 
The agreement Exhibit XlV is stated to 
have been a 6ona fide fettlement of a dispute 
made with the koowledge of the plaintiff. 
Tte alleged trespass is aho denied, and it is 
stated that ever since the date of the 
oompromise water has been regularly taken 
rcm tbs ohannel by the let defendant’s 


men in accordance with the terms of the 
compromise. 

The main question in dispute is whether 
the nlainliff is bound by this Karar of the 
6 tb of July 1904. Tne Subordinate Judge 
has found that it is not valid and binding on 
the plaintiff. He points out that there is 
seme evidence that Gopal Menon did not get 
on very well with some of the members of 
the Tarwad and that though in other suits 
instituted by the let defendant all the mem¬ 
bers of the Tarwad had been impleaded, 
yet in O'tsrinal Suit No. 454 of 1902 Gopal 
Menrn alone was made a parly. The Sub* 
ordinate -ludge further states that the Karar 
is prima fnc'> ioiurious to the interests of the 
Tarwad as it brings in a new joint owner or 
beneficiary to the anicut and ohannel. 
There is no speoifio finding in respect of the 
allegations of fraud and collusion and lam 
unable to find any evidence in support of 
them. It is true that a daughter of Gopal 
Menon was married to the younger brother 
of the let defendant in 1909, but this 
was five years after the execution of Exhibit 
XlV, and beyond the bare assertion on the 
part of the plaintiff there is no evidence of 
any promises having been held out at the 
time of the Karar. I am not prepared to 
accept the uncorroborated statement of the 
pliintiff as establishing that anything of 
the kind took place. Beyond the suggestion 
as to the piomi^e of mirri^ge, neiiher the 
plaint nor the evidei ce contains any specific 
allegation as to how the improper iLfiaenoe 
was exercised. It is true that the plaintiff 
was not impleaded in Original Suit No. 454 
of lb02, while he had been included as a 
party in Oiiginal i-'uit No 50 of 1900, It 
is also true that be has not signed the 
compromise. His inolusicn as a party 
was not, however, cetes ary ani 1 
do rot think that any inference can be 
drawn from this omission or from the failure 
to obtain his signature in Exhibit X V, As 
to tbe injurious natore of the agreement the 
Subordinate Judge bases hia finding on the 
ground that rights have been oarvtd out 
fe rathird party from those nhioh fjrmeily 
bblorged to the plaintiff’s Tarwad and the 
Pal darams alone Under the first agreement 
t xh b't A of 1S97 the plaintiff Wfirt per* 
niitted to tfake water on 111 days and tLe 
PnodaraiuA for *59 thus op tiio 

full period of nice month.s. Under Kv^ibit 
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XIY 54 days ara alloted to the Ist defend* 
ant, 54 to the Pandarams and 162 to the 
plaintifi’fl Tarwad. The Pandarams are prima 
facie the Bofferere bat they do not contest 
the suit. The plaintiff^a Tarwad gets eon* 
eiderbaly more than it bad before. Tbe 
plaintiff bimaelf ie unable to give any clear 
eiplanation of bow be can be damnified 
by tbid agreement. He professes that 
even if more days' supply is allowed 
him under Exhibit XIY than nnder 
Exhibit A, yet tbe terms of tbe former are in* 
jarioos tobim. He farther added that if tbe 
1 st defendant’s land were to be irrigated even 
for a Naligai, bis crops would suffer. These 
are merely extravagant claims of anobstroo* 
tive nature. Althongb the plaintiff was 
unable to explain. tbe injurious effects of tbe 
agreement, yet some reasons for considering 
it as harmful to the plaintiff have been 
advanced at tbe hearing of this appeal. 
It is suggested that under Exhibit XLY 
tbe first defendant gets some rights to 
interfere with tbe repair and maintenance 
of tbe obaDnel, while under Exhibit A it 
was entrusted to tbe sole charge of tbe 
plaintiff's Tarwad. I do not think that 
tbie is a right ooDStrnction of Exhibit 
XIY, which seems to me to maintain tbe 
plaintiff's rights intact though it possibly 
relieves him of the burden of bsaring all 
tbe charges. Next it is pointed out that 
under tbe permits for tbe construction of 
tbe anicut granted by tbe Collector in 
recent years {vide Exhibit Y) provision is 
made for water being let down the stream 
on 24 days during tbe irrigation season. 
It is suggested that difficulties may arise 
where this provision interferes with tbe 
water supply on days allotted to tbe let 
defendant or the Pandarame. I think, how¬ 
ever, that the whole agreement between 
the parties to Exhibit XlV is subject to 
tbe conditions imposed in the Kyobit granted 
by the Collector. This is clear from para¬ 
graph 6 of Exhibit XIY, which expressly 
refers to “ the order issued by the Gov¬ 
ernment for taking water. ” As far as 
the plaintiff himself is concerned, water 
has to be let down the river pest tbe 
anicut on 12 days only out of tbe 162 
allotted to him. Even deducting these days 
he is in a much better position than under 
the previous agreement. As to the ciroum- 
etancee under which the compromise was 


effected, it must be noted that tbe first 
attestor is one Ananta Pattar who was at 
tbe time a Tahsildar in that locality. He 
has not signed as Tahsildar, but the evi¬ 
dence is that be was deputed to try to 
effect a compromise between tbe parties. 
The Secretary of State had been impleaded 
in Original Suit No, 454. His right to 
tbe site of the channel was disputed and 
the determination of the question of owner¬ 
ship would have raised points of consider¬ 
able diffioully. If the parties interested 
in tbe water supply could be induced to 
compromise their claims, the necessity for 
tbe determination of these complicated legal 
questions might be avoided. In these oir- 
oomstanoes there is nothing improbable in 
an effort having been made by the Collector to 
have the dispute settled, and 1 see no reason 
to doubt the truth of the evidence that 
Ananta Pattar was deputed for this purpose. 
The plaintiff’s Tarwad based t'neir right to 
(be anionfc and channel on the permission 
for their oonsirao ion which had been granted 
them by the Collector. The right of the 
Collector to give aoeb permiesion was directly 
in issue in Original Suit No. 454, and the 
plaintiff himself admits that the interests of 
hie Ts^ad would have been injured to a 
considerable degree if the plainliff in Original 
Suit No. 454 had met with success. Gopal 
Menon eeeme to have acquired oonsiderabie 
property for his Tarwad and to have been a 
stout champion of its interests as against 
the let defendant. At the time of the 
Settlement there was a substantial queetion m 
dispute and I think that Gopal Menon was 
well advised in setting it in the manner he 
did The negotiations were started at the 
instance of the Collector and tbe plaintiff has 
in my opioion failed altogether to establish 
that the agreement was procured by undue 
inffueace on other ur fair means. 1 am unable 
to agiee with tbe finding of tbe learned Subor¬ 
dinate Judge and think that tbe compromise 
was for the benefit of the Tarwad and binding 
on tbe plaintiff. Tbe Subordinate Judge has 
also found on the 4th issue that the let defend¬ 
ant is debarred from enforcing the rights 
claimed by him under Exhibit XIY by reason 
of tbe decision in Oiiginal Suit No. 50 of 1900 
and Appeal Suit No. 59 of 1902. lamun- 
able to agree with this oonclusioo. The 
reliefs which the present Ist defendant 
claimed in that suit have already been 
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mentioned. The Sabordinate Judge foQcd 
that the aoiout and ohat'oel were net being 
enjoyed by the plaintiff’s Tarwad as holders 
of land under Ist defendant bat in virtue of 
the independent sanotion of the Collector 
aeting on behalf of Government. He also 
found that it was not established that in* 
jury would be eaueed to Ist defendant by 
the taking of water through the extensive 
ohannel to the Pallam land. There ti^as no 
determination of the rights of all the parties 
interested in the ohannel water. The jndg* 
ment oontains some strongly worded remarks 
to the effect that the 6rst defendant has no 
title to the aniont and chal, but those ob 
servations must b3 read along with the rest 
of the judgment. It was reoognised that 
the rights Jof the Tarwad were derived 
from the order of the Golleotor and that 
the queslion of ownership as between. 
Government and 1st defendant was open 
and eoold not be determined in the suit 
beoause the Seoretary of State was not a 
party. The faot that the Government was 
not a party is stated as a sufficient reason 
for not granting either of the reliefs wbioh 
were sought with referenoe to the aniout and 
ohannel. There was nothing to prevent 
the 1st defendant contesting the olaim of 
Government to grant permission for the 
eonstruotion of an aniont and ohannel. 
This is what he in faot did in the subsequent 
suit ,in the Alatnr Court. The oompromise 
in that suit was entered into when Appeal 
Suit No. 59 of 1902 was pending in the High 
Court. 1 am unable to see bow anything 
in the earlier prooeedings oan operate tu 
prevent the parties interested in the irriga • 
tion from the channel from coming to an 
agreement between tbemselvesi wbioh would 
lead to the abandonment of litigation wbioh 
in its result might have serionsly prejudioed 
rights claimed by the several oontraotiug 
parties. 

I, therefore, agree with my learned brother 
that this appeal should be allowed and the 
suit dismissed with oosts throughout. 

M. 0. p. 

Appeal allowed. 


LAHORE HIGH COURT. 

Rbvisios No. 937 of 1918. 

June 17, 1919. 

Prenent'. —Mr. Justioe Abdul Raoof. 
Mueammat BAL KAUR and othbrs— 
Plaintiffs—Pbtitioniss 
versus 

SHIB DAS— Defendant—Respondent. 

Civil Procedure Code (Act 7o/1898J, 0. XXXJII 
rr.2t 5, 15—Application for leave to sue as pauper 
not accompanied bp scliedule of property, dismissal 
of—Application, subsequent, whether barred. 

Where an applioation for leave to sue as a pauper 
is rejected on the ground that it is not accom* 
panied by a schedule of the property belonging to 
the applicant, a subsequent application is not barred 
under rule 15 of Order XXXIII of the Civil Pro* 
cedure Code. [p. 208, ool. 1 ] 

Revision from the order of the Subordi' 

nate Judge, Ist Class, Lahore, dated the 17tb 

June 1918, 

Mr. Tirath Ram, for the Petitioners. 
Bakbshi Tek Ohand, for the Respond¬ 
ent. 

JUDGMENT.—The facts out of which 
this petition for revisicn has arisen may be 
stated as follows:—The petitioner applied 
for permission to sue as a pauper on the 
26th of February 1917. This applioation 
was not aooompanied with a sebedule of 
moveable and immoveable property belonging 
to the applioant as required by rule 2, 
Order XXXIII of the Code of Civil Pro* 
oedure. Ou aooount of this defeat the 
applioation was rejected on the 16tb of 
Augnst 1917, The Court recorded the order 
in the following words:— 

'*Tbi9 is an application for permission to 
sue as a pauper, but was not aooompanied 
by a sebedule of any property belonging 
to the applioant, as required under Order 
XXXIII, rule 2, Civil Prooedure Code, 
and is, therefore, hereby rejected under 
Order XXXIII, rule 5, Civil Prooedure 
Code.” 

The applioant then made a second 
applioation, dated the 23rd Deoember 
1917, which has been rejected again by the 
Court. He has, therefore, oome up to this 
Couit for revision. The reason given for 
the rejeotion of the present applioation ie 
that it is barred under Order XXXIII 
rule 15, Civil Prooedure Code. In support 
of this opinion the learned Subordinate 
Judge has relied upon the case of 
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Ohan-ira ^en v. Raja Peary M' han Mookeriee 
(0< Having regari to tbe apsoial featarea 
oE that oaie it oan hardly be said to be 
appHeable to the present oa?e. In the 
present ease beyond the faot ofanapplioa* 
tion being presented without the reqairad 
Bohedole and the appearanoe of the parties, 
nothing farther was done. In the oa^e 
relied npoo evidenoe was taken on bptb 
sides, and it was foand that the applicant 
had made a false etatement, that his own 
purohit oontradiobed him, and that be was 
owner of a bouse. The Bret application 
in that case, therefore, was rejected not for 
want of any formality, but because the 
applicant bad bsen found to be possessed 
of property. The order no dnubt purported 
to have besn made with reference to the 
provieioDS of rule 2, namely, th^t the 
applicant bad not furnished the particulars 
required with regard to the plaint. In 
substanoe, however, the order was made 
within the meaning of rale 7, Order .aXXIII, 
Civil Procedure Cede. 

It ie contended on behalf of the respond¬ 
ent in this case that according to the 
ruling relied upon the eecood application 
was prohibited by rale 15, because the 
order was made under rule 5 (a), and 
according to the said ruling orders made 
under rule 5 barred a second application 
with reference to the provisions of rule 15. 
The IpHToed Ju iges at page 813 of the report 


remark«fd:— 

“i'be qUrstioD, therefore, narrowe itself to 
this, namely, whether the rejection under rule 
5 (a) in all oases is free from the bar laid 
down in rule l5.” 

Evidently the learned Judges meant to 
imply that there may be some oases in 
which an order made under rule 5 (a) 

may he barred under rule 15, and there 
may be other oseee in which such an 
order may not be a bar to a ^second 
application. This ruling was cited in a 
Fall Bench ease reported as Bowa v. 
Shein (2) decided by tbe Lower Burma Chief 
Court, The learned Judges in a very 
exhaustive judgment examined tbe provisions 
of the different rules under Order XXilll, 
Civil Procedure Code, and came to the 
conclusion that an order made under rule 
5 q) could not bar a second applioatiou. 


(1) 33 lud. 812; 20 C VV. N". 639. 

2 ! 42 IdU. Cu.. 303 a*. B.;; 9 L. B. R. 93; 11 Bcu-. 


L. T. 77 . 


It is needless for to examine all the 
rales under Order XXXill. it ja enough 
to say that 1 entirely agree in I he opinion 
expressed by the majoriiy of the learned 
Judges of the Lower Burma Cbie( Court. 

In my opinion, therefore, the Court 
below was' not justiSed in rejecting the 
present application. I set aside the order 
of tbe Court below and send the .case 
back to it to be disposed of according to law. 

Revision accepted. 


ALLAHABAD HIGH COnRT. 

PlBST At-PEAL FROj! 0 DKR NO, 129 tF 1919, 

April 15, 1920. 

Present '.— Mr. Justice Tndball and Mr. Justioe 

Sulftimnn. 

MUHAMMAD ANWAR ALI KHAN ikd 

OTHBbS— AfpELL&MIS 
xersue 

DARA shah KdAN and othbbs— 

Re ponpbnts. 

Quardians and TTards Act (VIII of 1890^, $ 9 . 47, 
48—Order re/HSjn<^ to remove guardian — Appeal, 
wheHier lies, 

Au order refusing to remove a guardian is final 
and is not open to appeal under sections 47 aud 48 
of the Guaraians and Wards Act. 

Appeal from an order of tbe Distriot 
Jodgp, Bareilly, dated tbe 20th Jane 1919. 

Mr. Mukhtar Ahmad, for tbe AppelJant. 

Mr. S. t' Qhose. for the Respondent. 

JUDGMENT.—Tbi!^ is an appeal agaiost 
an order passed by tbe Distriot Judge of 
Bareilly, refueing to remove a guardian 
from her post. A preliminary objection is 
raieed that no appeal lies. We think there 
is cODsiderable force in this argument. Section 
47 of tbe Guardians and Wards Act gives 
a right of appeal against an order made 
by tbe District Court under eeotion 39 for 
removing a guardian, but it nowhere gives 
a right of appeal from an order refueing 
to remove a guardian. Section 48 distinctly 
Bay6:->‘'Save as provided by the last forego¬ 
ing section and by (section 622 of tbe Code of 
Civil Procedure, an order made under this 
Act eball be final and shall not be . liable 
to be contested by suit or otherwise.” It is, 
therefore, clear that no appeal lies from the 
order of tbe Court below and we, therefore, 
dibmiss this appeal with ooeCs. 

Appeal ditmissed. 
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ALLAHABA.D HIGH OOUET. 

Oeimisal Esvisios No. 811 of 19iy. 
February 21, 1920. 
freicni^Mr. Juetioe Piggott. 
LACHMAN CHAMAE— 

APPLiCiBT 
tersua 

BMPBEOE—Opposite Parw. 

Penal Code (Act XLV of I8MJ. f 
marrying woman represented to be a wtdoio^WoTMn 
claiJed as wife by another-Denialby her 
and staying preferably with accused^Accrmd, whether 
guilty of wrongful detention. 

Accused married a woman whom her relatives 
represented to be a widow. The complainant claimed 

the woman as bis wife and demanded her from the 

accused. She denied that she had ever seen the 
complainant, or had had anything to do with him and 
deliberately walked into accused’s house. Accused 
was convicted under section 498, Penal Code, for 
detaining the woman with unlawful intent knowing 
or having reason to believe that she was the wife ot 

the complainant: . • 

Held, that the conviction could not be sustained, 

as the woman’s attitude showed that she 
being detained by the accused with or iwtbout 
justification, having determined to stay with mm 
and not submit to the complainant, and that the 
accused did not have “reason to believe” that she was 
the wife of the complainant, [p. 209, col. 2.] 

Grimiaal revision against the order of 
the Uiatriot Magistrate, Jannpur, dated the 

6 th November 1919. 

Mr. J. Af. Banerji, for the Applisant. 

The Assistant Government Advooate, for 
the Grown. 

JUDGMENT.—The applicant Laohman 
has been oonvioted ander seetion 498 of 
the Indian Penal Oode of detaining a young 
woman of the name of Dhakhia with 
intent that she may have illioit interoourse 
with himself, he knowing or having reieon 

to believe the said woman to be the wife 
of his oaste fellow, Harihar. The evidence 
shows that about the month of March 
1919 Harihar allowed this woman to go 
away with her grandmother. A month later 
the complainant want to look for hie wife 
and was told by the grandmother that ahe 
had gone off with somebody and that her 
whereabouts were unknown. He eventually 
traced her to the house of the accused 
Laohman in a village in another district. 
There is no evidence whatever that Laohman 
knew or had any reason to believe that 
Dhakhia was the wife of another man up 
to the time when Harihar arrived at his 

lA 


boose aod domaDded the woman. There 
is no real reason for diabelievmg Lawman e 

assertion, supported 

ffrandmother represented JfusammotDhakhia 

to him as a young widow aod that he 
believed bimeelf to have eontraeted a lawful 
marriage with her aooording to the osnal 
anetom in the ease of the re marriage of 
a widow amongst members of his oaste. 

The question is whether from the time 
when in the month of June the eom- 
plainant Harihar arrived at Laohman s house 
and olaimed the woman as his wife it 
ought to be held that Laohman had 
“reason to believe” this womsn to be the 
wife of another man, and whether from 
that date he detained her with 

intent. Prom the evidenoe given by idusam- 

mol Dhakhia at the trial it is beyond mestion 
that she was living with Laohman of her 
own free will and had not the alighteet desire 
to return to the oomplaicant. She went so 
far as to deny that she bad ever seen Harihar 
before in her life, or ever had anything 
to do with him. It is not easy 

the evidenoe whether the Courts below were 
inetieed in holding that Laohman had 
reason to believe that Harihar was speak- 
ing the truth when he olaimed this woman 

as his wife. For aught '3 

the reoord ho may have received vehement 

assertione to the , 

Dhakhia and may have felt oonvmoed of the 

truth of these assertions. In any case I 

do not think it can be held on the evidence 

that Laohman “detained” this woman. 
Aooording to Harihar's depos'tmn what 
happened, when he arrvied at « 

house and olaimed 

Laohman replied that he knew nothing about 
Harihar’e olaim. All he knew was that 
he had taken the girl 

mother and had contracted what be believed 
to be a lawfnl union with her. Haying 
thus defined his position, he toM 
that, the latter could do what he thought 
proper. On this the woman deliberately 

turned her biot on Harihar and walked into 

Laobman’s house. I think there can be no . 
mistake about the woman’s attitude. bhe 
was not being detained there by Laohman i 
but, with or witbont jaatifioation, had 
absolutely made up her mind to stay with 
him and not submit to Harihar s claim 

Under the oiroumstanoeB I do nut think 


* 4 9 
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that tbe oonviotion oao be Baetained. I 
aooept tbe applioation of LaobmaD, set aside 
tbe ooDviotioD and seoteDce against him 
and aoqnit him of the offence oharged. He 
hae already been released on bail, bis sureties 
will, therefore, be dieobarged. 

Applicaiion accepted. 


LAHORE HIGH COURT. 

Criminal Appeal No. 636 cf 1919, 

April 27, 1920. 

Preser.t: —Mr. Jastice Martineau. 

INDERSAlN AND OTBEKS—Convicts — 

Appellants 

verfUB 

EMPEROR— Respondent 

Penal Code (ActXLV of as. 140, 149— 

*'OScnce," meaning of —CWminuI Procedure Code 
(Acf Ko/1’5‘^'8', 6. 164— recoi'ihd in pre^tence 
of police OJj'icer, value of —ll’iYncss withholding 
information about offence, reliability of. 

Tlic word “offeDce" iu section .149 of tbe Penal 
<'odc means only an offenco under the Penal Code 
and docs not include an offence under tbe Railways 
Act [p. 225, col. 2.J 

Conseqnently, a conviction under section 128 
of tbo Railways Act, read with section 149 of the 
PcMial Code, is illegal [p 225, col. 2.j 

A statement cannot be said to be properly 
recorded under section l64, Criminal Procedure Code, 
if u Police OUiccr is present at the time and is 
allowed to put questions to tlie witness, j,p. i25, 
cols I A: 2 ] 

Statements of witnesses who do not say anything 
about the commission of an ofTcnce which they 
iiave witnessed to anybody till the time of their 
examination by the Police and who on being 
(jucbtioned previously stated that they knew 
notliing, cannot be relied on. [p. 5^26, col. 1.] 

Appeal from the order of the Special 
Magistrate, Eirst CKss, Robtak, exercis¬ 
ing enhanced powers oeder section 30, 
Criminal Prooedare Code, dated tLe 20tb 
September 1919. 

Dr. Gohal Ohand i^arang, for the Appel¬ 
lants. - 

Lala Shiv Notain, Public Proseoufor, for the 

Respondent. 

JUDGMENT.—‘Thie judgment will dispope 

of ten appeals, namely, Noa. 636, 637, 690 to 
694, 755 aDtl 790 of 1919 and 77 of 1920. Of 


(1^20 

the appellants in these appeals, three, namely, 
Kisban Sabai, Rluria and Hha La), have been 
ooDvioted under eeotion 126 of the Railways 
Act of looseninff rails and sleepers on the Par* 
nala Raiiway Bridge wi.h Intent to et danger 
the safety of persons travelling on the railway; 
two, namely, Ghankas Rai and Tara Uhand, 
of abstting that offenoe and seven, namely; 
Inder Sain, Jowala Persbad, LajjaRam* Eari 
Ram, Bakbtawar, Jas Bam and Eanshi Ram, 
of being members of an nnlawful assembly, 
seme members of wbiob, in pro^eoulion of 
tbe eommoD object, loosened rails and sleepers 
on H>e Parnala Railway Bridge with tbe 
intent aforesaid, It is not disputed that 
early on tbe morning of the 14tb April 
19.9 an attempt was made to remove rails 
on tbe Parnala Bridge wbiob is about a mile 
from the Babadurgarb Station in the Lahore 
direction. All tbe guard sleepers on tbe 
bridge were broken off and thrown away, and 
tbe bolts and 6sh plates and some dog spikes 
of one rail were removed, and other damage 
mentioned by Harsa Singb, Sub Way Inspeo- 
tor (P. W. No. 8), was done. Fortunately 
tbe work of removing tbe rail bad not been 
completed when the 4 Down Mail train 
arrived at about 7*15 a. m. and tbeitrain pass* 

ed over tbe bridge in safety. 

About 250 yards from tbe bridge on the 
Booth side of the line (i e., the right eide 
as one goes from Lahore to Delhi) is the 
village of Parnala Near the Railway Station, 
which is also on the south side of the line, 
are tbe old and new Mandies of Bahadurgarh, 
the old Mandi lying between the station and 
the new Mandi. The town of Babadurgarb 

lies to ihe south of the Mandies. 

Four of tbe appellants are railway 
employees at Bahadurgarh Station, Ohankas 
Rai being the Station Master, Tara Cband, 
tbe timekeeper, Koria, a hammerman and 
Hari Ram, a trollyman. Kisban Sabai is 
a carpenter working in the old Mandi; 
Kanshi Ram is Secretary of the Municipal 
Committee of Bahadurgarh. Of the remain¬ 
ing appellants Hari Ram is a servant of a 
shopkeeper of tbe new Mandi and the 
others are all shopkeepers and Banias of 
that Mandi, Jas Ram being tbe Gbaudbri. 

Tbe prosecution story is briefly as fol¬ 
lows:— 

For some days before the ooenrranoe there 
wasunrest and excitement amoDgthe people at 

Bahadurgarh. On the 5tb, 6th and 7th April 
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politioal meetings attended by some of the 
appellants were held at which speeches were 
made against the Bowlatt Act and on other 
eabjects. On the 6th and llth a hartal was 
observed. On the 13th a press message was 
received at Bahadnrgarh Station to the effect 
that strikes bad taken place among the 
Bailway staff at oiber stations. At about 
2 or 2 30 A. M. on the 14th the appellant Tara 
Obandi accompanied by the Assistant Station 
Masters Panna Lai and Udho Das (who 
have been acquitted by the Magistrate) and 
two other Railway employees, went to the new 
Mandi with the idea of bringing people to the 
station and getting them to join in commit¬ 
ting some mischief, and in order to collect 
them they resorted to the expedient of having 
an alarm of ''thief” raised, pretending that a 
cow belonging to Panna Lai had been stolen. 
Having collected some people and addressed 
them they returned to the station, taking 
with them some men from the old Mandi 
on the way, and they were joined at the 
station by about a dozen men from the rew 
Mandi. These men went to the Station 
Master and consulted with him as to what 
was to be done, After this oonsoUation 
which took place at about 4 or 4 30, the 
Mandi people returned to the Mandi. Some 
time later a number of the Mandi people 
eolleoted and want to the Parnala Riilvay 
Bridge, Kuria and Hira La) also went there 
with a wrench and a crowbar, which they 
had got from Badna mate under Tara 
Cband’s orders. The men set to work to 
remove the rails, brt the train arrived before 
they could accomplish their object and they 
ran away. 

The theory for the defence briefly is 
that the crime was committed by the people 
of the Parnala village, one or two menials 
employed on the Railway being also in the 
conspiracy, and that Kanwal Singh, Ziildar 
of Bahadurgarb, and Nisar Mohammad, Vice 
President of the Bahadurgarh Municipal 
Oommittee, bad been instrumental in getting 
the appellants prosecuted. 

Between 6-i 5 and 7 on the morning of 
the i4th April Mr Canning, Permanent 
"Way Inspector, (P. W. No 54) was informed, 
while be was at his house, by Badna mate 
(P. W. No. 20) that a lot of men were gather¬ 
ing on the bridge. He sent for the Time* 
keeper Tara Cband and told him to go and 
tell the Station Master to stop the 4- Down 


Mail, as Mr. Naehery, a Loco. Inspeootr, who 
was with Mr Canning, wanted to go by it in 
order to see what had happened to the 3-Up 
Mail which was long overdue. Tara Cband 
returned with the Station Master Chankas 
Rai at about 7-15. Mr. Canning asked the 
latter to stop the Down Mail at Bahadurgarb. 
The Station Master said that he could not 
do so as the line clear had been given and 
all the signals had been lowered. Just 
about that time the Down Mail ran through. 
Cbankas Rai and Tara Chand left Mr. Cau- 
nieg, but came back after a few minutes with 
Badam, gatekeeper, (P. W. No. 52), who said 
that msn were gathering at the bridge and 
making a row. Mr. Canning then told the 
Station Master to stop all trains both up and 
down, and sent Tara Cband to take men with 
him and go andsee what bad been done to the 
bridge, and in case the damage was slight to 
put it right. He also sent Harsa Singh, Sub* 
Way Inspector, (P, W. No. 8), to the bridge on 
his arrival from Saupla at 9, and Tara 
Cband and Harsa Singh had the bridge re¬ 
paired. 

The flrst report of the bridge having beeu 
damaged was made to the Polios at Thana 
Bahadurgarb at 9 a. m.oo the i4tb April by 
Ramji Lai (P. W. No. 40), a Jat of Parnala. 
The Head Constable who recorded the report 
wrote to the Station Master asking him to 
wire to the Sub-InspeHor of the Railway 
Police at Jind. Mr. Browne (P. W. No. 1), 
Deputy Superintendent, Sub Divisional 
Officer, Railway Police, who was investigat¬ 
ing a case at Shakurpur, was also informed of 
the cocurrenoeby Mr. Canning at 9-30 or 10 
and he sent a Police guard toguard theParnala 
Bridge and wired to the Sub lnspeotor, Rail¬ 
way Police, at Jind ordering him to proceed at 
once to the spot and start investigation. Sub- 
Inspector Nur Ahmad of the Railway Police 
(F. W. No. 58), arrived at Bahadurgarb at 
about 1 A. M. on the 16bh April, and com- 
menoed investigation in ooojanotion with Sab- 
Inspector Kirpa Narain (P. W. No. 9), the 
officer in oharge of the Bahadurgarb Thana. 
These officers did not succeed in obtaining 
any evidence to show who the culprits were, 
Sublnspeotor Kirpa Narain says that hi 
learnt from Kanwal Singh, Z uldar of Biha- 
durgarh (P. W, No. 41), that the damagi had 
beendone by the Mandi people in oonj incLioi' 
with the Railway staff, and that ivinwa] 
Singh mentioned the name of Ja^ R^ni an I 
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eaid his iDformatioD was obtained from 
Fateh Ullah (P, W, No. 15) and from other 
inquiry. Strange to say, however, the Sob* 
Inspeotor did not send for Fateh Ullah. On 
the I9th April Sob-lnspeotor Nor Ahmad 
sent a report to the Deputy Snperin* 
tendent of Polioe regarding the in* 
vestigation whioh had been carried on op 
to that time and the information obtained. 
That report has been admitted as evidence 
by the Magistrate and marked as 
Exhibit P-25; but it appears to be nothing 
more than a part of the Police diaries 
and ie, therefore, inadmissible in evidence. 
SobJnspeotor Kirpa Narain says that be 
made secret enquiries between the 16th 
April and the 6tb May, when the Deputy 
Commissioner oame to Babadurgarb and 
told him to stop his irqurries, saying 
that he would make secret inquiries 
himself. Nolhing more was apparently 
done ly the Police till the lOtb June, 
when Mr. Browne took up the investiga¬ 
tion. Mr. Browne arrived at Babadurgarh 
on the 13th June and stayed there till 
the 25lh or 26tb, and he says that during 
that time be unravelled the case. The 
Police bad the slatemente of 26 of the pro* 
seoution witnesses recorded by Magistrates 
under the provisions of section 164, 
Criminal Procedure Code, some on the 
23rd June, soma on the 2nd July and some 
on the 6th July. Confessions of the 
appellants Koria and Hira Lai, who bad 
been arrested by order of the District 
Magistrate on the 23rd and 29th May, 
respectively, were recorded by Lala Suraj 
Narain, Magistrate, on the 24th June. A 
pardon was tendered to one Manea Ram, 
a Bania of the new Mandi, and his state¬ 
ment was recorded by Sheikh Muhammad 
Fida Ulla, Magistrate, on the 10th July 
and the case was Chalaned the same day. 

A mere perusal of the judgment of the 
lower Court would give the impression 
that the case against the appellants is a 
strong one, but I regret to 6nd that the 
Magistrate has not examined the evidence 
critically. Although be has mentioned 
what the evidence is against each individual 
accused, he does not appear to have analysed 
it or given oonsideration to the question 
whether it is trustworthy, and be has 
altogether ignored glaring inconsistencies 
with which the record abouuds. It is, 


therefore, necessary for me to go into the 
evidence somewhat minutely. 

The evidence relating to the planning 
of the offence may be taken first. The 
story about the Railway officials having a 
false report of a theft spread with the 
object of collecting the Mandi people and 
then getting them to join in some nefarious 
scheme appears to be far«fetobed and 
improbable. If they had not already 
secured the sympathy of the Mandi people 
and did not know what their attitude 
would be, they could not possibly have 
expected that those people, after being 
called out from their beds on a false 
pretence, would have been ready to join 
them in their plans. If, on the other band, 
they knew that they could count on the 
assietanoa of the Mandi people, they would 
have gone straight to them and called 
them to the station to arrange matters 
and there would have keen no object in 
raising a false alarm about a theft having 
taken place. 

The witnesses as to the alarm having 
been raised are P. Ws. Noe. 6, 10, 11,13, 
14, 17, 47, 48, 52 and 56. They differ 
considerably as to the time and place at 
whioh the alarm wae given. Phulln 
(P. W, No. 6) says be heard it coming from 
the goods shed at about midnight. Hahmat 
(P, W. No. 13) says he beard it a little after 
1 coming from the Mandi from which the 
noise went on to the station. Ramji Lai 
(P. W. No. 53) says the alarm wae raised 
in the old Mandi at about 1 or 2. Badam 
gatekeeper (P. W, No. 52) says he 
beard it at about 2 coming from the 
Mandi but as be was at his gate some¬ 
thing like two-tbirde of a mile away, it 
would have been practically an impossibility 
for him to bear the alarm at all. Other 
witnesses say that the alarm was giveb 
at about 2 or 2-20 or 3 in the new Mandi. 
One witness, namely. Sham Gharao Das, 
Signaller (P. W. No. 11), saye that be 
heard it at about 4 30 coming from the 
road onteide the railway quarters. The 
learned Counsel for the Crown contends 
that the alarm of '*tbief” was being given 
at different places and for many hours 
during the night, but this ie a theory 
which it is impossible to accept, and 
there does not appear to have been an;^ 
reason for oontmuing to spread a 
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report of theft after the BaiWay Babas 
bad saooeeded in oolleeting the Mandi 
people. The story told by Mansa Ram 
(P. W. No. 10' aboat the alarm is entirely 
at Tarianee with what he said in his 
statement on the 10th July. In the latter 
statement he said that Lajja Ram saggest* 
ed raising a ory of * thief*’* that he 
agreed to the proposali and that he took 
away a bnllook which was yoked to a eart 
ontside Lajja Ram’s shop, and raised an 
ontsry that the bnllock had been stolen* 
apon whioh some 20 people assembled at 
Lajja Ram’s shop. Bat at the trial he 
has stated in bis evidence that he heard 
an alarm of thief coming from the direction 
of the station, that he came downstairs 
and saw Panna Lai, another Baba, and some 
otber men, that Panna Lai told him that 
his cow had been stolen and that be and 
some of the Mandi people searched for 
the cow in the Mandi, bat did not find 
it and then went to the station. 

The principal witnesses with regard to 
the alarm having been raised are Abdal 
Rahman (P. W. No. 14) and Mamtaz 
(P, W. No. 47), who are Choakidars in 
the old Mandi. They say that the Railway 
Babas came at aboat 2 or 2-30 a. m. to 
that Mandi and said they were searching for 
a cow of theirs whioh was lost, that they went 
on to the new Maod*, and that after aboat 
an hoar or half an boar an alarm of thief was 
raised in the new Mandi, apon wbiob Ablal 
Rahman went there. Abal Rahman says 
that he found a nambar of man at Lajja 
Ram’s shop and that Tara Chand was 
telling them that there bad baen a row 
in Delhi and a slirika at Shakarpar 
and that the Mandi people sboald do 
something in order to give the Railway 
staff at Bahadargarb an exoase for 
striking. His statement on this point 
does not agree with that of Mansa Ram, 
according to whom the conversation which 
took place with the Railway Babna who 
came to the new Mandi was on the 
subject of the cow whioh they said had 
been stolen. In examination in chief Abdal 
Rahman says that when the Babas left 
he followed them Brst to the old Mandi 
from where they took some men with 
them, and that then he went with them 
to the station, where they were joined by 
ftisn from the new Mandi. In cross- 


examination be has altered bis statement 
and has said that the Babas went from 
the new Mandi to the station, that the 
men of the two Mandis went there after* 
wards, and that be followed in order to 
seethe tamasJia, Mumtaz, however, contra- 
diets him and says that the Railway 
Officials accompanied the people of the 
new Mandi to Ram Chandra’s shop in the 
old Mandi and from there to the station. 
The evidence of Ahmad (P, W- No. 48), 
an Octroi Muharrir, employed at the 
Railway Station octroi post, which is 
opposite Ram Ohandar’s shop, does not 
agree with that of Mamtaz, for he says 
that the five men who had come from 
the station and gone to the Mandi retarned 
to the station without stopping anywhere, and 
that it was not till aboat half an hoar later 
that 15 or 16 men came from the new Mandi 
to Ram Chandar’s shop, and then took 
seven men with them from there and 
went to the station. Sham Charan Das 
(P. W. No. 11) says that he was awakened 
at about 4 30 by hearing the alarm of 
“thief” from the road outside the Rail¬ 
way quarter?, and that be went there and 
found the Station Master, the Assistant 
Station Masters, Tara Chand and some 
Banias of the Mandi at the S&atian Master’s 
qaarters. His statement on this point 
cannot be believed, as there was no possi¬ 
ble object for the Railway Bibas to oo.i- 
time giving the alarm of ‘thief’ after they 
had collected the Banias of the Mandi and 
brought them to the Station Master’s 
qaartere. In fact according^ to Abdul 
Rahman the alarm had subsided as soon 
as it WAS raised in the new Mandi, for 
when be reached that Mandi nothing 
was being said about tbs alleged theft of 
the cow, but he says that Tara Chand 
WAS disc cursing on other matters. It is 
clear, therefore, that the evidence with re¬ 
gard to the raising of the alarm aad the 
collecting of the people is extremely coo- 
fiicting and ansatisfaotory. 

We oome next to the evidence as to 
what took place after the Mandi people 
had joined the Railway Babas at the station 
and as to the conversation which is said to 
have taken place with the Station Master 
Chankas Rai. The evidence on this point 
consists of the statements of Abdul Rahuian, 
Mamtaz and Sham Oha-an Das, and they 
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differ widely from one asother. Abdal 
Bahroan says that the three Station Babas 
were inside the Booking Offise and that 
Tara Ohand said that the train was ooming, 
that they should get ready and throw briok* 
bats at it, and that this would give an exoase 
for the staff to stop work. The witness 
goes on to say that from there all went to 
the quarters of the Station Master, who 
was sitting on his bed, that the Station 
Master told them that there were about 
Rs. 1,000 or 1,100 in the cheat and that 
they could rob it and set fire to the station, 
and that Lajja Ram remarked, ‘ Let the 
train arrive and we will see what can be 
done. ” 

Mumtaz says in examination-in chief that 
the Railway Babas and the Mandi people 
went from the old Mandi to the Station 
Master’s Office, that the Station Master 
was present there, and that one of the 
three Babus said that the telegraph wires 
had been broken at Shakarpar and the 
train bad been held up there, and that 
they should go and break the bridge 
before the train came in. He says that 
on this he returned to his duty. Hia evi* 
denoe thus contradicts Abdal Babman’s on 
three important points: 

(1) He says that the conversation tock 
place in the Station Master’s Office, where¬ 
as Abdul Rahman says it was in the Book¬ 


ing Office. 

(2) His account of the conversation 
materially differs from Abdul Rahman’s 
account, according to which nothing was 
said about breaking the bridga; and 


(3) He says that the Station Master was 
present, whereas according to Abdnl Rahman 
the Station Master was in his own quarters, 
to which the men afterwards adjourned. 

In cross-examination Mumtaz tries to im¬ 
prove matters by saying that from the 
Station Master’s Office all went to the 
Station Master’s quarters and that there 
the Station Master told the other men to 
go and break the bridge. But this is 
inoQDsistent with the statement he made 
ID exaniioation in ohieft Damely, that be 
retorned to his doty after one of the 
Babus had said that they should go and 
VtrAAk the bridge. 

Sham Oharan Das (P. W. No. 11) says 
that whan he got to the Station Master’s 
quarters, the men there were saying that 
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no train had bsen corns daring the night 
and so strike bal taksn plaos ; that some¬ 
body asked the Station Master what sboald 
bs done and whether the line shoaM be 
noTooted ; that the Station Master replied : 
“Wait, I shall tell you presently,” and that 
Tara Ohand said the line should be uprooted 
hot they should wait. 

In bis previous statement before Lala 
Soraj Narain the witness made no mention 
of the reply which he now says the Station 
Master gave, and in cross examination he 
has said that he does not remembsr whe¬ 
ther the Station Master gave a reply. He 
says that nobne spoke abont plundering the 
cash ohest or about setting fire to the 
station. The Magistrate thinks that Sham 
Charan Dis’a statement is not inconsistent 
with Abdul Rahman’s because Sham 
Charan Das was not present at the 
beginning of the conversation at the Station 
Master’s quarters and Abdul Rahman left 
before Sham Charan Dis did, but he over- 
looks the fact that Abiul Ribrnao has stated 
in oross'examination that Sham Oharan 
Das was present when the Station Master 
aaid that they should rob the cash chest. 
It is urged for the defence that Sham 
Charan Das is not on good terms with 
the Station Master. In this oonneotion it 
may be noted that the latter reported 
to the District Traffic Superinten- 
dent on the 23rd May that 8^^“ ^hwan 
Das bad ceased working on the 9th May 
and had not resumed duty notwithstanding 
that the Sub Assistant Surgeon had said 
that be could be put on duty. The state- 
ments of the three witnesses, Abdul Rahman, 
Mumtaz and Sham Charan Das as to the 
oonversatioD at the station and at the 
Station Master’s quarters are quite ineon- 
eistent with one another and no reliance 
can be placed on (hem. 


Abdul Rahman says that when he was 
1 the Station Master’s quarters, Lajja Ram 
id Hari Ram called him and Pbulluand 
lid them to go to Sankhanl and feteb 
ura Jat with 10 or 20 men, and that 
ley started off, bat had not gone far when 
ijja Ram called them back, after whioh 
5 (Abdul Rahman) went back to biB 
ity in the old Mandi, Even with regard 
, this small incident the evidence » con- 

adiotory. PhaJIa (P. W. No. 6) makes 
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no mention of the inoident end in faet 
afloording to the evidenoe ho did not go 
to the Station Master’s qairtera at all. 
Ramji Lai (P. W. No. 56), a shoemaker of the 
old Mandi, says that on hearing the alarm 
of “ thief ” ai about I or 2 he went oat 
of hia shop and saw six or seven men 
oolleoted at Ram Obandar’s shop, which 
is opposite his own, and that Ram Ohandar 
and another man told him to bring back 
Rahman (t e . Abdnl Rahman) and Phnllu, 
who were going to Sinhhaal, so he ran and 
oaUud out to them and they retorned. 
Aooording to this witness, therefore, Abdul 
Rahman and Phnlln bad started to go to 
Sankhanl from the old Mandi, and were 
called back to that Mandi by Ram Chandar, 
and this happened some hours bsfore the 
Mandi people are alleged to have gone to 
the Station Master’s quarters. His evi¬ 
dence is thus irreconcilable with Abdul 
Rahman’s, Ramji Lai goes on to say that 
at about 5*45 Ram Ohandarand other men 
passed hia shop going to the new Mandi, 
and that Ram Chandar told him that men 
were collected in the new Mandi for the 
purpose of breaking the bridge, and asked 
him to go with them. This witness admits 
that he had been tamed out of the shop 
he was occupying by Ram Chandar to 
whom it belongs, eo that the motive for 
hie giving the evidenoe which he has given 
is apparent. 

Reverting to the evidence of Abdul 
Rahman, his untrustworthjness ie shown 
also by the fact that he mentions Jowala 
Pershad and Inder Sain as two of the 
men who went from the Mandi to the 
station, although he had stated before 
Lala Snraj Narain that he had not seen 
them anywhere between 2 and 5. He says 
that he made a false statement on this 
point before Lala Suraj Narain because on 
the day hia statement was recorded, Mansa 
Ram had told him he would bs murdered 
if be named Jowala Pershad, Inder Sain. 
Kanshi Ram orJas Ram. The falseness of 
the explanation is obvious, as Mansa Ram 
himself named those very men in the state* 
ment which was recorded by Lala Snraj 
Narain on the 24th June, the day after Abdul 
Rahman’s etatement was recorded. It may 
further be noted that the persons who Abdul 
Rahman said io examination in chief had 
threatened him were Lajja Raoa Hari 


Ram, whereas in oross-examinatioa ha says 

it was Mansa Ram who had threatened him. 

Abdul Rihman an! Minataz had no 
object io going with or following the 
Mandi people to the station, and the remn 
given by Sham Charan Das for goiog to 
the Station Master’s quarters is, ai pointed 
out above, a false one. None of these 
witnesses made any etatement as to what 
they now profess to have seen until 
their etatementa were taken byMr. Browno 
in June, and it U impossible to accept the 
explanation given by Abdul Rihman and 
Mumtaz (Biloches by oa?te) that they kept 
quiet for fear of being mirderei by the 

Banias. 


The theory that the attempt to remove 
the rails was the result of conspiracy bet¬ 
ween the station staff and the Banias of 
the Mandi seems improbable for more than 
one reason. In the first place Sham Charan 
Das himself admits that the station staff 
were on bad terms with the Mandi people, 
and a fib D- 17 produced by the defence 
shows that the appellant Inder Sain as 
Secretary of the Maromtile Association of 
the Bahadurgarh Mindi bad on the I3th 
March 1919. written co the District Traffii 
Superintendent complaining that the Station 
Master would not lot the Mandi people 
enter the Booking Offiie for buying first, 
second and intermediate class tickets which 
they used to do before and asking that a 
separate window might be made for per 
sons wanting to buy such tickets. 
District Traffic Soperintendent sent 
oomplaint to the Station Master for 
marks, and Chankas ttai replied on 
•.^9th M vroh tnat there were very few firf-t 
and second olase tickets, and there was 
no need for a separate window, and that 
the complainant was in the habit of writing 
pu^h letters so as to bring Government 
Officials under hie influenoe. The Dinriot 
Traffij Superintendent informed the com* 
plainant on the 9th April that there was 
DO necessity for a separate window, but 
that instructions bad bsen issued to the 
Station Master to avoid inconvenience 
to first, second or intermediate class 
passengers. It seems unlikely that 
the Station Officials would have conspired 
with the Banias of the Mandi, to have the 
rails taken up on the Paruala Bridge, when 
the relations between them were not uf a 
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partiealarly friendly nature. Another reason 
for rejeoting the theory of eonspiraoy ie 
the improbability of the oonspirators waiting 
to carry out their plan till only a short 
time before the arrival of the train. If it 
had been arranged at 4 or 4*30 to have the 
rails taken up at the Parnala Bridge, why 
shonld not men have been sent at onoe to 
pat the plan into aotion? 

The learned Oounsel for the Crown has 
laid some stress on the faot that the 
Station Master did not atop the train when 
Mr. Canning sent him a message by 
Tara Chand to do so. No inferenoe, how* 
ever, can be drawn against the Station 
Master from thie, even if it be assamed that 
Tara Chand gave him the message, which 
it ie not proved that he did. Stopping the 
Mail Train ie a serions matter, and Mr. 
Coyle, the driver of the Mail Train, in faot 
states that the Station Master would not 
have been justified in stopping the Mail 
on an oral message from the Permanent Way 
Inepeotor. 

We may come now to the evidence as t^ 
the carrying out of the plan alleged t^ 
have been formed at the Station Master's 
quarters. The evidence of the witnessed 
other than those belonging to the village 
Parnala may be considered first. 

The evidence of Gobinda (F. W. No. 2), 
Budhu (P. W. No. 3) and Mansa Ram 
(P. W, No 10), who have retracted their 
previous statements, proves nothing against the 
appellants. The evidence of Biro pointsman 
(P. W. No. 4) also proves nothing against 
them. He says be saw Kuria and Hira Lai 
taking a wrench and a crowbar, which 
they had brought from the direction of the 
workshop, towards the bridge, but be says 
that this was after 7*30 a. m., so that he 
is referring to the time when they went to 
repair the bridge after the Mail Train had 
passed. He says that he saw a number 
of men oolleoled outside the Station Master’s 
quarters at 6 A. m , but this does not appear 
to be in accordance with the general etory 
of the proseoutior, which is that after the 
oonsnltation at the Station Master’s quarters 
at 4 or 4 30 the people retnroed to the 
Mandi. Moreover the witness admits that 
he did not bear what the feofle were 

saying. 


Ahmad (P. W. No. 46) says that at 6 
A. M. he saw that aboat 100 men had 
oolleote(i4n the old Mandi and were saying 
"Come along and break the bridge,” that 
the appellant Lajja Bam was among them 
and that they all went oS towards the 
bridge; but this witness admits that be 
made no mention of what be had seen to 
anybody till be made his statement to 
Mr. Browne. 

Dhan Singh (P. W. No. 12) gatekeeper 
at gate No. 6, which is a little over 1,100 
yards from the bridge and is between the 
bridge and the Bailway Station, says that 
at 6 A. M. he saw about 100 men going 
towards the bridge and shouting Mahatma 
Gandhi ki Jai” and that among them he 
recognised Lajja Bam, Udmi, Bhakbtawar, 
Kuria and Hira Lai, of whom the last two 
had with them a wrench and a crowbar. 
He also says that when they bad gone a 
considerable distance, he saw Jowala Persbad, 
Inder Sain and Kansbi Bam going towards 
the bridge and that they called Rabmat 
who was at his brick kiln which is near 
the gate, and asked him to give them 
men to break the bridge, but that be 
replied that he had no men and they went 
on towards the bridge. This witness admits 
that he told no one about the matter till 
he was sent for by Mr. Browne and made 
bis statement to him, e.i i^ June, and 
further that he made that statement only 
after he had been detained by the Police 
for eight or ten days. He also admits 
that although he knew that men had gone 
to damage the bridge, he showed the green 
flag when the Mail Train came instead of 
the red flag, which is the danger signal, an 
admission which, if bis statement as to his 
knowing that men had gone to break the 
bridge he true, would suggest that be was 
□onoerned in the plot. He would naturally 
have been suspected and might well have 
made the statement be has made for the 
purpose of saving himself. 

Rahmat (P. W. No. 13), who is employed 
as a Monshi at a kiln not far from Dhan 
Singh's gale, says that be saw 40 or 50 
men come from the Mandi and go along 
the line towards the bridge and that four 
men from the crowd went to the station and 
after awhile followed towards the biidge 
He says that those four were Inder Sain, 
Jowala Persbad, Kanahi Ram and Mansa 
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Ranii and tbat loder Sain oalled him and 
asked him to let him have some meD, bat the 
witness said he had none to spare and asked 
why they were wanted, on whiah Jowala Per- 
shad said that the Station Master bad told 
them he had received a telegram tbat a 
special train with military band, artillery 
and a machine gan was coming and that they 
were going to pall down the bridge before 
the train arrived. The men then went on 
and the witness retaroed to the kiln, 

It is to be noted tbat Dban Singh makes 
no mention of Mansa Ram’s presence or of 
Jowala Pershad telling him what be bad 
been told by the Station Master. Rahmat 
admits tbat be told nobody what be bad 
seen till Mr. Browne began bis investigation. 
He admits farther that bis employer 
Ohiranji Lai and the appellant Jowala 
Persbad need to be partners in a brick kiln, 
bnt that Jawala Persbad left the partnership 
two years ago and has become the partner 
of other persons in another kiln, and that 
those persons have been underselling Cbiranji 
Lai, having only 4 or 5 months before the 
witness gave evidence obtained a contract 
from the Municipal Committee for supplying 
bricks at a lower rate than tbat at which 
Cbiranji Lai supplied them. It does not 
appear very likely tbat Jowala Persbad 
would have asked Rahmat, a servant 
of the proprietor of a rival kilr, to let 
item have men for breaking the bridge. I 
consider that no reliance can safely be 
placed on the statements of Dban Singh and 
habmat. 

Fateh Uilah (P, W. No. 15), a labourer 
who lives in the town of Babadurgarh 
but works in the new Mandi, says that be 
went to work at about 7 a. m., that 
at about 7 30 be saw Jas Ram 
and Jawala Peisbad leaving the new 
Mandi and followed them, and tbat Bakhta- 
war and Inder Sain came from the 
direction of the Parnala pood (which is on 
the side of the bridge) and told Jas Ram 
and Jawala Persbad that the bridge 
had been damaged bat they had been 
interrupted in the middle of tbeir work. 
The witness says tbat be went on to the 
goods shed to look for work, and that as 
be was passing the Station Master’s 
quarters, the Station Master called him 
and said that the cash in the obe^t 
contained about Ei. 1,000 or, 1,100 and 


that they ebould take it and told him 
also tbat the line bad been broken. The 
witness says be went and informed Kanwal 
Singb, Zaildar, and Nisar Mohammad, Vice* 
President of the Mnnioipal Committee, who 
were at the latter’s baithak. 

This witness’ evidence is quite inconsistent 
with tbat of the two witnesses just men* 
tioned Dban Singh and Rahmat, for ac¬ 
cording to them Jawala Persbad and Inder 
Sain were going along towards the bridge 
before the Mail Train came, while according 
to Fateh Ullab, Jawala Persbad left the 
Mandi after the train bad come and was 
not with Inder Saio but met him coming 
from the direction of the bridge. The 
evidence is inconsistent also with what 
Eanwal Singh Zaildar and Nisar Muham¬ 
mad say they were told by Fateh Ullab. 
Kanwal Singh (P. W. No. 41) says that 
Fateh Ullab came and told him and Nisar 
Muhammad tbat Inder Sain, Jas Ram and 
Bakbtawar bad come from the direction of 
the bridge to the Mandi. Nisar Muham¬ 
mad (P. W. No. 57) gives another version or 
rather two other versions. In examination- 
in chief be says that Fateh Ullab reported 
that be bad seen Indar Sain, Jas Ram and 
Jawala Persbad (not Bakbtawar) returning 
from the direction of the bridge. In cross- 
examination be says tbat what Fateh Ullab 
told him and Kanwal Singb was tbat be 
had gone to the new Mandi to give medicine 
to a Mabajan’s wife, and that when be was 
going from the Mandi to the station he saw 
Indar Sain, Jaa Ram and Jawala Pershad 
standing at the new Mandi entrance and 
saying tbat if the mail bad not arrived 
the bridge would have been broken, Sub- 
Inspector Kirpa Narain says tbat Kanwal 
Singh Zaildar mentioned the name of Jas 
Ram, and be admits tbat Bakhtawar’s name 
was not mentioned in the report (P-25) 
which Sub Inspector Noor Ahmad sent to 
the Deputy Superintendent cn the 19tb 
April. 

Fateh Ullab’e further story about the 
Station Master’s calling him and telling him 
to plunder the cash chest (at a time when it 
should be remembered the Station Master 
had just had an interwiew with Mr. Canning) 
appears to be highly improbable, and here too 
we Gcd a oontradictioo between his state- 
ncent and tbat of Nisar Muhammad, who 
soys that Fateh Ullah told him and Kanwal 
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StD^h that it was when be was retDining 
from the goods shed, and not, as is now 
stated by Fateh Ullab, when be was going 
to it, that the Station Master spoke to him 
about the money in the obest and told him 
to take it with the farther direction (not 
mentioned by Fateh Uilab in his evidenoe) 
that people should tie bis hands and feet. 

In oroFS examination Fateh Ullah admits 
that Jawala Pershad, Jas Ram, Inder Sain 
and Bakhtawar are members of the Pan* 
ohsyat of the Wandi which has reoently 
levied a tax of one anna on the Re. on 
wageF; so that he had a olear motive for 
falsely aooa.sing them. Notwithstanding the 
imporiant information which is alleged to 
have been given by him to the Zaildar and 
by the latter to the Sub-Inspeotorp, the 
Sub Tnepeotors did not send for him and 
qaestion him nor was he called before the 
Deputy Commissioner when the latter 
came to Bahadurgarb, and it was not till 
the 10th June that he was sent for and 
his statement recorded by Mr. Browne. It 
is clearly imposeible to rely on Fateh Ullah’s 
evidenoe. 

Chardu (P. W. No. 16), a labourer who 
works at Jas Ram’s shop, say-s that he 
went there at 7*30 and that Jas Ram’s 
nephew, who was there, told him that 
others had gone to break the bridge and 
that he should go too, and that after a 
while Jas Ram, Inder Sain, Bhola, Jwala 
Perehad, Mansa Ram, Bakhtawar and Hari 
Earn came and eaid that if the Mail Train 
had not come the bridge would have been 
broken. This witness like others made no 
mention of the matter to any one till he 
made his statement to Mr. Browne. He 
earns only a few annas a day and his evi¬ 
denoe is entitled to no weight and even 
if believed, dees not show that the men 
he names had anything to do with damag¬ 
ing the bridge. 

Har Narain (P. W. No. lb) began his 
evidence by saying that at about 6 a. m., 
when be had gone to his work at the new 
Mandi. he saw a large uumler of men 
going along the line towards the bridge, 
some of whom were saying ‘ break the 
line, ” and be named some of the appellants 
whom be said he saw following the crowd, bat 
on being put a further question, be replied 
that this was all that the Police had 
taught him to say and he then eaid that 
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he did not in fact go to the Maudi at 
all that morning and did not kuow any* 
thing, but that the Police had beaten him 
and compelled him to make the statement. 

Fa z Muhammad (P. W. No. 17), a 
blacksmith who works under the Permanent 
Way Inspector, says that at some time 
after o a. m. 10 or 12 meu went from the 
Station platform towards the new Mandi, 
saying " do not touch the telegraph wires, 
they are of use to ns but break the line 
aod the bridge ” and that be recognised 
Inder Sain and Jawala Pershad who were 
a bit ahead of the others. He aho eays 
that afterwards when he bad gone to the 
station, £aria cams to Tara Chaui and said 
to 'Is were wanted and Tara Gband and the 
Station Master told him tc go and get them 
from B\dna mate, upon which Kuria went 
off to Bidna. The witness says that this 
last incident occurred two or three Gharis 
after sunrise so that it might possibly, eveu 
if hii etatement were true, relate to the time 
when Kuria got tools for repairing the 
bridge, after the Mail Train had passed, as 
the evidence of Harsa Singh (P W. No. 
8 ) Sub-Way Inspector shows chat Kuria was 
one of the men employed to repair the bridge. 
Faiz Muhammad, however, admits that he 
kept silence about the matter to which he 
now deposes. He says that he and Mahi 
Dban went to Mr. Oanning’e bungalow and 
toH him a row was going on and as’^el for 
orders as to whether they should go to protwt 
their families or attenl to their work. He 
did not inform Mr. Oanning, his superior 
officer, of what he professes to have sesn and 
when qaeskioned by Harsa Singh (P. W. 
No. 8) as to whether be knew who had done 
the damage, he told him he did not 
and persisted in his assertion (see Harsa 
Singh’s evidenoe on page i'02 of the record). 
He admike that he told no one what he 
bad seen until he was questioned by Mr. 
Browne, and also admits that even iu his 
statement to Mr. Browne he did not name 
the Mandi people, tboogb he now names two 
of them. His evidenoe seems to be quite un¬ 
reliable. 

Mahi Dhan (P. W. No. 19), a carpenter 
wo.''king under the Permanent Way Inspec¬ 
tor, says that be saw Tara Ohand talking 
to Kuria in front of the latter’s quarters at 
5 30 or 5-45, but did not hear what they 
said. He alio states that Jawala Pershad 


rirpiAN OASBS. 


219 


Vol, LVI] 

1HDK& 8A1X V. IMPIROB. 

BOd Inder Sain same to bis quarters aad 
that the former asked him for a wrenoh. 
The witness replied that he had none and 
asked Jawala Pershad why he wanted a 
wreuoh, Janala Pershad told him it was 
in order to uproot the line. He says that 
Jawala Pershad said to Knria, who was 
standing outside the quarters, “You fetoh 
a wrenoh; ibis man is afraid,” upon which 
Euria ran towards the station, and Jawala 
Pershad and loder Sain went off in the 
direotion of the bridge. The witness says 
that after a while he deolded to go and 
inform the Permanent Wa? Inspeotor. He 
then saw Rahmat having an alteroation 
with four or five men at the level Grossing 
npre than bondred paoea cS and also saw 
10 or 15 men running towards the bridge. 
He sent Eahna troUeyman to go and see 
what the men were doing, and be himself 
went to the Permanent Way Inspeotor’s 
bungalow. He says that on bis way be 
saw 50 or 60 men going along outside the 
fenoing in the direotion nf the bridge, that 
be had proceeded a little way when he met 
Mansa Bim running from the direction of 
the station towards the bridge, that Mansa 
Bam asked him where be was going, that 
the witness told him that he was going to 
the Permanent Way Inspector, and that 
on this Mansa Bam said that if the wit* 
ness made a repot t to the Permanent Way 
Inspector or anybedy else, he would mar* 
der him. The witness farther says that be 
overtook Faiz Muhammad, that they both 
went to the Permanent Way Inspector, and 
that he told the latter that there was a 
great row and men were going tovrards the 
bridge. 

It is to be observed that according to 
this witness Mansa Ram was alone and 
was far behind the crowd who were g(ing 
to the bridge, whereas according to Rabmat 
Mansa Ram was with Inder Sain, Jawala 
Pershad and Eanshi Ram. Mahi Dhan like 
Faiz Muhammad withheld all information of 
what he professes to have witnessed from 
Mr. Oanning, although they both used to 
see Mr. Canning daily. Mr. Canning says 
that Mahi Dhan and Faiz Muhammad told 
him merely that they were in fear about 
their familes. Mahi Dhan also admits that 
he was askei byMr. Canning on the 2drd of 
April who had done Che damage to the bridge 
•pd that be replied that he did not know* 


He admits that he gave the same reply to 
Harsa Singh (P. W. No. £). It was not 
till bis statement was taken by Mr. Browne 
that be made mention of the matters to 
which he now desposes. Even in that 
statement he said nothing about having 
been threatened by Mansa Ram. Hti evi* 
dence appears to be no more reliable than 
that of Fdiz Muhammad. 

Eahna (P. W. No. 22\ trollyraan of the 
Sub W y Inspector, supports the first part 
of Mahi Dhan’s statement, saying that he 
saw Jawah Pershad and another man 
talking to Mahi Dhan and asking him for 
tools, that when Mahi Dhan .«aii he had 
nonp, Jawala Pershad told Euria to get 
the tools from somewheie, and that Euria 
went off to the station, while Jawala Pershad 
and his companion went towards the bridge. 
The witness goes on to say that after half 
an hour bsing told by Mahi Dhan to go to 
the bridge and see what was being done, 
he went there and saw some 40 men. of 
whom Euria was unfastening bolts with a 
wrench and Hira Lai was taking out dog 
spikes with a crowbar, and that mean¬ 
while the Mail oame and the people dis* 
persed. The witness like others admits 
that he told nobody what he had saen and 
he made bis statement for the first tims in 
Mr. Browne’s invefitigation. 

Badna (P. W. No, 20), temporary mate, 
says that at about 5-30 Euria and Hira* 
Lai came to his quarters and asked him 
for a crowbar and a wrenoh, saying Tara 
Chand had sent for the tools as there was 
something to be done; Tara Chand was 
standing by himself some 20—30 paces off 
and called to Badna to give the tools, and 
Bidna got Bhairo gangmau to take the 
tools down from the roof and give them 
to Euria and Hira Lai who then went off. 
Badna says that he left Bahadurgarh that 
day with Mr. Canning and that on hu 
return on the 22nd he found a wrenoh and 
a crowbar lying in front of bis door. It 
might be argued that this witness’s evidence 
is on a par with that of Pais Muhammad 
and Mahi Dhan, as he made no mention to 
Mr. Canning of the mat'er to which be has 
deposed and when queationed by him and 
by Harsa S.ngh, he told them he did 
not know who had damaged the bridge. 
Bat it must be borne in mind that he wocid 
natnrally have been nnwilling to diaoloi. 
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the faet that he bad sappHed the tools 
which were used lor the purpose of break' 
inflr the bridge. It seems improbable that 
he would ultimately have stated that the 
wreuoh aud crowbar had been borrowed from 

liini_a statement which would have directed 

sDspioiooe towards him if it bad not been 
true—and I think hie evidence is. therefore, 
entitled to weight as against Kuria and 
Hira Lai, the men to whom he says he 
lent the tools. But I can attach no value 
to bis statement as to Tara Ghand being 
present a little way ofE and telling him to 
give the tools, as it is as likely as not 
that he added this part of the etory in order 
to exculpate himself. 

Khuba, gangman, (P. W. No. 21) says he 
saw the incident to which Badna has de¬ 
posed, and Badna’s evidence is also sup¬ 
ported by that of two other gangmen Bhairu 
(P. W, No. 23) and Joniha (P. W. No. 55), 
although these witnesses also said nothing 
about the matter either to Mr. Canning or 
to Harsa Singh. 

Chiman (P. W. No. 59), a labourer who 
works in the new Mandi, says that be was 
paying his prayers at 5 M. \nckauhara in 
front of the entrance of the new Mandi, 
when Hari Ram came and said that people 
were going to break the bridge and asked 
him to come. He replied that he would 
go when he had said his prayers. Kanshi 
Ram, Bakhtawar and Jawala Pershad were 
standing below and they and Hari Ram 
went off towards the bridge. After about 
half an hour the witness went to the new 
Mandi, and went along with 10 or 12 other 
men to the bridge, which they found was 
being damaged by about 18 men, among 
them being Mansa Ram and the appellants 
Kuria, Bakbtawar, Hari Ram, Kanshi Ram, 
Jawala Pershad aud Jas Ram. The witness 
says that Kuria had a wrench but he did 
not notice a crowbar. The men asked him to 
help in breaking the bridge, but he deohned. 
Meanwhile the train came and the men ran 
off, some towards Parnala and others to the 
new Mandi. This witness admits that be had 
never done any work for Hari Ram, Kanshi 
Ram Bakbtawar or Jawala Pershad and 
bad nothing to do with them, lo that it does 
not seem likely that they would have gone 
to bis chaubara and interrupted him in the 
middle of bis prayers in order to ask him 
to join tham in breaking the bridge. He 


says that be went off to Najafgarh the same 
day and remained there until a Policeman 
fetched him to Mr. Browne, who recorded 
his statement. He also says that he had come 
to the Mandi only two days before the Hth 
April, and that ke had not been at Bahadur- 
garb for three months previous to that. 

It seems very doubtful whether be was 
really at Bahadurgarb on the 14th April, 
and it is not explained how Mr. Browne got 
information about him and what led him to 
send for him, as the witness admits that 
he had not told anybody that he had been to 
the bridge or bad seen anything. He also 
makes the significant admission that when 
he was brought before Mr. Browne, it was 
only after the latter bad told him 50 times 
to tell the truth that be made bis statement. 
His evidence is clearly net of the slightest 
value, 

Raja Faqir (P. W. No. 37), a gangman 
employed under the Permanent Way Inspec¬ 
tor, says that be bad gone home for a day’s 
leave on the 13th April, and that early next 
morning he was going along the line to 
Bafaadurgarh when he paw 40 or 50 men 
breaking the bridge, among whom were 
Kuria and Hira Lai. The latter seized him 
and told him to come and join in breaking 
the bridge. The witness said he would come 
after leaving the flour, which he was carry- 
irg, at the gateman’s hut and he then went on 
to hie quarteis. Before he reached bis quarters 
the train passed and he saw the from 

the bridge run away, some towards Parnala 
and some towaids Nizampnra. He admits 
that he told nobody what he had seen 
till he made bis statement to the Railway 

Thanedar some two months later. 

Badam (P.W. No. 52) is the gatekeeper of 
the gate nearest to the Parnala bridge, and the 
first thing to be noticed is that although 
he deposes not only to laving seen men going 
to the bridge but also to having seen it being 
damaged, he was not incladed as a witness 
in the Obalan. He says that at about 6 or 
6-15 A.M. Kanshi Ram, Inder Sain and Jawala 
Pershad passed his gate going towards the 
bridge, that Maesa Rim was following them 
and that a few paces behind came a mob of 
50 or 60 men among them being Kuna 
ard Hari Rim, of whom tbe latter had a 
wrench and a crowbar. He says that he 
aFked Kuria what they were all going to do, 
and that Kuria bad a pull at the witness h 
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Hnqqa and said be did oot know wbat they 
were going to do, bat be was going with tbem. 
They went on to tba bridge and began to 
damage it and on hearing the noise of its 
being broken, the witness went there. He says 
that Hira Lai was taking ont pins with a 
orowbar, Enria was nnfastening bolts w;th a 
wrenoh and Kisban Sabai was entting 
sleepers, eto., with an axe, and other men were 
breaking the gnard sleepers and masonry 
pillars. The witness says he went back 
to his gate and was there when the 
train passed, and that he then went to 
Mr, Canning’s bungalow to inform him. 
In oroeS'Oxamination he adds that he siw 
Jas Ram retarning from the bridge with 
10 or 15 other men near the Dhanla well, 
and that Jas Ram was reproving the others 
and telling them they had not done well 
in breaking the bridge. In examination* 
in-obief, however, the witness made no men* 
tioD of Jas Ram at all. 

It is to be observed that Badam’s state- 


Browne. The only i^pj^g&^ainst whom 
Badam’e evidenoe seems to^ be entitled to 
any weight at all are Knria and Hira Lai, 
whom he mentioned in bis statements of 
the 5th and 6th May, t. e , more than a 
month before the Polioe investigation whioh 
resulted in the proseontion of the appel* 
lanta. It is noteworthy that he admits that 
althongh he knew that the men were damag* 
ing the bridge, yet he did not show the 
danger flag when the Mail Train came. This 
admission affords a reason for saspeoting 
that he was oonoerned in the plot to remove 
the rails. 

1 now ocme to the evidence of the Parnala 
villagers and may note here that Scb-lnspeo- 
tor Kirpa Narain states that when he ques¬ 
tioned the villagers they exhibited oomplete 
ignoranoe of the affair. Ramji Lai (P. W. 
No. 40), who made the first report at the 
Tbana, says thatlhe went out in the morn¬ 
ing to ease himself and saw 50 or 60 men 
oome from the direction of the station and 


ment as to bis seeing Jawala Pershad go* 
ing to the bridge and Jas Ram coming 
from it is inconsistent with the evidenoe 
of Fateh Ullah mentioned above, as accord¬ 
ing to Fateh Ullah those two persons 
were going from the Mandi to the 
bridge when they met Bakbtawar and 
Inder Sain who bad left the bridge 
when the Mail train came, Mr. Cann¬ 
ing’s evidenoe shows that Badam told him 
on the 14th April merely that men were 
gathering at the bridge and were making 
R row, and that he oonld not say whether 
they were doing anything to the bridge. 
Badam admits that he said nothing to Sab- 
Inspector Nnr Ahmad when the latter came 
to his gate on the I7th April, and that 
when questioned by Harsa Singh be said 
be knew nothing, and that he also said the 
same to Mr. Canning on the 23rd April. 
He says that on the evening of the 5th 
May he went to Parnala village and called 
all the Lambardars and told tbem that 
the Deputy Commissioner was coming next 
day and they shonld tell him who had 
broken the bridge. Notwithstanding this 
he admits that he mentioned the names of 
only Enria, Hira Lai and Jas Ram to Mr. 
Canning on the 5th May and to the Deputy 
Commissioner on the 6th and that it was 
not till the 12th June that he made a full 
statement when he was sent for by Mr. 


the Mandi and begin to break the bridge, 
and that be recognised Jas Ram, Mansa 
Ram, Hari Ram, Inder Sain and Jawala 
Pershad among them. He says that he 
told tbem not to damage the bridge as the 
blame would fall on bis village, but Jas Ram 
told him to go away. The Mail Train arriv¬ 
ed and the people scattered, and the wit¬ 
ness, leaving Amin Lai who was with him 
near the water which is near the bridge, 
went to Fir Dhan Lambardar, and told him 
what had occurred and came back with him 
to the bridge. Amin Lai was still near 
the water when they got there. They then 
returned to the village, where Sultan and 
Wazira joined tbem and Ramji Lai went 
with Pir Dhan, Sultan and Wazira to the 
Tbana and made this report. 

This story does not agree with the report 
made at the Thana. Ramji Lai named none 
of the appellants in that report, but said 
that he did not know the names of the 
people who had been damaging the bridge 
or where they lived. He does not allege 
that the appellants were not known to him, 
but he says merely that the reason for 
his not naming them in the report waa 
that he was afraid because Parnala is a. 
small village. He also said in his report, 
not that the people dispersed on the av'rival 
of the train, but that they ran away whsii 
he and Amin Lai raised a line aud ory 
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Now it is perfectly clear tbat it was the 
arrival of the traio which interrupted the 
men who were trying to remove the rail, and 
prevented them from effeoting their purpose. 
Apart from other evidence on this point 
there is the evidence of the driver of the 
train, Mr. Coyle, who says that as the train 
was near the Pamela Bridge he saw a 
crowd of over 30 men rnnning away from 
it. The fact that Ramji Lai in his report 
gave a deliberately false reason for the 
crowd dispersing is vary sigoiBcant. What 
was his object in not making a true report P 
The theory which snggests itself is tVat 
in order to divert snspioiou from himself 
and Amin Lai, he was anxious to convey 
the impression that they had actively in- 
teifered to prevent the bridge from being 
damaged, He appears to bs an unreliable 
witness. 

Amin Lai (P. W. No. 25) says that he took 
bis buffalo out to water it at about 5-45, 
and saw Kuria and Hira Lai, whom he 
knew, loosening the line on the bridge with 
a wretch and a crowbar, and that some 60 
or 70 other men were there. Then the 
train came and the msn ran away along the 
line. The witness says that the men 
appeared to be Sikhs and that there was no 
Mabajan among them. This contradicts 
those witnesses who depose to the presence of 
certnin of the appellants who are Mahajaos. 
Arain Lai says that he told nobody what 
he had seen till be made his s'a'e nant to 
Mr. I3rnwne It may he noted that ho makes 
no montioiiof hia or Ramji Hal’s telling the 
mon who wore at the bridge not to damage 

i fc 

Pir Dhan, Lambardar, (P. W. No. 35) says 
that Ramji Lai came and told him that 
men had come to break the bridge. He 
told Ramji Lai to stop them and Ramji 
Lai ran off. The witness tjok Wazira, 
Matru and Saltan with him and followed. 
On their way they met Ramji Lai and Amin 
Lai coming from the bridge, and Ramji Lai 
told them that the men had run away towards 
the station and the Mandi. It is apparent 
that bis version differs materially from 
Ramji Lai’s. Pir Dhan admits that Ramji 
Lai mentioned no names to him. He saye 
that on their way to the Tbana they met 
Udmi, a Bania of the Mandi, who told them 
not to name any one in the report, but 
tbie is contradicted by Ramji Lai and 


Sultan (P. W. No. 24), who say they met no 
one on the way. Pir Dhan also fays that Jas 
Ram came with some five other men to 
Harbhaj, Ala Lambardar, and asked him not 
to take any names, saying that he would 
he responsible for his silence. It seems in¬ 
credible that the Mandi people would have 
done this and thereby directed suspicion to¬ 
wards themselves. 

Sultan {P. W. No. 24) says that he was 
called by Mntro, Chankidar, and went with 
Rimjt Lai, Pir Dhan and VTazira to see 
the bridge and then returned to the village 
and went with them to the Tbaoa. His 
statement proves nothing against the appel¬ 
lants. 

Wazira and Ma^ru who also went with 
Ramji Lai to the Tbaoa have not been 
produced. 

Imrat (P. W. No. 23) says that when he 
was at the entrance to the village, be eaw 60 
or 70 men going from the Mandi eide to the 
bridge, and that he went to the bridge, 
and recognised Mansa Ram, Jas Earn 
Jawala PershaB, Kishan Sabai, Hari 
Ram and loder Sain among the men. He 
says that he did not notice a crowbar with 
any of them, but that Kishan Sabai had an 
axe and Mansa Bam a wrench .whereas 
according to other witneesee, it was Kuria 
or Hira Lai who bad the wrench. He says 
he begged the men not to damage the 
bridge ee the blame would fall oo bis village. 
Shortly afterwards the traia passed and the 
men ran away. This witness made his 
statement for the first time to Mr. Browne. 

Raja Mali (P. W. No. 27) says that he was 
at the Dhanla well dOO paces from the bridge 
when the train passed, and that the men who 
wore at the bridge ran away. Ha says 
that 15 OP 20 men came in his direction 
and he recoguised Inder Sain, Jowala Per* 
shad, Jas Ram, Hardwari and Mansa Rim, 
Sjme one called out to him to 8e:z3 the 
men as they had broken the bridge, so he 
and two Sita Rams, Multan and Tale, who 
were near him, stopped the men, but Jas 
Rim said they had notsoooseded in breaking 
the bridge and begged Raja and his com¬ 
panions to let him go, which they did, This 
witness admits that he told nobody about 
the matter till he made his statement to Mr. 

Browne. , _ 

Multan (P. W, No. 2^) and Tale (P. W. 
No. 2£) corroborate Rajahs statement as to 
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their etoppiog men who same from the bridge 
and the former eays he reoognised Jas Earn, 
Manea Earn and Hari Earn, while the latter 
indentifiee Jas Earn and Jawala Pershad. 
These witnesses too admit that they told 
nobody about the matter until they were 
examined by Mr. Browne. 

Kirpa (P. W. No. 34) deposes to the same 
inoident and says he reoognised Jas Ram, 
who asked the men who stopped him to 
let him go. He is a labourer earning a few 
annas a day, and like other witnesses be 
told nobody what be bad seen until he made 
his statement to Mr. Browne. Arjan (P. 
W. No. 39) also deposes to Jas Ram being 
eaogbt by some men of the village near the 
Hbaula well, and to his being allowed to go 
on his saying that no damage had been done 
to the line. He makes the same admission as 
to bis keeping silence about the matter until 
he made his statement to Mr. Browne. 
He is a Chamar earning only a few annas a 
day. 

Shadi (P, W. No. 49) is a witness to the 
same inoident, and be says he told no one 
about it till he was called by an Indian 
Police Officer two months later. Sita Rim 
Bairagi (P. W. No 53) says that he went to 
tbeDhaula well to beg and that some men of 
his village stopped four or 6ve Banias 
who came running from the bridge, but he 
W&S 60IQ6 50 P&068 oS ftnddld DOt r630gQi90 
them. This witness as well as Tirkba and 
Shadi are not among the witnesses who are 
included in the Ohalan. Sita Ram Jat {P. 
W. No. 31} oontradiots the other witnesses 
by saying that the men who came from the 
bridge were too numerous for them to be able 
to stop any. 

Ram Jas (P. W, No. 30) eays that be 
was at bis threshing fl)or when he saw 60 
or 80 men come to the bridge from the direc¬ 
tion of the Mandi and begin to damage it, 
one man having a wrenob, another a crow¬ 
bar and others axes. He went up olcaa to 
the bridge and recognised Jas Ram and 
Jawala Pershad, who were telling the others 

*** breaking the bridge. He says 
hat Eamji Lai and Amin Lai were near 
and asked the men why they were breaking 
the bridge and the men told them to go 

® while the train came and 
the men ran off. The witness says that 
moat of them were Banias of the Mandi 
ftnd 90 me belonged to the Railway. He admits 


that hejsaid nothing to the Lambardars or 
Tbauedara or to the Zaildar who name 
on the 16th April, giving as bis reason that 
he was in fear of bis life. He said nothing 
in fact about what he had seen until be made 
his statement to Mr. Browne. 

^ Bajan (P, W. No. 32) says that he was at 
his field, and seeing a crowd at the bridge 
went np there. He recognised KishanSabai 
who was breaking the woodwork with an axe 
and Jas Ram who abased the men and said 
they had done very wrong in breaking the 
bridge and told them to run away as the 
train was coming, whereupon they all 
ran away. This witness too told no« 
body what he had seen till he made his 
statement to Mr. Browne. His evidence 
with regard to Jas Ram is inconsistent 
with that of other witnesses, who make 
out that Jas Ram wae taking part in 
gettirg the bridge broken. 

Raghanath (P. W. No. 33). who is a 
labourer, says that he was at Ram Jas P. W 
No. bO’s threshing flior at the time of the 
ocoarrenoe, and he corroborates Rim Jaa’ 
statement. He eays he recognised three men 
inolading one of the appellants, namely 
Lijja Ram. He too eays he told nobody 
what he had seen until be was questioned 
by Mr. Browne. 


M - N • -.w. ww/ aa^jo tutic ne 

flaw some lO mm ooraing from the direc- 
tion of the station and begin to break 
the bridge He recognised only Jas Rim 
He says the people ran off io different 
directions on Jas Ram’s telling them that 
the Mail Train had come. In oross-exa- 
minatnn the witness said that he told 
nobody what he had seen until he was 

oilled by Mr. Browne. lu ra-examination 
be said he mentnned the matter generallir 
to the village people. ^ 

It appears to me impossible to place 
any relianoa on the evidence gi^en by the 

witnesses of Parnah village mentioned 
ahove^ in the face of the report made by 
Rjmj, UI at the Thana, in which he 
eaid that none of the men were known 
and of the faots that the villagers when 
qneet.oned hy the Thaoedar, eaid they 
knew nothing whatever about the affair 
and that the witneeeee kept silent for two 
whole months. It le also to be observed 
that the evidenoeae to Jas Ram and other 
men being oaught when they were eomiog 
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away from the bridge and aa to Jowala 
Perehad bavlog been among the men at 
the bridge is irreeonoilable with the 
evidenoe of Fateh Ullah mentioned above. 

This completes the evidence of the 
alleged eye-witnesses. There are a few 
other witnesses whose evidenoe has to be 
oonsidered, 

Har Bbaj, Ala Lambardar of Parnala, 
(P. W. No. 36), says that on the 15th 
April Mansa Uam oame and took him and 
Bamii Lai to Jas Ram and Banwari in 
the new Mandi, and that das Ram asked 
them not to disclose the names of persons 
who were taking part in damaging the 
bridge, promising not to let them suffer. 
He says that next day when the two 
Tbanedars oame to investigate the case, he 
and Ramii Lil sent U\m Jae. Bhnra and 
Sbib Lai- to fetch the Mandi men and to 
tell them they had done the deed and 
ehould come and bear the consequences. 
The Mandi men did not come and Sbib 
Lai was then sent and he brought Jas 
Ram, Banwari, Hari Ram, Jawala Pershad 
and Bakhtawar, who oame to the witness 
Deorhi and asked him not to take their 
names or produce them before the Police 
and said they would bear the oonaequenoee. 
The witnees eays that on that oooasion he 
did not disclose anything to the Thanedars, 
but that be told the Zaildar next day about 

the matter mentioned above. 

Har Bhai’s etory is a very improbable 
one. There wae no need for the Mandi 
Banias to send for him and ask him 
Dot to disclose the names of the offenders, 
seeing that he had hesn away all day 

on the I4th and had no personal knowledge 

o! what had happened. Neither Mansa 
Bam nor Lajja Ram makes any mention 
o£ the inoident. It is also unlikely that 

the Mandi men, if ‘‘■'’y7” 
have gone to Parnala on the 16th April 

when the Sub-Inepeotore were making an 

rnveetigation there. Har Bhaj'e eta ement 

that he informed the Zaildar ahout these 

matters the nert day is not oorroborated 

by the latter. Ae to his etatement about 

bis rending Ram Jas, Bhura and Sbib Lai 

to fetoh the Mandi men, 

Lthing about the matter. Bhura has 
not been prodnoed, and the statement of 

Sbib Lai (P. W. No. 60) as to the men he 
brought from the Mandi does not agree 


tldio 

with that of Har BhaJ, for be leaves out 
the Dames of Hari Ram aud Jawala Pershad 
and substitutes the names of Fateh Chand, 
Mansa Rsm and Ram Sarup. Har Bbaj 
says that he was called by the Deputy 
Commissioner hut did not tell him anything 
through fear of the Mandi people. Shib 
Lai also admits that he said nothing 
about the Banias of the Mandi coming to 
Parnala and asking the Lambardars not 
to mention their names until he made 
his statement to Mr. Browne, and be says 
the reason was that he wae afraid of the 
Mandi people plundering the village. The 
idea of the Jats of Parnala being afraid 
lest the Banias of the Mandi might come 
and loot their village is ludicrous in the 
extreme. 

Kanwal Singh, Zaildar, (P. W, No. 41) 
says that Fateh Ullah oame and told him 
and Nisar Muhammad at 10 a. m. on 
the 14th April that the Railway and the 
Mandi people had broken the Railway 
bridge and implicated Jas Ram, Bakhtawar 
and Inder Sain who, he said, had baen 
coming from the direction of the bridge 
and that the Station Master was telling 
the people that there were Rs. 1,000 or 
Rs. 1,100 in the cash chest which they 
should rob. He got bis horse and rode 
to the bridge, which he found had been 
repaired, and then went to Pamela village 
and made secret inquiries. He says that 
the men seemed to have united and would 

not disclose any facts. This favours 
the theory put forward for the defence 
that the people of Parnala village were 
concerned in the commission of the crime. 
It has already been pointed out that the 
information which the Zaildar says was 
given to him by Fateh Ullah does not 
tally with Fateh Ulla’s evidence in Court, 
and although the Zaildar says he got the 
information on the morning of the 14th, 
it was not till the 16tbthathe oommuoi. 
oeted it to the Police when the two Sub* 
Inspectors oame to investigate the case. It 
may also be mentioned that both the 
Zaildar and Nisar Muhammad who took 
part with the Police in the investigation 
appear to be not on very good terms with 
the appellant Kanshi Ram, having joined 
in an application made to the Tahsildar 
two or three months before the ooourrenoe 
for having Kansbi Ram transferred. 
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Maliftmmad (P. W, No. 57) mentions the 
information given to him and the Ziildar by 
Fateh UlUh (his aooount of it differing, 
as already pointed ont, from Fateh Uiia s 
and the Zaildar’a versions), bat admita 
that he did not communicate it to the 
Sub-Inspectors or tell any one else about 
it till he mentioned it to Mr. Browne 
during the letter’s investigation. It le 
worthy of note that he is an applicant 
for an appointment as Honorary Magis¬ 
trate on the Bahadorgarh Bench and that 
he was told by the Deputy Commissioner 
of Rohtak about two months before the com* 
mission cf the offence that his application 
would be considered if he did any special 
services. 

The above review of the evidence for 
the prosecution shows that that evidence 
is highly conflicting and that the bulk of 
it is very unsatisfactory. Most of the 
witnesses are of low position and there 
are several who are not free from the 
suspicion of having been concerned in Ihe 
offence themselves and may have implicated 
oiheis in order to eave themselves. A 
very weak point in the case is the fact 
that the witnesses kept silence for a long 
time about—the- incid en ts —to wbiuh they 
have deposed, faying when questioned that 
they knew nothing about the affair, and 
that it was only when Mr. Browne took 
up the investigation, two months after the 
ooouxrenoe, that they made their statements. 
The explanations given by some of them 
that they were afraid of being murdered 
by the Banias of the Mandi, or in the case 
of the Jats of Parnala that they were afraid 
that the Banias might plunder their village, 
cannot possibly be believed. The oiroum- 
stanoes under which the wituesses made their 
statements after Mr. Browne had taken 
up the investigation require some notice. 

I have already referred to the statement of 
Har Narain (P. W. No. IB) that the story 
at first related by him in Court was the 
one which the Police had taught him and 
to the admission of Chiman (P. W. No. 59) 
that he made his statement after being told 
a great many times by Mr. Browne 
to tell the truth. With roiiard to the state¬ 
ments recorded by Magistrates under section 
164 of-tbe Criminal Procedure Code, not 
only were Police, Officers present when the 
Matemenls were recorded, but they wero 

15 


allowed by one of the Magistrates at least, 
namely, Sheikh Muhammad Fida Ullab, to 
put questions to the witnesses. That Magis¬ 
trate says that an luspeotor of Police was 
present and used to question the witneses 
as to what happened at various places and 
also questioned Mansa Ram as to who were 
present at the bridge, and he also says 
that the witnesses used to say something 
voluntarily and stop and that then, when 
questioned by the Sab-Inspectors, they used 
to oontious their statements. It is im¬ 
possible to feel any confidence in state 
ments made in such oiroumstanoep, which 
differ little from statements made to the 
Police themselves, especially when it is borne 
in mind that for two full months the wit¬ 
nesses had withheld all information and had 
told every one who questioned them that 
they know nothing. It may be noted that 
some ten of the witnesses have retracted 
their previous statements wholly or in part 
when giving their evidence at the trial. 
My oonolusioD after a oarefnl consideration of 
the whole case is that the evidence against 
all the appellants other than Kuria and 
Hira Lai is quite unreliable. 

Further the case against those of the 
appellants who have been convicted undtr 
section 126 of the Railway Act read with 
section 149, Indian Penal Code, must fail 
on a legal ground. Section 149, Indian Penal 
Code, renders all members of an unlawful 
assembly liable for an offence committed 
by any member of the assembly in prosecu¬ 
tion of the common object of the assembly. 
Now section 40, Indian Penal Code, pro¬ 
vides that except in the chapter and sections 
mentioned in clauses (2) and (3) of that 
section the word “ cffence ” denotes a thing 
made punishable by the Indian Penal Code. 
Section 149 and Chapter VIlI, in which sec¬ 
tion 149 occurs, are not mentioned in 
clauses (2) and (3) of section 40, and con¬ 
sequently the word “offence” in section 149 
means only an offence under the Indian Penal 
Code, and does not inolnde an offence under 
the Railways Act. 

The case against Kuria and Hira Jjal 
stands on a different footing, for in the 
grst place there are their confessions recorded 
on the 24th June and although those con¬ 
fessions appear to me to be of no valuf=^ as 
against the other persons whom they im¬ 
plicate, I see no good reason for rejecting 
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them as against Saria and Hira Lai. They 
admitted in those oontesaions that they bad 
taken part in loosening the rails thongh 
they tried to minim zi the part they took 
and soQgbt to exonse themselves by saying 
that they acted nnder Tara C band’s orders. 
They retraoted their oonfeesions at the 
trial and alleged that they bad made them 
nnder Polioe pressnre. No evidence, how* 
ever, was produced in support of this allega¬ 
tion. It is true thU they were about a 
month in custody before they confessed, 
bnt there is other evidence which corro¬ 
borates the confessions. There is the evi¬ 
dence of Badna, P. W. No. 20, supported by 
that of other witnesses mentioned above, as 
to Knria and Hira Lai having borrowed 
a wrench and crowbar from him and I have 
already given reasons for believing 
that part of (he story^ Further 
there is the evidence of Badam (.P. W. No. 52) 
which, while ib is nnreliabla so far as it 
implicates others of the appellants, appears 
to be eoiitled to weight as against Huria 
and Hira Lai. He made bis statement with 
regard to those two appellants on the 5th 
and 6tb May, and il cannot be said that 
he made it under pressure, as the original 
Polioe investigation started by Sub-Inspectors 
Nur Ahmad and Kirpa Narain bad come to 
an end, while Mr. Browne did not com¬ 
mence bis investigation till more than a 
month later. No evidence has been produced 
by Kuria and Hira Lai in tbeir defence, 
and 1 consider tbeir conviction jostiBed. 
There is also no reason for interfering with 
the sentences. 

The resnU is that I dismiss the appeals 
of Kuria and Hira Lai but accept the 
appeals of the remaining appellants and 
acquit them and direct that they be set at 
liberty. 

Appeal accepted. 


ALLAHABAD HIGH COURT. 
Ckiminal RbVi^iON No. 8t)l OP 1919. 
March 15, 19JU. 

Freeent: —Mr. Justice Tudball. 
LMPLROR—APPLI04^T 
ter sue 

BH^GELU DOM— Opposite Party. 

CriminaWTrihee t. 92 {Sf (b)— 


Failure to report change of residence^Frevioue can. 
viction, form of. 

The failure by a member of a orimiciil tribe 
notibed under section 0 of the I 'riminal Tribes Act 
to rep rt himself and to give information of i.ia 
residence or intended change of residence renders 
him liable to conviction under section 22 {2) of the 
Aot{ if he has been previously convicted, he is 
liable to conviction under section 22 (2i i6) of the 
Act. [p. 227, col l.J 

Criminal revision against the order of 
the Assistant Sessions Judge, Gorakhpur^ 
dated the )8th h'eptember 19i9. 

The Government Advocate,fortbe Applicant. 

JUDGMENT.—This is an appliaation in 
revision on behalf of the Luoal Govern¬ 
ment asking that Bhagelu Dorn’s convic¬ 
tion under section 22, sub-section 1, clause 
(c, of the Criminal Tribes Act beset aside 
or a new trial on a fresh charge be directed. 

Bbagelu Dorn is a member of a oriminai 
tribe which has been notiBed nnder seotion 
10 of the Act. Under clause (6) of that 
section it was necessary for him to notify 
bis place of residence and any obaDge or 
iotended change of residence and any absence 
or intended absencs from his residence, to 
the Police. The rules have been ismed 
under section 20 of the Act for the pur¬ 
poses and objects of the Act itself, and in 
respect to the present oonviot the rules 
which apply to him are those which were 
issued under seotion 20, sub section 
2, clause (d). Rule b (o) io the rule appli¬ 
cable. Under it every registered member 
of a oriminai tribe in respect of which a noti¬ 
fication has been issued utder seotion iO (6) 
shall notify in person to the officer in charge 
of the Police station, within the limits of 
which be is for the time being residing, 
bis place of residence and any change or 
intended change of residence and any 
absence or intended absence from bis resi¬ 
dence. If the new place of residence is 
within the juriediotion of another Polioe 
station, a report of the new place of resi¬ 
dence must be made in person within seven 
days of arrival to the officer in charge of the 
Police station within the limits of which 
the new place of residence is situate. The 
facts are as tollowa 

Bhagelu was convicted and sentenced to 
a term of imprisonment which he served 
in the jail at Gorakhpnr. On the expiry 
of bis term when released from jail bs 
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went to tbe Polioe Station at Gorakhpur 
(Eotwali) and reported himself. His hoTie» 
that 18 , his plaoe of reoidenoe was in a 
village within the limits of Polioe station 
Shampur. He was direoted to report him* 
self at Ehampnr Polioe Station. He failed 
to do this. He did not go home bat went away 
to Patna. He, therefore, if the jail is to 
be deemed as tbe plaoe of his reaidenee 
at tbe time of bis release, was changing 
his plaoe of reeidenoe either for bis own 
home in tbe Kbampnr Polioe Circle or for 
Patna, and it was his duty to report this 
change of residenoe or his intended ohange 
of residenoe. If on the other hand 
it is deemed that his old home at Kham* 
pur was still hie residenoe, if be intended 
to go to Patna, it was still his dnty to 
repost himgelf and to give information of 
bis intended ohange of residenoe at the 
Kbampnr Polioe Station. He failed to do 
ibis. Whatever view one may take of the 
faots, it is quite olear that he failed to 
comply with tbe terms of the notification, 
and he, therefore, oommitted an offence 
wbioh falls under seotion 22, sab seotion 2, 
and not under seotion 22, snb seotion 1, 
wbioh is the seotion nnder wbioh the Aeeiet* 
ant Sessions Jndge has oonvioted him. 
The deoision of the Coart below i^ there* 
fore, wrong in so far as tha oonviotion has 
been held nnder seotion 22, sab'seotion 1, 
olanse (e). The oonviotion in view of the 
previons bonviotions oonld only have been 
under seotion ^22, sab seotion 2, olanse (6), 
the maximum sentenos for wbioh is one 
of one year together with a fine. I, there* 
fore, allow tbe applioation to this extent 
that 1 alter the oonviotion to one ncder 
seotion 22, snb-seotion 2, olanse (b) of tbe 
Criminal Tribes Aot. Tbe man has already 
undergone something over three months’ 
imprisonment and he hae, pending the 
deoision of this application, been admitted 
to bail. Under these oironmstanoes I do 
not think it neoessary to iodiot a pnnish* 
ment greater than that wbioh be has al* 
ready nndergone. 1, therefore, rednoa the 
sentenoa to a term eqnal to that which 
the aoonsed* has already snffered. He, 
therefore, need not surrender to his bail. 
If not on bail, he will be released. 

Conviction altered. 


UPPER BURMA. JUDICIAL COMMIS* 
SIGNER’S COURT. 

CatuiMAL Rbyisio!! No. 889 or 1919. 

November 19, 1919. 

Pre$ent: —Mr. Pratt, J. C. 

CHATTER SINGH DAMAI— 
Applicant 
vmui 

EMPEROR^Rbspondent. 

Penal Code (Act XLV of I860J, iS. 447, 44S— 
Hotise‘trespas$'—Entry into house at invitation of 
wije of owner with intent to commit adultery — Offence. 

Daring the temporarv absence of the complainant 
from his house his wife invited the accused to the 
house, who entered it with the intent to commit 
adultery; 

Held, (1> that the complainant could not be said 
to have ceased to be in possession of his house 
because of bis temporary absence; [p. 228, col 2.] 

(2) that the accused, having entered the house 
with the intent to commit an offence, was guilty of 
house-trespass, [p. 228, col. 2.] 

Mr, fi. 0. J. Swinhoe, for tbe Applioant. 

JUDGMENT.—Applioant Havildar Chat* 
ter Singh Damai of tbe Military Polioe 
Band has been ounvioted of eriminal tres* 
pass and sentenosd to one year’s rigorous 
imprisonment. 

The faots are that oomplainant, a Lanoe* 
Naik in the Myitkyina BattAlion,sn8peoted his 
wife of an intrigue and set a trap to oatoh 
the delinquent. He announoed his intention 
of going on a shooting expedition and then 
set a watoh on his house, 

Applioant was oanght in tbe bouse at 
night and there is no doubt that be went 
with the intention of oommitting an offenoe 

and on the invitation of oomplainant’s wife. 

The sole point for oonsideratton is whether 
he is guilty of bouse trespass, when be 
entered on tbe invitation of the wife, 
who was in aotaal pbysioal possession of 
the bouse. 

Tbe learned Sessions Judge has solved 
the difl&oulty by holding that possession 
by tbe wife is possession of the husband, 
but the objeotion to this solution is that 
the logioal oorollary to hia view would 
seem to be that an invitation by the 
wife would be an invitation by the husband. 
AUhougb the wife was in aotnal pbysioal 
possession, it cannot be held that the 
hnsband oeased to be in possession of the 
house beoause of his temporary absence. 

This would lead to the obviously im- 
praoticable position that a mao oeased 
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to be in possession of property, as soon 
as he lea789 it temporarily, and on this 
view sapposing the wife in her basband’e 
absenoe invited a man to the honse, and 
the man oame, while ehe was also ont 
for the time being, the hoase would be in 
no one’s possession. 

I have not been able to find any pre* 
oisely similar ease, tboagb one would 
imagine many saoh have been bsfore the 
Conrts, 

Tok Gyi V. Ernveror (i), on whisbthe 
learned Advocate reliep, does not appear to 
be of mneh assistanoe, as the alleged 
trespasser in that case entered by per* 
mission of the pongyi in aotnal possession 
and moreover there was no iotention to 
commit an offenoe. The present is not a 
ease of jnridical as opposed to aotoal 
pospession. 

The Upper Borma ease of Queeti’Empress 
V. Nga Tun Bye (2) and the Lower Burma 
ease of Po Kin v. Orown (3) are not parallel, 
because in those oa'^es, although the accused 
entered the bouse on the invitation of an 
inmatp, his intention was merely to keep 
an assignation and not, ae in the present 
o^se, toaolnally commit an offence. 

The nearest parallel I have been able 
to find is the case of Queen Empress v. 
KangJa (4), where accused was found to 
have entered complainant’s house with 
intent to commit adultery. In that case 
the oonviction was upheld, but there is 
nothing to show whether the husband was 
aotaally in the bouse at the time or no^, 
and the record is silent as to whether the 
accused oame on the wife’s invitation. 

The definition of criminal trespass in 
section 411 of the Penal Code runs ; — 

“ Whoever enters into or upon property 
in ike possession of another with intent to 
commit an offence, or to intimidate, insult, 
or annoy any person, in possession of snah 
property, or, having lawfully entered into 
or upon snob property, nnlawfully remains 
there with intent thereby to intimidate, insult, 
or annoy any such person, or with intent to 
commit an offence, is said to commit 
’criminal trespass.’ ” 

4 

(I) 85 hid. C.H. 810; 8 L, B. R. 425; 10 Bur. L. T. 

77il7Cr. L. J. 378. 

l2) L'. 13. R. (1897-01) I, 354. 

(3) J L. B. B. 355. 

(4) 23 A. 82; A. W. N. (1900) 208. 


It is to my mind clear that the 
essentials of the section have been complied 
with. 

Applicant undoubtedly entered into pro* 
perty in the posseseion of another and 
with intent to commit an offence. 

Even if it can be assumed that the 
original entry was lawful, because it was 
in possession of the wife, it ceased to be 
lawful, wben applicant remained on the 
bouse with intent to commit adultery. 

If the section is construed literally, the 
offence was committed as soon as the 
bouse was entered even on the view that 
the wife was in poseesstor, since it cannot 
be said possession by the wife was 
possession by her lover, or that it was not 
the posEessioD of another so far as applicant 
is concerned. 

I hold, however, that although the 
wife was in actual physical possession, 
the husband did not cease to be in posseseion. 

The section does not lay down that the 
property must be in the sole possession 
of another. 

The rejoinder to this argument is to 
quote the case of Prankrishna Chandra^ 
In the matter of the petition cf (5), 
wherein it was held that the entry of a 
stranger into a family dwelling house, with 
the permission and license of one of the 
members, is not criminal trespass. 

I see no reason to doubt that the law 
as laid down in that ruling is sound so 
far as it goes, but unfortunately there was 
no intention to commit an offence in that 
particular case. 

Altbcngh in the present instauce the 
wife was in possession of the honse and 
invited the accused there, the husband was 
legally in possession as well, and the 
intention was to commit an offence, which 
constituted an infringement of the rights of 
the husband. 

Applicant must have known full well 
that the bouse owner would not consent 
to bis entry for the purpose of oommittiug 
adultery with his wife. 

I eee no reason to suppose that the oouvio* 
tion was wrong in law. 

Applicaut has, however, been sentenced 
to the maximum sentence of imprisonment 
admissible by law. 


(5) 6 B. L. E. App 10. 
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The offense ie a serions one, but t 
do not think, undue stress oan be laid 
npoQ the point that the aooasei was a 
person oI inferior oaste. 

I reduoe the sentenee to six months* 
rigoroQS imprisonment, whioh is to my mind 
eaffioiently severe to meet the merits of the 
oasd« 

Sentence reduced. 


LAHORE HIGH COURT. 

Criminal Revision No. 482 of 1919. 

July 21, 1919. 

Preaent: —Mr. Jnstioe Bevan Petman. 
RAM KISHEN —Pbtitionek 

versus 

EM PE ROR —Respondent, 

Criminal Procedure Code (Act V of 1898;, e. St’S— 
Composition of offence with one of several nccueed 
persons, effect of. 

The compositioo of an offonco under section 345 
of Llio Criminal Procedure Code witli one of several 
aeoused persona has not the effect of an acquitt U 
of all the accused persons, [p. 230, col. 1.] 

Revision from the order of the Ses-tions 
Judge, Lahore, dated the 29th Maroh 1919, 
modifying that of a Magistrate, Ist Ohas, 
Lahore, dated the 8th Maroh 1919, convicting 
the petitioner. 

Mr, Ram Ohand Manehandt, for the Peti* 
tiouer. 

Mr. Mul Ohand, Public Prosecutor, for the 
Respondent. 

JUDGMENT,—Five persons were pro¬ 
secuted under section 324 of the Indian 
Penal Code for assaulting and causing in¬ 
juries^ to the complainant. Of these one, 
Mohni, was absconding and proceedings 
under section 512 of the Code of Crimioal 
Procedure were taken against him. One 
accused was discharged by the Magistrate 
tryingthe case and the complainant oomponod* 
ed the offence with two others who were, 
^erefore, acquitted. The petitioner Ram 
Kishen was, therefore, alone bafore the Court 
and he was convicted under eeotion 3.^4 of 
thei Indian Penal Code and ceutenoed to six 
monks’ rigorous imprisonment and a fine 
Of Rs, 50 or, in default of payment, 


to further rigorous imprisonment for four' 
months. Mohni, the absconder, was' 
subsequently arrested ; but the complainant ‘ 
compounded his offence and he, too, was 
acquitted. The petitioner appealed and was 
80 far SQooessfnl that the Appellate Court, 
holding that it was not proved that be bad 
used a knife, altered the conviction to one 
under section 323 of the Indian Penal Code, 
bat the sentence was maintained. 

For the petitioner it is contended that 
when the offence was compounded in respeot 
of some of the accused, it had by operation 
of law the effect of an acquittal of the 
remaining aoouaed and that, therefore, the 
Magistrate had no jorisdiotion to continue 
the trial of, and convict, the petitioner, and 
that the conviction was illegal. It was 
further argued that the position was similar 
to a suit for damages against joint tort¬ 
feasors where if one defendant pays the 
damages or the plaintiff obtains satisfaction 
from him, I he remaining defendants are 
no longer liable. Reliance is placed on 
Ohandra Kumor Das v. E'rnperor (1) and 
Inpjrator v. Muio (2). In the formar case the 
f-»ot8 were that a oompUint «as pending 
against certain accused, o.nly some of whom 
were before tho Court. The complainant 
intimated to the Court tint ho had com¬ 
pounded the offence and desired to withdraw 
his complaint and the Magistrate allowed 
the withdrawal. TheMagUtrete had, bow- 
ever, issued process against two other accused, 
and on their appearance had ovorrulad ah 
objeo'iou taken on their behalf, to the con- 
tinuanoe of the proceedings, that the offence 
had baeu compounded. The Caloufita High 
Court held that the Magistrate’s order was 
erroneous and that “ if in the case of a 
oompoundable offence the complainant inti¬ 
mates to tho Court that he had compounded 
it and desires to withdraw his complaint, 

the orler passed by the Magistrate allowing 

the withdrawal is in respeot of the offence 
and not solely in regard to the persons 
actually under trial at the time, and it seems 
to us that, in so providing, the law oontempla. 
tes that all the accused persons should ba 
under trial at the sime time before a Judicial 
Offioer. unless in some exceptional otrcar.i- 
stances, such as their absoondiug, or 

(1)7 C. W. N. 170. 

{•2} 10 Ind. Caa. 948j U Or. L. J. 292; 0 S L )< 
28i. • ^ K 
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or some snob reasoD, tbe attendanoe of some 
of tbem oannot be obtaioed/’ The Court 
remarked that it did not appear why 
the Magistrate had not issued prooese 
to these aeoused at the same time 
as to others and proseeded: " we think, 
therefore, that the oomplaint is oompoanded 
in respect of the offence committed so as 
to include the parties who are now under 
trial and that farther proceedings against 
them must be staged.” 

The decision in Muthia Natch v. 
Emperor (3) ie against the present conten¬ 
tion. In that case the decision of a Division 
Bench is very brief and as follows: — 

"Petitioner’s Vakil contends that the com¬ 
position of an offence under section 345 
of the Code of Criminal Procedure with 
one of several aeoused persons has the effect 
of an acquittal of all the accused persons. 
We can find nothing in the section to 
support this interpretation and if this 
is really the meaning of the learned 
Judges in Chandra Kvmar Das v, Emperor 
(1). we must respectfully dissent. No other 
authority is quoted by petitioner.” 

The petition was accordingly dismissed. 

I entirely agree with the above decision 
of the Madras High Court. 1 dcubt 
whether the learned iJudges of the Calcutta 
High Court intended to lay down the general 
proposition of law now attributed to 
them; but if they did, 1 am not prepared 
to follow them. The case is not analogous 
to a suit for damages against joint tort¬ 
feasors. The second ruling relied on is not 
really in point. ' 1 hold that the contention is 
bad in law and reject it. 

With regard to the sentence, the com¬ 
plainant is apparently a man who in the 
case of some of the accused regards bis 
wrongs as met by an apology, though pro¬ 
bably accompanied by money ;and under 
these ciroorastanoes I do not think a severe 
sentence ie called for. It is suggested 
that the petitioner was too poor to meet 
the complainant’s detnands. I see also that 
the Magistrate awarded the present sentence 

under Feotion 324, Indian Penal Code, and 
that although the lower Appellate Oourt 
altered the conviction to one under section 
•^23 Indian Penal Code, it did not reduce 
the Benlenoe. 1 think justice will be met by 

13 ) 43 lua. Cas. mi 41 M. 888( 19 Cr. h, J. 176. 


my present order. I maiDtain the oonviotion 
but reduce the term of imprisonmeot to the 
period already undergone which is roughly 
about 2| months, and maintain tbeBne. To 
avoid remanding the petitioner to jail bis 
Counsel tendered Rs. 50, the amount of fine, 
which money has now been deposited in the 
office of this Conrt. I direct that the 
petitioner be discharged from bis bail 
bond. 

Sentence reduced. 


ALLAHABAD HIGH COURT. 
Criminal Revision No. 61 or lir20. 

April 8, 1920. 

Present :—Justice Sir P. 0. Banerji, Kt. 
BHAGGI LAL—pETiTio.tEB 

versus 

EMPEROR— Opposite Party. 

Puhlie Oamhling Act (III of 1867j, s. 6-“0. P ■ 
PttbZjc Qamhling (Amendment) Act (I of 1917^, «. 8 
—Common gaming house, what is. 


Where upon the search of a house persons are 
found therein engaged in gambling and instruments 
nf gaming are also found, and there is evidence 
that the owner made a profit by allowing his house 
to be used as a place for gambling, it must be 
presnmed under section 6 of the J’“bI'C Gambling 
Act. as amended by the U. P. Public Gambling 
(Amendment: Act of in the absence of evidence 
to the contrary, that the honse in question is a. com. 

moD gaming house, [p-231, col. l.J 

Criminal revision agaiust the order of the 
Mogif-trate, Ist Class, Allahabad, dated the 

26lb December 1919. , , . 

Mr. Zahur Ahmadt for the Applicant. 

The Assistant Government Advocate, for 
the Crown. 

JUDGMENT.—Bhaggi Lai, the applicant, 
has been oonvieted under section 3 of Act 
III of 1867, as amended by Aet I of 1917, 
of the Local Council for keeping a common 
gaming honse. The applioants in the oonneot- 
ed ease No. 50 have been convicted under 
section 4 of the said Aet. It has been found 
that in a boose which waa owned or kept 
by Bbaggi Lai a large number of persons 
(about 65) were discovered by the Police 
gambling on a particular night. The Police 
bad obtained a warrant nnder eeetion 5 of 

the Alt and tb 4 _ validity of the .warrant is 
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not qaeatinnod. It is not dispated that 
gambling was going on in that honsoanl 
that the persons who were arrested and who 
have been oonvisted were gambliog there. 
The main eontention is that the bonse was 
not a oommon gaming boose within the 
meaning of the Aot. Thar- depends upon 
the farther question whether iostranients 
of gaming were fonnd in the house. Under 
the dehoition of the expressien “instrnmeote 
of gaming” as given in seotion 2 of Aot 
I of 1917, an instrnment of gaming in- 
olodes any artiole used as a means or ap' 
pnrtenanoe of, or for the purpose of oarrying 
on or faoilitating gaming. In the present 
ease certain artieles were foand in the bonse 
Bailed iolahts whiofa are courieSf and these were 
need as a n eane for carrying on gambling. 
Therefore, the articles found in the house 
were ioatrnments of gaming. As the bonse 
was searobed nnder a warrant properly 
issued and instruments of gaming were found 
in the house, that oiroumstanoe is undsr 
leation 6 of the Aot evidence that the house 
was used as a oommon gaming bouse, unless 
the contrary was proved. In the present ease 
there is no evidence to the contrary. There¬ 
fore, under section 6 it muet be presumed 
that the house in question was a oommon 
gaming bonse. In addition to this a witoess 
was examined, who deposed that Bbaggi Lai 
was making a proBt and charging a oommis. 
sionforthe use of his bouse for purposss of 
gambling on that pirtioular night. It is 
stated that the witness was an approver and, 
therefore, bis evidence ought not to be* 
accepted without corroboration. It appears 
that the witness, whose name was Mujahid 
Khan, was examined under section 10 of 
the Act. The Court was competent to 
eiamme him on oath and hia evidence, if 
believe'^, could bs acted upon and if the 
Court was of opinion that be had made a 
true statement, it might grant him a oerti- 
ficate freeing him from prosecution in con- 
nection with the gambling. This, it seems, 
was done in the present case. Whether a 
certiBoate was granted or not is immaterial,but 
no pardon bad been granted to tbe witness 
and he was not examined as an approver 
within the meaning of the Code of i Criminal 
Prooedure. As already stated, he was 

aut^Htv ^ exaroise of the 

BP«tion 10 of the Act. Thus iu the present 


case we have first of all the presumo^iio 
that by reason of the discovery of ins ri- 
ments of gaming in tbe bouse occupied by 
Bbaggi Lai, the house was a common gam* 
ing house, and we have the additional fact 
that there is positive direct evidence that be 
used to make a profit by allowing his house 
to be used as a place for gambling. Bbaggi 
Lai has, therefore, been rightly convicted. 
It necessarily follows, from the fact that the 
other persons were gambling in tbe common 
gaming honse kept by Bhaggi Lai, that 
their conviction is legally correct. I have 
been asked to interfere with tbe sentence as 
being excessive. This was a bad case of 
gambliog in which a large number of per¬ 
sons of various castes had assembled together 
and no lees than Rs. 1,400 were found in the 
possession of tbe men who were oarrying on 
tbe gambling. In these eiroumstanoes I do 
not think I ehonld be justified in interfering 
with tbe sentence. I accordingly dismiss the 
application. 

Application di8mi$$ed. 


PATNA HIGH COURT. 
Criminal Appeal No. 232 of 1919. 

February 3, 1920. 

Present: —Mr. Justice Mulliok and 
Mr. Justice Sultan Ahmed. 


PERTAP RAI and ANOTaBB— 
Appellants 
versus 

EMPEROR— Respondent. 

Penal Code (Act XiV of l-'60^ 140^ _ 

Charge under g 825 read luith 8. 149—Conu£c<l'o/^ 

under g 'A2\legality of ^Criminal Procedure Code fArt 
7 of mS), -m, 237, 233. ‘ 


If an accused person is charged with grteroiis 
hurt nnder section 325 read with section 149 of the 
Penal Code, he cannot bo ooovioted of the 
substantire offence under section Indian Penal 
Code, anch a course not being wtrranted by the pro 
visions of aections 2:-6, 2-^: and 2.^8, Criminal Pr >. 
Oddurn Code, ip i ^4, col I ] 

iatindra iiath Chater)ct Etnperor U C \7 \ 

66ft; >4 0. ftyS; 6 Cr. b. J« 427, follOVTOj. 

Criminal appeil agiinsc toeoidarof 

R scions Judge, Sonthal Pargaoas at Dumkt 
dated the 23rd September 1919. * 
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MesBra, S. P. Varma acd Surendra Nath Bey^ 
Cor tbe Appellants. 

The Assistant Government Advcoate, for 
the Crown. 

JUDGMENT. 

Mollick, J.—This is a oase whiob arises 
ont of a family dispute among some Rajputs 
residing in Mouza Gboa. It appears that 
there was a dispate about land between 
Pratap on the one side and the deceased Kashi 
on the other, who was the son of Pratap’s 
brother Mahatab. On the morning of the 
4th of June last Kashi had driven away 
Pratap’s laboarers from the field and had 
oome hack to bis house and was lying down 
reading. The evidence shows that be was a 
school master by profession. 

Pratap is thereupon alleged to have gone 
with 15 others to Kashi’s room, pulled hiin 
out and assaulted him with lathis. Kashi 
was assisted by his cousin Banwari and 
Banwari’s sons Parbbo, Darshan and Jagar 
Nath. The allegation also is that 
Mahatab and his son Prayag joined 
Kashi’s side, while Hublal, the brother of 
Mahatab, together with his servants and 
dependents assisted the accused, and an at* 
tempt has been made in the course of the 
trial to ascribe the fatal blow to Hub¬ 
lal himself. That allegation has been dis* 
believed by the learned Sessions Judge and 
although the Aieeeeors found that Hublal, 
Pratap and his son Jagar Nath joined in 
the attack which resulted in the death of 
Kashi, the learned Judge has acquitted Hub* 
lal and convicted only Pratab and Baij 
Nath of the offence of causing grievous hurt 
under section 325, Indian Penal Code, and 
sentenced them to rigorous imprisonment for 

four years each. 

It appears that Pratap and Baij Nath 
arrived at about 9 a. m. at the Thana and made 
a complaint to the officer in charge. At 11 
A. M. Hira, a relation of the deceased, arrived 
at the Thana and made a complaint as to 
the assault upon Kashi. The officer in 
charge did not ascribe very much importance 
to the case and told Hira to fetch the 
wounded man. When Hira returned he 
found that Kaehi was dead and after some 
delay in obtaining bearers to carry the 
corpse, he reached the Thana again at 
about 7 p. u. when a regular first information 

\ya8 recorded, 


The Sab'Ihspeutor arrived at thtiplaaeof 
occurrence tbe next day and arrested 16 
persons, all members of the family or ser¬ 
vants and dependents of the family. Tbreti 
out of these 16 were disofaarged by the 
Committing Magistrate, while tbe remaining 
13 were committed for trial for offences 
under sections 147 and 301 read with seoticn 
149, Indian Penal Code. 

The learned Sessions Judge in his judgment, 
which is not altogether satiefactory, found 
we think that tWe was no unlawful 
assembly beoauee tbe assailants of Kasbi did 
not number 5. He thinks that only Pratap 
and Baij Nath attacked Kashi in bis room 
and oaueed the injuries which resulted in bis 
death. 

The medical evidence shows that Kashi 
bad three injuries on tbe head and face, 
which were probably tbe result of one laihi 
blow. He had also three injuries on other 
parts of tbe body, two of which were pro¬ 
bably caused by laihis and one by a fall. 
There is also evidence to tbe effect that 
Parbhoo, Darshan, Jagarnath and Prayag on 
Kashi’s side received injuries probably caused 
by lathi blows. 

do the side of tbe acsoeed the only 
persons hurt were Pratap and Baij Nath. 

The statement of Pratap and Baij Nath, 
though not very clear as recorded by the 
Committing Magistrate, would seem to show 
that the defence was that there were two 
occurrences on that day, thefiretof which was 
a quarrel in the early morning between 
Pratap and Baij Nath on the one side and 
Banwari and Mahatab on the other about 
acme civil appeal, in the course of which 
they were assaulted by some members of 
Banwari’s party. They slate that they then 
went to the Thera, that while Pratap remain- 
ed on in the Bazar, Baijnath returned home 
alone and that on his return he was farther 
assaulted by his former assailants. 

Though tbe learned Sessions Judge has 
not discussed the evidence with sufficient 
fulness, we have ourselves examined it very 
carefully and we are not satisfied that his 
reasons for disbelieving tbe allegation that 
there was an unlawful assembly and a riot 
are well founded. We think that he has 
acquitted 11 of the 13 aoouaed before him 
against the weight of evidence. At least as 
regards 7 there was clear evidence that 
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they joined iu the attaok apon Kashi is 
his room and afterwards io bis yard. 

It is tras that the witnesses Parbhoo, 
Jagarnath, Darahan and Frayag are rela* 
tivea of those who nere in diapabe with 
Kashi, bat having regard to the oiroamstanse 
that the dispate is one between members of 
the same family and that the oooarrense 
took place in the family homestead at a 
time and at a plaoe where no independent 
witness ooald have been available we think 
that the learned Jadge was wrong in 
rejecting the prosesubion stoiyand sabstitat* 
ing a theory of his own. 

We do not think it would be proper to 
reject the proseoatton story ani at the same 
time witboat any evidence at all to bold 
that it was Pratap and Baij Nath who 
struck the fatal blow. At the trial an 
attempt was made to show that Hab Lxl 
and Baij Nath gave the deceased one or 
two lathi blows while he was lying on the 
yard and while bis remaining assailants 
were ranning away. Possibly the object of 
the witnesses who made this statement was 
to fix Hub Lil and Baij Nath with the 
fatal injury. But reading the whole evidence 
it eeems clear that the fatal injury was 
indicted when the seven men who were 
aimed with lathis pulled the deceased oat 
and attacked him in the verandah and 
before he was knocked down, It is difficult 
in these oiroamstanoss to say what particular 
part each played in the attaok, and it is 
for that reason that the Committing Magie* 
trate charged the accused before him with 
offences ander sections 147 and 149 read with 
section 301, Indian Penal Code. As to those 
whom the learned Sessions Judge has 
aoqaitted we think that there was evidsnee 
to support the charges, but we ere not now 
ocnierned with their acquittal. 

Mr. Varma who has said all that it was 
possible to say on bshalf of his oliente has 
eaggestei to us that it would bs extremely 
dangerous if we were to accept the prosecu* 
tion case against Pratap and Biij Nath, fjr 
that would amount to a reversal of the 
findings upon which the aiquittvl of the 
remaining aoeused was based and might be 
taken by the Crown as an invitation to 
appeal against th sir acquittal- We have no 
concern with that contingency. What we 
have to see is whether the learned Seesione 
Judge was right in rejecting the allegations 


as to rioting and oonatrnotive culpable bomi* 
oide not amounting to murder in respect of 
Pratap and Baij Nath. We think that 
inspite of the discrepancies between the 
statements made by the eye witnesses before 
the Police and those made by them before 
the SessioDs Conrt, the witnesses have 
substantially told the truth as regards the 
assault. 

It may be oonoeded that the witness 
Darsban, althongb he now professes to have 
seen the whole of the attaok from beginning 
to end, did not really arrive till Kashi bad 
been knocked down. The other disorepancies 
seem, in my opinion, neither serious nor 
material and making the fullest allowance 
for Mr. Varma’s contentions, I think it is 
abundantly established that more than five 
parsons attacked Kashi, that Pratap and 
Baij Nath were members of that unlawful 
assembly, the common, object of which was 
to beat Kaebi for having resisted the onl> 
tivation of the lands in dispute, and that the 
fatal blow was inflicted in prosecution of 
that common object. 

Mr. Varma has attempted to suggest that 
the slightness of the other injuries upon the 
body of Kaebi indicates that the lathi 
blow on the bead was an accident. We 
are quite unable to accept this suggestion. 
There can be no doubt from the position 
of the injuries that they were inflicted 
voluntarily and having regard to the fact 
that lathis do and are commonly expected 
to cause death if directed at the bead 
of the victim, there can be no doubt that 
the assailants knew that death was likely 
to result. 

in these ciroamstanoes we think the 
ooQviotiou under section 325 should be set 
aside aod the conviction noder section 149 
read with section 304, Indian Penal Code, 
be substituted therefor. The sentence for 
four years’ rigorous imprisonment will remain 
onobanged. 

We may cbierve that the appellants 
were in fact charged before the learned 
Judge under sections 147 and .301 read 
with 149. Indian Penal Code, and that 
while convicting them under section 3'i'), 
the learned Court has pasred no orders 
under seotioni 149 and 304. Wo desire 
to draw the learned Judge’s aitentioti 
to the case of Jatindra Nath Chatt-.'n.H 
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y. Emferor (1) where it was held that if 
an aooaeed ie oharged with grievoas hurt 
ander seotion 325 read with seotion 149, 
Indian Penal Code, he oannot be ooDTioated 
of the snbatantive offen&e under seotion 
325, Indian Penal Code, enoh a coarse not 
being warranted by the provieione of 
eeotions 236, 237 and 23b, Criminal Pro* 
oednre Code. 

SoLTAM Abmed, J.~I agree. 

Appeal dumissed. 

(1) U C. W. N. 696j 34C.098; 6Cr. L. J. 427. 


ALLAHABAD HIGH COURT. 

CatuiNAL Revision No. 100 of 1920, 

April 17, 1920. 

Present :—Mr. Jastice Piggott. 

BHOLA NATH—Pbiitionbr 

versus 

EMPEROR— Opposite Partt, 

PwbiiC Oamb/jMjF ilcf (III of 1867), 88. 8, 6—Pre. 
«ump<io» os to occupation —IFa/ronf, usue of, legality 
of—Ci iminal Procedure Code (Act V of 1898^, *•. 260 
—Summary trial — Non-appealable sentence—Judg¬ 
ment,contents of —7Vio?8, separate—Judgment, joint, 
legality of. 

W))cr» there is a foil' prosumptiou under scettou 6 
of the Fublic Gambling Act that a person is the 
occupier, or bus the use of a room, within tho mean¬ 
ing of section 3 of tho Act, as a common naming 
house, tho issue of n warrant is not illegal, [p. 235, 
col. 1.] 

In the case of two separato trials whore tho law 
requires a judgment to be written in caoh, it is 
improper to record a single judgment, [p. 234, col. 2.] 

in a summary trial, whore a non-appealablo sen- 
tence is passed, the Magistrate need only record a 
linding and his reasons therefor, fp. 234, col, 

Criminal revision against the decision of 
the District Magistrate, Allahabad, dated 

the 13th Jannery 1920. 

Mr. E. A, Howard, for the Applicant. 

The Assistant Government Advocate, for 

the Crown. 

JUDGMENT.—Bbola Nath has b?en con¬ 
victed on a sammary trial of the offence of 
keeping a common gaming house panieb- 
able nnder section 3 of Act 111 of le67. 
The Magistrate tried two persons Bbola 
Nath and Basdeo, separately on the alter¬ 


native charge that either they were keepers 
of a common gaming boase, or they were 
engaged in gaming in a common gaming 
faoDse and thereby liable to panisbment 
under section 4 of the same Act. He has 
convicted Bbola Nath alone under seotion 
3 and Basdeo ander seotion 4. He at the 
same time oondaoted under the prooednra 
prescribed by Chapter ZX£I of the Criminal 
Prooedare Code a separate trial of a number 
of persons for having committed an offence 
panishable ander section 4 aforesaid at the 
same time and place. The 6rst objection 
taken is that the Magistrate has written a 
single judgment in both trials. 1 do cot 
think that the writing of a single jadg- 
ment in two separate trials, where the law 
requires a judgment to be written, is com¬ 
mendable. If two separate oases are so 
closely connected together that the trial 
Court thiuks a single judgment would 
sufficiently cover the two separate oases, 
the best course to adopt is to write a 
detailed judgment ooDtainiDg a complete 
recital of the facts in what seems to be 
the more important of the two oases, and 
it would not be objectionable as a ru^e to 
refer to such recital in the separate judg¬ 
ment recorded on the less important case. 
At the same time the Court should always 
be careful to see that evidence which is 
only admissible in one of the two oases is 
not referred to or put forward as a reason 
for a conviction in the cafe in which it is 
not relevant. In the tri»l which I am 
now ooDsiderirg, the sentence passed was 
Doc-appealable and the Magistrate was nnder 
no obligation to write a judgment at all. 
All that the law required of him was a 
finding accompanied by a brief statement 
of bis reasons for finding the accused guilty. 
The only question which really arises with 
regard to the prooedare followed in this 
case is whether or not a statement made 
by ore Muhammad, who was not on his 
trial along with Bbola Nath and Basdeo, 
bus or has not been need as one of the 
reasons for finding Bhola Nath guilty. The 
learned Sessions Judge has referred to 
Muhammad’s statement in the order which 
sets forth his reasons for finding 
Bhola Nath gnilly and I think it may 
fairly be contended that he has made use 
of Mohammad’s etatement agaiust the 
applicant Bbola Nath. The question wbieh 


INDIAN OASES. 


235 


Vol. liVI] 

JH4RI BIVSHi V . IHPIBOB. 

then arieeB is whether, with reference to 
the provieione of seotion 107 of the Indian 
Evidence Act, it does or does not appear 
to this Conrt that, independently of Mabam* 
mad’s statement, there wasenffioient evidence 
to jnstify the conviction. I am decidedly 
of opinion that there was. Objection is taken 
to the irregularity of the warrant on the 
strength of which the gaming boose in ques¬ 
tion was raided by ike Police, hot I am 
satieded with the reasons given by ike 
Magistrate for holding that the warrant 
was perfectly legal. The facts set forth in 
the record before me show that the Court 
had abundant grounds for applying tke 
presumption laid down by section 6 of 

the Public Gambling Act, III of lk67. 
On the strength of that presomptioo alone, 
it should have been found that the room 
in qoestioD was being used as a oommon 
gaming house. There was other evidence 
before the Conrt. One Jokbu had been 
brongbt before the Magistrate as one of 
the persons found by the Police in the 
gaming house at the time of their raid. 
He was lawfully examined by the Magistrate 
and his statement is clear that gambling 
was going on at the time of the Police 
raid and that it was going on for the 
benefit of Bhola Natb. Under the oiroum* 
stances of the easel (hirk the Magistrate 
would have been warranted in recording a 
conviction based upon Jokbu’s evidence, 
taken in connection with the ether facts 
observed by the Police Officers and the search 
witnesses at the time of the raid. Over 
and above this we have the fact that the 
room in question wa^ over a Thakurdwara 
which lad been dedicated by Bbola Natb. 
Indeed the defence in tbe Magistrate's Court 
went BO far as to allege that it was actually 
part of tbe Thakurdwara. There was, 
therefore, as tbe Magistrate remarks, a fair 
presumption that BholaNath was tbe occupier 
of this room, or at any rate bad tbe use 
of this room, within the meaning of sec- 
tioD 3 of Act 111 of 1867. Ithink there 
can be no doubt upon the facte set forth 
in the Magistrate’s order that Bhola Natb 
was rightly convicted. The sentence pa'^sed 
seems to me by no means inappropriate 
under the oiroumstanoes. 1 reject this appli¬ 
cation. 


PATNA HIGH COURT. 

Criminal Rbvision No 354 or 1919. 

November 3, 1919, 

Freseni;—Mr. Justice Das. 

JHARI SINGH AMD OTHBitS — 
Pbtitiomers 
versufi 

EMPEROR- Opposite PiRTT. 

Penal Code (Act XLV of 1860^, 148, 297 — Offence 

under 3 . '497 , gist of—Trespass, meaning of—Inters 
pretation of Statutes—Legal term, meaning of. 

The gist of an offence under seotion 207 of the 
Penal Code is trespass, and before a person can bo con. 
victed under that section it must be proved that 
there was a trespass by him with the intention and 
in the places mentioned in the seotion. [p. 238, col, 
1 .] 

The term “ trespass ’* means an unjustifiable in- 
trusion upon property in possession of another 
person, [p. 238, col. 2.J 

In interpreting a Statute, the settled rule of con. 
atruction is that where the Legislature uses a legal 
term which has a kuowu eignificauce, it must be 
assumed that the term has been used in that sense 
and in no other, [p. 238, col. 1,] 

Criminal revision against the order of tbe 
Sub-Diyisionai Magistrate, Gaya, dated the 
16th September 1919, with power under sec¬ 
tion 4 'j 7 (2), Criminal Procedure Code, dis¬ 
missing tbe appeal of tbe petitioners against 
the order of the 2Dd Class Magistrate, Nawa* 
dab, dated 29th August 1919, 

FACTS appear from the judgment of the 
Appellate Court, wbiob was as follows: — 

“The dispute which has given ri-etothi’s 
case relites to a tank, called Nokbar Pokhar, 
near Nawadah surrounding an ancient and 
sacred temple of the Swetambari sect of the 
Jain community on or about the site of which 
Goutam Swami, a famous and eminent Jain 
saint, is said to bavs entered into Nirvana more 
than 2,COD years ago. 

The temple and its vicinity or precincts, 
therefore, are regarded as a place of great 
sanctity by the whole Jain community and 
are annually resorted to as a eaored place 
of pilgrimage by the people of that oommuni. 
ty. 

From a religious point of view this case 
seems to me to be of more than ordinary 
importance, so as to demand a very careful 
and eoruploDs consideration of the faots and 
oiroamstaLoes which have transpired in llie 
evidence adduced in this case. 

The ooourrenoe is said to have taken 
place on tbe 6th of January last in tiio b&d 


Application rejected. 
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of tbe aforesaid tank, from whiob the six 
appellaDts with others are alleged to have 
oaagbt and destroyed fisb with tbe avowed 
objest of wounding the feelings and insnlt- 
iog tbe religion of the Jains who go to the 
temple and tank for purposes of worship and 
pilgrimage. 

A brief aooount as to how the great delay 
has ooourred in tbe trial of this ease has 
boen given by the lower Court in its 
judgment) dated the 29th August 1919, and 
.1 need not repeat it. Aftsr tbe seeond 
order for further enquiry passed by the 
learned Sessions Judge of Gaya, the ease 
ultimately oame up for trial before Baba C. K, 
Matbar, Deputy Magistrate ofNawadah, with 
2Dd Class powers, who found the appellants 
guilty under seotion 143 and seotion 297, 
Indian Penal Code, and sentenoed the 6rst 
appellant to rigoroue imprisonment for a 
month and a Bne of Rs. 20 only or in de¬ 
fault to farther rigorous imprisonment for 
a mouth, and tbe rest of the appellants to 
rigorous imprisonment for a fortnight and a 
fine of Rs. 10 only or in default to further 
rigorous imprisonment for a fortnight eaoh 
under the latter seotion (297, Indian Penal 
Code). He passed no separate sentenoe 
under seotion 143, Indian Penal Code. Tbe 
appellants were charged uoder another 
seotion, viz.y seotion 2i;:5, Indian Penal Code, 
but they were ecquitted of this oharge. 

The present appeal is tbos from that 
portion of the judgment of the lower Court 
wbioh deals with the offences under seotion 
143, Indian Penal Code, and eeotion 297, 
Indian Penal Code. J, therefore, propose to 
decide this appeal on tbe evidence relating to 
tbe offenoes alleged to have been oommitted 
under these two seotions. 

As tbe outset I may remark that though 
the learned Deputy Magistrate has written 
a very long and elaborate and oarefully oon* 
eidered judgment, be has fallen into an error 
of inadvertency giving rise to a markeJ in- 
oonaifltenoy in his Boding with regard to 
tho offouoe under seotion 297, lodian Penal 
Code. While discussing the evidence bearing 
upon section 295, Indian Penal Code, he re* 
marks, 'it would be too much to presume on 
behalf of tbe prosecution that because fishing 
is prohibited iu this particular tank and 
not in every tank usually, this tank becomes 
a eaored object or place of worship.’ Immedi¬ 
ately after this be observes, 'on tbe other 


- tlMO' 

hand the oiroumstanosa of the ooourreDee fully 
comply with the proviaiona of aeetfon 297, 
Indian Penal Code. There was aueh a 
trespasa on the tank for wrongful 
purposea according to prosecution 
evidence as is contemplated by the aeo* 
tion.’ If 'there was each a treapasa on 
the tank aa is contemplated by the 
section 297’, that trespass must be in 
a place of worship ; and so it is quite 
clear that the lower Court did hold here 
that tbe tank is a place of worship and 
thus be contradicted bis previous fiodinga 
on this point. It is, therefore, neoeSaary 
for this Court to examine and weigh 
the evidence adduced on this point with 
great care and aorutiny. In a previous 
part of bis judgment the learned lower 
Court is empbatio with regard to the oral 
evidence of the proseoution that ' the 
evidenoa ou tba whole is believed to be 
tree and reliable;” two witnesaes, vit., P. 
W. No 1 ani P. W. No, 6, depose distinctly 
that tbe temple and the tank round it 
are regarded aud used as a place of worship 
by the Jain eemmunity. The first witness, 
who is a Boat Brahman and a Vaianava 
too, is the Pujari of the placa and there 
is nothiog tn hia evidence to show that 
he was not telling the truth with regard 
to tbe tank baing a placa of worship. P. 
W. No. 6 is a very respectabls rich Zamiudar 
aud an Honorary Magistrate of Bjbar and 
his eldest brother is the manager of the 
temple. He, being a Jain himself and 
having visited tbs placa ou seven! ociisious, 
solemnly awear.s that b^tb the temple and 
the tank are held sacred by the Jaius aod form 
their place of worship ” 1 fully believe the 

evidmee of these two witosssas on this 
important point of the oass and that tha 
tank sorroaoding the temple is a place 
of worship within tbe meaning of aeotion 
297, Indian Penal Code. Tbe peouliar 
position of the tank within the precioota 
of tbe temple and its antiquity and sanctity 
like those of the temple itself Uave no 
room for doubt in my mind that the 
Jains regard and resort to it as a place of 
worship. 

Having found on the evidence of the two 
rospe stable and reliable witneesea referred 
to above that the tank is a place of wor¬ 
ship within the meaning of aeotion 2.97, 
Indian Penal Code, 1 now come ^ 
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ft ooDsideratioD of the qaestion whether 
the persons who are alleged to have 
oangbt and killed 6sh in the taok, 
did BO with the intent or knowledge 
that the feelings of any person were likely 
to be wonnded or that the religion of 
any person was likely to be insnlted by 
the aot of killing 6sh in that lank. It 
has been amply proved that there bad 
been a keen and long standing dispute 
with regard to the tank and the right of 
the Bshing in it between the Maliks and 
the tenants of the village cn the one side 
and the person representing the inferest 
of the Jains on the other, and it is ad¬ 
mitted and proved that there has been a 
final deoision, that no one can oatoh fish from 
this tank and that the Jains have the 
right to preserve ard protect (be fish in 
that tank. So far, therefore, as this right 
and the right of osing the tank as a place 
of worship are concerned, the Jains are 
nndonbtedly in possession of tho tank, It 
is an historical fact well known to all, 
that the Jains are extremely averse to the 
destrnotion of life in any form, kindness 
to all creatures being a vital and cardinal 
doctrine of their religion. This point has 
been folly and ably disonssed by the learned 
lower Court and I agree with it in think, 
ing that the catching and killing of the 
fish in the tank was done with the inten¬ 
tion or knowledge of wounding the feelings 
and inGulting the religion of the Jain com- 
ffluoity. The motive for such a wanton 
and outrageous aot of sacrilege is quite 
clear from the fact, as found hy the learned 
trying Magistrate. He says, “ the disappoint- 
ment caused to the Zamindar for all 
the above reasons seems to be more than 
he can bear, and there can be no wondtr 
if the present action was taken through 
his creatures to cause further haraEsment 
to Jain people and thereby force them 
sooner or later to pay a fancy price for 
^6 tank out of religious susceptibilities. 
That the Zimindar is heavily indebtad 
18 borne out by D. W. No. 7. I thus 
quite agree with the lower Court in finding 
that the circumstances of the ccourrenoe 
fully comply with the provisions of section 

I ndian Penal Code. There was such 
ft re^paea on tbe tank for wrongful pur* 
poses according to prosecution evidence as 
ifl oontonjplated by the eection. 


The accused appellants denied tbe charges 
and tbe oaourreuce as well. In this 
connection their allegation in paragraph 15 of 
their written statement is eignifiostnt, as 
indicating that they are fully aware of the 
wantonness and serious oonseqaenoe of 
tbe aot of oatobing and killing any fish 
in the tank. They have been clearly 
identified by the eye-witnesses as having 
taken an active part in the aot of fishing 
in the tank on the 5tb January last, and 
I agree with the lower Court in holding 
that tbe evidence of theee witnesses is 
true and reliable.' I, therefore, uphold 
the ocnviotion of tbe appellants under 
seoiion 2.17, Indian Penal Code.” 

The rest of the judgment deals with the 
charge under seotien 143, Indian Penal Code, 
which is not material to this report. 

Mesers. 0 C. Das and Ehurehed Husnain, 
for the Petitioners. 

Mr. 0. 0. Pal, for the Opposite Party. 

JUDGMENT.—The petitioners have been 
convicted under sections 143 and 297 of 
tbe Indian Penal Code and have been 
(entenaed to various terras of imprisonment 
and fine. 

The charge against the petitioners was 
that they caught and destroyed fish from 
the bed of a tank with the object of 
wounding the feelings and insulting the re¬ 
ligion of the Jains to whom the tack is a place 
of worship. The petitioners are tbe servants 
and tenants of the Zemindar. It is found 
that tbe Zemindar is the owner of tbe 
tank and it is not disputed that the lank 
is in the possee.sion of the Zamindar. But 
tbe Record of Rights is to the effect that 
although tbe lark i.s in the possession of 
the Zemindar, still no one can oatoh fish 
in the tank and that the Jains have the 
right to preserve and protect the fish in 
the tank. In other words, the Jains have 
a right to prevent the owner of the tank 
from utilising it in a particular way. In other 
words, they have an itxcorporeal right over 
the tank. 

The Appellate Court says: “iso far, there¬ 
fore, as this right and the right of using 
the tank as a place of worship are 
concerned, the Jains are undoubtedly in 
possession of the tank.” I do not at all 
agree with this view of law. In ray 
view, upon (he facts found and ou th- 
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Beoord of Rights the Jains are eertainly in 
possession of an inoorporeal right, hot it 
oannot be said that they are in possession of 
the tank. 

That being so, oonld the petitioners have 
been eonyioted ander seotion 297, Indian 
Penal Code? Section 297 runs as follows: — 
Whoever, with the intention of wounding 
the feelings of any person, or of in^nlting 
the religion of any person, or with the 
knowledge that the feelings of any person 
are likely to be wounded, or that the 
religion of any person is likely to be 
insnlted, thereby oommits any trespass in 
any place of worship, or on any place 
of sepulture, or any place set apart for 
the performance of funeral cites or as a 
depository for the remains of the dead, or 
offers any indignity to any human corpse, 
or causes disturbance to any persons 
assembled for the performance of funeral 
ceremonies, shall be punished with im« 
priaonment of either description for a term 
which may extend to one year, or with 
fine, or with both,’' 

It will be seen that the gist of the 
offence is trespass. Therefore, in my view, 
before there can be a conviction under aeotion 
297, Indian Penal Code, it must be proved 
that there was a trespass by the accused 
persons with the intention and in the 
places mentioned in aeotion 297, Indian Penal 
Code. 

1 agree with the view which has very 
often been expressed that the word tree* 
pass” in seotion 297 oannot be construed 
by refereuoe to section 441. But I wholly 
differ from the view which has been taken, 
certainly in one case which was cited 
before me by the learned Assistant Govern- 
ment Advocate, that it means merely any 
injurious act. It is, in my opinion, a well 
settled rule of construction that where the 
Legislature uses in an Act a legal term 
which has a known significance it must 
be assumed that the term has been used 
in that sense and in no other sense. In 
Queen v. 8lafor (1) it was argued upon 
section 7 of the Corrupt Practices Preven¬ 
tion Act that the term “indictment” there 
meant criminal proceedings. The Court 
rejected the oontention. Denman, J, said 
“It always requires the strong compulsion 

(1) (1881) 8 Q. B. D. 267 at p. 272; 30 W. R. 410^ 
61 L. J- Q B. 240} 46 J. P. 894. 
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of other words in an Act to induce the 
Court to alter the ordinary meaning of a 
well known legal term” and Bowen, 
added: The whole cf the argument fails 
if it is not shown that there is a popular 
use of the term 'indictment’ as inolndiog 
information. There is certainly no such 
popular use of the term among lawyers, 
and if there is among persons ignorant of 
the law it is an incorrect use of the term.” 
Id my view, trespass as a legal term means 
and has always meant an uujastifisble intru¬ 
sion upon property in poesesaion of another 
person. 

The learned Assistant Government Advo¬ 
cate says that it means merely an intru¬ 
sion and nothing more than that, and not 
an intrusion upon another person’s 
possession. Adopting the words of Bowen, 
J., I may say that there is certainly no 
snch popnlar use of the term among 
lawyers. Is (here then a strong oompaleion 
of the other words in that seotion which 
would induce the Conrt to alter the well- 
known meaning of the legal term? In my 
opinion there is not. The whole seotion 
can be read consistently by giving to the 
word ‘trespass” that meaning which has 
always .been given to it inlaw. 

The offence wonld then be committed if 
a person, with the intention set out in 
section 297, oommits any unjustifiable intru¬ 
sion in any place of worship, to take the case 
which is before ns, in the possession of an¬ 
other person. That is the way in which 1 read 
section 297. 

Id this case the tank was not in the 
possession of the Jains and, therefore, in 
my view, an offence under section 297 
has not been committed by the petitionera, 
It is conceded that if the oonviotion under 
section 297 fails, the conviction under seotion 
147 must necessarily fail, 1 wonld, there¬ 
fore, set aside the conviction and sentenoeB 
passed on the petitioners and direct that 
the fines, if paid, be refunded. 

r 

Conviction set aside. 
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ALLAH4BAD HIGH COUaT. 

OaiHiNAL RB7i9ioer Ko. 113 OF 1920. 

April 1920. 

Pres(jn<;—M p, Justioe Tndball. 

RAM BARAN SINGH and others — 

Applioamts 

versus 

EMPEROR— Opposite Partt, 

Criminal Procedure Code (Act Fo/I898», $s 845, 
d^H—Compoeition of offence^Revision^High Court 
or Sessions Judge, power of, to allow composition. 

Neither the High Court nor the Judge of a 
Court of Sesaion, when sitting as a Court of Revi¬ 
sion, has the power, in view of section 345 of the 
Criminal Procedure Code, to allow an offence to be 
compounded, [p. 239, col. 2.] 

OrimiDal revisioD from rd order of the 
Additional Sessions Judge, Miizipur, dated 
the 31st Ootober 1^19. 

Mr. A, P. DubSf for the Appliaan^s. 

The Assistant Government Advooate, for 
the Crown. 

JGDGMENr.— This is an applioation in 

revision. The applioants were oonvioted of 
an offence under seotion 323 of the Indian 
Penal Code and sentenced to pay a Bne of 
Rs. 25 eaoh. They went in revision to the 
Sessions Judge and there they sought for 
permission to compromise the case with the 
opposite-party. The Judge held that he 
had no power to allow a compromise in 
view of the terms of sestion 345 of the 
Criminal Procedure Code. The applicants, 
therefore, came to this Court. Two points 
are taken: drst of all that the Court of the 
Sessions Judge had jurisdiction to allow a 
oompromise to be filed although he had 
no power to acquit, aod secondly, that the 
sentence was unduly severe. lu so far as 
the Sessions Judge’s jurisdiction to allow a 
compromise to be filed is concerned, I 
think there is no force iu this applioation. 
oeotion 345 of the Criminal Procedure 
Uode in clause 7 distinctly says;—“No 
offence shall be compounded except as pro- 
vided by this seotion.” The first four clauses 
of the seotion refer to the compounding of 
a case m the original Court of trial. Clause 
0 says that offences may be compound- 
ed when an accused baa been committed 
tor trial or when he has been oonvioted 
and an appeal is pending only on tbe 
l^Bave of the Court to which the aconsed 
has been committed or before which the 
appeal is to be heard. Clause 6 says:^ 


“Tbe composition of an offence nnder this 
seotion shall have the effect of an aoqnittal 
of the aconsed.” There is no provision 
whatsoever in this section for tbe composi¬ 
tion of an offence when tbe matter is be¬ 
fore the Conrt on revision. The Sessions 
Jndgd himself clearly could not allow a 
composition beoanse be had no power on 
revision of passing an order of acquittal. 
All that be could do was to refer the 
matter to this Court. It is urged that 
this Court nnder section 439 hav, in revision 
the powers given to au Appellate Court 
under section 423 of tbe Code, and it is 
urged that olansG {d) of the latter section 
is quite wide econgh to enable this Court 
to allow a composition to be filed before 

it on revision. That clause runs as follows:_ 

'May make any amendment or any conse¬ 
quential or inoidental order that may be 
just or proper.” Thi?, in my opinion, can- 
not possibly be held to enable the Court 
to allow a composition to be filed. A com¬ 
position means an acqnittal. Clause (d) is 
an addition (o the Code which was put in 
in order to make it clear that when a 
Court came to a certain decision, either a 
conviction or an acquittal, it could also 
pass any necessary amendment whioh follow- 
ed as a consequence on the order whioh 
bad been passed in the case. It was never 
intended to overrule clause 7 of seotion 
345. My attention is called to the case 
of Ram Piuari -v.Smperor (1). On the other 
band, there is another decision* by 
one of tbe two Judges who was concerned 
with tbe former, in whioh be has taken the 
opposite view. I think this latter view was 
the more correct. This Court has only 
those powers on revision whioh are granted 
to it by section 439 and no further, if 
tbe Legislature bad intended to grant this 
Court power to allow a composition on 
revision, it would clearly have said so in 
seotion 345, whereas, it has not done so 
and has clearly stated that no offence shall 
be compounded except as provided by that 

revision, there¬ 
fore, fails. As regards the sentence, the 
applicants are not persons of any position. 
They no doubt were rightly convicted. The 


u/ o ina. uyOj 7 A. b. J. 103j 32 A. 163: 11 Cr. 
Id, J. 20 


28 lad. Cas. 103, 

37 A. 12/j ISA. L. J. 104; 16 Cr. L, J, 247,— 
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matter was a trivial one and a sentenoe of 
Rs. 25 Goe was perhaps hardly oalled for. 
In this respeot I allow tbeir applioatioD. 
I reduoe the senteDoe of hue from ooe of 
Rs. 25 to one of Rs. 10 in eaoh oace. 
The excess, if paid, will be refacded. 

Sentence reduced, 

I 


CALCUTTA HIGH COURT. 

Crimihal Revision No. 18 of 1S20. 

February 26, 1920, 

Fre^en^:—Sir Laooelot SaodersoD, Kt., 
Chief Justiee, acd Mr. Justice Walmsley. 
Srimati DASSYA and another—PetiTiokers 

versus 

MBARAN CHANDRA GHOSH— 
Opposite Party. 

Criminal Procedure Code {Act V of 1898^, *. 133-- 
Absence of one oj the Jurors at the time of making 
investigation, effect of—Report of other Jurors, whether 
slioula he acted upon—Procedure. 

Where in a proceeding under section 133 of the 
Code of Criminal Procedure only four out of the 
' five Jorors wore present at the time of the inves- 
tigaiion: 

Held, that the Magistrate should not act upon 
their report but should allow the proceedings to 
go on after appointing a fresh Jury. 

Crimioal revision against an order of the 
District Magistrate, Pabnp, dated the 14th 
November 1919, affirming that of the Deputy 
Magistrate. Pabna, dated the 24th September 
1919. 

Baba Khitish Chandra OhuckerbuUu (with 
him Babu Panshanan Qhosal), for the Peti¬ 
tioners,—The facts of the Ciee are as follows. 
The petitioner No. 1 is a helpless widow 
and petitioner No. 2 is her dharmaputra 
(godson) and the opposite party oneNibaran 
Chandra Ghoee who is related to the peti¬ 
tioner No. ), tried in various ways to oust 
them from their homestead. The opposite 
party brought a case under section Ido, 
Criminal Procedure Code, alleging that a 
way had been obstructed by the petitioners 
by raising a hut thereon. The petitioners 
denied the existence of the alleged way 
over their homestead land and five Jurors 
were appointed by the Court and they were 
asked to report on the matter. The Jurors 
fixed the 27tb August as the date on which 
they would tike evidence and the petitioners 
were ready with their evidenoe cn that 
day. But the Jurors did not turn up that 
day and the petitioners were not informed on 


what date they would come and so they 
went to the SadarStation, Pabna, to'ascertain 
why the Jnrors did not come on the fixed 
date. While the petitioners were away at 
Pabna to ascertain the date, four out of the 
five Jnrors arrived on the spot without 
giving any notice to the petitioners and took 
ex parte evidenoe and submitted tbeir report 
to the trying Magistrate. 

. The learned Magistrate, relying on the 
ex parte report, foond against the petitioners. 
The petitioners then moved the District 
Magistrate against that order of the lower 
Court but be did not interfere in the 
matter. 

My first submission is that the Courts 
helcw erred in law in relying upon the ez 
parte report of the Jurors. 

My second point -is that the report of 
the Jurors is defective as only four out of the 
five Jurors were present at the time of the 
iuvestigatioo. 

My third point is that proper notice should 
have been given to the petitioners on 
the expiry of the date fixed on the first 
occasion. 

Babas Debendra Naih Bagcki and Mohtni 
Mohan Bhaiiacharjee, for the Opposite Party, 
—1 have filed a counter-affidavit showing 
that one notice was given to the petitioners 
and that the absentee Juror was a nominee of 
the petitiocere who stayed away on 3 more 
occasions only to put obstacles in the way. 
Evidence was duly taken from neutral parties. 
There has not been any failure of justice. 
The report may also be taken as one under 
section 141, Criminal Procedure Code, Refers 
to Vurga Okaran Das v. Sashi Bhusjn Ouho (1). 
' JUDGMENT.—In this case we make this 
Rule absolute. The Rule was granted on the 
second ground that the report of the Jurors 
was defective as only four out of the five 
Jurors were present at the time of the in* 
vestigation and so the report was illegal 
and it ought not to have beso relied on. 
It appears that the Magistrate acted upon 
the report. In our judgment be should not 
have done so. He should have appointed a 
fresh. Jury and allowed the prooeediugs to 
go on nitb the fresh Jury. 

The Rule is made absolute. The Magis* 
trate must appoint a fresh Jury. 

Buie made absolute. 

(1) 13 C. 276 at p. 270; 6 Ind. Doo. (k. 8.) 683. 
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. M4DRiS HTGHCOUar. 

Sboomd Civil Appb^l No. 1467 op 1918. 

Ofltober 2. I9i9. 

Prewn^: —Mr. Josnae Speuoer and 
Mr. Jdatiae Krishrao. 

KANNAN NARAYANAN alias 
NARAYANAN MOOPIL MOOSSaD— 
Plainpipp—Appellant 

V^ffUS 

MUTHALPOHEDATH RAMDNS'J 
meson (dBAd) and others—DEC gA-^ED 

DEFB'DEsr Nu. 7 AHO Depb'idants Nos. 1 

TO f>, AND 9 AND L&O vL RgPBgJiENT »T»Va 

OP Dependant No. 7—R pP'Indsnts. 

Limitation Act 0^ of Sch. /, Jrl. Mfi- 

8u,it to recover arrears of rent under registered kaaom 
deed’^ Limitation. 


* 

The perio'1 of limitatioa applicable to a suit to 
recover arrears of rent from the assiKoee of a person 
holding under a reeistered kanom deed is contained 
in Article ' i rt of Schedule I to the Limitation Act. 
[p. 24^. col. 1.] 

Ssosnd appeal against the decree of the 
Court of the SabcrJinate Jaige, South 
Malabar at Oaliout, in Appeal Suit No. 4 
of 1918 (Appeal Sait No. 5-0 of 1917 on 
the file of the Distriot Court, South 
Malabar), preferred against the decree of 
the Court of theDietriat Munaif, Wallavanad, 
in Original Suit No. 188 of 1916. 

Mr. 0. V. Ananthakrishna Aiyet, for the 
Appellant. 

This deoond appeal ooming on for hearing 
on th6 22ad of July 19*9, the Court ialivered 
the following 

JO DOME NT.—The seaond appeal is 
dismissed aa against 9th re.spondeot (legal 
repreaeotativa of 7cb defendant) with 
costs. Oq the finding in appeal the 8;h 
defendant ia liable to pay arrears of rent, 
Heis not reprssdutel in this sesond appeal. 

We must ask the lower Appellate Court 
to return a fiading on the questions 

1 , What arrears of rent were due fro n the 

8 th defendant. 


the above iudgment the Subordinate Judge 
of South Malabar at Oaliaat submitted the 

foilwing , 

FINDING.—The High Court has oalled 

upon me to reoord findings on the following 

two issue*: — 

1 . ‘'Woat arrears of rent were due from 
the 8bh defendant.” 

2 “What a-nount, if any, was payable by 
plaintiff for redemption afcer setting off 
the arrears on the date of the first Court s 

deorse “ * 

K ***** * 

I, therefore, find that’ the arrears of reot 
due from the 8ch defendant for the sir 
years claimed in the plaint is RL4b9-2 8 
and that for the thres yeirs immediately 
preceding the suit is Ri. 157-Id 7. In 
addition to the ^en^ 8th defendant i^ also 
liable to pay the revenue of the properties. 
Interest has been allowel by the Court on 
arrears of rivenue at 6 per cent, p^r 
aoQum The revanue doe from the cth 
defendant for the six years claimed in the 
plaint will be Rs. 47 12-9 with interest and 
that due for the three years immsdiately 
preceding the suit with interest will be 
Rs. 15-11 2. 

3. 2nd Issue: ^The ICanom on the entire 
property le R*. yl-B-lO. The v^lue of 
improvements dne to Ist defendant in 
lespeot of item No 2 is Rs. 97-810 and that 
due to 7cb defendant is R*. lO 6-d. Tne 
arrears of rent for the six years as found 
above come to Rs. 455 5»l from defendants 
Nos. I and 8 and toe total amount of 
revanue oUimed in the plainC with 

interest at 6 per cant, per annum 

comas to Rs. lU H I- The plaintiff h 
entitled to ast off the whole ^ a rsora 
agaiost the RkQ^m aiivalaa ofimprive- 
meats and the plaintiff is not liable to poy 
anything for redemption after setting off the 
arrears to the date of the first Oourc’s 
decree. 


2. What amounf, if any, was payable by 
plaintiff for redemption after setting off 
arrears on the date of the first Court’s 
decree. 

Findings will be submitted in six weeks, 
and seven days will be allowed for filing 
objestioDs. 

Id compliance with the order contained in 

16 


This sesond appeal coming on for final 
beariag afcer the return of the fiaiiag of 
tbe bwer AppslUte Ciurt upon tue uiues 
referred to b/ this Court lor trial, tue 
Court deliTered tbe following 

JUDGMENT.—We must aoispt the 
findings Qow submitted, as the respundoota 
do not appear and tile any objeotioo. 
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The 8tb defecdart ^ill be liable to pay 
tbe airearsof rent olaicBed by the mortgagor 
landlord in tbe plaoe of tbe 7tb defendant, as 
be is tbe assignee of the former’s right and 
tbe rent claimed aoorned after the date of 
the assignment. We think tbe landlord is 
entitled to 6 years’ arrears from tbe 8tb 
defendant, for even tbongb bis liability 
arises from his privity of estate, tbe 
result of snob privity is to make him 
boond by the ooverants in tbe registered 
Eanom deed. As tbe rent is payable noder 
enoh a eovenant, we think that Artiole 
116, Indian Limitation Aot, applies against 
him also. With all respeot to the learned 
Judge, we are unable to follow the ruling 
of Milter, J., in Naduvil Edom Eelu Achan 
V. Vi.radara.u Aiyar (1). We observe the 
learned Judge does not say wbat artiole 
applies to tbe case in bis viev-, thcogb be bolds 
against tbe application of Artiole 115 of tbe 
Limitation Aot. 

Plaintiff oannot, however, get a deoree for a 
larger amount for arrears than what was given 
to him by tbe Ist Court’s deoree, as be did not 
appeal against it. 

In tbe result we must modify the deoree 
of tbe lower Appellate Court by sabstituting 
tbe 8tb defendant for the 7tb defendant 
in paragraphs 2 and 4 of the 1st Court’s 
deoree, Plaintiff will be paid his oosts of 
this seoond appeal by tbe 8th defendant. 
Time for redemption will be three months 
from ibis date. 

M, C, P, 

Decree modified^ 

(1) 24 Ind. Cas. 4^)( 26 M. L. J. 283. 


CALCUTTA HIGH COURT. 

Appeal from O-ki^sa No. \4i^ of 1919. 

Marob 5, 1920. 

Present :—Justioa Sir N. R. Ohatterjea, Kt., 

and Mr. Jostioe Panton. 

FANNY EMMELINE PEIBBSON— 

Opposite Partt—Appellant 

tersus 

EARNEST HENRY SHAVE and another 

— Phtjtio-eks—Respondents. 

Ouardianship — Mother-Natural right of mother to 
have custody of her child, whether can be given upjor 
good 6jf agreement—Child made over by mother to 
another to be brought up as the lalter's own—Mother, 
whether precluded from claiming it hack — Circum¬ 
stances depriving mother of her naiutal right — Expec¬ 
tations or associations. 

A mother cannot be deprived of her natural 
right of absolute control over her own child by any 
agreetnent. Therefore, the mere fact that the child 
was made over by its mother to another to be 
brought up by the latter as her own, or even a 
definite ug<‘eement never to claim it back, would 
not preclude her from having the custody of her 
own child. But there may be circumstances in 
a particular case which would render it undesirable 
in the interests of the infant that the mother 
should resume her rights over it when ebe has 
once made over the child to another, and associa. 
tions or expectations have been created on tho 
part of tho iufant Whon there are no saoh associa¬ 
tions or expectations which it would be undesirable 
in the interests of tho infant to disturb or dis¬ 
appoint, the Court exercising the jurisdiction of 
tbe Crown over infants would not deprive tho 
mother of her natural right of guardianship over 
her child, [p. 24 ^, col. p. 246, ool. l-J 

Appeal against tbe order of tbe 
24 Pargauas, dated the 2l8t of March 

1919. 

FACTS appear from the judgment. 

Ur.Acetoom (with him Mr. J. W. Chippen» 
dale), for the Appellaot.—A mother oannot 
enter into a oontraot to give away her obild 
to another for ever. By giving away tbe child 
to be brought op by the aunt for some time, 
tbe mother does not lose her natural right 
of guardianebip. A person can acquire no 
lien on tbe person of a obild for costs 
incurred for its maintenance. In the absence 
of tbe father tbe Court, in determining who is 
entitled to have the custody of the obild, should 
give effect to the mother’s wishes in respect 
of tbe care, maintenance and education of 
tbe child. 8ee Queen v. Barnardo Jone's case 
(I). Tbe Court exercising tbe jnrisdio- 
tioD of tbe Crown over infants should give 
effect to wbat will be for the interest and 

(1) (1891) 1 Q. B. 194, 64 L. T. 72,89 W. E. 196 
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welfftre of tbo iofftot. It oftocot bo orgnod 
that the mother, by plaoing the obild in 
the eare and oustody of the annt, has created 
ezpsotatioDs which the Court in the intereets 
of the infant would not disturb4 There 
ie, again, DO suggestion whatever against the 
oharaoter of the mother or as to her fitneeSi 
which would disentitle her to act as the 
guardian of her son. There is absolutely 
nothing to deprive the mother of her natural 
right of control over her infant son. 

My next point is that the lower Court 
had no jurisdiotion to pass the order under 
appeal in view of the fact that for more 
than 9 months in the year the child was 
living in Allahabad outside the jurisdiction 
of the Court which passed the order. The 
obild must ba within the jurisdiction of the 
Court; otherwise the order of the Court will 
be of no effect. 

Mr. Eenfrey (with him Babus Hogendra 
Nath Qhose and lima Charan Laha)^ for the 
Respondents—The objection as to jurisdio* 
tion was not taken in the lower Court and 
is, morcever, a purely tecbnioal one. 

As to the merits 1 submit that the 

right of the mother as guardian of her 

infant son should not be permitted to be 
oaprioionsly exercised: when the natural guar* 
diau has permitted another to maintain and 
edneate her child, she should not be allowed 
arbitrarily or capriciously to alter the mode 
of i's maintenance and education, or to 
take it from the custody in which 
she bas allowed it to remain. See 
Agar E'Us, In re; Agar Ellis v. Ltscelles (2>. 
Tbe law on tbe subject is clearly laid 

down by their Lordships of tbe .ludioial 

Committee in Annie Besant v. Narayaniah(SK 
Their Lordships in that case approved of 
the decision in Lyons v. Blenkin {A). Reads 
Trevelyan’s Law relating to Miners at 
page 70. 

The child was made over to my client 
absolutely to be brought upas her own. There 
is no dispute that she loves the obild dearly 
and she herself and are husband are giving 

(2) (1SH3) 24 Ch D, 317; 53 L. J. Ch. 10; 60 L. T. 
J6lj 82 W. R. 1. 

(3 * 24 Ind. Caa. 290; 41 I. A. 314 at p. 320; 27 M. L. 
J. 30; tS 0. W. N. 1089; I L. W.6 Os -1914) M. W. N. 
686; 16 M. L. T. >66; 20 C. L. .1. 253 16 Bom. L. R. 
625; 12 A. UJ. 1155; 38 M. 807 P C.). 

C4) (1821) Jacob 245; 37 B. R. 842; 23 R. R. 38. 


every comfort and edneation to the child. 
Ynnr Lordships should not interfere nnlesa 
it is necessary in the interests of the child. 

Mr. A’eloomt in reply.—The deoision in 
Annie Besant v. NnTayaniah{Z)re6,\\y supports 
my contention. The guardian of the child 
in the exeroiso of hie dieoretion may 
entrust the custody and education of the 
child to another, but this delegation of 
authority is essentially revocable and if 
the welfare of the infant requires it, the 
natural guardian can, notwithstanding any 
contract to the contrary, revoke the authority 
and take oustody of the obild once more in* 
to her own hands. Tbe only consideration for 
your Lordships would be whether the mother 
by placing the child in the oustody of the 
aunt bas created associations or given rise 
to expectations which your Lordships would 
not disappoint or disturb in the interests of 
tbe infant. 

JUDGMENT.—This appeal is against an 
order appointing Ernest Henry Shave and 
bis wife Ethel Mary Shave joint guardians 
of a minor named John Christopher 
Peterson—under Act VIII of 1890. Mrs. 
Shave is the aunt (mother’s sister) of 
the minor. Tbe application of Mrs. 
Shave and her husband was opposed 
by Fanny Emmeline Peterson, tbe mother 
of the infant. Tbe infant is tbe posthumous 
son of Alfred Peterson, who died by an 
accident on tbe 15th January 1911, and 
was born on tbe 25th August 1911 at 
Darjeeling. He was, therefore, about 
years of age at the time when tbe appltca* 
tioD was made and is about Si years now. 
Mr. Peterson at tbe time of his death 
was the marager of a sugar factory 
earning Rs, 375 a month and commission, 
aod on bis death Mrs. Peterson 

was left in a destitute condition. She 
had four other children whom she 

placed in charitable institutioos, two of tbe 
boys went to La Martiniere, the elder being 
now an apprentice in tbe Lilooab Workshops. 
Tbe third boy is at Kalimuong and tbe 
daugbt«-r is on tbe Bruce Foundation at 
Mussourid. 

When the infant was between two 
and three months old, Mrs. Peterson 
brought him to ber sister Mrs. Shave iu 
Calcutta and made him over to her as she 
was going to be trained as a nurse. In so 
doing she acted very properly and she at 
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ODoe went tbroagb a coarse of traiciog as 
a onrse so that sbe might earo her owa 
livelihood, and be io a position to maintain 
her obildren. 

The respondent’s case is, that t^e obild 
was made over to her absolateV to be 
brooght op as her own. Mrs. Peterson, on 
the other band, says that ebe never agreed 
that the obild shoald stay permanenily with 
the Shaves a td did not part with bim for 
good. It appears, however, from Esnioit 
1, a 'Progress Book” in the baodwritiog 
of Mrs. Peterson, that the " baby was made 
over to my sister, bis annt. to bring op 
as her own.” It als) appears from the 
evidenoe that in 1914, Mrs. Peterson aod 
Mrs. Shave went to the Rsv. Mr. Handerson 
with a project of re^abristeoiDg toe ohili. 
It farther appears that the infant oalls 
Mrs. Shave bis mother, and Mrs. Peterson 
annt Emmy. ” There is no doabt, there* 
fore, that the obild was made over to Mrs. 
Soave to be brought ap as her own. Tnere 
is also no doabt the evidenoe that Mrs. 
Shave and her fansband are very fond of 
the child and have treated him like their 
own obili. The boy was at eobuol at Allaba* 
bad at the time when the applioation for 
gnardianebip was made; bot is now, we are 
told, at eohocl at Kareeong, 

Mrs. Peterson, after being trained as a 
DQiee, joined the Oambell Hjspital and 
also bad private practice and in January 
1^19 got an appointment at D^rjeeliog as 
sister iu oharge of tne Viotoria Urspitai. 
Tnere her pay is Ks. It’O a month wico a free 
faroished bon^e and permission to have private 
■praotiof, wbioh is worih Ka. bO to Hs. 8'J. 
Sbe wants tl e tnimr, now that she is in a 
position to maintain aud eduoitebim. Sne 
eaye: ' 1 want the minor as be oama after 

my bnsbaod’s death and 1 am fonder of 
him than of the others. 1 propose to send 
him as a day-boy to the D.oodjan Sohoo)/’ 
The learned Dietriot Judge says: ' CJoou 
the evideooe 1 find that Mrs. Peterson ra- 
signed all her rights ovar tne obild almost 
from the time of his birth, that she oou* 
triboted nothing towards bis maiotenaDOP, 
and that np till quite reoently when sbe 
quarrelled with Mrs. Shave, sbe made no 
attempt to reoover possession of bim, [ 
tind, on the other band, that the Snavea 
have supported the obild uointerrapt- 

ediy from the time be was made over 


to them up till the present time, that 
they are as fond of btoi as be is of them, 
and that he has been brought np to regard 
them as his parents. The question, therefore, 
for deoielon is whether Mrs. Peterson is 
now entitled to resoind her agreement of 
surrender aud reoover possession of the 
infant. It has always basn a well established 
priuoiple of the Oourt, when the natural 
guardian has permitted another person to 
miinGain aod edaoite his ohiid, not to 
permit him arbitrarily or oaprioiously to 
alter the mode of its maintenaooe aod 
ednoation, or to take it frooa the oust^dy 
io wbioh he has allrwed it to remair',” 
and referring to the observe‘lious of G)tc>i3, 
L. J., 4par E Hi, In re; dp-ir ElUi V. 
Lisceiles (2) held that Mrs. Pdtsrsoa 
aauoot saoosssfully maintain her oUim. 
He aooordingly deolared Mrs. Shave anl 
her husband j^int gnarJiana of the 
mioor. Mrs. Petersoa has appealed to this 
Coort. 

We do not think that the mere faot that 
the obild was made over by the mrther 
to Mrs, Shave to ba brought up by bar 
as her own, or even a definite agreement 
never to claim it baok, would preoiade her 
from having the custody of her own child. 
It is well eetcled that the mother cannot 

be deprived of her natural rig it of tbsolate 

control over her own child by any suoh 
agreement. But there may ba oiroumitauass 
in a piPUJuKr case, which would render 
io uodedrable in the interests of the intaifc 
that she should resume her rights when she 
has once made ovar the ohiid to aujther, 
and associations or expaotations have 
been created on the part of the infant. 

In the case of Q'^ee'i v. Barnardr, 
Jjue's case (0 Bird Esher, M. R., dis* 
cussing the rights of the motner of a legi¬ 
timate child, obsBivad “What are the 
rights of the mother of a legitimate ohiU? 
It is her andjaotai rigar, if tnere is 
no father living, to have the company and 
care of and tue oouirol over her own 
obild. That is the law of Eaglaod 
founded on the law of nature. If tuaC be 
the mother’s righ*', it follows that with 
regard to the actual care of and control 
over the child, she may nominate some one 
eBe to have the same right as she has 
herself to take care of and have the 
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• eontrol over ili. It eannot be denied that 
abe may eay to wh*t aohnol her child 
Bball be eent or that ahe may choose ita 
tatora or its governesses. She may say, 

'l wish the child to be placed under the 
oare and ooutrol of this or that person , 
and if there is no good reason to the 
•ontrary, the law will enforce her^ wish. 

In the present case, the child is in the 
actual care of Dr. Barnardo, being there of 
the mother’s own free will. More than 
that, she has by an sgreement undertaken 
not to take the child away. The law^ is 
perfectly clear that parents cannot bind 
themselves by any such agreement. No 
such agreement can deprive a p-irent of the 
right of absolute control over his or her 
oan child. This applies precisely to the 
mother of an illegitimate child »She cannot 
by any agreeuent absolve herself from the 
duty of taking oare of it. The fxistenoe 
of the agreement is, therefore, immaterial. 
Then cones the question—the ohiM being 
in tl e actual cere of Dr. Barnaido and tt e 
mother desiring to have it placed in the 
care of some one else—which of the two 
is it to be given tc? The Court is 
hound to give effect to the wish of the 
mother even though the child be illegitimate, 
unless there is some good reason to the 
contrary. Is there in this case any reason to 
the contrary ? Sbe did right, in my opinion, 
in giving up the child to Dr. Dana d', 
being hersi It ut able to take care of it. 
.After leaving to him all the trouble and 
expense of taking care of it for 18 months, 
the comes forward and ■‘ays, 1 want my 
child back ’ " After di^oussiog the oiroum' 
stances the learned Jndge came to the 
oonolnsion that there wes nothing to entitle 
the Court to say that she should not be 
allowed to exeroise her natural and legal 
rights with respect to her child. 

That was a case of an illegitimate child 
and jet the Court of Appeal held that in 
determining who is entitled to have the 
ODstcdy of and eontrd over an illegitimate 
obilr*, the Court will, in a proper case, give 
the same effect to the mother’s wishes in 
respect of the care, maintenance and edooa* 
ti( n of the child as it gives to the wishes 
of the father ol a legitimate child in tho.e 
respects. 

in Ag T Ellirf In Tf\/gQT E'dxt v Losce^lea 

(2), xefenedto above, the Court of Appeal held 


that a father baa a legal right to control and 
direct the education and bringing no of his 
children until they attain the age of 21 years, 
even although they are Wards of OourS and 
the Court will not interfeie with him in the 
exercise of his paternal authority' except 
(I) where by bis gross moral turpitode he 
forfeits his rights, or (2) where he has 
by his oondoot abdicated his paternal au¬ 
thority, or (3) where he seeks to remove 
his children being Wards of Court out of 
the juriediotion without the consent of the 
Court. 

Th6 obf©rvaHoDS of OottoDi L, J,, roHod od 
by the learned District Judge are as follows:— 

‘ The father, although not uuBtted to discharge 
the OQties of a father, may have acted in such 
a way as to preclude himself in a particular 
instance from insisting on rights he would 
other^vise have, as where a father has 
allowed, in consequence of money being 
left to a child, tbe c.ild to live with a relative 
and be brought up in a way not suited to its 
iormer station in life or to the means of 
the father. There the Court says you have 
allowed that to be done, and to alter that 
would be such an iniury to the child that 
you have precluded yourself from exercis¬ 
ing your power as a father in thst parti* 
oolar respect, and then the Court inter* 
feres to prevent tbe father from having 
the custody of tbe cild, not b^oauMe be 
ie immoral or has forfeited all bis rights, 
but baoause in that partiouUr instance be 
has so acted as to preclude himself from 
iD«i‘'tiog on what otherwise wmld be bis 
light. ” The question whether there are 
ary such circumstances in tbe present case, 
which would induce tbe Court to interfere 
to prevent M-s. Peterson from having the 
custody of her child, will be considered later. 

On behalf of tbe respondent reliinoe was 
placed upon tbe oise of Annie Besant v. 
fniarcyaniah (8). In that case, the Judicial 
Cooimittee observed: “There is no d fferenoe 
in this respect between English and Hindu 
Law. As in this contry so among the Hindus 
the father is tbe natural guardian of his 
ohilc^ren during their minorities, but this 
guardianship is in the nature of a sacred 
trust and be cannot, therefore, during his 
lifetime eubbtitote another person to be 
guardian in his place. Hi may, ic i.s (t uo, 
in the exercise of his uisoie ion a- guar* 
dian entrust tbe custody and cd:;oatiou 

■4 
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hi8 ohiWreD to another, bat the authority he 
does oonfer is e^seDtially a revocable authority 
and if the welfare of hisofaildreD reqaireit, be 
eaD» rotwitbetaDdicR any oontraot to the oon- 
trary, fake sooh onsiody sod edaeation onoe 
more into bis own bands. If, however, the 
aotbority hap bren acted upon in eoeb a way as, 
in iheopinion of theCoortexeroiainfl' the jaris* 
diction of the Crown over infants, to create 
associations or give rise to expectations on 
the part of the infants which it would be 
undesirable in tbeir intereste to disturb or 
disappoinf, snob Court will interfere to 
prevent its revocation: Lpons v. Blenkin 
(4).’* 

The question, therefore, ie whether in 
the present ease there are oircamstanoes 
which preclude the mother from insisting 
on rights which she wonld otherwise have, 
or whether the mother has acted in such 
a way as to create aesooiaiioDe or 
give rise to expectations on the part of 
the infant which it wonld be undesirable 
in his interests to disturb or disappoint. 
In Annte Beacnt^s case (3) the two boys 
were made over by tbeir father to Mrs. 
Besanl, who offered to take charge of them 
and defray the ezoense of tbeir maintenance 
and education in England and at the Uni* 
versify of Oxford, and by a letter affected 
to appoint Mrs. Bspant lo be gaardian of 
thpir persons and authorised her to act as 
such from that time forward. The boys 
were, accordingly, sent to England by Mrs. 
Besant and they were proeecutirg tbeir 
studies at Oxford. One of them had nearly 
attained the age of majority. Both of them 
appeared by Counsel, who staled to the 
Court that the infants did not d'sire to 
return to India or to abandon tbeir chance 
of obtaining a University education in Eng* 
land. The Judicial Committee pointed oot 
that the Court in India had no jurisdiction 
over the boys, as they were in England 
when the application was made, ^o pro* 
oeedinvs were taken under the Ouardiaus 
and Wards 4ot, a suit having been brought 
against Be^aot. It was furthf^r pointed out 
that the order directing Mrs. Bsaiant to take 
the boys back to India could not be law 
fully Oirried out without tbeir consent or 
without an order from the Court ezeroia* 
ing the jurisdiction of the Crown over in* 
fants in England. Tbeir Lordships, accord* 
ingly, diemiised the suit but without pre* 


jadiee to any applioation the father of the 
boys might think fit to make to the High 
Court in England touching the gaardian* 
ship, eastody and maintenance of hie 
children. 

The facta in that case, therefore, are 
different from those of the present. Then 
the qaestioD is whether the Coart woold 
disappoint any expectations raised if the 
infant be taken away from the oastody of 
Mrs. Shave. It appears that Mr. Shave 
is employed in a paalin factory at Dum 
Dam, his present salary being Rs. 510 
per month. Besides this he earned a bonus 
of Rs. 3,000 last year. But be and Mrs. 
Shave have children of tbeir owr, a boy 
and a girl. It is true that they are food 
of the infant and have hitherto brought 
him up comfortably and paid all 
his expenses. The boy also appears 
on the evidence to be attached to them. 
As stated above, be is now at school aud 
they pay bis expenses, which amount to 
Rs. 25 a month. If left to them, there 
is no doubt that they will educate him pro* 
perly. But beyond that ib does not appear 
that there is any question of any expecta¬ 
tion. The appellant’s position at Darjee¬ 
ling now enables her to maintain and edn* 
cate the child without difficulty, and in 
some respects ocmpares favourably with 
that of the Shave who live at Dam Dam. 
She has a free furnished boose at Darjee¬ 
ling and can easily afford to send the boy 
to school as a day-boy. Mr. and Mrs. Shave 
reside at Dam Dam. In the usual oonrfe 
of things the boy wonld be at Kurseong 
for about eight months in the year and 
can only live with them daring his holi¬ 
days. On the other band, he can live with 
bis mother at Darjeeling. There is no 
suggestion whatever against her character 
or fitness to act as the guardian of her 
son. Her brother in law Mr. Peterson, ez* 
amined by the re-^pondeut, said that ebe 
is a good and affectionate mother. It may 
be mentkned that even after the child 
was made over to Mrs. Shave, she often 
visited the child, and it is admittei ti>at 
for sometime m the year 19.4 both the 
eiders lived together in Oali.ita and the 
infant lived with them. It doei L.ot appear, 
therefore, that her affection for b le obild 
baa ceased. The evidence, boweve.'. as to 
her having paid money to her sist.r for 
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the maintenanoe of the iofant ia not aatia- 
faatory, and has been rightly rejeoted by 
the Ooart below. 

It ie said on behalf of the respondent 
that Mrs. Peterson has four other children 
in charitable institutions and that she 
shonld in the first place devote herself to 
their interests. One of them, as already 
stated, is now an apprentice in the Lilooah 
Workshop, and it appears that she has 
in fact had the others to stay with her 
in Darjeeling daring their holidays. This 
infant is her last child and her desire 
that it shonld be restored to her is a 
natural one. We are not satisfied that the 
interests of the infant would naturally 
suffer if he were taken out of the custody 
of Mrs. Shave, nor do we think that the 
mode of the child’s maintenance and eduox* 
tion ” will be materially altered. 

Mrs. Peterson through her Counsel has 
offered to send the boy to the Shaves to live 
with them for a month every year. 

Id all the oiroacnstaaoes of the ease, we 
think that the order of the Court below 
should be set aside. The infant will be 
restored to the giardianihip of his mither, 
Mrs. Peterson. 

In the oircumitanods wa direot that the 
parties do bear their own costs in both 
Courts. 

Appeal decreed. 


NAGPUR JUDICIAL COMMISSIO.'fBR’S 

COURT. 

Sboond Civil Appsal No. 88 or 1919. 

March 9. 192X 

Preient :—Mr. Kotval, A, J. 0. 
Muiammat &AS1DANBI and amothbb — 
DArSMDiNTS Nus. 2 and 3-~APpkLLaMT3 

ver$u8 

GANGULAL and anotubk—Plaintiff and 

D F ' D N N 1 I — R < - HO ■ 1)' N r 
Evidenre Act (I of «. Q^—Tran^fcv of Pro- 

perly Act (IV 0 /18^2^, 8 n9 —AlUetation of mort* 
yage-ileed—Execution by pardanashiii lady — Proof. 

la the ca3« of a pard-zaanHtn lady esecutms: a 
morcga(;e-de»d U id not ed^uiitial chic the atcedciag 
wicaesaea should ajtaally see tne ecdcu'.anc aiga or 
make a mark. The attejtatioa woald sui&^ieatl/ 


proved if there is evidence that the lady admitted 
that she was the execataut and the deed was 
taken behind the pardah for ber signature and after 
it was sigued by her, the sigaatures of attesting 
witnesses who were present there were then made. 

Appeal against the decree of the District 
Judge, Raipur, in Civil Appeal No. 25 
of 1918 decided on the lyth November 
1918. 

Messrs. 8. Bamda$ and A. 0. Boy, for the 
Appellants. 

Messrs. K, K. Oandhe and D, W, Kathaloy, 
for the Respondents. 

JUDGMENT.—The plaintiff sues on a 
mortgage bond purported to have been 
executed by the three defeudanta who are 
Muhammadans. Dsfendanta Nos. 2 and 3 
are the wives of defendant No. 1. Defend¬ 
ant No. 1 admitted execution and con¬ 
sideration. The ease was heard ex parte 
against defendants Nos. 2 aud 3. As the 
two attesting witnesses deposed that defen¬ 
dants Nos. 2 and 3 did not execute the 
deed in their presence, the plaintiff was 
allowed to prove execution by other evi¬ 
dence under section 71 of the Bvidenoa 

Act. 

The plaintiff himself as P. W. No, 3 
stated that defendant No. I’s wives were 
present behind the paraah while the deed 
was written, that they themselves told him 
that they were defendant No. I’s wives, 
that defendant No. 1 took the deed to 
them and got it signed by them and that 
the signatures of the attesting witnesses 
who were present at the time were then 
made. R. W. No. 4 supports this witness 
and further states that be saw the women 
behind the pardah touch the pen and that 
defendant No. 1 idencified them as his 
wives. It is to be noted that each attesting 
witness states in the attestation clause that 
the signatures aud marks were made in his 
presence. 

Both the lower Courts have held that the 
mortgage-deed is duly proved. 

in sbooud appeal u is urged that there 
has not been auy valid actestacno, as 
according to the plaiuiiff bimself tne 
aiceaiing witnesses did uocsue the defendants 
Nos. ^ and 3- There is autuoriiy, however, 
in Barmoog il Naratn Mngfi v. Gunaur 
Singh {l), Uri Prasad v. Rji Qanga Prosud 


(1) 3 Ind. Cas. 309; 13 0. W. N, 40. 
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Sitigh Bahadur (2) flrd Farur'ignr Bfgam 
V. Boroda Bant ViiHrr (3) for bcloirK 
that ID a oaE^e like tbe pretest H is cot 
efeeDtial fbat tf e attepfirg witteSFessbroJd 
Bf'lDplly Fee fbe czecDtaDt sign or make 
a iraik. [Aparf from this there is tie 
evideoce of P. W. No. 4 that he saw the 
^omen bebiod the pardoh^yjhQ were ideotiGed 
by the defendant No. 1 as bis vviyee, 
toDoh tbe pen. Tbe lo^er Coprts have 
rightly held that the deed is duly attested. 
No other grcond is orged. The appeal fails 
and is diemiseed with oosts. 

Apreal dtsmissed, 

(2) a Ind. r&B SMj 14 C. W. N. IBS. 

(8) 5 liid. Cas. 6.9}87 G.626: 14 C. W. N. Q74| 11 
C« L« J« 6b8» 


ALLAHABAD HIGH COURT. 

Civil Rev siom No. 18 or i920, 

April 12. Id 0 

/'reeerit:—Mr Jastioe RaGqae and 
Mr. .lapti(^e Piggott. 

Kunwor AIDaL SINGS—Defendant— 

PBTlfJONBR 

versus 

L. PEARET LAL Ar-o othfrs —Plaint.fps 
— Opp si ra Pekties 

Chil Prnceduie Code (Act V of'Wifi), $. PB — 
Jntfirlocutory order d-'nding pieliminary iseucs^ 
Revision, whether enfertainable. 

An app'ication for revision is not entertainable 
from an order dec.dmg preliminary issues in a suit, 
wt.ere Piu^h order would be appealable when the 
suit is finally doeided 

Civil rtjv eion agaio’iti the order of tbe 
Sobordinate Jaige, Agra, dated the 5th 
February 

Mes^ir*. If K. Ba'pai and N. P. Aethana, 
for the Pdtiti« n>r. 

Mi^B^rs. B. E. 0'Oo>iOT and Baleshwiri 
Pros id, for the Opposite Party. 

JUDGMENT.—The two Applioations No?. 
16 and ly of 1920 are applioations in revision 
and have arisen oat of two enits Glad in the 
Ooort below on foot of three mortgages. 
THe oommoo defense to the two anifcs was 
that they were bad for miejoinder of oia*ea 
of action and of parties and that the plaintiff 
was seeking a partial sale whioh was not 


(mo 

UJJABAPPIM RAMBiJ r. HAJIBAR BABVAll 

permissible under the law. Tbe lower Court 
disnoeed of both tbe points against the 
applioantp. They have, therefore, some op m 
revi^ioD to tbia Court and coDtend that tbe 
Judge of tbe Coart below was in error in 
dfciding the Faid issoes against tbe appHeante. 
We thick that tbe present applioations are not 
enterteinable, Tbe points that have been 
decided against tbe applioants can be made 
the Fobjeet matter of appeals if the two enits 
are eventoil y decided against, tbe applioants. 
The appJiraticns, therefore, fail and aredia* 
miFFed with ocetF, inoUduig fees io this Conrt 
on the higher eoale, 

Apilieaiicn dismitsed. 


CALCUTTA HIGH COURT. 

Civil Rllb No. 323 of 1919. 
December 8, lyl9. 

Present: —Mr. Jastios Cbatterjsa and 
Mr. Joatioe Paoton. 

MAJARADDIN KaBIRAJ—P amiONaa 

versus 

MAJIBAR RAHAMAN BISWAS and otuebs 

- Oppi’SItk Pehtifs. 

Appeal ^Finding of first Court n'>t concurred in 
ty Appellate Vourt-^Duty of Appellute Court, 

Where an Appellate Court does not find its^f 
in flpreernent with the finding of the trial < onrt, 
it should come to an independent finding of 
upon the evidence on the recoid [p <4* , cols. i » 

Role against the order of the Dietnot 

Judge, Nalia. 

FAC I S appear from the jndgnient. 

Mr. K, Ahned (with him Baba 5arol 
Oh. Mookerjee', for the Petitioner.- 
The peiitioner is a private pnrobaser. 
Opposite party No. 1 is the auction par* 
chaser. Opposite parties Nos 2 and 3 are 
decree holders. An application wa^ made for 
eetiing aside the sale under Order XXL, raid 
90. of tbe 0 ide of Civil Pr >O 0 dnre. Tne Grst 
Cr.nrt set aside tbe sale, bat on appeal its 
jadgment was reversed by the District 
Judge. The propeny in dispate is an 
oooapanoy holding whioh was parohased bf 
me sometime previous to the aactioa salo 
fir Rs. 4^i. The value sat oat in the 
prioUmatioa was Ri. 7) only. Tne pro* 
perty was sold at Ri 30). Tie Grit Ojur t 
found, as a matter of faot, that tbe prieB 
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vaa inAdeqoale. The learned Jndge relying 
on the fioding that the price was adeqaate 
wbisfa wfcs parely as elip of the pen, simply 
reverped the deoision of the Mansif nitboat 
giviog his ress'iDS therefor. My grievaoee 
is that the Jadge prooee'ied on a misappre* 
heneion of the Mansif’s Bodinge aod that 
be erred inlaw in not ooming to an inde¬ 
pendent finding of bis own on the point, 
A jadgment of reversal ought to contain 
the reasons for the reversal. The ease 
ought (o go back for re-hearing. 

Bibu Birenwa'' Bagchi (for Bibn Nanndra 
K. Bote)t for the Opposite Parties.The 
Mnnsif found that the prioe at which the 
property was sold was not inadequate- The 
learned Judge at most misread the Munsif’s 
judgment. The Judge distinctly stated in 
his jadgment that he saw no reason 
not to accept the findings” of the learned 
Mnnsif. 1 submit that amounts to an in¬ 
dependent finding and is suffiiient reason 
for the reversal of the learned MuneiPs 
jadgment- He must have gone through the 
evidence. The way in which he records his 
findingsofifiiiently bears that oat. Tiie learned 
Judge is perfectly right in hts finding. My 
next point is that the case does not fall 
within 8<c ion 115, Civil Prooedare Codr, in- 
asmnoh es there is no irregalarity materially 
prejudioing the petitioner’s interests, nor 
has the Court exercised i's jcrisdiotion 
wiongfully. Refers to Kumar Chandra Ai'thord 
Roy V. Biiant Ali (1). That case was not 
much stronger than the present one. 

Mr. K. Ahm‘d in reply. 

JUDGMBN^r,—It seems to us that the 
learned Discriot Jadge did not arrive at an 
indeoendent fioding of hij own noon the 
evidence on the record, bat proceeded npoa 
a misappreheoeion that the Court nf first 
instaooe had found that the price fetched 
at the sale was alequite, which was obvi¬ 
ously due to a elip of the pan as a read¬ 
ing of the entire judgment will show. The 
learned Jadge apparently did not consider 
that be was reversing the finding of the 
Mansi*, as be msrely says that be saw no 
reason not to ascspt the finding of the 
Mansif. We think that in these oircum- 
Btaaces the Jaiga ehoali cooie to an in- 

(l) 41 Fnd. Cai. 7835 37 0. L. J. 4J8; 22 0. W. N. 

Opf I 


dependent finding of bis own upon the 
evidence on the record. 

The case is acsordingly remanded to 
the lower Appellate Coart for re bearing 
of the appeal. Costs, one gold mo/«ur, to abide 
the result. 

Oa$e remanded. 


NAaPUa JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appsal No. 54 B of 1916. 

September 5. Ii^l7, 

Fresent Mr. Mittra, A. J. 0. 

PENTAYA AMD AMOTaSR—DEFENDANTS 

—Appellants 
venua 

KB^IHROHAO —PLM-TtPF—R^ spondbnt. 

Stamp Act (It of s, 36— Unstamped document, 

validation of—Original not fortfic >ming, effect oj 

Document lost, contents of, proof ol—^Oral eiidence, 
admissibility of—Nejofiubie Instruments Act (XKv'I 
ot Ait), s ^'0-~Pro.note•^Ayr}emenf to pay interest, 

proof of- Secondary evidence, udmisbibilily of _ 

Interest, rate of, allowable—Period for which interest 
priyable. 

The procedure for validating unstamped instru. 
meats prescribed by Chapter IV of the Stamp Act 
has DO application to an instrameut the oriirioal 
of which ia 1 >Bt and is not forthcoming, as under 
section tn of the Act it is only an original unstamp¬ 
ed instrnmeot which can be validated by payment 
of stamp duty and penalty, [p 2'*', col 2] 

Where the original of an instrument is not forth¬ 
coming, oral evidence to prove its contents is in. 
admissible l*p-col i.] 

Secondary evidence of a written agreement to 
pay interest on a pro-no^e at a certain rate is 
inadmissible, and interest can only be awarded in 
accordance with se -tioo H,) of the Nego.iable mstru- 
meats Act [p .5 , col- «.] 

In the case of a promissory note payable on 
demand, the date of the demand and not of tho 
miking of tho note must betaken as the point 
from which to calculate interest, [p- <251, col. 1 ] 

Appeal Bgtinsc the decree of the Addi- 
ti:iDal District Judge, Amraoti, dated the 
9th November 1916. 

Mr. O.V. Deakmukh, for the Appel - 
lants. 

Mr. 31, V, Joaht, for the Respondent. 

JUDGMENT.—The plaintiff suns upon 
a t-Dmtssoiy note for R?. 1,000 admittedly 
exasuted on the 20;h D.'oembsr 1912 hy 
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Pentaya. dafendant No. 1, aod bis son 
BilaoDa, dafeodaot No. 2. The plaintiff olaime 
ioterest at the rate o! 12 par oeat. per aonam 
thoagh the promissory note is silent CD the 
point. The pUint alleges a promise to 
pay this rate of ioteresf’, bat does not 
mention that there was a written agree* 
ment to this eSeot. Aooording to the 
plaintiff Rs. 70 was paid on the ^8th Jaly 
1913 by way of interest. The plaint says 
that the oaase of astioo aooraed on the 
28tb November 1915, as on that date the 
plaintiff made a bnal demand for payment. 
The defense was that there was no agree* 
ment to pay interest. The defendants 
denied the payment of Rs. 70 either as 
interest or prinoipal. They also pleaded 
limitation. The plaintiff’s Pleader in reply 
stated that the amount of Rs. 70 was speeih* 
oally paid as interest and in<erest was agreed 
at 1 per sent, per mensem and the defendant 
No. 2 passed a obit along with the pro note 
stipnlaiing for the payment of interest. 
The slaim was also within time aooording 
to the plaintiff by reason of an aoknowledg* 
ment oontaioed in the letter, dated 10c>b 
Oatober 1914, written by defendant No. 2 
Balanna, who was alleged to bs the manag¬ 
ing member of the family and who aooord¬ 
ing to the plaintiff bad authority to bind 
the defendant No. 1. These pleadings 
were recorded on the I7th January i9il5. 
On the 2ith January the defendant No. 2 
was examined. He denied the letter 
dated lOth Ootobsr iJi4. No interest aooord¬ 
ing to him was agreed to be paid and 
the amount was not to oarry ioterest 


whatsoever. 

The plaintiff’s oise is that there was a 
written agreement whioh he desoribes as 
a ohifc signed by Bahnoa, wbioh was 6led 
with foe plaint and whioh be fouod was 
missing from the record on the 24th 
January and in lieu of whioh the obit A 

has been substituted. 

The lower Court has held that secondary 

evidence of the ooDtenfe of the misein? 
ohit ia admissible, in-ismuoh as its loss 
has been pr-ivad thoagh its abstraotion 
from the reocid is not believed by the 
learned Additional D.st.ioc Judge. Tno 
lower Oouit also finds the piy.oenb of 
Ra 7U a*! interest, whioh has the effioc of 
eaving limitation. It also holds tbeaokjow- 
Udgment (Exhibit P-9) dated the 10th 


Oatober 1914 proved. Aooording to the 
fiodiogs of tbe lower Court the two defend* 
ants are members of a joint family of 
wbioh b:)tb are managers and tbe aot of 
one is binding on tbe other. Upon these 
fiodiriga the plaintiff's ease has been de* 
oreed in full. 

Tbe defendants have filed ibis appeal. 
The first point for oonsideratioo is whe¬ 
ther seoondary evidenoe was admissible to 
prove the contents of tbe missing obit, 
Tbe evidenoe of tbe plaintiff and bis 
oleik shows that at tbe foot of the pro* 
missory note a few words were added 
stating the agreement to pay interest at 
1 per oent. per mensem, and this was only 
signed by Balanns. This slip of paper 
was separated from tbe promissory note, as 
tbe plaintiff says he was not aware whe¬ 
ther the promissory note oontaining suob an 

agreement to pay interest oonld be made 
on one anna stamp. Tbe intention of tbe 
parties, therefore, was to treat the agreement 
to pay interest as something separate from 
the promissory note. It is admitted that 
tbe origioal obit was unstamped and it 
is also admitted that tbe obit A* 
is not a oopy of it bnt substaotially re¬ 
presents tbe purport of the missing obit. 
I am of opinion lhat seoondary evidenoe is 
not adm'saible as the original is unstamped. 
If the original had been fortbooming, then 
under seotion 35 of the Stamp Aot it 
oould have baen admitted in evidenoe on 
payment of penalty. But the prooedare 
laid down in Chapter iV of the Stamp 
Aot olearly shows that only original instru- 
ments oan be validated by payment of tbe 
defioit stamp duly and penalty: fir ex¬ 
ample, seotion 38 reqnires that tbe Court 
shall send to tbe Colleotor an authentioated 
oopy cf sQob instrument together with a 
oertifioate in writing stating tbe amount 
of duty and penalty levied in respeot 
thereof. An authentioated oopy of a lost 
in -trumsnt oaanot bs made, therefore, a 
lo 4 t ioitrumeut oinnot be validated on 
puymstit of the penalty. This view is 
eno^ortod by the dfO’-non of the Madras 
High 0 art in V. KoUakiran ( ), 

WQioh foil) W3 the earli-^r deoision. MuUu- 
ki'uoi^ -Cau'iia* v. ‘iiTii PiUii 2). As 

(1) 2 M. -Ojj 4 Ind. Jur. 4^9; 1 ind. Dec. (k. s.J 
416. 

C2) 3 M. U. C. R. 168. 
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Bgoondary eviHenoe of the written aereement 
is not admissibls, plaintiff is only entitled to 
interest in asoordanoe with the provi^ioas 
of seotioQ SO of the Negotiable Instramdots 
Aot. 

As held in BeH v, Han Mukanmad 
Sait (3) the plaintiff oan get interest at 
6 per oenb. per annnm from the date on 
whiob the promiasory note oaght to have baeo 
paid. To quote from the jadgmsnt already 
referred to, the note being payable on 
demand it is not the date of the making 
bat the date of demand that mast be taken 
as the point from whiob to oaloalite in* 
terest. In the plaint the date of 6rst 
demand is given as the 29tb September 
1914 and interest will be oaloalated from 
this date. 

The defendants try to prove by oial 
evidenoe an agreement not to obarge in* 
terest. I agree with the opinion expressed 
by thie Court in Rangappa v. Bitmilla 
Khan (4) that euoh oral evidence is not 
admissible. I have also not the least doubt 
that the defendants’ story that there was 
an agreement not to oharge interest is 
absolutely false. The plaintiff did net 
know the defendants and it was on the 
recommendation of a Pleader who oertiBed 
to the honesty and solvenoy of the defend, 
ants that ho was induced to lend the sum. 
There is nothing in the letler to indioafe 
that the plaintiff was to Bnanoe the defend* 
ants without interest. 

There remains for me to consider whe* 
tber the plaintiff’s suit is in time. The 
plaintiff has pleaded a repayment of 
Rs. <0 as interest. He has produoad bis 
rokar, which shows an entry tbac the sum 
of Rs. 70 was paid towards interest, The 
defendants deny any payment at all, whe* 
ther for principal or interest. The rokar 
has been produced in this Court and was 
inspected by the learned Counsel for the 
appellants. There is nothing huspioious in 
this entry. There was no reason why the 
plaintiff shooU debit himeelf with Rv. 70 
ID lyl3 when he had ample time within 
which to Ble a suit The plaiaiitf and 
his oUrk have sivorn to this payment of 
interest. There is aho the evidenoe of 
Ua&tatrhi t,P. W. No. 5), who supports the 

j®) P ® Deo- e ) 407. 

82 Ina. Cue, 8a8.12 N. L. E. 9, 


plaintiff. I bold agreeing with the lower 
Court that the payment of Rs. 70 as interest 
by both the defendants has been proved. 
1 also agree with the lower Court that the 
letter (Exhibit P.y) has been duly prov¬ 
ed and would operate as an acknowledg¬ 
ment and save limitation as regards one 
of the defendants; but it is nnoeoefsary 
to go into this subject, as I have already 
come to the oonolusion tbat the suit is 
not barred by limitation. The parties 
are agreed tbat npon the Bndings arrived 
at by me the plaintiff is entitled to Rs. 1,106 
as the amount doe to him on the date of 
the plaint. The decree of the lower Court 
will be modiBed by enbetitating this amount 
for Rs. 1,300. The appellants will pay 
the respondent’s costs, as they have failed 
on all the points taken by them in the 
memorandum of appeal. 

Appeal partly allowed. 


LAHORE HIGH COURT. 
MisceLLAsBOus First Civil Appeal No. 2467 

CP 1915. 

June 23, 1919. 

Preient'. —Mr. Justice Shadi Lai. 
GHANSHAM DAS —Creditor—Appbllxnt 

xenus 

PUBLIC banking ARD INSURANCE 
COMPANY m LIQUIDATION and OTHEhs 

— RbsPONDKNTR. 

Company in liquidation — Solvency, test of—-Interest 
after commencement of liquidation, liability to pay— 
Prool oj interest, whether necessary. 

If a company in liquidation is, or ultimately 
turns out to bo, solvent, interest is payable upon 
any debts which carry interest, or upon which a 
right to inteiest has been acquired, out of the 

surplus assets remaining after payii.ent of principal 

and ititeresc up to the duto of tho wiuding.up order 
[p 2n;', col J 

Tho solvency of a company is established by tho 
fact ihut after the payment of the principal and 
iiiteresi up tJ the date of the winding-up, tlieie are 
some a3^ou which may bo lealized and will W 
suUicieiii to meet the li-ibility on account of iiuriest 

wliich acciued due after the commoiicemcuc of the 

li(luidution Lp ‘ih , cols & .] 

.VO proof is necessary for interest after tho com. 
mencement of tho v\ inding-up, the creditor, if liis 
debt i-one tbat beats iuteieat, gets it, if there is 
a surplus, as iucidental to his debt, irrespective of 



INDIAN OASKS. 


[IMO 


2d'2 


GBAMSUAMDiS V. PUBLIC BANKING AND IN8URAKCB CO 


the question whether any mention of the interest 
was made in the order adjnduating upon his claim. 

Z Z, col SJj p col. J.3 

MifroeUftoeuas tir«t appeil from the order 
of ihe Dis not Judge, in charge of liqnida. 
tion work, Lahore, dated the 28ih Jane 

19i8. 

Mr. Hai'f/opalf for the Appellant. 

Mr, S. H, MukvrJ, for the tteepondente. 

JUDGMENT.—The appellant Ghaneham 
DiP, who porohaaed the deposit receipts of 
certain depositors, olkima interest apon the 
debtdaetohim upon those receipts eubse* 
quent to the winding np. Now. eo far as 
the claim of the creditors to recover interest 
after the date of the commencement of the 
winding-up is oonaerned, the law is to the 
following effect:— 

If the company is, or nltimately terns 
out to be. solvent, interest is payable 
upon any debts which carry interest, or 
upon which a right to interest has been 
aoqaired. out of the surplus assets remain- 
ing after payment of principal and interest 
up to the date of the winding up order— 
vide Buckley on Oompauiee, 9th Editior, page 

The question, then, is whether the 
assets of the company are more than 
sufficient to jay all moneys due at the 
date of the windiog-np on account of 
principal and interest on such debts as 
bear interest. Now, it appears that the 
claims of all the creditors have either 
been discharged or will be discharged by 
the persons who have purchased some of 
the assets of the company and ond^rtaken 
the liability to satisfy thoseoUims. 
it is bejond dispute that the oontnbotoiies 

have so .ar paid ooly 5U .o resp.ot 

of their shares of Rs. 100 eaeh, and san 
be oalled ttjon to pay the balanoe of the 
rooDoy dae npoo those shares. There are 
wrtaioly BU'plas assets out of which 
ioieroit Buhssqaent to the winding np oan be 
laid to the oreditors, and 1 oannnt nnder- 
Bland why the Dis.rist Judge says that 
the company is “as a matter of fast not 
aolystit at the present moment. Tie 

payment*of the principal and interest np 

-- '^-:‘rmr‘hrLira:d 

:iu“ be "nffielnt to meet the liability 


on account of interest which accrued dn* 
after the oommeDreaient of the liquidation* 

The legal right of the creditors of this 
Company to recover eabseqrent interest 
does not, therefore, admit of anj doubt, 
and the next question ie whether the 
appellant has, by bis act or conduct, 
forfeited hie right. Now, so far as the 
meeting of the creditors and the con¬ 
tributories convened for the 16th Febrnary 
19l8 is ooDORrued, it is sufficient to siy 
that the notice oonvening the meeting 
onnSoed itself to the question of the sale 
of the debts of the Company, and the 
matter of interest to be payable to 
creditors was neither mentioned in the 
notice nor taken up at the meeting. The 
appellant's ab.-etes fnm the meeting can¬ 
not, therefore, debar him from recovering 
interest. 

It appears that the appellant was, 
prior to the puiohaee by him of the 
deposit reoeiots Soperiniendent of the 
h quidation Offiie, and cooeequcntly aoqaired 
intormafion which he utilized in order 
to benefit himself at the expense of the 
creditors. Hie oondnot is no doubt 
reprebtnsible. bat there is nothing that 
excinguishes hia legal right to recover 

interest. ., , , 

Mr. Mukerji for the liquidator contends 

that as neither the appellant nor his 
predeoepsora-in inteiest originally prayed 
tor interest after the eommencement of 
the winding up. be cannot now asA the 
Court to award him mtt-raat. As pointed 
out by Stlebel in bis book on Company 
Law. page U22. no proof is neoissary tor 
iotereet after the commencement of tbe 
winding un the creditor, if his debt u 
one that bears interest, gets it, if tnera 
is a anrplua, as incidental to bis debt. 
To the same effect are the following 
observations by Bmokley, J , in the well- 
kuown case Duncan Oo.f in re (IJ: — 

“Now wbat do you admit to proof for 
di^iiend in tbe winding np of a Companyr 
Tbe amonnt of tbe debt at tbe commence, 
meut of the winding-up. That has nothing 
whatever to do witn the payment of 
intere-<t accruing due after the winding* 
up, if the Cooipiny turna out to be 

n) (1935) 1 ''ll D ''97;7th. J. Ch. 183; 92 L. T. 
103j 53 W. R. Maneoa 38. 
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solve&t. There ooald not’, until the faot 
of Bolvenoy was asoertained, be a right 
to claim that interest. The sum for 
which proof can be made is the amount 
which is entitled to rank for dividend 
against the assets to such an extent as they 
will go.” 

The Company has now turned out to 
be solvent, and the creditor is consequently 
entitled to subsequent interest irrespective 
of the question whether any mention of the 
interest was made in the order adjudicating 
upon his claim. 

Though the appellant is entitled to 

interest out of the sorplus assets of the 

Company, I do not think that he can 

recover it from the persons who have 

purchased seme of the assets of the Com- 

psny. The liability of the vendets 

depends upon the contract entered into 

by them; and upon that point the learned 

District Judge, who settled the matter at 

the meeting^^ held on the 16th February 

lyld, says that no mention of interest 

was nade, that none proposed to pay 

interest, and 1 ncyself in writing the 

order never intended that interest should 

be paid, ’ This oonolndes the queetion 

so far as the liability of the vendees is 
concerned. 

-For the aforesaid reasons I accept the 
appeal so far as to held that the appel* 
lant is entitled to interest out of the 
money which is yet to be realized from 
the contributories. The Disiriot Judge is 
directed to make 8u«h call upon the 
contributories as is stfii'ieut to discharge 
the claim for interest, lu view of the conduct 
of the appellant deeoriked above, I leave 
the parties to bear their own costs in this 
Court. 

Apreol acceptei. 


UPPER BCJRMA. JUD^OIifi COMMIS- 
S ONER’i ^OUBT. 

SacosD Civi. Appeal No. 214 of 1919. 
December 1, 19l9. 

/'res^ni:—Mr. Pratt, J. 0. 

MA YE BAW 1.HD AiOTdEa—DaFENDlNTS — 

Appellants 

versiii 

MAUNG SHWE HM\N and anotheb 
— Plain ip/s—R e’‘PO'D«!''ts. 

Mortgage ~R:demi>tinny8Vi.it for—Mortgage converted 
into saleSale, validity oj, whether can be questioned 
by mortgagor. 

Plaintiff sued to redeem a mortgage effected by 
himself. 'I he defence was that the plaintiff had 
converted the mortgage into a sale, and this was 
established. »-laintiff objected to the validity of 
the sale on the g.ound that ho had no power to 
effect it: 

flvL/, that plaintiff had no Zocus to impugn 

the validity of the »ale. [p Zo4, col j ] 

M.v 0. 0. ■». tiltay, for the Appellants. 
Mr. P N. Bose^ for the Respondents. 

JUDGMENT.—PliintifF, Maung Shwe 
Hman, sued for redemption of two plots of 
land. 

His case was that the land bad been 
mortgaged orally by bis father, Maung Te 
to defendant. Ma Ye Baw, and her deceased 
husband, Maung San, for Rs. 10 Bfteen 
years previca»]y. 

Sntsequently after Maung Te's death 
Maoug Shwe Hman took a further advance 
of Rs. wO from Maung San on the same 
land. The land being undivided anoestial 
estate, plaintiff at-ked that bis two sisters 
and oc*hpirp, Ma Ein Zan and Ma Me 
Njan, might be given an opportunity to 
be added as plnintiffs. 

MaMe Nyan was brought on as plaintiff 
by her own desire and nominated .?hwe 
Haan as her attoiney. The plaint was not 
oiherwise changed. The Court of first 
instance found that five years ago there was 
a dispute between Shwe Hman and Maung 
San beoaneo the latter refused to allow 
redemption of the land. On the suggestion 
of the village Pongyi the matter was 
referred to arbitration atd in accordance 
with the decision of the elders Maung .San 

paid a further sum of Rs. 50 and oonve. ted 

the meitgage into an outright sale. The 
suit was accordingly dismissed. 

In the first Court the Advocate fer plaint¬ 
iff argued that in any case there could bj no 
valid sale without the consent of the c. hoirn 
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The Court, however, found that 83 they 
•were in the village and did not objeot, this 
oontention had no weight and in any oise 
they could etill sue to eet aside the sale 
transaotiox). 

As a matter of fact plaintiffs were not 
entitled to be heard on the question of the 
validity of the eale, which was not in issue, 
without first amending the plaint. 

Plaintiff, Shwe Hman. relied on a 
mortgage effected by him. The defence was 
that he bad converted the mortgage into a 
sale and this was proved. Plaintiff, having 
alleged a mortgage and the transaction 
having been proved to be a sale, had no 
locmahndi to impugn the validity of the 
sale. Obviously, if he had power to effect 
a mortgage, be could effect a sale, and in 
any case he could not be allowed to take 
advantage of bis own roaUeasanoe. 

The first Appellate Court found that the 
sale was proved bat that, the ooneent of 
the 00 heirs not having been obtained, it 
was invalid and granted a mortgage de^ee. 

This wae to my mind entirely without 
iaetiBoatioc. There oan bn no doobt at all 
that in the transaction Shwe Hman anted as 
head of the family and for hie sistera. They 
mnst have been well aware of the traneao 
tion. which was referred to the arbitration 
of the elders at the enggeeticn of the 
Pongyi. They did not protest nor did they 
take any steps to set aside the sale. 

Even when one of them joined plaintiffs 
suit, she did not suggest that her brother bad 
not the power to mortgage th« property. 

It must be assumed, therefore, that the 
sale was effected by Shwe Hman with the 

consent of the co heirs 

Apart from the question of oonsfent the 

gneetion of the validity of the ea e did not 
arise in the pleadings and plaintiffs were 
not entitled to succeed on a case, which they 

had not set up. . 

I reverse the finding and decree of the 

District Court and restore the 

decree of the Township Court with all 

Appeal decreed. 


tlS26 


LAHORE HIGH COURT. 

Secomo Ojvil Appb*i. No. 1L40 op ;915. 

May 22, i9l9. 

Jnstioe Broadway and 
Mr. Justice Abdul Haoof. 

BRIJ LaL—Plaimifp—Appellant 

venus 

DURGAaKB OTHEKS—DEPEKDiNTS— 

T) P lAT A W AT? MT ^ 

Ciml Procedure Code (Act XIV of 1882;, s. 244- 
Execution of decree—Sale of share of co^parcener tn 
joint Hindu, family—FurcJtuser, position of—Suxt for 
partition and allotment of share, maintainability of. 

A suit by the auotion.purchaser of the share of a 
Hindu co-parcener in joint family property for 

partition of the joint property and delivery to him 

of what might be allotted to the share of the judg. 
ment-debtor would not be barred by the provisions of 
section 2-14 of the Civil Procedure ‘ ode of 18X2 The 
mere fact that the decree-holder himself is the pur- 
chaser would make no difference, [p- 26C, cols. J & 2 J 

Saoond appeal from tbe decree of the 
Senior Subordinate Judge, Ferozapore. dated 
the th February 1915, affirming that of tbe 
Munsif, 2nd Class, Zire, District Ferezepore, 
dated the I7th December 19i3. 

The Hon'ble Bahksbi Sohan Lal^ for the 

Appellant 

Mr. Shamir Okand, for the Respondents. 

JUDGMENT.—The facts of this case are 
as follows 

One Ganpat Rai obtained a money 
decree for Rs. 939 inolueive of costs on 
the 10th August 18d9 against ore Lajpat. 
On the 25tb August 1899 an application 
was made asking for the attachment and sale 
of Lajrat’s share in certain pioperty, which 
belonged to a joint Hindu fam ly of which 
Lajpat was a member. The other members 
of tbe family objected to the attachment 
in that form, contending that Laipat^s 
share ehould first of all be ascertained. 
This was done and tbe share was found 
to be l/6ih of the property sought to be 
attached. Accordingly this l/6th share was 
sold on tbe 4th June 1901 and purchased 
by Ganpat. The sale was duly confirmed 
and tbe neoessBry sale certificate issued. 
Ganpat then applied for possession by 
partition of the share parohased by him, 
to which request tbe other members of 
the family objected on the ground that no 
possession could be given until the property 
had been partitioned. On the 22nd Novem- 
her 1902 an order was made bythef'ourt 
concerned directing that the parobaser should 
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Bne for partition in a separate suit as 
partition oonld not be efPeoted in exeootton 
prooeediiigs. Nothing farther was done 
until the 10th Jnne 1913^ when the 
present snit was institoted by the son of 
Ganpat. This snit was dismissed on a 
preliminary obieotion, the Court holding 
that a separate suit was barred by the 
provisions of section 47, Civil Prooedure 
Code. The learned Distriot Judge on 
appeal upheld this decision and the 
plaintiff appellant has therenpon oome np 
to this Court. 

^ The Courts below have relied on hhaga 
Shah V. Bura Shah (1) and Skeo Narain 
V. Nur Mukimmad (2'. Bhaga Iskah v. 
Bura Shah (1), however, is not realty 
in point as the sale had never been 
oonfirmed, while Sheo Narain v. Aur Sduharr.^ 
nvad (2) was overruled by a Fall Banoh 
of the same Court in a deoision reported 
M Bhaguati v. Banwari Lai (3i, On the 
other hand, the present ease is similar to 
that reported as Yelumalai OheUi v. Srinivasa 
Ohetti (4), where it was held that the 
only right acquired by the Court sale was 
a right to effectuate the sale by a suit 
for partition of the joint property of the 
80-paroeners and the delivery to the 
plaintiffs of what might be allotted to the 
share of the jodgaient*debtor. It was 
further held that the executing l^oort was 
not competent, on a mere application for 
execution by the purchaser, to enforce the 
right of the purchaser by an order for parti* 
tion. That case dealt with a purcha<’er 
at the sale other than the deoree hclder 
and to that extent might be considered die* 
unguisbable from the present one. In 
Bnagwati v. Banttari Lai (3) it was held, 
however, that the mere fact that the pur¬ 
chaser was also a decree holder made no 
difference. It seems to ns that these two 
decisions are correct. Before the decree 
could be given effect to and possession 
rnade over, it was obviously necessary 
^at a partition shonld 6r8t be effected, 
w bether or not section 47, Civil Procedure 
^ode, would empower the executing Court 
to effect partition, it is perfectly clear 

(3) ® N- 11908) 12. 

M. L. T m ‘ ® )>•« A- J- 7'! 6 

( 4 ; i 9 M. 294 . 


give an executing Court such powers, We 
accordingly follow the two decisions referred 
to above and bold that the present suit 
is not barred. 

We accept the appeal and setting aside 
the orders of the Courts below return 
the case to the Conrt of Brst instance 
for disposal in accordance with law. Stamp 
on this appeal will be refunded and other 
costs will follow the event. 

Appeal accepted; Oase remanded. 


UPPEa BURMA JUDICIAL COMMIS- 
SIGNER’S COURT. 

Civil Apfeal No. 239 of 1919. 
November 20, 1919. 
rrecent'. - Mr. Pratt, J. C. 

MA ON ME— Appbllant 
* ertus 

MA PYA GYI AND OTHEsa — 

Reap INDENTS. 

Civil Procedure Code (.\.ct V of IQQV « 161 0 
I.jA,r.y7i-V.x p>xTte decree-Appellate clurt, po\v€r 

of, to remand case—Inherent power, when to be 
exercised. 






to reverse a decree passed on evidence j?iveu by tho 
plaiDtiff only, tho defendant being ex parte but 
also to direct a re-trial of the case. col i 1 

The question whether it is necessary for the 
ends of justice to exercise such power of remand 
must depend upon the circumstances of the par. 
ticular case and in exercising such jurisdiction, the 
Court must bo careful to see that its decision is 
based ou pneral egai principles and subject to 
the rule that if the Code does contain speciao 
provisions which would meet the necessities of the 
case in question, such provisions should be followed 

[p 2^6^ corrf^ j^nadiction should not be invoked. 

Mr. S. Mukerjee, for the Appellant. 

Mr. P. N. Bose, for the Respondentg. 

JUDGMENT.—Plaintiff obtained an ex 

parte decree against defendants, 

On appeal the District Court held that 
the case ought not to have been proceeded 
^ith ex parte and remanded the case for 
hearing of evidence for the defence and 
jQdgmeDt on the merits. 

W. “fi >-eoapitaIate tha 

faela of the oaae Suffiae it to say that I 

Pntrf"tt. Appellata 

Court that the trying Court ought uoi 
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^0 bave proceeded ex parte, stiH less to 
have refused to allow defendaotR to ooDfest 
the eoit, when the; petitioned against the 
ex parte trial. 

it is aontended on appeal in this Court 
that as the eoit had not been disposed of 
on a preliminary point, the lower Court 
of Appeal bad no power to remand the 
suit utdt<r Order XLl, rule '.^3. This is 
on the feoe of it a oorreot view of the law. 
The Judge in bis order does not, however, 
quote any partioular lule of law and appa* 
rently eonsidt red be was entitled to remand 
the Boit for hearing on its. merits under bis 
inherent powers as a Court. 

There is ample authority for this view. 

In Fetumbra Nayar v. Svhrahmanian Paiier 
(1) a Bench of the Madras High Court 
held that notwithstanding seotions £>62 and 
564 of the Code an Appellate Court has 
inherent power under suoh oiroumstanoes 
not only to reverse a decree passed on 
evidence given by the plaintiff only, the 
defendant being ex parte, bat also to direct 
a re trial of the oa^e. 

This ruling was followed by a Pull Bench 
of the same Court in Sadt.u Ertehna Apyar 
V. Euppan Ayyamgar (2) and I fully agree 
with the rta-»omng of the learned Chief 
Justiod in that case. 

A similar view was taken by a Full Bench 
of the Calcutta High Court in Abdul Karim 
Abu Ahrr<ei Khan Qh^tnati v. Allahabad 


bank l/imitid 3). 

It W88 there laid down that the question 
whether it; is neoeBsary for the ends of 
justice to exercise such power of remand 
must depend upon the clroumstanoea of the 
particular case and in exercising such 
jurisdiction, the Court must be careful to 
see that its dtoision is based on general 
legal principles and subject to the rule that 
if the Code does contain sfeiiBo prov sions 
which would meet the neoesuties of the 
ease in question, such provisions should be 
followed and the inherent jurisdiction should 
not be invoked. 

Accepting these reservations, the present 
ease was one, where a remand for disposal 
on its merits was clearly the most satisfactory 

flolotioD of ^ , \ 

(l 23 U. 446; lU M. L. fil; B lud. Dec. (N* s.) 

i2 BO M. 64; 1 M. L. T. 208; ’6 M. L. J. 479. 

(8; 41 lud. Caa. £98; 21 C. W. N. 877; 26 C. L. J. 
49) 44 0 929. 
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Defendants were entitled to have tbs oaae 
rO'Opeued, whilst a mere remand for further 
evidence and a decision of the case on irs 
merits by the first Appellate Court would net 
have been satisfactory. 

The facts in Maung Htu v. Maung Che 
(4) were diffarent, as the evidence on both 
sides was recorded and the trial oompMe 
before the remand by the Appellate Court 
was made. There is nothing in that judg. 
ment, which cot ffiots with the view that 
the first Appellate Court has in a case 
like the present inherent power to remand 
a suit for bearing and disposal on its 
merits. I hold the Court had inherent power 
to pass the order which it did and that the 
exerciie of the power was justified by the 
Oiroamstanoes of the case 

The appeal is diamiseed with costs. 

Appeal dismissed, 

(4) C. A. No. 120 of i9.8. 


LAHORE HIGH COURT. 

Second Civjl Appsal No. 2516 of 1915. 

May 21, 1919. 

Present: —Mr. Jostfo^ Seott* Smith and 
Mr. Justice Marvineau. 

HIRA AND *N0 HKB—DaFENDAHTS— 

ApPBLLA.nTS 

Venus 

BUTA—Plaintiff and BHUDHU 

A'^D 0T1I*B''—Of'FO'DtNTS — RiSPONl'SNTS. 

Uind^i Law -Widoto^After.born son, whether 
divests his mother's estate from date of birth or jrom 
date of father’s death-Alienation 6i/tnceinte widow, 
legality of. 

The rights of a son under Hindu Law in the 
estate left by his father commence at birth and 
not before. 'Jherofore, an after-born son dirests 
his mother’s estate as a widow from the moment 
of his birth and not from the moment of his father s 
deith. Hotveen the date of the d'ach of her 
husbind and that of the birth of her son, the 
widow is competent to alienate her husbands 
property for necessity, [p. col. 2\ p. aw, col. i.j 

Seood appaal from the deerse of the 
D strict Judg?, Jalluodur, dated the 27ih 
Miy 19.5, confirming that of the Mansif, 
1st Class. Jullundur, dated the Itth Novem¬ 
ber 1914. 
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•- Bakhahi Tek Ohand, for the AppelUnta. 

Mr. Kanwir IHurain, for the Respood- 

Botn. 

JUDQ•ME^^T.—The house and site io aait 

belonged to Thakar, who died in Miy l9ll. 
On the 4th of July i9il his widow, ^^u• 
8'immat Ralli, sold the property to defend- 
dante Nos 3 and 4. The plaintiff, who is the 
son of Thakur, pues for possession oontesting 
the validity of the sale effjoted by his 
mother. He brought the suit under the 
impression that his mother had sold the 
property as his guardian during his minority, 
bat it torned out that she had sold it as its 
owner, fiye days before the plaintiff was born. 

The Mansif held that the pUintiff, who 
was in his mother’s womb at the time of 
his father’s death, was in oontemplation of 
law astually existing at that time, and that 
on his birth he divested the estate of his 
mother whose title was inferior to his own. 
He held in eoneeqnenoe that at the time 
of the sale the plaintiff was the owner of 
the property and not Sdusitn^at R»Ui, and 
tha^, therefore, the sale by her was void. 
He asoordingly passed a deoree iotbe plaint' 
iff’s favour without going into the question 
of neoessity. 

On appeal the DIstriot Judge held that 
any aotion taken by Mutammat Rilli in 
regard to the property should be regarded 
as action taken by a guardian on behalf 
of an infant in the womb and would have 
to be jnstidsd by necessity. H-) did not, 
however, go into the qaestion whether neoes- 
sity for the sale had been proved or not. 
He upheld the decree, apparently on the 
groand that a widow with child was not 
o'oMpeteot to alienate property to which she 
woulo have no right if the child turned 
out to be a son^a position which seems 
hardly consistent with the view first ex¬ 
pressed by him that she could sell for 
neoessity. 

The defendants have preferred a second 
appeal to this Gcurt. The appeal came bd' 
fore a learntd Judge in Chambers, who 
referred the following question to a D4vision 
Bench ; — 

Under Hindu Law was the pla’ntiff’s 
mother, Musimmat Ralli, abiolate owner of 
the property in dispute daring the interval 
between her hasband'e deaCa anl ibe birth 
of the plaintiff, who was in her womb at 
the time of the death of her hasband, and 

17 
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was she empowered under Hindu Law to 
bpU the said property as o vner thereof shortly 

before the plaintiff was born P 

Mr. Tek Ohand, who appears on behalf 
of the appellants, iofoioi’ U3 that his argu¬ 
ment was not correctly uo lerstooi by the 
learned Judge. Ha do83 not contend that 
Uusammat Ralli was the absolata owner of 
the property during the interval batwesn 
her husband’d death and the plaintiff a 
birth, but contends that she was the owner 
with the umal widow’s estate, with power 
to alienate only for necessity. The qaestion 
referred to the Di/ision Beach does not, 
therefore, ar<89. Toe learned Coansel on 
bith tiles have, hovaver, agreed that the 
appeal should be decided by this Bench, and 
it has accordingly been argued before oe. 

It is not dispatei that the right of succei- 
sion nnder Hindu L»w vests immediately on 
the death of the owner of the property and 
oanaofc remain in abeyance, nor is it disputed 
that the plaintiff divested the estate of his 
m )ther whose title was inferior to his own, 
and that he is ompetent to contest the 
vaiidity r.f the sale. The question is only 
woetber Musci'/tm ‘t Rilh’s estate was divest¬ 
ed from the da e of the plaintiff's birth or 
from tne date of his f kther’s death. 

J.tindra Mohan Tigore v. Gamnira Mohan 
Tugore (U is 3>ted by Mr, Kanwic N train on 
benalf of the reepondentfi to ahow that under 
Hindu Law a gift to a child en centre sa is 
valid. That ruling does not cover the point 
before us. 

In Sahip'thiy. Somasmdaram (2) it was 
held thao u ider Hindu Law a son conceived 
was equ kl to a son born, and that accordingly 
an alienation by a Hindu to a bjna file par- 
chaser tor value was liable to be set aside by 
a SOD. who was in bis mother’d womb at the 
tim^ of the alien ttion, to the exceat of bis 
sh^re. 

Mcngli V. SofeAi Singh (.3) was a case 
in wui)h a suit was brought for pre¬ 
emption by a person woo had not been boro 
at the time of the sale. Tne 0 tart held tnat 
uuder Hindu Law a chili begotten had, if 

(U h B. L. R ^7r (P. 0 h 18 W. a, 339i 2 Suth, P. 
0. J iSir P. 0. f. 82. 

Iti il. 7jj 2 M- b. .f, 211; 5 lui. D?j. (n. s ) 

76 *. 

V3) 20 lud. Caa. 272; I P. L. R. l9Hi Hi P. \Y. 
R. 1913. 
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sabaeqaently boro, all the rights of a child io 
existeooe. 

In Minahshi v. Virappa (4) it was held 
that in aocordanoe with Hindu Xjsw obtain* 
iog in the Madras Presidency the right of 
a son in the womh to ancestral property 
conld not be defeated by a Will or gift. 

Ram Krishna y. 'Tripurahai (5) relates to 
the effect of an adoption by a Hindu widow 
on a transfer previously made by her of a 
part of her estate. That case is notin point 
as the transfer was one made without 
necessity. 

In Eanmant Bamchandra v. Bhimacharya 
(6) it was held that a posthumons son 
took the family property by right of sur¬ 
vivorship on the principle of relation back 
to the time of the father’s death, which 
applied in the analogous case of inheritaooe 
and partition, acd that tho n^hts ofsuob a 
eon stood on the ^ame footing as those of a 
son in esse at the time of the father’s death. 

On behalf of the appellants Mr. Tek Chand 
has referred to (») paragraph 499 of 
Mayne’s Hindu Law, 8th Edition, in which 
it is stated that a child who is in the 
mother’s womb at tbs time of the death is, in 
contemplation of law, actually existing and 
will on his birth divest the estate of any person 
with a title inferior to his own who has taken 
in the meaotime; West and Bnhler’s Di¬ 
gest of Hindu Law, 3rd Edition, Volume 
1, at page 803, where it is stated that it is 
only on the actual birth of the son that bis 
co-ownership arise?; and (Hi) Bamundoss 
Mooher.ee v. AJusammat Tarviee (7), which is 
a judgment of the Privy Connail in an appeal 
from a decision of the Sudder Dewanny 
Court of Bengal, 

This last judgment appears to settle the 
question in dispute. Their Lordships of the 
Privy Council said that they entirely agreed 
in the principles laid down in the judgment 
of the Sudder Court, and expressed their 
entire ooucurrenoe in the judgment of that 
Court on the question of law. We have, 
therefore, to return to the judgment of the 
Sudder Court in that case to see what was 
decided. 

The question in the case was whether a 

( 4 ; 8 M. 21; 3 Imh Dec. (n. s.) 62. 

(6^ 1 Ind. Cua 047; 83 B. 88; .0 Bom. L. B. iG29. 

16) 12 B, 105; 12 Tnd. Jnr. 274; 6.1ud. Dec. b.) 

(7) 7 M. I. A. 169 (P. C.)i ISur, P. C. J. 616; 19 

ti. K. 278. 


widow, who had been empowered by her 
hneband to adopt a son, could sue in her own 
right for a share of the ancestral estate. The 
argument for the appellant was that a widow 
having permission to adopt was to be regard¬ 
ed as enceinte. The Court accordingly went 
into the question whether a son’s rights in 
the estate commenced at birth or while he 
was in the mother’s womb, remarking on 
pag 9 181: ‘'If no text can be shown for the 
suspension of the rights of a widow actually 
pregnant, it is still more certain that there 
is no similar provision for divestiture of 
right in the case of a widow held only to ba 
constructively pregnant of a son through the 
effect of a permission to adopt.” The learned 
Judges quoted the following passage from 
Colebrooke’s translation of the Dayabbaga, 
Chapter 1, feotion 4S: ‘They who are born 
and they who are yet unbegotton, and they 
who are ao‘ually io the womb, ail require 
the means of support; and the dissipation 
of their hereditary maintenance is ensured.” 
With regard to this passage they observed 
that the very terms of the text providing 
for sene yet unbegotton referred to a con* 
tiugent and future, and not to a present, 
right. At page 183 they said: The 

afterbern son’s right is to his share of the 
estate as it stands at the time of his birth, 
and not retrospectively with reference to its 
state at any supposed period of hie conception.” 
Further on, at page 184, with reference to 
a remark made by a certain commentator, 
they said: ‘Here is an express and indeed, to 
our minds, a oonolneive reference to actual 
birth after the death of a father as the 
period of commencement of right.” Again 
on page l89, the learned Judges remarked: 
“The truth is that the supposition of a 
positive and actual right vested in an 
embryo which may never come into full 
existence is one which must almost bs rejected 
on the mere statement of it. 

it is clear, therefore, from the above men¬ 
tioned judgment of the Sudder Court of 
Bengal, which was adopted in its entirety by 
the Privy Council, that the rights of a eon 
nnder Hindu Law in the estate left by hie 
father commence at birth and not before. 
Even it this were not so, the widow would 
still be competent to make an alienation for 
the benefit of her unborn child. To hold 
that she cannot alienate any of the property 
left by her husband at all till the child la 
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born woald be anomalone, as the ehild may 
prove to be a daashter or may be still boroi 
in wbiob oAse an alieoatton made by her ba* 
fore the ohild’s birth wonld, it madeforneoes- 
sity, be valid. Moreover, we do not think 
that there is anything in Hindu Law 
in support of the proposition that a pregnant 
widow in possession of the usual Iife*e8tat6 has 
no power to deal with it at all until she 
be delivered of her ohild, and has in faot 
less power than she has after the birthi 
when she ean admittedly alienate for neoes* 
sity. 

Following Bamundoss Mookerjee v. Musim* 
mat Tarinee (7) we hold that Musammat 
Ralli’s estate was divested only on the 
plaintiff's birth, and that she was the 
owner of the property nn the date of the 
sale and was oompetent to alienate it for 
neoessity. 

The other question arising in the ease has 
nob been deoided by the lower Court. We 
Booordingly aosept the appeal, set aside the 
decree of the lower Gourtr, and remand the 
case to the Court of first instanoe under 
Order XLI, rule 23, Civil Prooedure Code, 
for disposal aooording to law. Stampts on 
the appeals in this Court and in the 
lower Appellate Court will be refunded, 
and other oosts will be oosts in the ease. 

Appeal accepted', 
Oa$e remanded. 


UPPER BURMA JUDICIAL COMMIS- 
SIGNER’S COURT. 

Civil Rkvisiox No, 53 ow 1919. 
Deoember 8, 1919, 

Present:~~UT. Pratt, J. C. 

MAUNG SAW—AppLiciHT 

verau$ 

INGRASWAMY by his Assio.ibe E. V. 
MAHOMED EBRAHIM—RespONDBMT. 

^i:<jotiableIn$lrument8 Act >Xiyi of ISSl), s. S—Pro. 
note—Stranger, lohetlier can sue on nofc^puidencc Ad 
U of 1872), 8. 92— Evidence to shoiv that consideration 
/orpro.note i»ja« advanced by person other than payee, 


Section 8 of the Negotiable Instruments Act 
prevents any person suing on a negotiable instru* 
ment, who is not named therein as the payee, or has 
not become entitled as endorsee or assignee. 

Under section 92 of the Evidence Act, evidence 
is inadmissible to prove that the consideration for 
a promissory note was advanced by some person 
other than the payee of the note. 

Mr. L. Pillay, for the Applicant. 

Mr. S. Vasudevan, for the Respondent. 

JUDGMENT.—Plaintiff Ingraswamy sued 
and obtained a decree on a promissory note 
drawn in favour of one Mahomed Ebrabim. 
The note had neither been assigned to 
nor endorsed in favour of plaintiff. 

Evidence was adduced to show that plaint* 
iS really lent the money and not Ebrabim. 
Both the lower Courts have entirely over* 
looked the effect of section 92 of the Evi¬ 
dence Act. The evidence that plaintiff lent 
the money was in contradiction of the 
terms of the document. There was no 
allegation of fraud or misrepresentation on 
the part of defendant and the evidence was, 
therefore, inadmissible. 

Plaintiff was not entitled in bis own 
name to the possession of the note and was 
not, therefore, the holder of the note under 
section 8 of the Negotiable Instruments 
Act. 

The effect of the section is quite clear and 
prevents any person suing on a negotiable 
instrument, who is not named therein as the 
payee, or has not become entitled as endorsee 
or assignee. 

1 oonsider the matter is one of jurisdic. 
tion and that the Courts had no jurisdic¬ 
tion to give plaintiff a decree, unless the 
note bad been endorsed in bis favour or 
assigned to him by the nominal payee. 

I set aside the finding and decrees of the 
lower Courts and direst that the suit be 
dismissed with costs throughout. 

Decree set aside. 


INDIAN OASES. 


[1920 



6ESHiGlBI BAO t‘. 8BEBN1V/SA BAO. 

MADRAS HIGH COURT. 

Appeal la^iUST App*;ll4Te Oaubr No. 76 

CP 19! 8. 

Angost 19, 1919. 

Presiwi:—Mr. Juatioa Seshagiri Aiyar 
and Mr. Jastioe Moore, 
SESHAGIRI RAO and others—Petitioness 

—Appellants 
venus 

SREENIVASA RaO and others— 

—Res»'Onde>ts 

Limitathn Act (11 of Sch I, Artfi. IfS. l«l 

-~-Ececutioii <if decree—Sole of properties belonging to 
g(ranger~~Application to set aside sale — Limitation, 


Where the property of a stranijcr to execution 
proceedings, i. e a per.-oii who wns not n party to 
the decree, is atrnehod and sold, the sale is void 
for ivaiit of j iris'liction, aud an application to set 
aside such a sale would not be barred if made 
witidn the period prescribed by Article of 

Schedule I to the Limitation Act Article 1f>d has 
no application to such a case [p. 20 , col. J.] 

Api tal BB»iu8t appellate order ot the Dip- 
triol Court, ChiDglepu*,iQ Appeal Sait No. ;-.03 
of 1917, prtferred egainat the order of the 
Conrt ot the DUtriot Maopif, CoDjeevaram, 
in Civil Mistellaneona Petition No. 1U46 of 
1916. in Original Suit No. 19 of U04. 

FaCTS. _Ihe appellanta were exonerated 

in the Bait in exeootion of the deoree where* 
in the Boit properties were sold. They 
hroaght the present eait for popsesaioo of 
their share in the enit properties as having 
been rot affected by the sale. 

Tbs contention was that they were 
“parties” and so the remedy was by appli¬ 
cation wiibin the time allotted by Article i63 
of the li milation Act. The lower Appellate 
Coort allowed the oonteution that Article .66 

applied. / • l 

Mr, 0. F. Ananthokrishna Aij/ar (wnh 

him Ur. 0. Sitaramich),iov the Appellants, 
—in view cf the fact that the appellants 

were ‘parties’ to the original suit, the Court 
has power to treat a sort as a proceeding 
under eeotion 47, Civil Procedure Cede. Article 
lb6 baa no application. For the eale has no 
value 60 far as the share of the appellants 
is ocDcerntd, as the sale was without notice 
to these appellants. It has been repeatedly 
held that such a tale is void in ioto. See 
licghunuth I>a9 V. Sundar D.s Eheiri (l), 

tn f 4 Ind. Caa. S 04 ; 42 C. 72 at p. 18 C- W. N, 
105 ! I L. fb 7 ; V 7 M. L. J. 6 i; i 6 M. L. T. 35 : 1 , 
nOKi M. w. N. 747 ; 16 Bom. L. K. 814 , 20 0 . L. J. 
UriS A-L. J. 154 ; 41 I. A. 261 C.). 


Synm M tndal v. IJ'ith Bnner ee (2) 

S^o md Aoosal N 1 . 389 of 19 4. The scooe of 
Article 165 is well defined by the Fall Bench 
in Civil M'scellaoeoiis Second Appeal No. 106 
of 1917, [TAa/fat.fau’fa v. Puthahthan Kanii 
Kombi Aliatsan (3) ] Article 163 is similar. 
In the view that the sale is void, I submit also 
that the time limit is the same as that for 
a suit on title. 

Mr. N. Rangachariar^ for the Respondents, 
—Even grannng that the appellants* oon» 
tention is correct, there is really no injustice 
done to them which cannot b^ repaireJ by 
a proper partition and suitable allo'tusnt. 
See Muihinh CWhar 9 . Hawa Sahib (4), 

JUDG.VtEN r. —There is no dHpute as 
to the facts in this ca^e. A suit for main¬ 
tenance was brought by one Yamuna Bjyee. 
Some of the present appellants were 
defendants Noa. 9 to 12 in the suit and 
were added as supplemental defeulant^, as 
they belonged to a divided brauoh of the 
family. Yemuna Boyee obtained a decree 
for maintenance against defendants Nos. 1 
to 8, and the maintenance awarded was 
made a charge on the shares of defendants 
Nos. 1 to 6 in certain properties. The 
appelhnts and their three fourths share 
of the propenies were expressly exonerated 
under the decree. In 1936 the decree- 
holder applied for execution of the decree 
against defendants Nos. 1 to b only, and 
DO notice of the execution proceedings was 
takeu out to the appellants Noa. 1 to 4. 
Certain lands were attached as belonging 
to the let defendant in the suit and on 
26th January 1910, 3 acres and 84 cents 
ol laud in Shrotnem Thenambakkam village, 
inclu iing the tbree-fourtbs share of the appel¬ 
lants, wfeie sold in Court auction and pnrahased 
by one Murngesan Chetty, the present 9ch 
reRpondent. The sale was confirmed on the 
l.th July 19*0 and a sale certificate issued 
to the purchaser on 8th November 1910, 
delivery of the properties being given on 
16tb December 19lv. On 25th July I9ll 
(a ytar and 7 months after the sale) the 
appellants filed a suit, Original Suit No. 378 


f2) 38 Ind. Cas. 493; 44 C. 9H at p. 962; 2.4 C. L. J. 
623; 21 C \V. 776. 

(3. 63 Ind Cas 437; 37 M. L. J. .340,10 L. W. 410; 
26 M. L.T. ;i97; 091^) W. N. 73/; 42 M. 768 

(4) 26 Ind. Cas, 46; 27 M. L, J, 606; 1 L. W. 90 
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of 1911, in tbe Conjeevaram Di^trinfc Munoif’s 
Ooort to set aitide the aaotioD pnle and for 
partilion and rfoovery rf their tlT?e frortha 
share, allfgiri; that the pale was invalid 
80 far aa their phare of the propoTties was 
ooDcerned. The D etriot Monaif diptnipaed 
the Poit cn the pronnd that, aa the plaintiffs 
were parties ro tbepuit in exeanM'on of whinb 
the Pale was held, it waa barred by eestion 
47 of the Code of Civil Prooedure: The 
Dipfriob MoDsif’fl deoipion waa affirmed on 
appeal by the Diatriot Judge. In Seonnd 
Appeal No. 356 of 1911 the High Court 
remanded the suit to the Court of 6rpt 
instanoe for disposal as a proceed ing under 
seotinn 47 of the Civil Procedure Code, the 
question whether the application was barred 
by limitation being left open. Tbe lower 
Conrtfl have d emipred the application aa 
barted by Article 1C6 of the Limitation 
Act. Hence tho present appeal. Mr, 
Anacthakriphna Iyer, for the ap¬ 
pellants, ooDterdfl that the lower Couit 
erred in applying Article 165 of the 
Limitation Act ardthattl^e article appli- 
o «ble is Artinle 181, wh oh provides a 
period of 3 years from the time wh^n the 
r g' t to apply aoernes in the oaPeffnppli. 
cations for which no period of limitation is 
provided elevherein the Rohednle or by 
aeation 48 of the Civil Prcoeduie Cede. 
Id onr npininn the apnlica iuD is cfiDverned 
by Article J8l and not by Article 166 of 
the Limitation Aofc and is consequently mt 
barred by limitation, as it was ma-le within 
the period prescribed by Article 181. Tbe 
appellants were parties to the suit («ee 
the explanation to section 47 of the Civil 
Procedure Code) bat were not rartieiS to 
the decree under which they were exonerated; 

no notice of the application for attachment 
and sale of the properties was admittedly 
given to Ihem and tl ey were strangers 
to tbe ex^cotinn pr^ cceci^gq* 

It :a not dism'ed that, under the terms 
of the decree, the Crnrt had no power to 
sell tbe appellants' three feurtbs shirs in 
the properties. The sale was void for want 
of in'^^dictiOD Wrfe R. ghum.th Vua v. Sundar 
JJoa Khfin 0), SyamMandalv. SeiSath 
U) and .^hivlai ha^y, 

1‘f.ZT ^oyukin (6). It an exe- 

826. J30j 43 B. 236; 20 Bom. L. E. 


without .iarisdiotion or is void ,ah rnttt'o, 
Article 166 ha", in our view, no apulioation 
and the residuary Article 181 should be 
ap lied. iVe are .iusriGel io our concla* 
sinn by the decision in Second Appeal 
No. 33 1 of 1914 . In that case the facts 
were that the plaintiff had taken a mortgage 
from a member of the iudgment debtor’s 
family and bad obtained a decree for 
sale of the one sixth share of the joint 
family properties to which his mortgagor 
was entitled. Under the decree, however, 
a one foarth instead of a one sixth share 
was bfought to sale and pnrnhaaed by the 
plaintiff decree holder. The learned Judges 
(Wallis, C. J., and Spencer, J.) held 
that tbe sale, in so far as it purported 
to 3*11 more than the one sixth share 
awarded by the decree was made withont 
juriediotioQ according to the principle 
laid down by thg Privy Council in 
Mnlkariun v. Nnrhnri (5). The learned 
Vakils for the 9th respondent (the auction* 
purchaser) vendee reli.=id ' on the deois^ion in 
MutKiak Chetliar r, Botva Sohib (4). )n that 
case the decree directed the sale of items 
in a pariicular order. They were, how¬ 
ever, sold in a different order. It waa 
held that an application to set aside 
the sale on the ground that it took phoe 
contrary to the direction in the decree waa 
one under section 47 of the Civil Procedare 
Code and would be Koverned by Article 166. 
T»'e case of Muthiak Ghettiar v, Bawa Sahib 
(4) is, however, clearly distinguishable 
as it was the judgment debtor who moved 
the Court to have the sale set aside. The 
facts of tbe present case are certainly 
diff-^rent. The appeal is aoco'dingly 
allowed with coats payable by tbe ath 
respondent. 

The District Mnnsif is directed to restore 
the appellants’ application to set aside tbe 
sale to his 61e and dispose of it eoojrding to 
law. 

liJ. c. p. 

Appeal allowed', Oase reT.anded. 


(Ci) a.'S B. 3’7i 5 C. W. N. 10; 2 Rom I/. B. 9*7- 27 
I. A. 21t J 10 M. L. J. 3(8j 7 Sar. P. C. J. 7.;9 (F. IJ.;. 
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C?riOUL TBU8T8R 08 BBKOiL 0. SMITH, 

PATNA HIGH COURT, 

First Civil Appeal No. 102 op 1918. 

April 15, 1920. 

Preser.t :—Sir Dawson Miller, Kt., 
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The official TRUSTEE of BENGAL 

AKD AS SUCH TRUSTEE TO THE EsTATB OF TBE 

Late Mr. JOSEPH CHATER in 

CiLCUTTA IN Bengal—Defesdavt 

No. 4 —Appellant 
venui 

CHARLES JOSEPH SMITH— Plaintiff, 
AND KRISHNA KISHOBE ADHIKARI 
and OTBEB8—pEFENrANTS-R espondents. 
Civil ProcMure Code (Act V of 1808^, 0. JLI, 

rr 2? 33_ Ctoss^ohjeciions against co-respondent^ 

when can he ente> iained^Ohject of t, 22. 


Order XLI, nile 22 (1>, of the Civil Procedure 
Code in so far as it relates to a crosa-objectioD, was 
provided to meet the case where a respondent, 
Although the decree is not entirely in his favour, 
is content to let matters rest provided his opponent 
does not appeal, hut who may not be willing to 
run the risk of having the findings in his favour 
varied or reversed without an opportunity of appeal, 
ing against the findings which are adverte to him. 

^Th^s’rulo should ordinarily be confined to wses 
of cross.objections m-ged against the appellant, 
but rule Sa of Order XLI gives the Court a very 
■wide discretion and cases may arise where juslue 
reouircB that cross-objoctions against a co-respond¬ 
ent should be heard, e. where the appeal re- 
opens the whole matter in controversy between 
the respondents inter se, 'Wbore, however, one of 
several defendants against whom a decree is 
nassod has allowed the period for apiicaling to 
Jlapse without questioning the decree, rule US of 
Order XLI of the Civil Procedure Code cannot be 
constriTcdso as to revive his right of appeal merely 
Suse a co-defendant has ins^tuted an appeal 
against the plaintiff on entirely different grounds. 
Fp, 260 , cols. 1 & 2.] .jj-x. I 

Appeal from a deoieion cf the Additional 
Snbordinate Judge. Maobhuni, dated the 

‘S ..d 0. « d. r. 

and N. QhoaK for ^be ReepoDdents. 

JUDGMENT. 

MiiLERx C. J.—This is an appeal from a 
deoieion of the Additional Sobordinate 
Judge of Manbhoir, dated the 14th September 
10*7 The appellant, wbo is the defendant 
No 4 in the suit, is the OflSoial of 

Bengal and represents the estate of the late 
Mr Joeeph Obater, None of the other 
Irties have appealed, but oross-objeotions 

have been ^ 


\\m 


against the appellant^ bat against hia so re* 
spondent, the plaintiff. A preliminary objes" 
tion was taken by the plaintiff to this oTobb' 
objeotion wbioh will be dealt with later. The 
plaintiff Charles Joseph Smith is tbs pro¬ 
prietor of certain mining rights in Maeza 
Kosnnda whiob he acquired by parehase from 
the Raja of Jhanaon the 24th April 1907. 
The defendant No. 1 acquired a usufruotuary 
mortgage of the mining rights from the 
plaintiff in oonsideration of a loan of 
Rs. 47,500 and was put in poBseesion of the 
rents and royalties payable by the tenants 
by way of satisfying the loan and interest. 
The defendants Nos. 2 and 3 were added as 
defeedants on the gronid that tVey are in¬ 
terested in the mortgage, hut they disolaimed 
all interest therein. The defendant No. 4 
as Tiuecee of the estate of the late Mr. Chafer 
and the defendants Nes- 6 to 10, who aay be 
referred to as ibe Roy defendants, are fenants 
of the mining rights acd as eueh liable to 
pay rent and royalty to the proprietor The 
suit as agsinst the defendants Nob. 4 to 10 
alaimed a declaration that thoee defendants 
were bound to pay the plaintiff rent atd 
royalty under the terms of an agreement of 
sompromise made in a suit brought by the 
Raja of Jbaria against them, the Raja’s pro- 
prietary interest having been lubiequently 
acquired by the plaintiff, end for an acocunt 
of the ocal raieed and despatched. As against 
the mortgagee-defendants the plainliff’e oauee 

of action was of an entirely different nature. 
He claimed a declaration that the mortgage 
had been satisfied by crlleotion by the mort- 
gagees of the rent and royalty payable by 
the other defendants and for an account of 
the monies collected and delivery of posaesaion 

of the mortgaged property. 

Id order to appreciate the nature of the 
defence to the suit upon wbioh the appellant 
relies, it is necessary to state shortly the 
circumstances leading up to the present litiga¬ 
tion. The Raja of Jharia was the proprietor 
of a 7 annas share in Mauza Kusunda, the re¬ 
maining 9 annas belonging to the Zemindar of 
Katras. The entire village was in the pcseea- 
sion of one Kenaram Sarkar as tenure holder 
or Mahatradar. Sometime before the year 18^4 
Kenaram Sarkar granted a lease of the 
mining rights in the entire Manza leas an 
area of lOU hishat to Ashutosh Roy, the 
defendant No. 6, and his brother Gadbadar 
Roy deceased, the father of the other Roy 
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defendants.atanannnal rental of Ra. 1,654-9 6. 

The lessees id turn id the year 18?4 granted 
a enb'Iease of the same leas 150 bighas to 
Mr. Ohater, who was to pay them a royalty 
of 4 anoas 6 pies per ton on all ooal raised 
and despatohad as well as all ooke manafao* 
tnred. In 1895 Mr. Ohater, by a registered 
instrnment dated the 16th January that 
year, transferred a moiety of bis rights under 
his sub lease to the plaintiff. It is agreed 
that the deed of transfer impliedly eove- 
nanted for title and quiet enjoyment and that 
he was bound by the provisions of seotion 
55 of the Transfer of Property Act. The 
plaintiff and Mr. Chater thereupon worked 
the mine in partnership. Three years later 
in 1898 they together parobased the mining 
rights in another Mauza oalled Bagdighi, 
whioh also formed part of the partnership 
assets to whioh they were entitled in equal 
shares. On the 7th Maroh 18*^9 Mr. Ohater 
died intestate leaving a wife and three 
daughters. One of his daughters and Mr» 
Aratoon Gregory Apoar were granted Letters 
of Administration to his estate. A partition 
agreement as to the partnership assets 
was then entered into between the plaintiff 
and his late partner’s administrators, 
whereby they agreed that in lieu of their 
respective undivided moieties in each 
of the two mining leases the plaintiff should 
take Bagdighi and Ohater’s estate should 
take Kusanda, the agreement to take effect 
from the Ist Jannary lyQO. .So formal release 
appeys to have been made by either party 

o^l^erand in 1902 a Sait No. 9j of 
1902 was instituted by Ohater’s administra- 

tors against the plaintiff, in which by a com. 
promise between the parties a decree was 
entered on the 29th April 1903 providing. 
inter aha, that the plaintiff should ezeoate 
a registered deed of release in respect of 
Maazi Kusunda in favoar of Cbater’s ad¬ 
ministrators. An indenture of release was 
consequently prepared by the administrators’ 
So loitor and executed by the plaintiff on the 

whereby the plaintiff 
^aneferred his undivided half share in the 
raining rights of Kusunda to the adminis- 

ant No 1 eata.e whioh .he defend. 

reeitl th„ fepresenta. This doonraent 
Ifith T *'*8hta under a patta of the 

Iherein^to *^^0 transfer of a moiety 

to the plaintiff on the 16tb January 


1895 and states that for purposes of carrying 
the said partition into effect the plaintiff 
As to his undivided half part or share 
therein doth hereby grant, convey, transfer, 
assign, release and assure all mines, veins, 
seams and bsds of ooal and the mining and 
other rights comprised in or granted by the 
hereinbefore recited pattas,** Mrs. Smith, 
the plaintiff’s wife, also had some interest 
under two muharari leases, dated the 9fch 
September 1894, in part of the same property 
and by the same instrumsnt joined her 
husband in transferring her interest to Mr. 
Chater’s administrators, but with her part 
in the transaction we are not concerned. 
The paita referred to so far as the plaintiff 
is coDoerned was the lease executed by the 
Roys in favour of Mr. Ohater, dated the 16 th 
June 1894, a moiety of which the latter had 
transferred to the plaintiff on the 16th 
January 1895, The deed also contained 
covenants by the plaintiff for title and quiet 
enjoyment and farther assurance. Meantime 
the Raja of Jbaria, having acquired under a 
muharari lease from the Raja of Katras his 9 
annas proprietary interest in Moozi Kusunda, 
had become the proprietor of the whole 

Moozi. On the Uth June 1906 he brought 

a Suit No. 66 of lb08 in the Court of the 
Subordinate Judge at l»nrulia against Kena- 
ram Sarkar, Gadhadhar and Ashutosh Roy 
and the administrators of Chater’s estate and 
others, claiming khas possession of the under¬ 
ground rights in Kusunda on the ground 
that Kena ram Sarkar, as tenure-holder, had 
not and never had any interest in the sub¬ 
soil and that consequently the lease granted 
by him to Gadhadhar and Ashutosh Roy 
and the sub-Iease granted by them to Chater 
passed no title. Although the question has 
since been definitely determined against the 
tenure holder by the decisions of the 
Judicial Committee, at that time owing to 
certain decisions in the Courts of this conn- 
try it was at least doubtful whether the 
tenure-holder had any rights in the sub soil 
unless such rights were clearly expressed 
in bis grant. In this state of affairs on the 
2nd February 1907 a compromise agreement 
was enfered into between the parties and 
the suit was subsequently decreed in the 
terms of the compromise. The deoree pro¬ 
vides that the lease granted by Kenaram tn 
the Roys and the sub-lease granted by them 

to Ohater shall remain in force, except that 
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the rent of R^. 1,5? 4 9 6 payable by the Rnys 
to K^nararo shall in fatara he pav^ble half 
to Kenaram and half to the Raja. The R’y^ 
also undertook to pay to the Rija a b'I'o of 
Rs. 35,000 aa well as a royalty of pips 
per ton in respeofc to the ooal rai-ed on the 
150 highas reserved by them and not eablet 
to Chater. Chater’e administrators were to 
pay to the Raja a sum of Ra 10,0"0 and 
an additional royalty of 6 pies per ton of 
steam ooal and 2 anuas on ooke over and 
above that payable to the Roys under their 
sub-lea<! 0 . Emh party was to pay his own 
costs and the elaim for mome profits was 
withdrawn. After the flonpromiae agree¬ 
ment had been come to, namely, on the 2 tth 
April 1907, the pbintiff by two reffialered 
insframents of that date acquired forcn- 
eideratiOQ the 7 annas prjprietary interest 
in the Bub s:!! rights of the fr^m the 

Raja of Jharia fora term of 9j 9 yexrs and an 
aseignmeiit of the lat er's dar mukarari 
interest in the O-annas share which be had 
acquired from the Z jrnindar of Ri'ra^. Mr. 
Smith thereupon became enliiled as pro¬ 
prietor to the rent and royal -y payable to the 
Raja by the Roye and Ohater’a adrainistra- 
tore respectively under the oomDromiee 
decree in Suit No. 66 of Although 

the oompromiee agreement was dated the 
2pd February 1907, the decree was not in 
fact made until the 25th April that yenr. 
On the 28ih March 190:J Mr. Smi'h grauted a 
usufructuary morrg>»ge of his interest in the 
enbeoil to the defendant Ni. 1 to secure 
re payment of an advance of Rs. 4?.5 j 0 and 
interest and put in possession the mortgagee, 
wbooolleoud the rent and royalty due onler 
the decree from tbo Roys and Ohatere ad- 


minietrators. . , 

Before the present suit was instituted on 

the 18.h September 1916 
have erieep between the 

ae gainst the m. r.g.pees 
deTi'v“.y of pn^-ee«...o c£ the mur.g..«ed 

„ ‘ ,riy and e de.laratinn U at the M,o.i»aKe. 

r^fhad beenSav.eBeO by coil, o' on ot the 
ftforceaid rtnio and royaliios. Tlo plaintiff 


[t«20 


lised by the mortgagees whilst in possession 
and payment to him of any balaoee abown 
by the account to have boeu receive'^ in 
excels of the mortgage-debt. As against 
Ohator’a administrators and the Roys he 
claimed a deolai’ation that they were 
bound to pay him as the transferee of 
the Raja of Jharia the rent and royalty 
payable to the latter under the terms of 
the compromise decree in Sait No. 66^ of 
1906 and an account of the ooal raised 
and despatched by them from the date of 
that decree to the date of suit. 


The suit was oon^eated on behalf of 
both sets of d^-feodants. The defence of 
the TfuHce of Ohater’s estate w.as inter 
alia, that the plaintiff by the indencure 

of the 7th D ostnbsr 1904, by which he 
released his half share in the lease of 
Kisunda to Chater’s alministratora, cove¬ 
nanted for title and quiet enjoyment and 
that the present suit was a breach of 
the covenants therein contained. With the 
defence ot the mortgagees we are not 
immediately oonoerned in this appeal, but 
it may be stated that they denied that 
they had realised the full amount of the 
mortgage debt. Several defences ware 
raised by the Roys, but these also are 
not material for present purposes as they 

have not appealed. 


The learned Jndge found that the 
mortgage of the defendant No, I had 
been eatisGcd by 1914 and that from that 
dale the plaintiff wa. entitled to 
the onmmi-sion and royalty oUimod from 
the other defendant, .n aooordanoe wUh 
the deoree in S'oit No. 66 of l»0o. Drom 
this desree the def.nlant_ No 4 has 
appealed and oooteode, as in the Court 
below, that the present suit is a breash 
of the oiTeuants ooutaioed to the mstrumeut 
of the 17.h Deoember IhOi. 

The interest which the plaintiff re trans¬ 
ferred to OEiater’s estate under theiodeutari 
mentioned was an iotereat which he bad 
acquired from Coater himself and which 
be releassd to the U^ter’a adnaioistraiora 
on t-10 ler ninaMoa of the parcner^bip lo 
parsikHM of thj pvr-.i]ioo agras-aaoli. it 
id ub fif.ib sigeb diffij-ilt to 863 why ths 
ovanaub for cicU shoal i be onforcad 
against the plainciff, if io fact there is a 
breach, M Ohater binwelf moafe have bjsa 
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gnilty nf a breaab of a similar ooTecant 
admittedly contained by imolio^tion in 
tbe instrnmenfc by wbioh he transferred 
half hie interest in the ]ea<>e to the 
plaintiff. It is oontended, hon^ever, that the 
instrament of the I7fch Deoember oontained 
something more than the nsnal vendor’s 
Qovenants for title and quiet enjoyment 
implied by law and that in fast covenanted 
against the aota not only of the covenantor 
and those claiming Ihrongh him bat against 
distcrbance by any one possessing a parnmoant 
title. The plaintiff therein covenants that 
the lease of the 16th June 1^94 is still 
snbsisting in law and is not rendered void 
or voidable and also notwithstanding any 
act, deed, etc, of the oovecaa^or he has 
good right to grant, oonv*y, transfer, 
arsare, release and assign the said premises. 
It also provides that the grantees shall 
qnietly enjoy the same withont interruotior, 
etc., by the covenantor or any one lawfaily 
claiming tbroogh him and free from all 
estates title, charges, etc , made, executed, 
oocasinped or suffered by the said Charles 
J. Smith or any person claiming through 
or in trust for him. In my opinion it 
is not n€ 0 ? 8 =fary to decide with p»‘eoifiion 
what the exact legal effect of this docn- 
ment may be so far as the covenant for 
tith is ooDoeroed, as it dees not sfem to 
me to impose any wider obligation than 
that contained in section 55 (2' of the 

Transfer of Property Act which must be 
deemed to be incorporated in the transfer 
by Chafer to Smith, and the former cannot 
rely epon a representation as to title 
which mmt have bsen induced by bis 
own act in warranting the same title to 
Smith when he transferred hia interest to 
the latter. Moreover, the present suit is 
based upon a title created by the com¬ 
promise to which the administrators of 
Chafer’s estate were themselpas parties, and 
it is not suggested that the decree was 
obtained by fraud. As Img as it subsists, 
it is binding upon the parties. Tne plaintiff 
has acquired the Raja of Jharia’s right.s 
therein and is entitled to stand in his 
shoes. Had the Raja of Jha^'it remlined 
in possession, the aprellant vcoull h-^^vo hid 
no defence to the suit br.ught by him fnr 
the royalties due aud his assignee mu't 
prtma facia be entitled to th^ same rights, 
P0Q)F reliRnoe was placed by the appellant 


on section 4^ of the Transferof Property Act, 
but I think the proner view of the instra* 
ment of the 17th D ormher <904 is that the 
plaintiff merely relea^ied to Chafer’s estate 
the right, title and io'erest, which he had 
previously acquired from Mr. Chafer during 
his lifetime, and it is not open to the 
latter or his administrators to complain 
that there is a defect in the title which 
Mr. Chafer himself represented to the 
plaintiff as subsistiDg and that be had 
power to transfer the same. If this view 
ii right, it can make no difference that 
the plaintiff paid the Raja of Jharia the 
costs of the Suit No. 66 of ll;C6 and at 
or eb’ut the time of the compromise 
agreed to purchase lis proprietary interest 
in the estate. In my opinion the decree of 
the lower Court should be affirmed. 

There is a further matter which 
requires to be dealt with. The appeal was 
brought by the defendant No. 4 alone 
againet the decree in so far as it affected 
his liability towards the plaintiff only. 
The plaintiff was the real respondent in 
the appeal, although the defendants other 
than thn appellant were formally added as 
respondents and served with notice. The 
defeijdar>t No. 1 alone of the rfspordents 
other than the plaintiff has appeared. He 
as mortgagee was affected by the decree in 
so far as it declared that bis mortgage 
debt had been eatit^Bed and that the 
plaintiff was to recover pofseeeion of the 
mortgaged property. He, fcnwever. did not 
appeal from this decision and allowed 
the time for doing so to elapee withont 
taking any step to prosecute an appeal. 
On being served with notice of the appel¬ 
lant’s appeal he filed notice of a oross-objeo- 
tioQ not on any point which affected the 
appellant to whese appeal be was not a 
necessary parly but against the decree in 
80 far as it determined the rights between 
himself and the plaintiff, one of the other 
respondents. The question is whether in 
the oiroamstanjes he is entitled to do so 
under the provisions of Order XLf, rule 22 
of the Civil Procedure Code. In my opinion 
he is not. The appellant has no objection 
to the deo-ee in po far as it affrots the 
d. f udant^No 1 (resp'^ndent No. 2y and 
tho w^rd ■ cross-objection ” in O rer ALl, 
ru 3 ^2, app?ara fo me inapr-lioablo to a 
case like the present, As Sir George Jesee!, 
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K. R., pointed onfc in Oavander'$ Trujt^, In re 
(I), an appeal on a point which does not 
ftffeot the original appellant cannot he a 
oroea appeal and a party who degiree to 
put forward a case with which the appel¬ 
lant haa nothing to do muat serve notice 
of appeal in the preaoribed manner. Where 
one of several defendants against whom a 
decree is passed has allowed the period 
for appealing to elapse, there seems to me 
DO good ground for sappoaing that the 
rule intended to revive his right simply 
because a oo defendant has instituted an 
appeal against the plaintiff on entirely 
different grounds. If the grounds of the 
original appeal by one defendant are 
common to all. then the Court has power 
under Order XLI. rale 4, to vary or reverse 
the decree in favour of all and a party 
who has not appealed may in such a case 
reap the benefit. There may also be 
oases where the appeal indirectly re-opens 
the question of the rights of the respond- 
ents inter S 9 and it may in such oases be 
necessary, in the interests of justice, to 
determine such questions, but beyond these 
limits I can see no reason why respondents 
Bhould ordinarily be permitted to re open 
questions already determined as between 
themselves, and acquiesced in without 
appeal, simply because some other party 
has preferred an appeal upon a point 
io which they are not directly 
In my opinion Order XLI. role ^2 (l), m 
80 far as it relates to a cross-objection, 
was provided to meet the case where a 
respondent, although the decree is no 
entirely in his favour, is content to let 
matters rest provided hie opponent does 
not appeal, but who may not be willing 
to run the risk of having the findings m 
his favour varied or reversed an 

opportunity of appealing against the findings 
which are adverse to him. He does not 
wish to set the Appellate Court in motion, 
but he cannot be certain until the last 
moment that hie opponent will not do so. 
His object in accepting the lower Court e 

Utigation and it is just that he should 
not snffer hy it. It is right that he should 

(1) (1881) 16 Oh. D. 270; BO L.J. Oh. 292; 29 W. K. 

40B. 


be allowed some exteneion of time for 
prosoonting his erosi-appeal, if hn opponent 
at the last moment defeats the ob]oot for 
which he delayed. In my opinion the 
rule should ordinarily be eonEned to oases 
of oross-objeotions urged against the appel¬ 
lant, but rule 33 of the same Order gives 
the Court a very wide disoretion and 
oases may ooeasionally arise where justice 
reenires that oross-objeotione against a oo- 
respondent should be heard. An instance 

of this arose in the ease 
Mohan Saha v. Bamkumar Saha (2), bnt the 
Conrt there observed that the appeal 
re opened the whole matter in oontroversy 
and required them to reexamine the 

questions in dispute fro™ „»!' 
points of view. In the ease of Shtb Ohandra 

Ear V. A. 0. VnlcUn (3) de.ided by same 
High Court about a month later, the Chief 
Justieo and two other learned Judges 
affirmed and followed the pnnoiple laid 

down in Joinnandin Frond Smha v. ffoer 

Kallyan Singh (4), to the effoot that ae a 
general rule the right of any 

io urgs a erosB-objeotion should be lim ted 

to his urging it only against the 

and it is only by way of 

this general rule that one 

may nrge a cross objeotion as agains 

another respondent. The ^'’“P;'™' 

said, holds good in those 

hf dtcTd ^reo^" wUh^nt matters 

‘•'“hi- 

opinion do not arise out of the eonetrnotion of 
^n r°2 of Order XLI, but are permissible 
I7g by reason of the powers given by 

r’* 1 ^inrerout by Mooke:jee. J.’. 

TsmbhZdratar V. A. 0. Dalchen (3) 

sun ) should be cautiously applied and general- 

ly^spUking in oases where but lor «oouree 
to it the ends of justioe would be defeated 
and it should not be allowed to be 
tnvoksd in favour of a litigant so as o 
enable him to avoid the provisions »‘ber 
Stalutts such as Ihe Limitation Act or 

the Court Fees Act. In that "e®® 
to the other provisiona of the Code wool 

(21 35 Iiid. Cns 30fi 43 C. 780, 23 C. L. J. 26, 20 

^ (3 48 Iii4. Cas. 78; 28 C. L. J. e, w N OH 
(4; 13 Ind. Cas. 063, 16 C. L. 3.61, 16 0, W. N. liU, 
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have been eaffieient for the purposes of 
the respondent Reekinsr to urge cross objeo* 
tions, she was not allowed to fall back npon 
Order XLI, rule 33. The Madras High 
Oonrt, it is true, has taken a different view 
rather, as it seems to me, npon grounds of 
expediency than npon any considered 
interpretation of the roles. In Munitami 
Madaly v. Ahhu Beidy (5) a Poll Bench 
of the Madras High Court decided that 
oro8B>objeotion8 coold be urged in any ease 
by One respondent against another under 
the provisions of Order XLI, rule 22, and 
refused to follow the decision of the 
Calontta High Court in Janunundan Proiad 
Eingha v. Eoer Eallyan Sirgh (4), on the 
ground that it seemed more convenient 
to follow a fixed rule than to decide the 
Question with reference to the particular 
facts of the case in which the question 
was raised. No reference was made in 
that decision to the effect of Order XIj\ 
rule 33, or its bearing on Ihe earlier role, 
but it appears to me that rule 33 was 
expressly enacted for the purpose, inter 
alia, cf providing for exceptional oases not 
covered by the wording of the earlier 
rule, and with great respect to those 
learned Judges I prefer to follow the 
dec.eicns of the Calcalta High Court which 
are based upon a careful consideration of 
the rules tbemeelves rather than upon 
grounds of expediency and convenience. 
Ihe flrofs.objtotioD should consequently be 
dumissed with costs to the plaintiff against 
whom It 18 directed. The appeal is also 
dismissed with costs to the plaiutiff and 
the decree of (he lower Court is aflBrmed 

CooiTS, J.—1 agree. 

Both Appeal and Crofs abjection dismused. 




MADRAS HIGH COURT. 

Appeal lOaiNST Appell^tb Obdbr No, 107 

OP 1918, 
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Present:—Mr. Justice Seshagiri Aiyar and 

Mr. Justice Moore. 

JANAKI NAGASAWMt IYER and 

OTHERS—Petitioners—Pluntipfs_ 
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veisus 

T, S. RAMASAWMI IYENGAR. 
Official Receiver, Malura, and others— 
Opp.cial Receiver and Defendants Nos. 1 

AND R» SPONDEKT-*. 

Chil Vrocedure Code (Act V of 1908J, 0. XZJ/X 
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property on iccurdy being furnUhed-Execution against 
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^ —p juugiueoi, out 

IS released on the aefenaant giving security the 

security comprising certain items of the at4ched 
property, the plaintiff on obtaining a decree is 
entitled to a preferential light, and can execute 
the decree against the property given as security 
[p. 268, col, 2.J 

Appeal agaiuPt the order of the District 
Court, Madura, dated the 6th of August 
1918, in Appeal Suit No, 344 of 1917, pre. 
ferred against the order of the Court of 
the Principal District Munsif, Madura 
in Miscellaneous Petition No. 342 of 191?' 
in Execution Petition No. 74 of 1917 in 
Ordinary Suit No. 553 of 1915. 

FACTS appear from the judgment. 

Mr. 0. V. Anantha Krishna Aiyar, for the 
Appellants.—The lower Court erred in not 
allowing execution to issue against the 
property of the surety. Where bond is given 
for the party’s appearance or for production 
of properly, the case is different. The pro. 
perty is not earmarked and no'oharge or 
lien is secured over the property and the 
plaintiff acquires no preferential right. Here 
what is done is to earmark the security to 
the credit of the suit. Plaintiffs are entitled 
to execute the decree. 

Mr. K. S. Jayarama Aiyar, for theRespond- 
ente.-Tbe surety’s property is not liable 
in execution of the decree. No charge or 
hen has been acquired by the plaintiff and 

he has no preferential right over other 
creditors. 

JUDGMENT —The facts are not in dispute 

ID this CSES The suit was for money „rd 

before the decree an application for atlfioh. 
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ment w<^s made. Twenty items of prooerty 
belon^inor to the dafendanU ware attaihai 
before jadffment. The defendants ap-^lied 
to the Court to rf-laa^e the propertie.a fr.om 
a^taohmar.t and off'*red to give 8eo‘»ri«^y. 
The peaurity aomprhad 6ve items of the 
attaohed property. Exhibit A was tha bond 
given to the Court by the defendants. 

After tbe plaintiffs obtained the deoree, 
they prof'eeded to levy exejution asainst the 
procerty given as seouiity. The Distriot 
Jn'lge has held that the plaintiffs have not 
obtained a charge or lien over this properly 
and are not entitled to get tbe dporee amount 
realized out of this property. We are unable 
to agree with him There are two oUepes 
of oases, eaah of them well defined, abd the 
question is under wKijh of the»e nU'Ses the 
praqpnt bond n'me^. It was held in Errikulappa 
Ohetty V. Offiy-ol A'f gr.cr', Mad as (1) 
that when a boai ie given for the produc¬ 
tion of 0 rtain property in Court, the per-«nn 
who eeourea tie giving of thi.s bond is not 
entitled to any preferential right in the 
property oorapr eed in the borid. Cas-s 
where eeonrity is given fcr appearance also 
belong to thi.s class. In snoh oases, the 
person who enahhs the borid to be t«ken, 
obtains no prefnrential tight. Again in 
oa«ies in which there i-* a b-ire attaohmei.t 
under the Code of Civil Pr-cedure it does 
not give a nght of lien to the parson wno 
gets the property attaohed. Tbe principle 
underlying all these deoiiions is that where 
a bond is given for appearance or whtrja 
bond ie given for the production of property 
or where toere is an attaohmeD\ the bond is 
not earmarked for tbe credit of the suit Tbe 
second Class of oases, which is illustrated by 
the daoision in f'e^na V-ma Ramtah Ayyar v. 
Qop:ila AlV'ir (2?, Uys down that where 
somatbing has been dona forrhe credit of the 
suit, then tbe party who procures that thing 
is entitled to a preferential right in the 
bond given. In Poni Ramiuh 

Ayyir v. QopMa Ayyar i'l) money was 
deposited in Court and that was held to 
give the plaintiff a right over others. In 
>uhram-nia Ghettiar v. Ra eswira Sithupcthi 
(3) the l- anied Chief Justice and Kumira- 
GAami Sastiiar, J., point out that 


( 1 ) S2 Ind .Cas 191 S'} M 9 ''?. 

(2' 49 Ind Ctts. h; 41 M- ^5 U L. J. 

(3) 4t lod. ('as 1H7; 41 M. 3i7« C917J M. W. N. 
. e 72 j 6 L. W. 762} 34 U. L. J. 81. 


the giving of a bnnd ia on tbe same 
fnoing as dep-'siting money in Court. 
AhdurB^him and OHfi“Id, JJ. in Oopila 
lynr v, Thirutengaiam, Pillai (4) held that 
where money has been deposited to tbe 
credit of a enif, the plaint’ff obtains a 
preferential right to it. So the distinction 
is dear that where morey is deposited in 
Court or something is done to make the 
security earma»'ked for the particular suit 
in which the action was taken, then tbe 
person who gets the security is entitled to 
a preferential right over others who may sub* 
aequftn’ly come in. Wo are dear in the pre* 
s^-nt case that, having regard to the terms of 
the bond, it must be takon to have been given 
for the credit of the plaintiffs in the suit, and 
that the plaintiffs are entitled to a preferential 
right and ooosfqneotly ought to have baen 
albwed to czeoa'e the decree agaiost the 
property given as peoarity. 

We must revsrae the decision of the 
District Judge ani remand the petition for 
disposal nooonling to law. Costs to abide 
the result. It «<a9 pointed out to us that the 
6 xif'g of the Vakil’s fee at the adiolotan 
soale of five par oeot. was wr)og, Bibh 
theV'ikils are agreed noon that. The lover 
Appella e C mrt in allowing the Vakila fees 
will fee that five per oen^. ie nob allowed. 
T is judgment: will not prejudiie any right 
which the Official Receiver may have to 
oomest tbe validity or bona files of the 
security, 

M. C. P. 

Appeal Qlhwed\ 

(Jnfe remnn'ifd. 

(4; 38 Ind. Cas 481; 32 U. L. J. 603j 5 L. W. 407. 


NAGPUR JUDICIAL COilMISSlONBR’S 

COURT. 

SscOND CiVit. Appeal No. 19 Bof 1919. 
November 19, 1919. 

Pretenf :— Mr. Mittra A, . 1 , 0 . 

Rhri SITaRaM MAHAR.AJ— Plaintiff 

—Appellant 
ve SUB 

N ■' R' Y \ N —Dhkb » NT — RispOiDBVT. 

l^^se — Siib-leise by leaw - Breach of covenant— 
lessor, right cf, to xcover damages or rent /’row sub* 
lessee. 
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Wk 9 re a lossee ia conk'‘aTPn*'inn of the terms of 
hia lease grints a sab-lease, cbe lessor bas no cause 
of acEion against the sub-lessee either for rent or 
for damai^es, his right to reover damages for 
breach of corenant being restricted to the lessee, 
[p, 26 -J, col. ii ] 

Appeal Bgaioet the decree passed by the 
Additional District Judge, Berar, in 

Civil Appeal No. 9b of 1918, dated the 
) 8 th September 19 8 , arising out of Civil 
Sait Nn, 28 of 1918 decided by the Addi* 
tinnal Mnnsif, Amraoti, on the 15&h July 
1918. 

Dr. B. S. for the Appellant. 

Mr. If. r. Joshiy for the Respondent. 

JUDGMENT.—The plaintiff appellant 
gave a registered lea^e to three persona for 
6 v 0 years. One of the lessees sab let for 01 e 
year part of the land to the defendant* 
re-spondent, who was the contesting defendant 
(defendant No. 5), The snit as originally 
framed was for rent of that year. In the 
coarse of farther pleadings it was pointed 
out that the le^se contains a covenant 
against sob letting without the plaintiff’s 
consent, and hence a claim for damages was 
made against all the defendants. The Cocr.s 
below have decreed the claim for rtnt 
against the lei-sees and Lave diemif-sed the 
suit against the 5tb defendant, the sub-Iespee. 

It is admitted that there is no privity of 
ooniraot between the sub lessee and the 
plaintiff. It is, however, contended that 
aliboagh the English Law is different in this 
respect, there is a privity cf esiate between 
the plaintiff and the sub*lessee. Hslianoe 
is placed upon section 10 ^ olaoee (j), of the 
Transfer of Property Act, which lays down 
that a lessee remains liallj for rent not* 
with^taDdine a transfer, whether absolute cr 
by way of moitgage or sublease. But tho 
section does not sny that the mortgagee or 
the 8 cb lessee becomes li.ible for the neriod 
of ooonpation of the land. The learned 
Counsel for the appellmt cited the following 
cases in support of bis oontenlior, Kam' lx 
Nayak v. hanga Rau ( 1 ), Kunhaf-u an 
y. Anjelu ( 2 ', liand.purQzil hunhisoiv v. 
MuHoli Ofiathu (3/ fcnl Macmghttn v. Lila 
Mewa Lull (4). I do not 6 iid any of the 


oases support the proposilfon that a 8 ah.|e 8 see 
is liable for ret t to tho lessor: on the con. 
trarj, the cages cited by the respondeni’s 
losrrfd Advtoafeshow that this is net so; 
Vfnkat Roo V. Kchlu Gond ( 6 ) and Timmappa 
Kvppnpa .V. Rama Venkavna Raik ( 6 ). 

In Lewis V. Baker (7), Swiefsn Eady, J., 
eaye;— 

“Where a person parts with all bis estate 
in lai d, as where he porports to demise for 
a perifd 00 exfenpive with his own interest, 
or I< nger, the transaction is in law an 
aeeigrmerit, althrngh purporting to be a 
demiff; an underlease for the whole of 
the residue of a term is in law an assign, 
ment.” 

Here the enb lenee was for one year of a 
portion of the demised land by one of the 
les-sees. Hence it was not an assignment in 
law. 

No anthority has been shown to me 
under which I can bold the respondent 
liable for the rent. 

The contention that the appellant is entitl¬ 
ed to damages fer breach of the covenant in 
the lease not to enb-let without the plaintiff’s 
consent is corrfot. That is a breach on the 
part of the lessees and damages may be 
claimed against them, but 1 fail to see how 
the covenant gives a right of action against 
the sah.lesfee. if there had been an aesign- 
ment and a breach ty the aseigtee by fonher 
trajsfer, a suit frr damages would lie 
ocaipft Fuoh avftigncp, as heM in miliarns v. 
B;ile ( 8 ). There has been to aesigmuent cr 
t»ai gfer tf any kind by defendant No 5. 
Hence the case cited has no applioatioD. 
Aeanmirg that tho transfer tctle respond- 
ent 1 ad beer, in the nalure cf an aasignment, 
then ti e covenant not to alifnate would run 
V.ith the land ai;d the assignee would be 
brnrd by the covenant. But there has 
hftn no assignment to defendant No. 5 . 
Tl.trtfcre, r.o action lies against him on the 
coveijant. 

There was no allegation nor f=ugge 8 tion 
in ihepltadinge about the defendant No. 5 
procuring a brer.oli of the covenant, hence 
this point cannot be entertained. 


(DIM. n.C. R. 24. 

® ) 20> 

(iiac. L. a, 185 . 


(5) 13 O P. L R 19. 

K!) 2 « )i i,ul. Dec. (s. i.) 210 

(7. (I'O -) ' f h. 4 fj at p ftp; :4 h. ,t ch 30. ni t 
T.744: 21 T. L R ll; 5* VV. K Ufj 

(‘) 3 Q R. 73!; 9 li.&S.liO; 37 L J 0 U 

23li .9L. T. 238il(i W. R. 1041. ' J'‘Mh 
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It is ooDtended that the defeodant is 
in possession of the land and he is, 
therefore, liable for use and ocoopation. The 
ease oited [Ananda Ohandra Roy v. Abdullah 
Hossem Okowdhury (9jJ is distinotly against 
the appellant; vide page 155. Whether a 
person is liable for use and ooonpation of 
land or not, 1 am aware of no authority in 
whioh a deoree has been passed on this 
ground where there was a lease of the land to 
others and the person in possession derived 
his title from the lessee. 

The result is that the appeal stands 'dis* 
missed with oosts. 

Appeal dismissed. 

(9) Ind. Caa. 679; 41 C. 148. 


PATNA HIGH COURT. 

Appeals prom Appeilmc Decrees Nos. 1008 

TO 1018 CP 1915^, 

April 8, 1920. 

Presenti-^MT. Justiee Sultan Ahmed. 

Mahanth KRISHNA DAYAL GIR— 

Appellant 

tersus 

Babu IjAKSHMI NARAIN and others— 

Respondents. 

parte deciee ohUiincil by Jraud, suit tu 
set aside-^Burden ul piool. 

Ill a suit tu set aside a decree on the ground of 
fraud, the plaintiff must prove that the decree was 
obtained by some fraud practised upon the Court. 
Tlio dishonesty of a claim on which a plaintiff 
ubtjiins a decree, after following strictly and 
lionostly the proceduie laid down for the trial of 
suits, cannot justify the setting aside of the 
decree in a subsequent suit Tberofore, if the 
plaintiff cannot prove that the decree was fraudu- 
lontly obtained, he cannot succeed whether the 
original claim against him was true or false, [p. 271, 
col. 2; p. 272, col. I.] 

Appeals from a deoision of the Subordinate 
Judge, Gaya. 

Messrs. S. N. Palit and Kailaspatif for 
the Appellant. 

Mr. Sambhu Saran, for the Respondents. 

JUDGMENT.—These eleven appeals 
arise out of eleven analogous suite 61ed by 
the appellant to set aside eleven deoreefl 
obtained by one Babu Laksbmi Narain, who 
is the respondent in tbeee appeals. 


It appears that Laksbmi Narain is a 
00 sharer of the appellant in the villages 
ooDcerned in these suits. He brought Ll 
rent suits against certain tenants, making 
the appellant a party to those suits. 

His oaEe was that he, as landlord, was 
entitled to the rent of his share in the 
lands from the tenants. The 6r8t relief 
that he claimed from the Court was for 
the recovery of his rent from them; in 
the alternative he prayed that if the Court 
found that the tenants bad made paymeofs 
to the appellant or to the other landlords, 
he may be held entitled to reoover the 
amount paid for his share by the tenants 
to them. 

During the hearing of those suits the 
tenant defendants and the plaintiff, who 
is the respondent in this Court, oompro* 
mieed those suits, beoause be found that 
be oould not get a deoree against the 
tenants on the ground that they had 
already made payments to the other land* 
lords. He, therefore, on the 9tb Deoember 
1914, Bled a petition, asking the Conrt 
to dismiss his olaim against the tenants 
bat prayed that ex parte deerees may be 
passed against tbe appellant and the other 
landlords. 

The trial Coni t awarded him the decrees 
against the appellant. Subsequently the 
appellant applied under Order IX, rule 13, 
for the setting aside of those deorees on 
the ground of fraudulent suppression of 
summonses and on the ground that the 
deorees were illegally and fraudulently 
obtained. Tbe Court, however, decided that 
there had been no fraudulent suppression 
of summonses, nor bad tbe deorees been 
improperly or fraudulently obtained. The 
appellant thereupon filed these suits for 
setting aside those ex parte deorees. 

The defence was that there was no 
suppression of summonses, fraudulent or 
otherwise, and that the deorees had not 
been fraudulently or illegally obtained. 
Both the Courts found that the evidence 
did not establish any ground for setting 
aside the deorees. Both the Courts went 
elaborately into the evidence addnoed by 
the parlies and arrived at the conolusion whioh 
I have state! above: that being so, in my 
opinion this is a case whioh is absolutely 
oouoluded by findings of faots. 
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I, however, proeeed to examine the 
gronnda urged by the learned Vakil 
appearing on behalf of .the appellant and 
see whether he hae zrade out any ground 
for interference by thie Court in eecond 
appeal. 

He firstly oontende that both the Courts 

are in error in holding that the deoision 

on the applioation under Order IX, rule Id, 

with respect to the suppression of summonses 

is res judicata in these suite. Even if this 

contention of the leaned Vakil be sound 

and Unable, the finding of both the Courts 

is clear and oonviocing on the question 

of suppression of summonses. The Appellate 

Court observes that there is practically 

not a scintilla of evidence worth the name 

to satisfy me that Laksbmi Narain bad 

practised any act of fraud either upon 

the appellant or upon the Court in 

connection with those rent euits. It has 

been contended on behalf of the appellant 

that no summonses were served upon him 

as they had been all fraudulently suppressed. 

I am not at all satisfied on this point 

upon the evidence on the record. The 

plaintiff has entirely failed to prove 

any act of fraud in the matter of his 

alleged suppression of the summonses.** 

This being the finding of the lower 

Appellate Court on this point, it is not 

at all necessary to consider whether the 

decision on the previous applications to 

set aside the ex parte decree was res judicata 

or not. If there had been no such clear 

finding as I find it, indeed I would have 

been oonstraiced to consider this queetion: 

but in my opinion on these findings it is 

not necessary to do so. I should, however, 

not be understood to mean that the Courts 

below are wrong in holding that the previous 

decision on this point was res judicata in 

the present suits. On the other band I 

am inclined to agree with the two Courts 

below, on the authorities reported as Puran 

Ohand V, Skeodat Rat (i) and Khirode 

U^andra Boy y. Srimati Ashtulla Bee (2), 

that the previous decision w&a res judicata 
on this point. 

The second ground urged is that the 
decree was obtained fraudulently by the 
respondent who. by filing a petition on 

m as 3b 4 A. L, J. 51. 

36 Ind. Cas. 667; 20 0, W. N. 845. 
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tbe 9th December 1914, misled the Court 
to give him a decree against bis oo sharer 
landlords. The contention in the form in 
which it has been urged before me does 
not seem to have been urged before the 
lower Appellate Court. But even if it had 
been, in my opinion, there is no substance 
whatsoever in this contention. The plaintiff 
came to Court to have the ex parte decree 
set aside on the ground of fraud practised 
by the respondent. It was, therefore, 
neoessaiy for him to establish that the 
fraud was actual, positive and intentional 
and was committed by the respondent, 
which resulted in the Coort giving him an 
illegal and improper decree. It will not 
be snffioUnt to show that tbe decree was 
wrong or erroneous. That may be a very good 

ground on appeal against that decree, but it 

will not he sofiBcient for getting those 
decrees set aside on the ground of fraud. 
Though there is no doubt that a Civil 
Court has jurudiction to set aside such 
decree on tbe ground of fraud, yet, in my 
opinion, this jurisdioticn has to be exercised 
with great care and caution. Both (he 
Courts have found, as I have stated above, 
that there was no fraudulent suppression 
of summonses. As regards this petition, 
the first Court clearly found that there 
was nothing illegal or improper about it. 
The plaintiff had openly ia bis plaint 
claimed a relief in tbe alternative against 
the appellant. It is not contended before 
me that no each relief could be granted 
to the plaintiff, and, therefore, after tbe 
tenant defendants bad oompromieed with 
him, the plaintiff was perfectly justified in 
asking the Court to grant him the alter, 
native decree against tbo appellant and 
tbe other co-sharer landlords. I do not 
find anywbere tbe slightest trace of any 
fraud on tbe part of tbe respondent. If 
there was an error, it was an error of the 
Court which could only be rectified either 
on review or on appeal, hut it could not 
be corrected in suits to set aside those 
decrees. As was laid down in the ease 
reported as Marochin v. Parstiram Maharaj 
(3), iD a 6Qit to Bet aside a deoree cn 
the gronnd of fraud, the plaintiff must 
prove that the decree was obtained by 
some fraud practised upon tbe Uuur:, 


(3) 10 lud. Cub. 905. 
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The dishoDe^fy of a claim on which a 
plaiDti^ obtains a deore^, after followici? 
strictly and honestly the procedure laid 
djwn for the trial of soite, cannot 
jastify the setting aside of the decree in 
a eubseqaent snit. Therefore, if the 
plaintiff cannot prove that a decree was 
frandnlently obtatoe'l, he oanno!; anooeed 
whether the original claim against him was 
true or false.*’ 

Under all these oironmstanoee I am of 
opinion that the appellant his not made 
ont any oa«e for setting aside the decrees 
which had bsen obta’ned by the respondent, 
I would, therefore, oot*firm the decrees of 
the Subordinate Judge aod dismiss these 
appeals with costs. 

Appeal dismUsed, 


LAHORE HIGH COURT, 

Seco.^u OiViL Appeal No **036 of 1915. 

May 16, 1919. 

Present: _Mr. Jnstioe Sojtt Smith an 

Mr. Justice Martineau. 

INDAR SlNGH-DePBNO..NT— 

Appellant ^ 

versus 

MUNSHI—PtuMTiFF AND BHAGWAN 
SINGH AND aNOTuES—D cKENDAhTi 
— R.E5PO.'*rfcNT8. 

Registration Act (XVI of s. V^Agrce.ncnt 

bv reversiovcr to tramfer his nghtn, whethernquirts 
%!Ztion- Contract Act (IX of Ib7 - 

clonpertons agreement, validity ot-Ayreement to 
sharo oroperty obtained by litigation «« consideration 
oj promUcc protidiny funds, ivhcthcr can be enforced. 

An asreement by the reversioner of a lioWer of 
iironerty to transfer a portioti of it the promisee 
after tlio vestiin? of the estate in tho reversioner 
does not require registration, [p. ‘27-^ col. 1.] 

The English *.aw of champerty is not in force in 
India and fair agieoments made l>y cluimants of pro* 
uerty in litigation to sham it witli other-on th»-ir 
♦obtaining decrees, in con>ideration of funds being 
suppUeii by tlio tatter for carrying ou their suits, ore 
not in themselves opposed to public policy, nor are 
they necessarily void. but. such agroemonts, when 
cxiortionute, are inequitable and in that case should 

not receive etTeot, Cp* ? . 

In order to detenuine whether such an agreement 
ia oxtorlionato or inequitable, whit h-.s to be 
lookeii at is the actual value of the land in dispute 
at the time when the iigvcemoi-t was made. LP- 

col 2 ] 


Second appeal from the decree of the 
Dintrict Judge, Jailoudur, date! the 2Dd 
August 1 '15, reversing that of the Sub,* 
ordinate Judge, 1st Class, Jallaudar, dated 

the 15th November 1914, 

The Hon’ble Mian Muhammad Shall, for 
the Appellant. 

Dr. Non / Lil, for the Respondents. 
JUDGMENT,—The facta of the case 
out of which this second appeal arises 
are fully and clearly stated in the jadg* 
ment of the lower Appellate Court and 
we re^d not report them at length. Britfly 
they are as follows : — Hamir Singh gifted 
half his land to hia step sou, Ram Singh, 
and half to one Kura, Jat. Oa the 9th 
of Ojtober 1838 hia reveraioners, Sondar 
Singh, Baku and Bbagwan Singh, executed 
an unregistered agreement whereby they 
undeitook to band over half the land to 
Inder Singh, defendanl*appellant, on con¬ 
dition of hio supplying funds for the 
lit'gatioD necessary to set aside the gifts. 
Suite were then brought and were eucoessful, 
and on the I2th of September 1901 a 
second agreement was exeouted and re* 
i^^gistered, confirming the first one, Hamir 
Singh died some 12 years before suit and 
sometime thereafter Indar Siogh obtained 
possession of the share agreed to be given 
to him. He had admitredly been in poeses* 
sioD for some seven years before the pre¬ 
sent suit was brought by Munshi, son of 
Sundar Singh, oi.e of ‘he executant of the 
agrpements. He brought the suit on the 
grourd that, the land had been sold by his 
father without any consideration or neoes- 
si'y. Tho first Court d smissed the plaintiff’s 
suit, holding that tha agreements were 
valid and had been duly carried out and 
that Indar Siogh bad performed his part 
of the bargain by supplying funds for the 
litigation. The learned District Judge on 
appeal decreed the plaintiff’s suit. He 
htld that the original agreement of the 
9ih of October lb8B required registration 

and that, therefore, the plaintiff, who was 

bornafterits execution but before the exe- 
oution of the second agreement, could contest 
the alienation. . He further found that there 
was no proof of the amount spent by 
Indar Singh on the suits brought with 
bis assistance. He considered that the 
agreements were obampertcus and that ndar 
Singh took an undue advantage of the exe« 
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•niaots thereof who were in straitened 
siroQCQStannes, He al'O laid stress upon 
the last that Indar Sin^h mast have 
known that the land woald sahs^qaently 
inorease in value ard said that the birsTain 
wts al^Dgether an untair one. Aoaording to 
the pedigree>table Bhagwan Singh woald 
bo entitled to half of the land in sait 
and Snndar Singh to the other half and 
tbongh Bhagwan Singh did not join in 
bringing the present suit, the Distriot 
Jad.e gave Manshi a deoree for the whole 
land olaime^t, being of opinion that as 

Bhagwan S;n«h had failed to press his 
rigbtp, be might be held to have waived 
them in favoor of the plaintiff 
Mr. Mohammad Shafi on behalf of 
Indar Singh has 6 Ied a aeoond appeal in 
this Court, and the first point urged by 
him is that the agreement of the 9 th of 
October ^18&3 dtd not require registration, 
beo-iuse in the words of seotion 17 ( 2 ) 
U) of the Regintration Aot, it did not 

Itself create or deolare any right, title 
or interest in the land, but merely 
oreated aright to obtain another doou* 
meat which wmld, when exesoto'^, create 
such right. Jhan-lu Kktn v. Birkh’irdtr 
(0, quoted by the learned District 
Jadge, ia no doobi an authority in 

support of bis deoi-ion, but the jadgment 

IS a very short one and has nob baeu 
lollowod ID the sabs^qient deoieions of the 
Obiftf Court. At the time when the agree* 
instU entered into, the exeoatants 
were not entitled to any part of Himir 
8 i 0 gh’s property. They had merely re 
versionary rights ther)in and reversionary 
rights cannot be alienated. The exeonbants’ 
rights m the prore.-iy were only to come 
iQto existence after Hamir Singh’s death 
and the agreement was to transfer amoie'y 
of each rights when they came into existence, 
t after the death of Hamir Singh. Toe 
agreement was in the nature of an agree* 
ment to tratafer and its registration as such 
18 not com >Dlsory [imn.n ha'tksh Kh in v 
Kanm ^ (2), Skrvih.r RalUl v. Ohintaman 
Sadushw {S),U,Mowing Ohunild Hanalat v. 
BommnMancktr.i (4^ and tarUb Singhs. 


(0 160 P. R. 18559. 
16 P. a. 1896. 


f!l ® Doc. (n. 

209 ^ ^ ^ 


s) 772. 

4 IiiJ. Doc. (.V, s ) 


Karam Oh'ind (5)"’. It is, however, unneoss* 
sary to labour this point farther, because Dr. 
Nand Lai on behalf of the respondents frank* 
ly admitted that the agreement of 1838 did 
not require registration because it did not 
itself orpate any rights at all. We, there* 
fore, hold that the agreement, which was 
executed before the birth of the plaintiff, 
cannot be objected to by him. 

As regards the question of dbamperiy, 
it was held by their Lordships of the 
Privy Council in R ghunath v. Nil Kantk 
(dl that the Eoglien law of champerty 
was not in force in Ind a and that fair 
ag-eements made by olaimaots of property 
in litigation to share it with others, on 
their obtaining decrees in consideration of 
fands being supplied by the latter for 
carrying on their suits, were not in them¬ 
selves oppose! to public policy, nor were 
they necessarily v»id, but that sach agree ■ 
ments, when tx‘'.ortionafe, were ioeq litable 
and in tl’at Oise should not receive effect. 
Another Privy Ciuniil oa^e to the same 

eff ot is Rija ^jfixan Singk v- Baix Rup 

Hingh (?). 

N .w, in t’ls praicit 01^3 {t hai bsea 
proved that Indar Singh supplied mmey 
for the carrying on of the litigation 

by which SundarS ngh, Hakuand Bhagwan 
Singh gjt the gifts mide bv Hamir oingh 
oanoled. The learned District Judge 
saya that there ia no proof of the amount 
spent by Indar Singh on the suite br.oaght 
with his as.Hietanoa, but we do not think 

that he shoull be Odlled noon to prove 
bow much he advanced: prima facie there 
was nothing unfair about the agreement. 
The laarned Diacriot Juige says that Indar 
Siogo most have known that the value of 
the land would inoraaie and that, there¬ 
fore, he derived an unfair advantage. We 
are unable to agree with him ip this. 
W'lat had to ba looked at was the actual 
v-ilue of the land at the time when the 
agreement was made, and we see no reason 
to suppose that Indar Singh derived any 
unfair advantage. Moreover, the agreement 

was entered into before the birth of the 


(5) IS4 P. R. IftS'-J (F. [3 ). 

(6) 2 t C. 8H iP, C.J; ^0 I. A. 112; 6 Smi-. 1’ C J 

124 In n ' * Jackson’s p. C. No! 

129; 10 lud. Dec (n s j 5 n 7 , 

«7» 15 A H02 iP. (J.). 2 I 1. A. 127: 0 S ir P C f 
327; 17 Ind. Jur. 376; 7 lud. Dee, (n. i.) 94 ^ 
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plaintiff and was duly given effect to after 
the death of Hamir Singh, Indar Singh 
obtaining possession of the land, and in 
the oironmataLoes we do not fee bow the 
plaintiff oan eontest the sonsideration for 
the agreement. The transfer of the land 
to Indar Singh was the natural result of 
the agreement of 1888 whiob, having been 
entered into by all Hamir Singb^s re* 
versionerp, oannot be objected to by the 
plaintiff who was Eubseqaently born. 

We, therefore, accept tbe appeal and 
setting aside the order of the lower Appel* 
late Court, restore the decree of tbe drst 
Court, dismissing the plaintiff’s claim with 
ccsts throughout. 

Appeal accepted. 


PRIVY COUNCIL. 

Appeal from i dB Calcutta Hioa Court. 

March 28, 1920, 

Present :—Viscount Cave, Lord Moulton, 

Sir John Efige. and Mr. Ameer Ali, 

Lala GANPAT LAL— Appellant 

versus 

BINDBASINI PRASHAD NABAYAN 

SINGH AND OTHERS—RESPONDENTS. 

Mortgage—Suit Jor sale—Failure to implead neceS’ 
nary parties—Sale in execution of mortgage decree— 
Suit to redeem by persons who should have been 
joined us parties, maintainability of. 

In a suit for sole under a mortgage the mortgagee 
failed effectively to implead certain persona in* 
tcrested in the inortpfaged property. A decree was 
passed and the mortgaged property was sold under 
it and was purchased by tlio mortgagee. Tlie 
persons who should havo been imploadod subss* 
quontly sued for a declaration that their right to 
rodeom was nut extinguished, but, to save^'ourt. 
fees, abandoned the prayer to set aside the sale; 

Eelil, that after the sale had taken place, tbe 
mortgaeeo held as purchaser and was entitled to 
raise all the defeiicoa that belonged to him as such, 
and that unless the claim to set aside the sale 
were made in a properly constituted action and 
properly raised in suitnblo pleadings in that action, 
the Court could not interfere with the possession 
which had been given him by the purchase, [p- 5^'?, 
col# 2.3 

Appeal from a decree of the High Court of 
Calcutta, dated the 26tb March 1915, revere- 


irg a decree of Ibe First Suhordicate Judge, 
Gaya. 

FACTS of the case euffioiently appear 
from their LordsbipB’ judgment. Tbe Sub- 
ordioate Judge for reasoua therein stated 
held that tbe eale extiuguiBbed the plaint¬ 
iffs’ right to redeem and dismissed their 
suit. 

On appeal tbe High Court of Calcutta 
(Fletcher and Teunon, JJ.) reversed this 
deotpion and parsed a decree for redemption. 

Fietober, J. (Teunon, J. oonourring) ob¬ 
served as follows:— 

**This 0886 is a case that oomes under 
section 85 of tbe Transfer of Property Act. 
The defendant No. 1, who was tbe plaintiff 
in the mortgage puit, knew of the interest 
of the present plaintiffs in the mortgaged 
propel ty and he added them as defendants. 
He did not know apparently, however, that 
the two present plaintiffs were at tbe time 
of the mortgage suit both minors. This 
case, therefore, is clearly distinguiabable from 
the case of Sheo Shankar Ram v. Jaddo 
Kunu:ar (1). The remarks of their 
Lordships in that obbs obviously turned 
upon tbe fact that the mortgagee did not 
know of the existenoe of the other members 
of the family who were not made parties 
and they seem to have recognised in the 
course of their judgment if the plain¬ 
tiff in tbe mortgage suit bad known of their 
interest, it would have been his duly to 
make them parties to the mortgage suit. 
But this case is a totally different case. 
Here the two infants were parties before 
tbe Court; but no guardian ad litem w&b 
appointed to represent them. That being 
80 , it eeems to me obvious that no deeree 
could be pasted in the mortgage suit that 
was binding on the two infants. I should 
have thought that the matter is not open 
to argument. If the decree was not binding 
on them, then tbe right of redeeming the 
prrperty is still pubf-isting In that con- 
neotion 1 may refer in the first place to a 
cate (B. A. No. b of i9.6> decided by 
Mr. Justice Mitra and Mr. Justice Bell on 
the Uih M»y 1908. That case is very 
close to the present ease. But there is 
another decision which obviously oannot be 

'1)24 lud Cas. 604j 41 I. A. 216s 18 0. W, N. 
fl88; 16 M Li. T. Il9l4> M. W. N- 693i 1 L. W 
645; iOO L 282; 36 A. 883; 12 A. L. J. 1173} 16 
Bom. L. E. 810 (V.U.). 
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distiogaished from the present ease, end 
that is the deoision of Mr. Jostios Maker- 
jee and Mr, Jastiee OarndnS in the ease 
of Bal KUhan Lai v. Topestoar Singh (2). 
The faots of that ease oannot be dis- 
tingQisbed^ from the facts of the present 
ease, and it seems to me that that deoision 
IB not only binding npon ns hot one whioh 
we shoaid reoognize and approve. It is 
quite obvions that onoe it is foand that 
the two plaintiffs were at the time of the 
mortgage snit infants and were not properly 
represented in the suit, then the decree 
passed in that suit eannot he held to be 

learned Jndge of 
the Court below seems to consider that there 
18 a difference as to the rights of the plaint- 
ifffl before and after the sale of the pro- 
perty in exeontion of the mortgage decree, 
lhat obviously is a mistake because what 
the Court oonld pass in the exscution pro¬ 
ceedings would be subject to the rights of 
the two plaintiffs, whatever they might bo, 
and, if the foreclosure against the two plaint- 
iffs be incomplete, then the purchaser took 
from the Court subject to the liability to 
have the fcreolosure re opened on a proper 
application being made by the two infants. 
It Beams to me that in this case it is 
manifest that the decree passed in the 
mortgage snit is not binding on the two 
plaiDtiffa and the two plaintiffs are, there- 
fore, entitled to redeem the mortgage which 
their father executed. No case has been raised 
by the plaintiffs that they are not bonnd 
by the mortgage. All that they say is that 

TK . ® mortgage, 

lhat being so, we ought to set aside the 

order of dismissal passed by the learned 

bubordinate Judge and io lien thereof 

pass a decree for redemption in favour 

mentioned in 
Order XXXIV. rule 7, Code of Civil 

ee mortgaged property 

M well as the property whioh the defendant 

^ subsequently porohased for the 
balance of the decretal amount.” 

Hence this appeal. 

Mr, Palat), 

o«T"‘a 

U l„d. Ca. 8»5i 15 C. L.J.HI; 17 c. W. }f. 


the peculiar situation brought about by 
the amendment of the plaint. The plaint¬ 
iffs oonld have redeemed before sale, and 
it might be that they oonld even after sale 
have sued to set aside the sale, but they 
were content to let the sale stand. It so 
happened that the mortgagee had himself 
bought the property, but be was in no 
worse position than a third party porohaser 
wonld bp, and while the sale held good he 
could not be disturbed. 

Respondents did not appear. 

JUDGMENT. 

Lord Moulton.— The facts leading up to 
the litigation out of whioh this appeal arises 
may be briefly stated as follows: —Oo the 
5th April 1896one Jahangir Prashad Singh, 
the father of the flrst respondent, mortgaged 
to the present appellant’s grandfather, Lala 
Ganpat Lai (bereioafter termed the mort¬ 
gagee), certain immovable property forming 
part of the family property of an undivided 
Hindu family (of whom Jehangir Prashad 
Singh was the head) in order to secure the 
payment of a debt of Bs. 300. It is not 
now in controversy that this debt was 
rigbtfnlly inoarred by him as head of the 
family in order to pay monies due to the 
Government in respect of the family pro¬ 
perty, and that, therefore, be had full power 
to mortgage or sell the said property in 
order to raise the funds necessary for that 
purpose. 

The money due on the mortgage was not 
repaid, and on the 27th July 1901 mort- 
gagee instituted a mortgage suit against the 
mortgagor and his two brothers, joining also 
as defendants the two sons of ^be mortgagor, 
the elder of whom was one of the plaintiffs 
in the present action, Bindbasini Prashad 
Narayan Singh. The other defendant was 
bis younger brother who has since died 
and whose interest is now represented by 
the plaintiff. These two sons were joined 
by reason of their being interested in the 
family property, inasmuch as the joint family 
was governed by the Mitaksbara Law. 

In this suit the usual mortgage decree 
was made on the 20th January 1902 and 
in execution of this decree the mortgaged 
property was sold on the 18th September 
1902, At this sale it was purchased by 
the mortgagee. The sale-prooeads were iu- 
sufficient to cover the mortgage debt, and 
accordingly certain other property 
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ing to the jiint family waa also sold in 
ezeoatioD of a personal deoree wbish the 
mortgagee bad obtained against the mort¬ 
gagor under seotion ^0 of the Transfer of 
Property Aot, ldS2, This property was 
also purchased by (be mortgagee, who 
thereupon took posssssion of both proper¬ 
ties. 

Od (be 6tb April U09 the first respon¬ 
dent and bis brother instituted the present 
suit against the mortgagee, joining as de¬ 
fendants the mortgagor, and tbeir uncle 
Mabindar Prashad Singb (who bas since 
died and is now represented in tbi^ suit by 
two minors, acting by Partangir Prashad 
Singbl and Partangir Prashad ^ingh. The 
two defendants Mnbindar Prashad Singh and 
Partangir Prasbad Singh were the two brc> 
there of the mortgagor who bad been joined 
as defendants in the original mortgage i-uib. 

The plaint in the present suit as first 
framed contained very wide allegations of 
fact, many of which have not been persis¬ 
ted in, and claimed very extensive relief, 
inolnding a claim that the property sbonld 
be handed over to the present plaintilfs, 
on the ground that the mortgagee’s posses¬ 
sion of it was and had always been unlaw- 
fnl. But on the 7th Angnst ItOi# the 
plaint was radically amended, and it is 
this amended p aint which thereafter formed 
the foundation of the action and has alone to 
be considered. 

In this plaint the plaintiffs withdrew all 
objeotions to the validity of the mortgage 
bond, and formally admitted that they 
did not “object to the validity of the 
said bond and as to its being binding upon 
them in this suit.” Accordingly in the 
relief prayed they raised no objection to 
the validity of the decree for sale granted 
in the mortgage suit, bat claimed a declara¬ 
tion that tbeir right of redemption bad 
not been extinguished hy it or by the 
sales that bad taken place under it or under 
the decree passed under section 90 of the 
Transfer of Property Aot, IfcSi!. 

The ground upon which the plaintiffs 
based their amended claim was that they 
were minors at the date of the original 
mortgage euit. and that they sbonld have 
been represented therein by daly apponited 
guardians ad litem instead of being joined 
in tbeir own names as being majors. It 
is on the ieeue of fact as to the age of the 


SINGE. 

plaintiffs and the legal oonsequenbes 
thereof that the decision in this case wholly 
turns. 

The plaintiffs originally added a prayer 
that the sales that bad taken place under 
the decree sbonld be eet aside But it 
was pointed cut to them that in 
soob case they would have to pay 
certain ad valorem Court-fees, whereupon 
the plaintiffs elected to strike out their 
prayer to set aside the sales, and accor¬ 
dingly were not required to pay the fees in 
question. 

At the hearing before the Subordinate 
Judge evidence as to the age of the 
plaintiffs was adduced by both parties. In 
the end the Subordinate Judge found in 
favour of the plaintifie oo this issne, though 
he has Uft a note to the effect that the 
plaintiff who gave evidence before him and 
who was then according to his evidence 
2 a years old, appeared to be a man of 
3 ), It was of course admitted that upon 
this finding the plaintiffs had not been 
effectively joined in the original mortgage 
suit, and that if they had the right so to be 
jt ined the suit was irregularly constituted in 
that respect. 

Before considering the oonclasions of law 
of the Subordinate Judge, it will be oonveni- 
eut to add here that on the appeal to the High 
Court this finding of fact was supported, and 
their Lordships see no reason to doubt its 
oorrecineee. 

Turning to the legal questions that 
thereupon arise in this ca‘=e, the appellant 
did not dispute the proposiiion that if a per¬ 
son interested in mortgaged properly, who 
6 hO'»ld have been joined as a party to a 
mortgage suit, but bas not teen so joined, 
oomee in before foreclosure or sale, ho 
has all the rights of redemption that 
hie interest in the property gives him 

and may exercise them notwithstanding the 

decree. . . 

But the present care is a very different 

one. Here the third party impeaches neither 

the debt nor the mortgage bur, on the 

contrary, admits that they are binding on 

him in this suit. He admits that the 

mortgagor hsd the right to bind bis interest 

in the property by the mortgage and that 

he did to, and that the debt was due and 

owing at the date of the mortgage decree. 

Nay, further, he does not seek either by 
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his plaint or by bis prayar to itnoaaob 
the atortq'i^a deoraa ani ha has 

deliberately ohoaen not to imoeaoh the 
sales that have taken plaaa nnier it. 
HU olaim is. therefore, in effeet a olaim 
to oome in and ezersiie a rit?ht to 
redeem the whole property withoat eettinf; 
aside either the mor'^gaid decree or the 
sales. 

The Jadge of the Sabordinate Coart took 
the viev that nnless the sales were set 
aside there ooald he no right to redeem. 
He held that the father had the right to 
mortgage the family property for the 
deb^ in qaestion and had done eo, eo as 
to bind the whole property, inolading the 
plaintiffs' interest in it; that on the mort¬ 
gage money being onpaid be had the right 
to sae the mortgagor and had done so, and 
had obtained a valid deoree for sale against 
him of the property mortgag-'d and had 
proceeded to sale thereander in the 
ordinary way; that the plaintiffs whg 
never represented the family property 
ooold before sale have exeroised each right 
to redeem as they poHssssd, thoagh they 
eonld not at ai>y time have questioned 
either the mortgage or the decree m.de 
UDon it, seeing that it was for a lavful 
debt i .onrred by their fither and chargeable 
on the mortgaged property, bat that the 
Bale ex^iogaUhed their father’s right of 
redemption and in eo doing eztingaished 
their own, and that noless that sale were 
set aside they ooald not redeem. He, 
therefore, gave judgnent for the defend¬ 
ants. 

An apoeal from this decision was brought 
to the High Court of Jadioatara at Fort 
William in Bengal. The learned Jadges of 
that Coart agreed with the fioding of the 
Jadga of the Sabordinate Court oo the 
question of fact, bat took a oontriry view 
on tho queations of Irw, aid accordingly 
give jafgmeat for the plaintiff i. lotnair 
Lordships’ ooioion these learned Jadgos 
filled to aopreoiata the effect on the 
proceedings of the altered plaint an! thas 
misunderstood the real issuei i 3 v>!vsd in 
the action. The Subordinate Judge rig'otly 
says that the plain*iffs do not 'Smosaoh 
the mortgage decDs.” Their plevdiigi 
sbo V that they ooald mt at any timo 
have done eo and their pr.iyor does not 
ask to do 80 , All that they ask is to 


eiercUe their alUgid righ* to roUiua. 4nl 
hero thsy have to fico tbs fact that thsy 
refuial to ssok to sot aiils tho salai. 
Tooir LorUhicj have no douh!; that tyhiU 
the deoree for sale stands and sal) has 
taken place uudar i\ the right to reieoi) 
U extinguiehai nnldse tie sale b) set aside. 
After the sale hai taken plaos the owner 
bolds as purcha^ie’’, and is entitled to raise 
all the defences that bslong to him as each, 
and unless the olaim to set aside the sale 
is made in a properly constituted action and 
properly raised iu suitablo pleadings in that 
action, the Court cannot interfere with the 
possession which has been given him by the 
purchase. 

It follows, therefore, that the plaintiffj 
can DO longer exercise any right of redemp¬ 
tion that they may have possessed, sq 
that it ii not necessary to decide ao to the 
extent of that right if they had properly 
asserted it. 

Their Lordships will, therefore, humbly 
advise His Mijesty that this appeal should 
bs allowed and that the deoree of the 
High Court ehouU be set aside and that 
of theSabordinato Judge reitoDd, an! that 
the respondent here the olaintiff Bindbasini 
Prashad Naraym Siegh should pay shecoits 
in the Oourti below and also the costs of tils 
appeal. 

Apoeai alLwed, 

Solicitors for the Appollant: —ilenrs. T. L. 
Wilson and Oo. 


HiHH couar. 

Ap?E 1 L P.lOi! AkPELUTU DiClEi: No 2'i') 

OP 1917. 

March aO, 1920. 

Present:-yir. Justice Das and 
Mr Jusftioe Adami. 

OBB L VL JHA—Puneripp—AppecLiMT 

versus 

B \LOEO JH DtPE'JOINT—Rmp.oHOE-iT 

Pari perform tnr,, doctrine ot, applicabilil,j oL lo 
lalia-'JonUtion:; nc:c.uiry jor evercisc of iuri.. 
diction. ' 


nor. ,s n.,tliu.? th., Uw of India in,n,n,i,t«,.l, 

jv.ll, th.. dootm.0 of part perform .no, .vl.i, !. 
Conrtsof Eq.i.tr m England have acted f..r.„anr 
years, [p. 278 , 00I.2.] 
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The joriadiotion to carry into execution 'trane* 
actions clothed imperfectly in legal forms being 
purely equitable, Courts of Fquity have imposed on 
themselves certain limits for the exercise of the 
jnriadiction. Those limits must he clearly recognised 
and carefully guarded, [p. 278, col. 2; p. 279, col. l.J 
The first essential condition for the exercise of 
the jurisdiction is that there must be a 6nal 
engagement between the parties. If the cirenm* 
stances in the case suggest that the matter still 
rested in nogutiation, there is no room to charge 
a person on the equities resulting from the acts 
done in execution of the contract [p. 279, col. 1.] 
The second essential condition i.s that there are 
such actings of the parties as must be unequivocally 
and in their own nature referable to the agreement 
alleged. If the alleged part performance cannot 
be connected with th*' alleged agreement, then 
there is nothing which the Court has to undo and 
consequently nothing which has been left undone 
and which ought to be carried into further execution, 
[p. 279, col. 1 3 

Appeal from a deoieiop of the Sobordioate 
Jndge, Parceab. 

Meeers. Bajendra Frashad and Samhhu 
Saratiy for tbe Appellanb. 

Messrs. Manuh, Agartoala, Qar.gadhar Das 
and B. 0. Uiitra, for tbe Respondent. 

JUDGMENT.—The dispate between tbe 
parties prinoipally relates to two Mooztbs 
known as Banaily and Mateopa, It is admitted 
that tbe plaintiff and tbe defendant were mem* 
bers of a joint family and oontinned to be joint 
aniil Baisak 131^ Mnlki. It is tbe oommoo 
ease between tbe parties that after an 
iufraetaoas attempt at partition by arrange¬ 
ment, a eait for partition of tbe Ijmali 
properties was instituted by tbe defendant 
against tbe plaintiff, as a result of whiob 
the properties in dispute were allotted to the 
parties in eqaal shares. Tbe plaintiff relies 
npon tbe decree of Court allotting him an 
eight anna share in the Moczibfl in qaestirn, 
and says: **I have an S^anna share in these 
properties by virtoe of a deoree of Court. 
Nothing that happened eubsequently oould 
take away my properties and give them to 
tbe defendant. I was dispossessed of these 
properties in Baisak 1322 Mulki. I elaim to 
be put in possession of these properties with 
mesne profiti) payable by tbe defendant.” 

The suit was, therefore, of a simple nature 
and, unless tbe defendant oould show that 
something did happen subsequently whiob 
bad tbe effect of transferring the title in 
the properties to the defendant, the 
plaintiff was, on the pleadings in the ease, 
entitled to a dforee for possession. The 
defendant eaje. however, that there was 


[U30 

a re arrangement between tbe parties m 
Jannary 1915 as a result of whiob tbe 
defendant seoared 16 annas interest in the 
properties in dispute. The subsequent re* 
arrangement is set ont in Exhibit A, 
/urd&ufirara, as it is oalled, prepared by 
Bhek Nath Miseer, arbitrator, and signed 
by both tbe parties. It is the validity of 
this transeotioD that is in debate before us. 

This document shows a complete partition 
between tbe parties. Certain properties were 
allotted absolutely to the plaintifF, and 
oertain other properties inoloding the pro¬ 
perties in dispute were allotted to tbe defend¬ 
ant. This document was, however, not regis¬ 
tered, but Mr. Manuk on behalf of the 
respondent argues that though be eannot 
defend bis title on the conveyaroe, siroe 
none took place and tbe furdhuttoara was 
not registered, still be can defend it on the 
equities resulting from res gesife sabsequeni 
to and arising out of tbe agreement between 
tbe parties. On behalf of the plaintiff it was 
argued that tbe furdhutwara did not represent 
the 6nal engagement between tbe pai^iee, 
that tbe matter rested in negotiation and 
never ripened into an agreement, and that, 
in any event, tbe alleged agreement was 
rever acted upon by the parties. 

The dcotrine of part performance rests 
on tbe principle that Conrts of Equity will 
not permit tbe Statnte of Frauds to be 
made an instrument of fraud. There is no 
Statute of Frauds in India, but there is a 
Begistration Act and tbe doubt whiob at 
one time existed on tbe question whether tbe 
equitable dcotrine of part performance was 
applicable to India has now been set at 
rest by the decision of tbe Judicial Committee 
in the caee of Mahomed Musa v, Aghore 
Kumar Oanguli (I*)* The Judicial Com¬ 
mittee in tbe ease cited thought that there 
was nothing in the Daw of India inconsistent 
with tbe doctrine of part performance on 
which Courts of Equity in Eugland have 
acted for many years. 

But the jurisdiction to carry into execution 
trausaotioDS clothed imperfeotly in legal 
forma being purely equitable, it is ncoseary 
to see what are the limits whiob tbe Courts 

(!) 28 Tnd Can 930; 21 0. L. J. 2^1; 17 Bom. h. 
E. 420i 28 M- L. J. 6*85 19 0. W. N. 250, 18 A. L. J. 
22P> 17 M. L. T. 148, 2 L. W. 266, 42 0. 601} (1916) 
M. W. K. 62!} 42 1. A. 1 (P. 0.), > 
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of Equity kavo imposed od themselves for the 
ezereise of the jariadistioo. Those limits 
mast be olearly reeoaroiaed and earefally 
guarded, for it is well settled that the 
dostrine oannot be extended beyond the 
limits within whioh it has hitherto been 
confined. The first essential condition for 
the exercise of the jarisdiotion is that there 
must be a final engagement between the 
parties. If the circamstanoes in the ease 
saggesttbat the matter still rested innegotia* 
tioD, olearly there is no room for charging 
a person on the eqaities resnlting from 
the acts dona in ezeontion of the contract. 
The second essential condition is that there 
are saob actings of the parties as mast be 
nneqatvooally and in their own nature 
referable to the agreement alleged. If the 
alleged part performance oannot be oonneoted 
with the alleged agreement, then clearly there 
is nothing which the Court has to undo and 
consequently nothing which has been left 
undone and which ought to be carried into 
farther execution. 

The principles being well establishel, it 
is necessary now to consider whether oir- 
cumstances exist in this case which mike it 
obligatory on the Court to apply the doc¬ 
trine of part performance. 

First, as to the alleged agreement. The 
defendant relies upon Exhibit. A, the 
furdbutwara, which shows that the 
allotment made by Bheknath Misser was 
accepted by the plaintiff; but, in my view, 
Exhibit A cannot bs read apart from Exhibit 
B, a draft of a partition deed whioh ought 
to have been, bat was not, exembed by the 
parties. U will bs noticed on a reference to 
Exhibits A and B that Bheknath Misser’s 
partition had referencs to the properties 
kept joint by the Pleader Commissioner 
Sheo Prasad in the previons partition suit 
instituted by the defendant against the 
plaintiff. Apart from the properties whioh 
were specifically dealt with by Bheknath 
Mieser, there were other properties as to 
which there were dieputes, and I am satis¬ 
fied on a perusal of Exhibit B that it was 
the object of the parties by a fresh arrange¬ 
ment to settle all their disputes once for 
all. Now, what does Exhibit B shew? It 
shews that there were various other dis¬ 
putes whioh were not fioaliy settled 
between the parties. It is suffioient for 
this purpose to refer to paragraphs 3 and 


4 of the draft deed of partition. It 
appears that in addition to the properties 
specifically dealt with by Bheknath Mieser, 
the parties did want to alter the arrangement 
with reference to certain other properties 
effected by the Pleader Sheo Prasad. The 
parties intended that certain lands in a osrtain 
Monz 1 which had been allotted by Sheo Prasad 
to the defendant should be transferred to the 
plaintiff. But neither the htghj area nor 
the name of the Monza is filled in in the 
draft deed of partition. They are represented 
by dots in Exhibit B. Exhibit B farther 
shows that in respect of the properties 
kept joint by the previons partition decree 
aud dealt with by Bheknath Misser, the 
intention of the parties was that there 
should ba an adjustment of account as to 
the rents realizsd, and that the liability 
of the party fonnd on the taking of sneh 
acoonnts to have realized rent in excess of 
his share not only definitely aseerbained, 
but discharged by the final arrangement 
between the parties. Paragraph 4, however, 
shows that the adjustment of account never 
took place between the parties and that 
it was never ascertained who was liable 
to whom and in what amount, for these 
important m'^tters are not filled in in the 
draft deed but are only represented by dots. 
The plaintiff says: 'The whole object of 
the new arrangement was to settle every 
dispute between us. Ought it in equity 
to stand good as to part, when it is clear 
that we never came to an arrangement as 
to many important disputes between us?” 
The answer is furnished by the defendant’s 
own evidence. The defendant in his evidence 
said, “At the time when we signed tbs Exhi¬ 
bit A it was settled that a formal deed of 
partition should be executed,” Bheknath Mis¬ 
ser said, " It was settled that a partition 
deed will be executed according to the 
/urdhufm'i'-a.” In my view, the partition 
of the iimali proportiea, being an i^em in 
the disputes between the parties, cannot 
stand, when it is shown that there ware 
various other disputes whioh remained 
aoidjintel. I hold that the matter rested 
in nsgotia’ion and that the furdbuiwara can¬ 
not confer a title on the defendant as to the 
properties in dispate. 

Tn© next point is equally clear, namely, 
whether thara hive beon such actings as 
are uaequivocally and in their own 
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pature referable to tbe agreemeot 
alleged. 

On referring io Fxbibifc A ib will 

aprear that Mooza Barbara Oopal was 
allotted to tbe defepdant. It ie tbe 

defendant’s ease that tbe parties took 
poBpecaioD aoeording to tbe partition 
eHeoted by Bbeknath Miseer. Exhibit 9 
ebows that ibe plaintiff, in a suit to whiob 
tbe ddfendant as oo proprietor was a party, 
reoovered a deoree for rent in respect of 
bis 8 anras for a period up to Maiob 1915. 
Tbe alleged partition was effeoted on 7tb 
January 1915. In my view tbe actings 
of the parties at a period immediately 
following tbe date of tbe alli^ged agreement 
are very important for considering whether 
there was sooh an agreement at all if 

this view be correct, then there is no 

explanation why the pUiotiS was allowed 
to sue for rent in respect of a property 
as to which he ceased to be a proorietor 
on the 7th of January I9l5. Exhibit 7 
is a petition for re be (ring of the case hied 
by the defeniant, on tbe ground that 
summons was not served on him. There is 
no enggestioD in tbe petition that the 
plaintiff’s suit was fraudulent inasmuch as 
he ceased to have any title to tbe property 
after 7ih January 1915. On the other 
hand, there is an admission of tbe pUint* 
iS’e title by implication, in my view, it 
has not been shown that the defendant 
got exclusive possession of Morzx Barbara 
Qopal on the 7rh January 1915. i now 
oome to Miiik D )ane8hri whio’', it vmU 
be noticed, was allo'ted to the plaintiff. 
Bihibita 13 and 14 are plainte fiied ty 
the defendant for reo v» ry of hie share of 
rent in reapfot of Diareshii op to 

March 1916 The suite were filed oo ‘he 
9,b September 19.6. They are absolately 
inooneietent with the defendant’s case that 
the parties took possession according to 
the /urdbutwara. They show that, inspite 
of the furdbutwara, the parties were in 
possession according to their shares 

With reference to Matoopa, tbe properry 
allotted to tbe defendant, the position is 
the seme. In this village, the family 
had 8 annas share, the roraaining 8 annas 
being held by a otranger. Exbibil 11 is 
a plaint filed by the defendant on IS h 
tSlb to recover root in re.'-pect tf 
bis four Rpnai share of rent, and not 
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eight annas to which be wonld have beep 
entitled bad the JurdbuUoarcf been given 
effect fo. Exhibit 12 is a similar suit 
filed by tbe defendant on llth Apfil 
1917 for recovery of bia A-annas sharp 
of rent up to March 19-7. Tbe plaintiff 
was added as a party defepdant to thesQ 
suits on tbe allegation that he was entitled 
to 4 annas interest in the vilUvQ. 
These documents are, in my opinion 
inconsistent with tbe case set up by tbe 
defendant, namely, that tbe parties acted 
on tbe furdbutwara and took possession in 
accordance therewith. 

1 now oome to Pucbira, tbe property 
allotted to tbe plaintiff. This property was 
pu’obaited by the family in the name of 
one Manna Lai Jha. After tbe decree ip 
the partition suit, the result of which 
was to give each of the parties B annas 
share in tbe village, the defendmt s^t 
up the heirs of Manna Lall to claim this 
vi lage as their own. Tbe heirs of M^nna 
Lai filed a suit for rent which was 
resistf d by the tenant on the ground that 
they were not the proprietors of the village 
at. all. In the Appellate Court, the heirs 
of Manna Lai succeeded in getting a 
deoree for rent. Thereupon, Dab Lai Jba, 
the plaintiff in this action. fiUd a title 
suit against tbe heirs of Manna Lai 
aad brought the defendant on the record 
as defendant No. 5. A oomprr'm'se decree 
was paf^sed in this action on 2'id February 
1915, that is to pay, nea.-lv a month 
after the date of tbe jurdbutioora. By 
this deoree the title of the plaintiff to 
eight annas share of the village was 
declared, the d'fendant being declared 
er,tilled to ihe remaining B annaM share 
of the village I» is impo:«aii la to think 
that lb© pUintiff would have o:)os.-nfed 
to this decree if the furdbutaara, which 
gave him 16 annas interest in the village, 
was intended to be acted upon. 

The last item of property which I have 
to consider in thie connection is Dbusar 
Tika Patti, which was allotted to the 
plaintiff. Portion of the village was leased 
out to a dorpnlntdar a’ld portion was 
held khas by ihe ta^.^ily. So far as tho 
dnrpotni inieresr is or ooernt-d, the dt'oa 
mei.tM e tahljph oni.olnsively that, irmpti© 
of the durrbutuora,^ the parties contiouod 
to be in poste^bion according to their 
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slisreB as deterroioecl by tba partition 
decree. It is oeoeseary to remember that, 
in this village, the family had S aonas 
interest, so that by the partition desreo 
the plaintiff and the defendant were each 
entitled to eoliei't his 4'annas share of the 
rent 6 ; the furdbutto ira the plaintiff became 
entitled to oolleofc bis 8*annas share of the 
rent, bat the doonments show that the furd- 
hutwara made no Jifferenoe to the rights 
of the parties. Exhibits 4 (7‘, 4 (8), 4 
(9), 4 (10), 4 (lU. 4 (12) and 4 (l;i) 
show realization of 4-annas share of the 
rent by the plaintiff ap to i917. There 
are similar rent reoeipts showing realira- 
ticn of 4 annas share of rent by the 
defendant. This is absolutely inoonsistent 
with the whole interest of the family 
in the village having bsen allotted to the 
plaintiff, 

With regard to that portion of the 
village which was held khas by the family, 
the rent Receipts produced in the care 
show that the phintiff collected the entire 
rent dne to the family after the furd- 
hulwara. This is in favcar of the plaint¬ 
iff, bat, in favour of the defendant, this 
may be said that all these rent receipts 
were granted by the patioari who was 
the common pr.iwari of both the parties, 
whereas the receipts granted in respect 
of the darpatni were all granted by the 
parties themselves. 1 will assame, however, 
that the plaintiff took possession of the 
entire village Dhasartika Patti heli khas 
by the family, bat this, in my view, dees 
not affect (hs qaestion. It is the defsod' 
ant who is relying on the doctrine of 
part performance, and (he defendant ma:^t, 
therefore, show snoh acts on bis ptrt as 
are uueqaIvoO'»lly and in their own 
nature referable to the agreament alleged. 
The evid:noe, in ray judg-aent, does mt 
establish such actings on the part of the 
plaintiff, ard I must aoo.ordingly hold 
that the furdbutwira, not bciog a regis¬ 
tered document, oanno^ bs relied uoon by 
the defendant as giving him title over the 
plaintiff’s 8-annas share of ths pro¬ 
perties in dispute, namely Matcopa and 
Banaily. 

Arart from t>e properties deal*; wit i 
by Bcekra^h Misstr, there are dispatei 
betwt-fn ihe parties wi-h refer mos t5 
some oiler properties. Bat M.\ R^j-nJra 


Frosad, on behalf of the appellant, has 
confined his arguments o cne efthftp, 
tamely, a plot of land comprising an area 
of IK. 4Dh. in Kh^ta No. f*?. The 
appellant relies upon a Kebala. Exhibit 8, 
but the learned Snbnrdinate Judge has 
rejected the appellant’s claim cn the 
gronnd that the identity of the property, 
the subject matter of Exhibit 8, has not 
been established. 1 am wholly unable to 
agree with the learned Subordinate Judge, 
and Mr. Manuk, on bshalf of the respond¬ 
ent, concedes that the finding of the Sab- 
ordinate Judge is not correct, but he 
argues that Exhibit 8 has not been legally 
proved. Mr. Manuk frankly stated before us 
that h's objection was a purely taohnioal 
one. His argument was that the certified 
copy of the document was not admissible 
in evidence. Tbe plaintiff's case on 
this point is that the original document 
is with tbe defendant, but Mr. Manuk 
shows that tbe 9ih clause of tbe original 
partition deed (Exhibit 3) pDvided that 
all documents of title of the properties 
dealt with by that deed shall remain in 
the enstody of tbe plaintiff. Mr. Manuk's 
argument is that the original of Exhibit 8 
must aoo'irdingly be with the plaintiff, To 
this technical argnment, there is, however, 
a teobnioal answer; and it is this, that 
the property, the subieot matter of Exhibit 8, 
was not included in tbe previous parti¬ 
tion, and tbe document of tide would not, 
therefore, be with the plaintiff by virtue 
of Exhibit 8. In my view tbe document 
was propsriy admUteJ in evidenos, and 
the identity being established, the plaintiff 
is entitled to recover bis 8 annassbare of this 
property. 

There only remains the question of mesne 
profits. As bstwden oo owners, the quas. 
tion of mesm profits dies not arise, but 
the defendant must account to tbe plaintiff 
for his share of the profits from tbs date 
of disoossession alleged in tbe plaint. Mr. 
Minak u.gji bsfira us that the story of 
dispossjssion as alleged in the plaint is 
an impoasibh one anl ought not to be 
accjptel. B:; if we disbelieve tbe story 
of tio (l}fdilM\ as we d), thi'. hs git 
pisisssion of th} prooirties in dispa a by 
vir ue of the furdbutioiri, there is no 
r-ivnn why we shon d not aooept the 
phiot ff'i 0U3 on this point. He v.'as 
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andoatedly dispoBsessed. He was not dis* 
possessed by virtue of the furdbutioara. 
He says that the plaintiff with the 
aesistanoe of the Srinagar Raj dispossessed 
him in Baisak 1322 Malki corresponding 
with May 1914. There is no reason to 
discredit this evidence, Especially as there 
were nndoabtedly disputes between the 
plaintiff and the Srinagar Raj. 

In the result, then, we allow this 
appeal and set aside the judgment and 
decree of the Court below. The plaintiff 
is entitled to recover possession of Monzabs 
Jaingunj Matoopa and Semat Banailly 
and 9B. IK. 4Dh. of land comprised in 
hhata No. 97 to the extent of eight- 
aunas share in each of them. The 
defendant must also aoooant to the plaintiff 
for his share of the profits from Baisakh 
1322 Mulki up to the time he delivers 
up quiet and peaceful possession of their 
properties to the plaintiff. The plaint* 
iff is entitled to the ; coats in both the 
Courts. 

App6al allowed. 


CALCUTTA HIGH COURT. 

Appzal prom Appellate Decree No. 1733 

OP 1918. 

July 25, 1919. 

Justice Sir Syed Shamsul Huda, 
Kt. 

NALINAKSHYA DUTTA— Plaintiff- 

Appellant 

tersus 

DHAN KRISHNA MONDAL and anotber 
_Defendants—Respondenis. 

Jnrigdiction— Connected suits—Appeal in one— 
Appellate Court, whether can arrive at conflicting 

findings. 


^hero in a case the plaintiff institated a suit 
for rent us also a title suit, but an appeal waa 
preferred againat the decision in the rent suit 
only and the udge came to certain findings 
different from those arrived at by the Munaif in 


the citlo suit: 

Held, • that the fact that no appeal was 
preferred from the decision in the title snit did 
not preclude the Judge from dealing with the 
appeal before him and going into such raatters 
as wore net esaary for the decision of the appeal; 
[p. 283, ool. 1.] 


(2' that iu doing so the Judge had not decided 
anything that waa outside the scope of the suit or 
appeal ^p. 238, col. l.j 

Appeal against the decree of the District 
Judge, Murshtdabad, dated the 26th March 
1918, reversing that of the Munsif, 2nd 
Court, at (Caudi, dated the 25th of May 
1917. 

FACTS appear from the judgment. 

Baba Bro'o Lai OJialcerhutty (with him Babn 
Qurudas Sinha), for the Appellant.—The 
appeal arises oat of a suit for arrears of rent 
at the rate of Rs. 16 per annum. The 
defendant averred that he did not hold any 
sash holding bat that the land held by 
him appertained to a diffarent holding. 
The first Court deoreed the suit. On 
appeal we took an objection that no appeal 
lay under section 153, Bengal Tenancy 
Act, which was overruled and the suit- 
dismissed. My submission here also would 
be that the appeal was incompetent, as it 
did not involve either the question of the 
amount of rent or that of the relationship 
of landlord and tenant. Hence section 153 
would operate as a bar to an appeal. My 
next point is that there were two connected 
suite, t» 2 ., the rent suit out of which this appeal 
asises and a title suit, the decision of which 
was not appealed against. Now, the learned 
Judge in deciding the appeal before him 
has arrivfd at certain findings, which are 
inconsistent with those of the Munsif in 
the oonneoted title snit from which no 
appeal was preferred by thp parties. 1 
submit the learned Judge erred iu law in 
deciding tho.«e pointe which were obviously 
out of the scope of the appeal that was 
actually before him. 

Baba Kalidas Sarkar, for the Respondent, 
was not called upon to reply. 

JUDGMENT.—In this case the appeal 
is mainly based on the ground that having 
regard to tbe provisions of section 
of the Bengal Tenatcy Ao^, no appeal lay 
before the learned District Judge, an 
that, therefore, bis decision reversing the 
deoiea of the first Court w^s without juns- 
dio ior. The Court below relied upon an 
onreporfed decision of this Court w lo 
was referred to in Mr. Sen’s book on the 
Btigal Tenancy Act. I bad the advantage 
of reeding the judgment of Mr. Jostioe 
Mitra in that case and it seems to me Jnat 
on tbe euthcrity cf that decision. W'tb which 
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I Bgree, an appeal lay to the Gonit^ 
below. Therefore, the main ground of appeal 

fails. 

It bas been nett argned that the learned 
Jndge in dealing with the appeal came to 
oertain findings different from those arrived 
at by the Bret Court in oonneotion with 
a title snit oonneoted with the 
rent suit ont of whioh this appeal arises. 
In (hat salt the deoision uf the Mnneif 
was aooepted by the parties and no one 
appealed. Bat (bat did not preolode the 
learned Jndge from dealing with the appeal 
that was filed before him and from going 
into snob matters as were neoeasary fcr 
the deoision cf the appeal. In doing eo be 
bas not decided anything that was outside 
the eoope of the suit or of the appeal. 

This appeal, therefore, fails and is dismissed 
with costs. 

Appeal dtsmtssed. 


PATNA HIGH COURT. 

Appeal fsoji AppiLLiTi Order No. 326 

op 1919. 

April 14,1920. 

Present: —Mr. Joetioe Saltan Ahmed. 
TRALOKHYA NATH MAZUMDAR— 

PLAlbTIPF—A pPE LL&KT 
tersue 

SARAT KUMAB SINGH— Dependant— 

Respondent. 

Construc/ion of ilecree--^ Appellate decree, ambiguity 
in—Decree of first Court and pleadings, whether 
can looked into^Execuling Court, poioersof. 

A decree must bo construed iu a fair and reason¬ 
able spirit so as to advance and not to impede its 
execution [p. 285, col. 1.] 

An executing Court cannot vary or alter a decree 
under execution, but it must be satisfied as to 
what it is called upon to execute, and in order to 
fiud that out, when the decree is not clear and it 
is an appellate decree, the Court is justified in 
referring to the pleadings and the decree of the 
trial Court, [p. 284, col. 2s p. 2t'6, col. 1.] 

Appeal against the order of the District 
dadge, Patna. 

Messrs Kulwant Sah<ii and Achalendra 
NalhDatf for the Appellant. 

Messrs. Bern Chandra Mititr, B. N. 

**cd Punthanan Bcntrjeef for the Respondent* 


JUDGMENT.—This is an appeal against 
an order of the District Jndge of Patna 
arresting the exeontion of a certain decree 
on the ground that it is incapable of 
execution. 

The oircamstances and facts of this appeal 
may be shortly stated. 

The appellant and the respondent are 
neighbours. The house of the plaintiff- 
appellant to the west of the bouse of 
the defendant. On the second story of 
the plaintiff’s bouse there are two windows 
which have been in existence from a long 
time. 

Sometime in the year lfc&4 or 1895 
the defendant wanted to construct a henee 
on the east of the plaintiff’s house. The 
plaintiff’s allegation was that the v(ay in 
which the defendant was ooDstraoting bis 
house would obstruct the passage of light 
and air into the house cf the plaintiff 
through the two windows. So in 1895 the 
plaintiff instituted a suit, whioh was 
numbered Snit No. 122 of 1895, in the 
Court of the Munsif of Patna for a 
perpetual injunction restraining the defeud- 
ant from building a wall so as to obstruct 
the passage of light and air into the 
plaintiff’s bouse through the windows, and 
be succeeded in obiainirg a decree from 
the Mnnsif on the 2nd March 1896 per- 
pe'a=)lly restraining the defendant from 
building a wall which may in any way 
obstruct the passage of light and air into 
the bouse of the plaintiff. 

Ad appeal was preferred to the learned 
Judge against that decree, and, while that 
appeal was pendiig, it appears that both 
parlies settled their difference'’, and on 
the lOth August 1896 a decreo waspaseed 
by the learned Judge. 

In order to eatisfaotorily decide the point 
that bas beo raised before me it is 
necessary to quote the decree tn extenso: — 

"This appeal coming on for deoision on 
this the liGfh Jane 1896 before Mr. J, 
Kuoxwlght, District Judge of Patna, in 
the pre'-enoe of Mr. Sathorlan-i, Babu 
Purneudu Narayan Singh and Babu Prasai.a 
Komar, Pleaders for the appellant, and of 
Babu Guru Prasad Sen and Gangadhor 
Da«, Pleaders for the respondent, it is 
ordered that 

(1) the defendant do construct bis wall 
at a dislanoe of not less than 2 ft.et and 
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nine inahen from that of the plaintiff. Thia 
di-»tanoe to be mpftsnred from wall to wall; 

(2) t'-^e defendant ahall not raise his 
wall inolirlint; pitaoet higher than that of 
tbe plaii tiff; 

(y) the defendant shall not bnild on the 
west side of tbe western wall any projeoting 
o^rniof; 

(4) the poothero spao^ between the plaint¬ 
iff's wall and the defendant’s wall be 
le^t open so as to admit a mazimnm of 
light and air. 

To pay ccsis of this appeal amonntipg 

to .as detailed below. To pay the 

ooats of de novo suit.” 

Nothing happened from 1696 till 19 8 
but in 1918 the plaintiff, on tbe ellegation 
tbat tbe decree of tbe ( ivil Court had 
bpen onniravened, applied for execution of 
thiit decree and the removal of a 
portion of tbo wal) which oh-itraoted the 
pa'fape rf light and air into the house of 
the plhint'ff. 

The jodgment'dehtor filed an objection 
and the learned Muneif on tbe 1-tth 
Janoftry 1919 disposed of tbe preliminary 
objection that the decree was incapable 
of exPOuHon He bell that the decree of 
the Aprellato Oourt was in fact a decree 
for rerpelaal injunction, and, n» such, was 
oapahle of execution. He then Pubsequently 
proceeded to dispose of the other points 
which arose on tbe obieotion. 

4n appeal was preferred to the learned 
•Ju-lge against b^th the order on the 
preliminary point as well as the final 
order of the Munsif, dated the 19th May 

1919. 

Tbo learned Jndge in appeal held that 
the decree wbs inoipable of execuUon and 
go onnviroed was he of tho correctness 
of his decision that lio declined to consider 
tho other points wliioh arose out of the 
ohjeotion. He acoirdingly allowed the 
appeal and in effect arreated the farther 
ex'-cotionof that decree. 

This arpp’^l h= 0 n filed against the 

orf’er of the Inarned Dijjtiiot Judge. The 
only point which I have to consider is, 
wbethfr the decree sought to be executed 
ju oarahle of (X'outinn or not. There can 
be ab-o otoly rm doubt that the decree of 
the ('ouit in the suit is the 

oi ly d'Orre wliioh has to be executed, and 
the first Court’s decree has merged into tbe 


dec'ee of the Appellate Oourt, I do not 
that this proposition of law oan 
over bs ocnta^tod, nor indeed has it bjen 
contested bv the learned Vakil appearing 
for the apieliant. Bit he ooutande that 
the decree of the Aopellate Ciurt is 
substantially a decree for prepetual injino- 
tion, and if the^e be any dmbt about it, 
the Court is perfectly entitled to go into 
the decree of the first Court as well as 
the pleadings in the suit in order to 
prouerly construe the appellate deorae, 

The learned Vakil appparing on behalf 
of the respondent, however, oonteods that 
the dforee of the ApoelUte Court after 
the compromise was merely a declaratory 
decree, and as each not oapible of exoou* 
tion as a decree for prepetual injunction 

It will be noticed that the decree of the 
Appellate Court itself does not in any part 
of it say that it is a declaratory decree. 
No deotaratiouR are made and the decree 
clearly says that it is ordered that tbe 
defendant do construct the wall at a distance 
of not less than 2 feet 9 inches from 
that of the plaintiff and that the defendant 
shall not raise bis wall including the 
parapet higher than that of tbe plaintiff, 
and that the defendant shall not build 
on the west side of t e western wall any 
proji-cting rornice and so on. In my opinion 
it ip idle to contend that an order like 

that is not mand'itory. 

The decree does not pretend to declare 
any right or title of the parfciap; the decree 
orders the defendant to di or not to do 
ponaething. Thereforr, on the face of the 
decree itself, in my opioion, it is a decree 
for injunction. And I am oopfirmed ip 
the view that I take of this matter by 
a reference to the decree of the first 
Court as wall as the pleadings in tbp suit. 

Ths learned Vakil appearing on b‘half 
of tbe re^’poodeut. however, denies tbe 
right of the Court to go beyond the 
deorae itself which is under esecnticn. 
In my oninion the executing Court is 
perfectly justified in referring to the decree 
of the first Court as well as to tbe plead¬ 
ings in order to construe tbe decree under 
exHoutiin. It is an ele'n’sutary prinot >ld 
of law that the ezeouiirg Court cannot 
vary or alter tho deorje, but it most be 
satbfijd as to wh'xt it is called upon >-to 
execute, aod in orcl^r to find (bat oat 
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when the deor<je is not olear, the Coorb 
is perfeotly JnstiGed in referriog to the 
pleadings and the deoree of the trial 
Coort; and as was laid down in the oase 
of Ahilythai v Kashinath (1), a dforee 
most be oonstrned in a fair aod reason* 
able spirit so as to advanoe and not to 
impede its execntioo. 

The learned Jodge held that tbongb the 
plaintiff had obtained a dcoree he had 
simply Bconred a bag of wind, inasmoob 
as that deoree wao iroapable cf ezeontion. 

The learned Vakil appearing on behalf 
of the respondent submitted (bat the 
proper oonrBe for the (Uint^ff to adopt 
under snob oironmefaroes would be for him 
to institute a enit for speoiSo peiforo anoe 
of oobtraot, or apply for review of the 
deoree in order to make tlat decree a 
deoree for perpetual iojanotion. In my 
opinion the plaintiff oan in ezeca'ion of 
the Appellate Ccnrt’s deoree get the relief 
that he euks. 

1 row prroeed to consider whether the 
proposition that I have laid down abovr, 
that the exeouting G< art can in o^ee cf 
doubt reftr to the deoree of the Giet 
Court and the pleadicgs in order to 
ocnstrue the deoree which it is called 
upon to execute, is supported by authorities. 

In the Full Benoh oaee of hluhammad 
Sidaiman hkan v. Muhammad Yar Khan 
{2} Mr. Jostioe Mahmocd o::Eerv6d that 
(tooording to the Privy Counoil ruling, as 
well as the Full Bench ruling of this Court, 
as explained by OidGeld, J., in the case of 
Qobardhan Da$ v. Qopal ham (3) and as new 
understood by us, the deoree of the 6rst 
Court when affirmed by the Appellate 
Court’s deoree nay be leferred to in exs* 
cuting the appellate deoree.” in the 
eaire of Lachmi Nurain v. Jwala Noth 

(4) the oase repr.r ed as Muhtnnmad 
Sulaiman hhan v. Muhammad Yur hh -n (*J) 
was followed; and it was htlu that‘’Where 
a deoree is in its terms ambiguous, it is 
oompetent to tbs Court exeouting it to 
refer to the pleadings in the suit in which 


(I) 5 Bom L, R. 802. 

at p '^ 8 ^ (F B\A. W N. (1689) 
66}13 1na .lur. 4i:7;b Incl. Dec. .N. s.).5fi8. 

*■ ® I'*'!' 


such deoree was passed to ascertain its 
precise meaning,” Ail these ra'cs as a 
matter of fact follow the principle laid 
down by Lord James in hohinson v Dule'p 
.^ingk (5). Lord James laid down that 
*‘m Gide.' to determine wlat tie deerre 
really decides, it is essenlial to see what 
were the rights which were in dispute 
be ween the parties and which were al.egcd 
between them.” The same view was fak^n 
in tl e cflsps of Amolak Ram v. Lofhmi 
N-roin i6) and trinath D-ss v. Bari Rada 
Muter 1 7). 

Aralyeing tbo principle laid down in 
these oases it comes (o this that if the 
appellate deoree under excouticn is clear, 
a reference to the dteree cf the trial 
Court or tn the pleadings is not permissible. 
As 1 have already stated, iij my opinion, the 
decree of the Appellate Court is per¬ 
feotly clear. It is not a declaiaiory 
deoree, beoauFe it dees not pretend 
to be sr; it is a mandatory deoree which 
gives orders to the defendant to do or io 
abstain from doing oer ain things. If, 
however, the Court thought that there was 
an ambiguity as to the nature of the 
appellate deoree, a reference to the deoree 
paseed by the trial Court as well as to 
the pleadings it> the oa‘-e would be 
perfectly justified. A reference to the 
pleadings and the deoree of the tr al 
Court oan lead one to the irresistible 
oonolusion that the deoree of the Appelb-.te 
Court was a deoree for perpetual injuno* 
lion. This being my view on the pre¬ 
liminary point on which the Uarred 
Judge has disposed of the appeal, 1 deouo 
this appeal and bold that tho appellate 
dfcofee in the suit is oapibla of extouiicn. 
i, therefore, remit the care back to tho 
lean ed Judge for a full oonsideratic n cf 
all the poiiits that arose on appeal btfuie 
him. 

The result is that this appeal is allowed 
and decreed with costs. 


Appeal olloued; 
Case Teoiandeil. 

(5) f!879) 11 Cli. D. 798; 4S L J. Cti. 7:8; r-'J L. 
T. 31?; Z7 \V. R. 21. 

■0 19 A. 174; A. W. N. (1897.) f'j 9 Jn.l \)-r (>. 
8 ) 115. 

v7; 3 0. W. N. C37. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Second Civil Appeal No. lOl op 1918 19. 

November 14, 1919. 

Present: —Mr. Ferard, S. M. 

DARSAN SlNOH— Appellant 

versus 

SHEORAJ SINGH and others— 

Respondents. 

Oudh lient Act ('XXII oj 1866^, 6. 62 O )—Land let 
for cultivating purposes, whether can be uifed for groves. 

Lands given to tenants for cultivating purposes 
must not be used for cultivating groves without the 
landlord’s consent. 

Second appeal from the order of tbe Com 
missioner, Lnoknow Diviaiop, dated the 
11th of Jaly 1919, in tbe case of ejeotment. 

JUDGMENT.— The caee IS clear. As re¬ 
gards gronnd No. 2, the decree of the 1916 
case is on tbe record and there is abundance 
of evidence to show that the old trees were 
cat down. Rent was then aseessed under 
that decree. 

Tbe trees now are 3 years old and were 
not planted with consent of landlord. 

It is an attempt to reconvert agrioullaral 
land into grove. 

It is not argued before me that to do so 
does not come under section 62 (1), Oudh 
Rent Aot, and 1 consider it does. Lands 
given to tenants for cultivating purposes 
must not bs used for planting groves with¬ 
out tbe landlord’s consent. 

Appeal digmiesed with costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Civil Revision No. 28 op 1920. 

April 22. 1920. 

Preieuh—Mr, Jnstio© Coutts, 
SHAMANANDAN PRASAD— 

pETiTlONEB 

versus 

AIULCHAND RAM—Opposite Party. 

Ciuji Procedure Code (Act V of H08;, 0. XXIII, 
■r 1 - .<lpp?Jca/ion to tvUhdratv suit with leave to 
bring fresh >‘uit^‘Proccd>nC‘-Co>trt,dH(y oj. 


[1920 

SHAMANANDAN PBA8AD V, HULCHAND BAU. 

^here an application is made to withdraw a suit 
with leave to bring a fresh suit and the Court 
thinks that permission to 61e a fresh suit should 
not be granted, it should dismiss the application, 
and hear tbe suit on the merits, or dismiss it for 
want of pro?ecation if the plaintiff refuses to 
proceed. 

Application against tbe order of the Muneif, 
Sitamarhi, Diertiot Darbbanga. 

Mr. IsQtcal Kishore Presad^ IT, for tbe 
Petitioner. 

Mr. Ohandra Shelthar Banerji, for the 
Opposite Parly. 

JUDGMENT.—This is an application 
against an order of the Muneif of Sitamarib 
allowing tbe plaintiff to withdraw bis suit 
without permission to 61e a fresh suit. 

The facts are that tbe plaintiff prayed 
for permission to withdraw bis suit with 
permission to bring a fresh suit, but tbe 
Munsif has simply allowed him to with¬ 
draw hie suit and has refnsed him per¬ 
mission to bring a fresb suit. TbU is 
obviously a wrong order, Tbe Munsif, if 
be thought that permission to tile a fresh suit 
should not be granted, should have dismissed 
tbe application and have either beard tbe 
soit on tbe merits or have dismissed it for 
want of prosecution if tbe plaintiff refuied 
to proceed. Instead of doing ibis, however, 
be bas divided the petition into two parts 
and has attempted to treat tbe application 
as one under the tirst part of Order XXKJ, 
rule 1, clause (1). This be was clearly 
not entitled to do, and in this view I am 
supported by tbe decision in the case of 
Bhaguat Pershad v. Lachmi Pershad (1), which 
is on all fours with the present case. Tbe 
Munsif bas clearly acted without jurisdic¬ 
tion, his order must be set aside and the 
suit remanded for re bearing on tbe merits 
or for dismissal in accordance with law. 
The petitioner is entitled to costs. Hearing 
fee one gold mohur. 

Suit remanded, 

(1) 10 Ind. Caa.846. 
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COURT OP THE BOARD OP REVENUE, 
UNITED PROVINCES. 

Rbvision No. 8 cp 1918-19. 

August 28, 1919. 

Present', —Mr, Perard, S. M., and 
Mr. Harrison, J. M. 

CHAKARPAN— Applicant 

versus 

NATHUA AND OTtiSR«—R espondents. 

Agra Tenancy Act (II of 190U, s. m—Material 
irregularity, what amounts to—Burden of proof, 
wrong allocation of. 

The failure to consider a finding on remand 
and basing an order upon a wrong allocation of 
the burden of proof are material irregularities 
within the meaning of section 187 of the Agra 
Tenancy Act, 

JUDGMENT.—The applioation refers to 
field No. 152 only. 

This is an applioatioa for revUion under 
seotioD 185, Tenancy Aot. Plainti£F*appli* 
eant is landlord. He Eued to ejeot respond¬ 
ents as non-oeoupanoy tenants. They are 
so recorded sinoe 1310 Pasli. Before that 
they are recorded as the sub-tenants of 
Musammat Jaini, oooupanoy tenant. The As¬ 
sistant Golleetor found that they had been 
paying rent direot to the superior landlord 
(plaintiff-applioant) sinoe 1309 Pasli and were, 
therefore, tenante-in-obief then and had 
oooupanoy rights. In first appeal the Com¬ 
missioner, Mr. Fremantle, very properly 
found that the Assistant Colleotor’s deoision 
was based on a nonseqaitur" and remand¬ 
ed the case for finding as to when Musammat 
Jaini abandoned ber bolding. He plaoed 
onus on the tenant defendants. This was quite 
right, as the onue olearly lay on them to show 
that Musammil Jaioi bad oeased to be 
oooupanoy tenant at a muoh earlier date 
than recorded in the papers. Mr. Frem¬ 
antle, Commissioner, also in his remand 
order allowed 10 days for objeotion. The 
Assistant Colleotor in his return to the 
remand on 5tb June 1918 found definitely for 
the landlord, plaintiff-applioant, that ilfu^jm- 
fnat Jaini’s oooupanoy right bad not oeased 
till 13:^0 Pasli and that the respondents were 
tenante-in-obief only sinoe then. The re¬ 
mand finding oame before Mr. Fremantle’s 
saooessor, Mr. Silberad, who did not take 
the trouble even to disouss the remand 
finding and held that the onus wbioh his 
predeoessor had, quite rightly as I have 
■aid, plaoed oh the tenants really lay on 
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the landlord, and dismissed the landlord’s 
appeal. I oonsider that Mr. Silberad’s 
aotioD, in failing to oonsider the remand 
finding and basing his order on a reason¬ 
ing in which be placed the burden of proof 
quite wrongly, were material irregularities 
within the meaning of section 185, Ten¬ 
ancy Aot. I need not disouss his confused 
idea about the position of an oooupanoy 
tenant mortgagee with wbioh be starts bis 
judgment, as it does not enter into the oaee 
and Pleaders before mo both admit it is 
beside the point. 

I would allow the application for revision, 
set aside the finding of both (be lower 
Courts and decree the applioant’s suit for 
ejectment as regards field No. 152. 

Costs to applicant throughout. 

Application allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil AppealNo. 85 of 1919. 

January 30, 1920, 

Fresenk —Pandit Kanhaiya Lai, A, J. C, 
Musammat CHAURAS KUNWAR 
—Plaintiff—Appellant 
versus 

JAGANNATH SINGH— Defendant 

—Respondent. 

Hindu Law — Female, grant in favour uf^Pre* 
sumption—Absolute estate, grant of—Succession Act 
{X Of i865j, s. 82, upplicabilify of-Custom—Family 
custom set up—Tribal custom, evidence as to, tvhether 
relevant. 

Where a graut is made by a peraou governed by 
the Hindu Law in favour of a female, there is no 
necessary presumption that an absolute estate is 
intended to bo granted, and section 82 of the 
Succession Act has no application to such a case, 
[p. col. 2.] 

Whore only a family custom is set up, evidence 
us to a tribal custom may in certain circiim* 
stances be relevant as showing that a family be. 
longing to that tribo observed it. [p. 288, coJ. 2.J 

Appeal from the decree of the District 
Judge, Rae Bareli, dated the 14th itaroh 
1919, reversing that of the Sub- 
ordinate Judge, Partabgarb, dated the 27th 
June 1918. 
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CBiinRAS EUMWAB V. JAOINNATH SINOB. 

BaVn Bisheshwar Noth Srivasiavj^ for the 
Appeilai;t. 

The Hrn’ble Pandit Qolcaran Nath Misra, 
fcr the RFeprndenfc. 

JUDGMENT.— Binda Singh was the 
owner of certain properiy, a half share of 
which is now in dippote. He had two 
daughterp, Jlfttsammoi Golab Ennwar and 
Musammat Chaoras Knnwar. The former 
had a son, Maiadeo Sirgb. The letter had 
a fon, Durga Bf-kbeh Sirgb. On the 23-d 
May 1900 Binda Singherecnteda Will, where* 
by he deviled a irriefy cf bis ertate to 
Mabadeo Singh and another moiety to Durga 
Bukhbh Singh. Mabadeo Singh, howeTer, 
died in tbe lifetime of the testator. The 
ailegaticD of each party is that thereafter 
Binda Singh made an oial bequest. The 
exact lime or date when the oral bequest 
was made is not stated. Mutammat GQ]&b 
Eunwar was given an absolute estate in 
tbe balf*ebare which the testator bad be¬ 
queathed to Mabadeo Sirgb. The other 
party states that thai half share was given 
to ^ usarrimat Gulab Knnwar for her life. 
Binda Singh did not live '>ong ei ough to ex- 
ecute a formal Will, evidenoing the manner 
in which he wanted that half share to 
devolve. On his death that half si are was 
entered in the name of AJusnmmdt Golab 
Knnwar. Gulab Kon-* ar died in 

i907. Her hut-band, Jagannath Singh, sue* 
oeeded in gettii g mntaticn of names effected 
in respect of that share in his favour. 

The present suit has been BUdby AJusammat 
Chauras Kunwar and her sor, Durga bakhsh 
bingh, for tbe prsseFsion of that share. The 
Court of Brst instance decreed (he claim,. 
Its Boding was that Jsffannatb Singh had 
failed to prove the oral Willeet up by him 
and that iHusimm(‘t Chauras Kunwar was 
entitled to tbe disputed share by right of in¬ 
testate succession. 

There were two questions in issue before it. 
The first was whether there was a custom 
prevailing in ihe family to which Binda 
Sirigh belrnged by which a daughter was 
excluded from inheritance. Tbe second was 
whether Binda tiingb bad made any oral 
btquest of the kind set up by the plaintiffs. 
Tbe lower Appellate Court observed that 
tbe point mainly pressed was tbe Brst one. 
it nevertheless went onto discuss the other 
point which it considered to be of importance 
and oamo to a oonolusion adyereo to tbe 


plaiotiffo. If the second point was not pressed) 
tbe Court below need i.ot have discussed it, 
or should have at all events given the plaintiffs 
an opportunity of disoa!-sing it before pro¬ 
ceeding (o express any opinion on its 
merits. Tie opinion which it expressed 
was also vitiated by the wrong perspective 
from which the question was examined. 
Tbe alleged ora) Will set up by tfaei plaintiffs 
may rot have been identical with the alleged 
oral Will set up by Jagannatb Singh. Each 
of thrm may have bad in their view an 
oral Will said to have been made on a date 
different from (bat referred to or intended by 
the other. Between the date of tbe death 
of Mabadeo Singh and bis own death, Binda 
Sirgb may have made many oral bequests, 
changing bis mind each time in tbe state 
of affection in which he found bim^^elf 
when one of hi? grandsons died. Section S2 
of the Indian Succession Act (X of IS’65) 
ban no application, because where a ffrant 
is made by a person governed by the Hindu 
Law in favour of a female, there is no neces¬ 
sary preFumption that an absolute estate was 
intended to be granted. Tbe main plank of 
the defendant’s case is that by virtue of tbe 
oral bequest relied on by him, an absolute 
estate was gra.nted to Musammat Gufab Kuo- 
war. That case must succeed or fail on tbe 
merits of tbe evidence which has been ad¬ 
duced in support of it. The plaintiffs gave 
no evidence in support of their allegation. 
Tbe defendant did in support of his. . 

Tbe question of custom has similarly been 
approached from a wrong BtanHp^iot. The 
defendant had set up a family ousiom exclud¬ 
ing daughters from inheritance. He bad 
asserted that Binda Singh was a Sombansi 
Thakar and Bled certain zpajib-ul-ars^s "Mid a 
number of decisions in support of bis con- 
teniim that such a custom prevailed among 
all Sombansi Tbakurs of that locality or 
neighbourhood. He also produced some oral 
evidence in support of that allegation. Tbe 
liwer Appellate Court does not say that it 
disbelieved tbatevidenoe. It merely set aside 
that evidence out of its oonsideration, on tbe 
ground that it was beside tbe mark inasmuch 
as only a family custom was set up. But 
a tribal custom may in certain oiroum- 
stands be relevant as ehowieg that a 
family belonging to that tribe observed it. 

It is desirable, therefore, that a proper 
finding should be obtained on each of thes^g 


Vol. LVI] INDIAN 

BAUiKSISHHl BiO V. BJL4KB18HKA EAO. 

TUfttters from the lower Appellate Court after 
a due eonsideration of the evidenoe which 
flfaoh party has adduced aod which is already 
on the record. That Court is accordingly 
directed to determine on that evidence: — 

(1) Whether Bloda Singh made any oral 
bd(iuest devising the half share in dispute 
to Musammat Gulab Kunwar by way of an 
absolute estate after the death of Mahadeo 
SingbP 

(2) Whether by virtue of any custom 
prevailing in the family to which Binda 
Singh belonged Hiuammat Chauras Sunwar 
was excluded from inheritance? 

Two months’ time will be allowed for a 
return of the Bodings and ten days from the 
date of the findings will be allowed to the 
parties for filing objections. 

Usueg remitted. 


MADRAS HIGH COURT. 

Appb.l AGkiHST Ordbb No. 24S OP 1918. 

Decembar 11, 1919. 

Pretenti —Mr. Justice Oilfield an! 

Mr. Justice Seshagiri Aiyar. 

MAZUMDAR RAMAKRISHNA 

RAO PANTHULU—PEriTiONBB 

»ArpBLLiMT 

MAZUMDAR BALAKRlSH(fA 

RAO PANTHULU— RbrpOidbst. 

Civil Procedure Code (Act V cf 190R^, 0. XX/, 2 
^Applicability of rule to cases oj decrees other than 
those /or paymert of money—Adjustment relating to 
partition of immvvcable property, whether within rule. 

An adjustment relating to partition of immovc* 
able property provided for by a decree of Court 
falls within Order XXt, rule 2, Civil Procedure Code. 
The rule is not restricted in its application to pro* 
visions for payment of money, [p. 259, col. 2; p. 290, 
col. 1.] 

Kelu Nair v. Meenakshi, 21 Tnd. Cas. 63); 25 M. 
Ii. J. 686; »4 M. L. T. 574, not followed. 

Ablul Latif Sahib V. Bsthula Bibi Ammal, 23 Ind. 
Oas. 533| 16 M. L. T. 338; (1914) &1. W. N. 346; 
fiethuroma Sahib v. Snmaniha Chotta Baja 
Sahib, 40 Ind. Cas. 820; (19i7* M. W. N. 3;i7, followed. 

Appeal against the order of the District 
Court, Ganjam at Barbampore, dated the 
27th March 1918, made in Original Execution 
Petition No. 50 of 1915, in Original Suit 
No. 19 of 1909. 

Mr. N. Rama Rotr, for the Appellant. 

Mr. P , J, Suppanna flo», for the Respond* 
ent. 
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This appeal coming on for hearing on 
the 8th April 1919, the C.)art delivered 
the following 

JUDGMENT. 

Oldfield, J.—The lower Court’s conclu¬ 
sion as to items Nos. 2, 3, 7,8, 9 is based on 
petitioner’s admission in evidence and we have 
been shown no reason for dissent. The appeal 
on this point fails. 

The remaining argument is as to Exhibit 
T and the question whether it constitutes 
an adjustment and the Court can take 
notice of it, if it was never certified to it, 
as Order XXI, rule 2, Civil Procedure Code, 
requires. It was a sale by petitioner to the 
other decree-holder, respondent, of part of 
the property, which was to be divided; and 
we have no dcubt that the transfer was an 
adjustment of the decree. On the question 
whether Exhibit 1 should have been certified 
to the Court, several decisions have been 
quoted regarding the application of Order 
XXI, rule 2, to decrees, which, like the 
case before us, include provision for 
payment of money as well as for 

other relief. Of the two eases referred to 
by the lower Court, it is not clear that the 
decree in Kristna Honde v, Padmanabha 
Hande (1) contained any provision of the 
former description and in Abdul Latif Sahib 

V. Bathula Bibi Ammnl (2) Order XXI, rale 
2, is applied to all decrees, under which 
money is payable; and there is nothing in it 
to support the restriction of its application 
proposed by the lower Court to provisions for 
payment of money, That interpretation of 
it was in fact rejected in Sethurama 

V. Srivnaniha Ohotta Uaja Sahib (3). In 
the latter case a previous unreported decision 
of my own is referred to, Civil Miscellaneous 
Second Appeal No. 11 of 1915; but it was 
founded on a judgment of Sadasiva Aiyar, J., 
in Xd/u NatVv. Meenakshi the principle 
of which be statedly reconsidered in 
Sethurama Sahib v. Srimantha Ohotia Raja 
Sahib (3). The recent course of decisions 
of this Court is strougly marked and in a 
matter of this nature, T should not depart 

(1) 21 lud. Cas. 177; 25 M. L. J. 442; 14 M. L. T. 
233; (19131 M. W. N. 802. 

(2) 23 Ind. Cas. 630; 16 M. L. T. 338; '1914) M. 

W. N. 846. 

(3) 40 Ind. Cas. 820; (1917) M. W. N. 327. 

(4) 21 Ind. Cas. 639; 26 M. L. J. 586i 11 M. L. 
574. 



290 INDIAN 

SAMiEBUBKi BiO t. BiUKRlSBNi ElO. 

from it except for far elrorger reason tban 
is available. Jn these oiroDmetaoeep, follow* 
ing the case last zDeotioned, I thirk that 
the lower Court sboold have applied Order 
ZXT, rule 2« to ihe adjostrrent evideroed by 
Exhibit 1. It is said, however, that in fact 
the dforee, so far as the properties dealt 
with in Exhibit I are concerDed, was adjusted 
at a later date by the presentation by all the 
parties to it of Exeonticn Appeal No. 369 of 
1913 dated 8’b .Inly I' 13. That applioation 
certainly e/rtifies satiefaotion as between Ibe 
present paitiea and tbeir brother, the defend* 
ant in the suit. Bnt it is not possible to say 
cn the inforiratioD before os whether it in* 
volved ary satisfaotinn as between the present 
parties, or wbetber all the properties in 
Exhibit I being in the sobedole A referred 
ip Exeention Appeal No. 3t9 of 19i3, the 
divisions of sobedole A properties between 
them still have to be effected and the decree 
in re>peat thereof remained nnexeented* 

Again respondent a kfi‘o» an opportunity to 
ascertain whether Kxbibit 1 was oerti^ed to 
the Court within the time allowed by Order 
2X1, rule 2; and in the absence of any cats* 
gorioal statement by the lower Court on the 
point, we think that he should be allowed an 
opportenity to show that there was snob oer* 
tiffcalicn by production of documentary evi¬ 
dence regarding it. 

We, therefore, call on the lower Court to 
Buhmit Bne^ings on the isnues:^ 

1. "Did Execution Appeal No. 369 of 1913 
effect a valid satisfaction of the decree, so 
far as it related (o immoveable properties, 
which lenders it unnecessary for responderit 
to prnve that Exhibit I was oertided to the 
Courif ” 

2 "Was Exhibit I ever oertiBed to the 
Court and, if so, were the provision of Order 
XXI, rule complied witl F" 

Fresh evidence may be taken with reference 
to the first issue and fresh documentary 
evidence with reference to the seoond. The 
finding should be submitted within eix weeks 
after the re-opeuing of the lower Court after 
the midsummer vacation aud seven days will 
be allowed for filing objections. 

Sbshaqibi A1T&B, J. —As regards Exhibit 
I, the learned District Judge was right in 
holding on the authority of Et\u Nair v. 
Meena'nshi (4) that the adjustment relating to 
the partition of the immoveable properties 
was not within the misobief of Order 
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XXr, rule 2. But one of the learned 
Judges who decided that cate, has reoeded 
from the position taken up by him, following 
the decision of the learned Chief Jns ioe 
and Alying, J., and my learned brother who 
followed Kelu Nair v. Meenakshi (4) in 0, 
M. S. A. No. 11 of 1915 is prepared to 
accept the later view. 

If the matter were ret inUgra I would 
have bad some hesitation in bolding that 
the words in Order XXI, rule 2 (1), "or the 
decree is otherwise adjusted in whole or in 
part,” related to porti'.ns of a decree in res* 
peot of which ' money is not payable.” 
However, acting on the principle that there 
should be uniformity on a question of proce* 
dnre, I follow the two later decisions, namely, 
Abdul Latif Sahib v. bafhula Bibi Ammal 
(2y and tiethurama Sahib v. Sriman- 
iha Ohotta Snja Sahib (3) and hold 
that the present case is covered by Order 
XXI, rule 2, olauee (0. 1 agree with my 
learned brother in his aoccIasioD and direction 
on the other points argued before us. 

Id compliance with the order contained in 
the above judgment the District Judge of 
Ganjam at Berbampore submitted the follow* 
ing 

FINDINGS.—With regard to the first of 
the two issues referred to me, it baa been 
admitted bf^fure me on behalf of the or-ui-ter' 
peiitioner that Execution Appeal No. Soc of 
19t did not effect a eatisfaotionof the decree 
as between petitioner and counter-petitioner; 
and tbi.a is shown too by the terms of the 
petition filed in those proceedings. The 
settlement was between the petitioner and 
counter-petitioner, collectively on the one 
side, and the defendant Narasinga Row on 
the other. My reply to this issue is according* 
ly in the t egative. 

2. On the second iesne, also, it is admitted 
that no documentary evidence exists to 
chow that Exhibit 1 was ever certified to 
the Court. This issue too, therefore, 1 answer 
in the negative. 

No costs have been incurred in this Court 
after remand. 

This appeal ooming on for final bear* 
ing after the return of the findings of the 
lower Court upon the issues referred to by 
this Court for trial, the Court delivered the 
following 
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JUDGMEMT. The appeal ia allowed to 
the extent that the lower Conrt^s order will 
be mcdiBed by ineertion of a direstioo that 
the immoveable properties mentioned in Ex* 
bibit I abonld be divided in addition to those 
already epeoiGed. There will be proportionate 
ooste here and in the lower Court. 

II. 0. p. 

Appeal partly alloreed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appsals Noi. 29 akd 30 

OF lyic. 

Deceniher 18, 1919. 

Tre$mt :—Mr S»cart, A. J C., and Pandit 
(Eanhaiya LhI, A. J. 0. 

BHaRATH SlNGH AND OTtERS— 
PLaIMTIPKo—APPSLLA hTS 
veisue 

MUNNU SINGH and others—Difbndants 

— Rbspondkms. 

Hindi!, Law— TFtdouj, alienatl n hy—}fece»sUy, 
proo) of—Comideration, small portion of, not shown 
for necessity, effect of. 

Where io the case of a sale effected by a Ilindu 
widow, the entire consideration with the exception 
of a small portion is shown to have been taken for 
legal necessity, the vendee cannot be deprived of 
the benefit of his purchato [p cols, i 

Oirdharee Lull v. Kanloo Lall, I 1 A. 82 ; -4 B, L. 
E. 87: 22 W. R. H Sar. P. C. J. 380; Baniyad 
Husuinv. Mata Din Singh, 36 Jnd Cas. fi ; >9 O. 
0. .i2; 3 0. L. J. and Gur Suhai v. Girdhar Lai, 
62 Ind. Cas. 76: 0. C. 84; 1 U. P. L. E. .J. 0 ) 54; 

6 0 L. J. 4U, followed 

In the case of a mortgage no such question 
arises, because it is open to the reversioners to 
sue for redemption on payment of the amount for 
which they may be held liable, [p. 293, col. ^ J 

Appeals irem the decree of the Subordinate 
Jndge, Sitapnr,dated the 9th Marsh 19i8. 

Mr. J. N, Ohak for Mr, M. N, Ohak^ for 
Appellant No. 2 in Appeal No. 29. 

The Hon’ble Pandit Ookaran Nath Misra 
and Messrs. Ohani Naruin Harkauli and 
Dwarka tingh, for Respondents Nos. 1, 2, 4, 
5 and 6 in Appeal No. 29. 

Baba Basudeo Lai, for. Rgspondent No. 7 
io Appeal No, 29. 


Mr. J, N, Ohak for Mr. M. N, Chak, for 
Appellant No. 2 in Appeal No. 3'>. 

The Hon’ble Pandit Ooknran Noth Mi$ra 
and Messrs. Ohand Narnin Harkiiuli and 
Dwarka Singh, for all the Respondents except 
No. 3 in Appfal No. 30. 

JUDGMENT.—The dispute in these ap* 
peals relates to certain properties which 
belonged to Mitan Siogh, who died leaving 
a widow, Musammat Jaswant Knar. On the 
11th July 1898 Musammat Jaswant Knar 
mortgaged a 5 histoas share in the village 
Bbitia with possession in favour of Chandra 
Singh, the ancestor of the defendants, for 
a consideration of Rs. 2,500 out of wbieh 
Rs. 2,154 have been held by the Court below 
to have been taken for legal necessity. On 
the same date she sold the remaining pro* 
perty in dispute to Chandra Singh for a 
ooonideratioD of Rs. 13,lt6<ll*3, out of 
which Rs. 12,37e.9*4 (ave been held by 
the Court below to have been taken for 
legal necessity. Musammat Jaswant Kuar 
died on the 5tb November l9J6, The 
plaintiffs, Bharatb Singh, Balbbadra Singh 
aid Lalta Singh, are the nearest reversion¬ 
ary heirs of Mitao Sirgh decesfed. Two 
of them, Bharatb Sirgh and Lalta Singh, 
have withdrawn their appeals and accepted 
a payment of Re, 4 ,lC 0 from Munnu 
Singh, ore of the defendants-respondents, 
in satisfaction of their claims. Their appeals 
will be diemiseed as withdrawn in terms of 
the compromise. The remaining appellant, 
Balbbadra Singh, proposes to proceed with 
these appeals. 

With regard to the sale effected by Mu- 
sanimat Jaswant Kuar, be disputes the ex* 
istenoe of any legal necessity with reference 
to some of the items allowed by the Court 
below and conteuds that inasmuch as the 
property comprised in the sale was of 
Diuoh greater value than the consideration 
mentioned in the sale deed, be should be 
allowed to recover the properly on pay¬ 
ment of such amount, for which the Court 
might find the legal necessity to be estab* 
lisbed. With regard to the mortgage effected 
by Musaminat Jaswant Kuar he contends 
that the terms of the mortgage were onernn<j 
and unreasonable and could not bind il.'j 
property mortgaged in the hands ot tiiu 
reversionary hsirs of Milan 8itigL i.r-i 
that be was entitled to redeem thn 
payment of each amount, for wbi-'.; 
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legal ceoeBsity may be foand to be es* 
tablisbed. 

The sate deed pnrports to have been 
ezesoted by Musammat Jaewant Kaar to 
disebarge certain debts due by Mitan Singh 
snbjeot to a provision to seoare her main* 
teoanee. Oot of the total oonsideraticn of 
Bs. 13,196'11 3, Bs. 4,937 were stated to 

be dae to the vendee on account of certain 
mortgages made in bis favour by Mitan 
Singh, Rb. 409-11*3 were alleged to have 
been due to him by Mitan Singh on account 
of oral debts and Es. 7,650 were left for 
payment to other creditors on account of 
the mortgages made by Mitan Singh. The 
names of the creditors, the dates of the 
mortgages or the amounts doe on them 
were not specified in the sale-deed, but the 
villages oomprieed in those mortgages are 
mentioned. The learned Counsel for the 
plaintiffe-appiHants dispute the existence of 
legal necessity in regard to items aggrega* 

ting Re. 4,870 1 11 only. 

The first of these items is a debt of 
Es. 231 due by Mitan Singh on account of a 
deed of further charge executed on his 
behalf by bis geceral agent, Balak Ram, on 
the 30tb January 1895 (Exhibit A7). The 
evidence of Balak Ram shows that Mitan 
Singh executed the deed of further charge 
for Rs. 155 in favour of Behari Lai with 
respect to the village Bsniapur aud that be, 
Balak Ram, signed the deed at the instance 
of Mitan Singh. Badri Prasad, eon 
of Behari Lai, deposes that the money 
due on that deed was paid by Chandra 
Singh along with the money dne on the 
principal deed of mortgage. The power* 
of attorney held by Balak Ram has not been 
filed, but the evidence of Balak Ram coupled 
with the endorsement of the Sub Registrar 
is sufficient to eetablisb that be bad authority 
to execute and sign the deed on behalf of 
Mitan Singh. The plaintiffs appellants have 
bsen rightly made liable for this amount. 

The second item is a sum of Rs. 471 

due on a registered mortgage deed executed 
by Balak Ram on behalf of Mitan Singh as 
bis general agent in favour of Pratap Singh 
on the 14th August 1894 (Exhibit A*-). 
Balak Ram bad authority to execute 
and sign the above deed on behalf of Mitan 
Singh. Pratap Singh deposes that be re* 
oeived the money due on it from Chandra 


[id^ 

» ♦ 

Singh. The plaintiffs*appellanta are liable 
for this item also. 

The third item is a sum of Rs. 540 paid 
on aocoont of a deed of mortgage executed 
by Mitan Singh in favour of Daryao Gir 
on the 12th June 1893 (Exhibit All), 
Balak Ram deposes that Chandra Singh 
paid Rs. 530 or Rs. 540 out of the purchase 
money on account of that mortgage to Ram 
Adbin Gir, the disciple and sucoessor of 
Daryao Gir. Ram Adbin Gir corroborates 
him. This item also has, therefore, been pro* 
perly included in the account. 

Ad item of Rs. 925 12*0 is stated to have 
been paid on aooonnt of a deed of mortgage 
executed by Mitan Singh in favour of 
MunnaLalon the 12th June 1890 (Exhibit 
A12j and another item of Rs. 665 is stated 
to have been paid on account of a deed of 
further charge executed by him in favour 
of the same percon on the 3rd July 1891 
(Exhibit A13). Jamna Din, son of Manna Lai, 
deposes that Chandra Singh paid him 
Rs. 1,400 or Rs. 1,500 on aooonnt of those 
deeds. The defendants stated that Rs. 1,475 
were paid on account of thoee deeds by 
Chandra Bingb; inasmuch as there was no 
evidence to prove that any sum was relin¬ 
quished by Jamna Din, that statement has 
been rightly accepted by the Court below as 
the measure of the liability of the plaiotiffs* 
appellants on account of those debts. 

An item of Rs. 335 is stated to have been 
paid on aooonnt of a deed of mvirtgage, 
executed by Mitan Singh in favour of Ambar 
Singh on the 10th June 1892 (Exhibit A67), 
Ambar Singh transferred bis mortgagee right 
to Dilipat Singh. The evidence of Din 
Dayal, who was in the service of Dilipat 
Singh, proves that Manna Lai, the Diwan 
of Chandra Singh, gave Rs. 335 to Dilipat 
Singh on account of that mortgage. Hazatf 
Singh corroborates him. The plaintiffs^ap- 
peltanls are, therefore, liable for this item too. 

Another item of Rs. 800 is stated to have 
been paid on account of a deed of usnfrao> 
tnary mortgage executed by Mitan Singh 
in favour of Pratap Singh on the 2l8t May 
1894 (Exhibit A69). Chandra Singh paid 
that amonnt by depositing it in Court under 
section 83 of Act IV of 1882, Pratap Singh 
admits having received that money through 
Court after a decree for redemption had been 
obtained by Chandra Singh in reipeet of thg 
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said mortgago (Exhibit. A18)* The plaintiffs* 
appellnts are liable for this amoant too. 

A sam of Rs. *200 is stated to have 
been paid to Musammat Jaswaot Enar in 
eash for the expenses eonneoted with the 
exeontion, stamp and registration of the 
sale-deed. The Court below was of opinion 
that having regard to the stamp duty 
paid and the other expenses usually inourred, 
the above expenditure aannot be eonsidered 
to be unreasonable and we see no reason to 
take a different view. 

The plaintiffs-appellants are also liable for 
an item of Rs. 194 due on aeeonnt of an 
oral debt due by Mitan Singh, the existenoe 
of whioh has been proved. The existence 
of legal neoessity for Rs. 4,361 out of 
Rs 4,870-1 11 is thus established. The 
legal neoessity with regard to Rs, 8,326-9 4, 
allowed by the Court below, is not disputed. 

The evidence produced by the plaintiffs 
appellants to prove that the property sold 
was worth Rs. 7^,COO is very nnsatisfaotory. 
Taking the profits of the property sold 
as are asoertainable from the assessment 
papers prepared at the time of the last 
aettlement, the Court below rightly came 
to the oonolusion that the property sold oould 
have not fetohed more than what was 
offered by Chandra Singh, partioularly as 
the vendor was allowed to retain possession 
of the beet villages, the profits of whioh 
amounted to one-third of the profits of the 
entire property sold, for her life as aprovision 
for her maintenance. She lived for eighteen 
years after the exeoution of the sale-deed and 
enjoyed the profits of the said villages, 
and that fast must have materially affeoted 
the prioe whioh the property sold might otber- 
wiee have fetohed. 

In regard to the deed of mortgage, 
Rs, 2,154 were taken to pay a previous mort¬ 
gage deed for Rs. 1,000 executed by Mitan 
Singh on the 29th November 1898, That 
liability has been properly charged against 
the plaintiffs appellants. The propriety of the 
terms on whioh the loan was taken aannot 
be ooDsidered till a suit is filed by the 
plaintiffs for the redemption of that mort¬ 
gage, whioh is binding on them to the 
extent of Rs. 2, 151. As observed by their 
Lordships of the Privy Connoil in Oirdiiaree 
L<2ll V. Kantoo Lall (1), where the entire con- 

(1) I T. A. 32*, 14 B. L. R. 187i 22 W. R. 56; 3 
Bar. P. C. J. 880. 


sideration with the exoeption of a small por* 
tion is shown to have been taken for legal 
nesessity, the vendee oannot be deprived of the 
benefit of his purohase, In Buniyad Husain v. 
Mata Din Singh (2) and Qur Sakai v. Qirdhar 
Lai (3) a similar view was taken. The 
Couit below has directed the vendee or his 
legal representatives to pay to the plaintiffs 
a sum of Rs. 818 1-1 with interest at I 
per oent. per mensem to reooup them for 
the portion of the oonsideration for whioh 
no legal necessity was found to have been 
proved. In the oase of a mortgage no such 
question arises, beoause it is open to the 
plaintiffs to sne for redemption on payment 
of the amount for whioh they may be held 
liable. If the mortgage oontaios onerous 
terms, the propriety of those terms oan be 
oballenged when the suit for redemption is 
brought. The other pleas taken in the 
memoranda of appeal have not been pressed. 
The learned Gounsel, who appears fcr 
Musammat Munna Euar, does not press the 
oross objeotions Sled by him on her behalf. 

The appeals are, therefore, dismissed with 
costs. The oross-objeotioDS are also dismissed 
as withdrawn with costs. 

Appeals dismissed, 

(2) 36 Ind. Cas. 67; 19 0 C. 122; 3 O. L. J. 313. 

(3) 62 Ind. Cas. 75; 22 O. C. 84; 1 U. P. L. 11. 
(J. 0.) 64; 5 0. L. J. 411. 


PRIVY COUNCIL. 

Appeal prom tub AiLaHABio High Coqrt. 

January 20, 1920. 

Present'.—hard Shaw, Lord Philltmore, Sir 
John Edge, Mr. Ameer Ali and Sir Lawrenoe 

Jenkins. 

GIRDHAR DAS. SINCE deceased (now 

REPRESENTED BT BRIJ MOHAN DASS) 

—Appellant 
versus 

Raja SRI KRISHNA DATT DUBE and 

OTHERS — ResPONDB'iTS. 

Hindu Laio —3ri?afcs?KT)-o—ParfiVton, requieifes of 
—Division of interest - Intention to separate, xohether 
sufficient—Burden of proof. 

In a Hindu joint family a disruption of the 
status of jointness may taxe place by aKreoineni, 
without division of the estate by metes ami bounds! 
Even an unarabiguoaa e.vpressiou of an intention 
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by one member of the joint family to separate 
and hold bis share separately will suffice Bnt the 
qnestion ia one of fact, and the ones is on the party 
allejrinjr separation of interevt or the intention to 
separate to affirmatively establish it. ^p. col. t.] 

Appeal from a deoree of the Allahabad 
Hieb Court, dated the 18th Febrnaiy 1914, 
affirming a deoree of the Subordinate Judge* 
Benares. 

FACTS of the case sufficiently appear from 
their Lordships’ judgment. The trial Court 
dismissed the suit of the plaintiff-appellaut, 
and an appeal to the High Court (Sir 
H. Richards, 0. J., and Sir P. C. Banerji, J.) 
was dismissed. Hence this appeal. 

Messrs. De Orupfhsr and Oartht for the Ap¬ 
pellant, submitted that a partition had taken 
place between Harihar Dutt and his brother 
Shankar Dutt. To tffaot a partition it is 
not neoesf^ary there should be a separation 
by metes and bonndp: directly the members 
agree to hold their shares separately, it opera* 
tes as a partition. 

Balkishen Das v. Ram Narain Sahu (1). 

It is not Dooessary the other membsrs 
of the joint family should agree: without 
any agreement any member may indicate 
that he will bold his share separately: that 
alone operates as a partition. 

Oirja Bat v. l^adashtv Dkundtrai (2). 

The communication of an nnequivocal desire 
to separate amounts to partition. 

Kawal Nuin v. i'rabhu Lai {Budh Singh) 

(3). 

The evidence here shows the two brothers 
bad ceased to be joint. In the ekrarnama 
of I7tb June 1889 Shankar Dutt reserves bis 
right of recovery against Harihar: that was 
incompatible with the property being joint. 
Paragraph 5 of the deed is a conveyance 
by Harihar to Shankar of the whole of 
bis interest for a eooiideration previously 
arranged. 

[Lokd PtiiLMMORB: —You must say this 
deed was void, or you would have no interest 


(1) 80 I. A. 189: 80 C. 788; 7 0. W.N. 678; 6 Bom. 

L E. 461; 8 Bar. P. 0. J. 489. ^ „ v, 

(3) 87 Ind. Cbb. 821; 43 I. A. 161; iO 0. W. N. 
10fe5jl4A. L,J, 822; 20M. L. T. 78; 12 N. L. R. 
118* (19>6) 2 M. W. K. 66; 18 Bom. L. E 02l| 4 L. 
W. 114; 24 C. L. J. ;07[ 31 U. L. J. 465(48 0. 1081 

^40 Ind. Cas. ?86; 44 L A. 159; 16 A. L. J. 
RMi. 2 P L W. 67( 21 0. W. N. 1^86! 83 M. t*. J. 42, 
19 Bom'L R 642,26 0. L. J. lOI, <191?.'M. W.N. 
614; 6 U W. ?30; 39 A* 496 (P. 0.). 


at all: I pappose yon use it as evidence of 
the state of the family.] 

That is so. The whole of the provisione 
of the deed are contractual: the brothere 
oould not contract except on the basis of 
the senaration which we contend had oooar* 
red it the property were joint, Harihar eonld 
not deal with the sacoessioo. 

The deed of 1889 did not divest. Harihar 
of title; it was altogether void. The deed 
required the sanction of the Court of Wards. 
Harihar Dutt and Shankar Dutt being 
di^gnaliBed proprietors, section 205B cf Aot 
XIX of 1873 required the sanction of the 
Court of Wards to any disposition of the 
property by either of them. The High 
Court have wrongly assumed that each 
sanction was given. It has never even been 
alleged that it aas given: and we submit, 
first, that there is no presumption that it 
was given, second, that the burden of proving 
snob sanction as a condition precedent to 
the validity of the deed lies on the persons 
claiming under it, and that such burden has 
not been discharged. 

Messrs. Dunne and Pankh, for the Respond¬ 
ents.—The question whether there has indeed 
been a separation between these two is a 
question of fact. There is no question of any 
unequivocal expression of intention here, the 
only question is, was there an agreement 
to separateP That is a question of fact, to 
be decided by way of inference from facts. 
It is not enough to say that the documents 
are incompatible with the property being 
joint: it mast be shown they were inoonsis* 
tent with any such proposition. If there 
bad been a separation of interests, the Court 
of Wards would have kept separate accounts. 
The presumption is that the brothers re* 
mained joint: that preeomption has not been 
rebutted. 

The property being joint, Harihar eonld 
not mortgage it except tor neoeseity; it has 
been found that there was no necessity. 

If, however, it be held that the brothers 
were eeparate, the High Court have rightly 
held that the deed of 18^9 was valid. By 
that deed Harihar transferred bis interest 
to Sbankar: he bad nothing left to mortgage. 
As the High Court point out, it was never 
questioned in the trial Court that the Court 
pf Wards sanotipned tbs arrangsmsut, and 
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tbe qaesfcion beiog odo of faQi, it was not 
open to appellant to raise it for the first time 
in appeal. 

JUDGME.YT, 

Mr. A.^fBBa ALi.^Thesoit whish has given 
rise to this appeal was hronght in the Coart 
of tbe Sabordinate Judge of Banares on the 
8th Angast 1910 to enforoe a mortgage 
bond for R^. bO.OOO ezeoai'ed bv one R^ja 
HaTihar Dot Dobe in favonr of Bieambhar 
Dts, tbe plaintiff's fatht^r, sinoe deoe'^eed. 
B/ this bond, whiob bears date the fitb 
Ootober I88if, Harihar Dot porported to 
hypotbe'^ate a half share of a large property 
oommonly known as tbe Janopor Estate in 
the Jaanpar Distriot, then in his posaeseion. 
Harihar Dot died in 1892 and on bis 
decease the property came into the possession, 
of bis younger brother, Raja Shankar Dot 
Dnbe. Shankar ■ Dot died three years later. 
The minior defendant Ki-hen Dat was 
adopted after Raja Shankar Djt’s death by 
his widow aoder hie antbority. 

The Coart of Wards have aosamed 
charge of the estate dutiog Ki-tben Dot's 
minority. 

The Jannpnr Estate owes its origin to 
one Sheo Lai Dobe who lived towards the 
end of the eighteenth and tbe beginning of 
tbe nineteenth oentory, and appears to have 
been a man of oousiderable bu>ine9S ability. 
P If his services to the British Givernment 
he bad received the title of R<ja, which 
has oontinned in his family as all its heads 
in snaoeesijD seem to bavo enjoyed it. Hari- 
bar Dot and Shankar Dat were fourth in 
descent from Sheo LU. and in 1879 they 
were the only persons interested in the 
Jaanpar Estate. Harihar Dot was admit¬ 
tedly a person of extravagant habits ; he 
had, in the ooars9 of tbe few years daring 
which he had been in possession of tbe 
property, contracted debts amounting to 
several lakhs of rupees. Shankar Dot was 
evidently more prudent and aoxions to pre¬ 
serve intact the ancestral estate and dignity. 
In order to save tbe property from ruin in 
ooDsequenoe of Harihar Dot's eztravaganos 
the two brotbera jointly anplied in October 
lb78 to the Gonrt of Wards to assume 
charge of tbe estate and to discharge the 
debts with whish it had become enoam- 
bered. The annlication was acceded to, and 
the Oooft of Wards held tbe estate for *en 
years, during which all the debts were paid 




off and the property was once more solvent, 
The law which vesta in the Biard of Rivenne 
as the chief revenue authority in tbe Pro¬ 
vince the powers of a G ■’ort of Wards defines 
theolasa of proprietors di«qialifi id to manage 
their property and of whose 0 sta*’'e it may 
assume charge. Among these prooristor* are 
included persons declared by the L’C^I Q-'V* 
ernment on their o vn aDol’oa*'iin to be dis¬ 
qualified” (Act XIX of 1873, L\nd Rivaous, 
N. W. P, seoM'nns i93 and l94). Hirihac 
Dat and Shankir Dat came within this cite- 
giry. By a later Ant (Vllt of 1379, seosion 
24), a further section (20)B) was insartei 
in Act XIX of lb73 whic'a introiucad the 
wholesome provision that; — 

**P 0 r 8 ons whose properly is under the 
euperintendence of the Court of Wirls shall 
not be competent to create, without the 
sanction of the Court, any charge upon, or 
interest in, auob proparty or any part there- 

"And no such property shall ha liable to 
be taken in exsoutim of a decree made in 
respect of any contract entered into by any 
snch person woile his property is under such 
saperintenleDoa.” 

THm proviiijn of the law prevented Hrari* 
bar Dus from encambering thesstate during 
the management of the Court of Wirds. But 
Shankar Dat was, evidently and not withont 
reason, aporeheosive that his brother would 
re-ume his hibitsof extraviganoa on tbe 
relea-^e of the property by the Jourtof Wards. 
In order to prevent so far as possible b’S 
burdening the estate, Shankar Datobtained 
from him an agruement by which among 
other ooLiditions Harihar bound himself not 
to contract any debt without Shaokir'a con* 
sent. It was agree 1 that on a breach of 
this ooidi'ion Hirihur shoull forfeit his 
right to the possa^sion and management of 
the estate, which shonll devolve on Shankar. 
This document was executed on tbe 13bh 
June 1839 bub w.is not registered until 
January 18 lO. Whilst the property was 
under the administration of the Court of 
Wards, Harihar had borrowed Rs 5J,000 
fro n Bisim )bar D iS on five promissory notes. 
The estate was released on the let October 
l8“i9 an! five days after, that i^, on the t3th 
Or.'obsr, he exe'^uted the mortgage bon I in 
eu■^ in substi^u'ion of the promissory no os. 

Bisambhar D*s appears to have brought 
an action on tnic bond in the liCetic‘>s oi 
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ShftDkar Datt, bat it was withdraws, 
owing, it is said, to some teohnioal 
defeat, with liberty to bring another enit. 

The present aotioa was inetitated as 
already stated on the 9th Aagast 1910. 
The plaintiff Girdhar Das (who is insane 
and Boes by his oommittee or oertifioated 
gnardian, his wife) and the defendants 
other than the Oolleetor and Kishen Datt 
are the heirs and representatives of the 
original mortgagee, BUambbar. The plaint* 
iS*s elaim to bring to sale the half share 
of the Jaanpar Estate under the mortgage 
rests on three grounds:—Firstly, that it is 
an impartible estate, and that, therefore, 
Harthar Dot had absolnte power of alienation 
over it ; secondly, that even if it was not 
an impartible Eaj but a property sabieot 
to the ordinary rales of the Hinda Law, 
it had been partitioned between the two 
brothers, and that at the time of the 
mortgage, Harihar was holding possession 
of bis share separately from Shankar; and 
thirdly that even if there was no partition, 
the debt was inoarred by Harihar Dot as 
the managing member for legal neoeseity 
and the benefit of the joint family. 

The Oolleotor, representing the Court of 
Wards, joined issae with the plaintiff on 
all these points. He contended further 
that at the time of the mortgage Harihar 
had no right in the property, as be had 
under the agreement of the 13lh Jane 
1889 relinquished all his rights in the 
estate in favour of Shankar Dot, and that 
even if for any reason the agreement was 
not enforeeable, Harihar Dot a? a member 
of the joint family was incompetent under 
the Hindu Law to execute the mortgage 
in question. 

It appears that in a suit instituted in 
1893 against Raja Shankar Hut by one 
of Raja Harihar Dot’s oreditora named 
Bithal Das, the validity of the agreement 
of the I3th June 1889 was put in iesoe, 
and the High Court in that case bad 
decided that it was a valid agreement 
made for valuable consideration and bir.ding 
on Harihar Dnt and all persons deriving 
title from him. 

In ibe (xerent case the Soboidinate Judge, 
before whom it came for trisl in tte first 
inslaroe, held that the Jaanpar Estate in 
question was ' not an impartible Raj, but 
an ordinary estate of a joint Hindu iamil]-,” 


and as there was no proof of any legal 
necessity, the mortgage-deed on which the 
suit was brought was ' invalid.’’ He re¬ 
ferred (o the decision of tbe High Court in 
Bithal Das v. Shankar Bat (4) with regard to 
the effect of ibe agreement of the 13th June 
1889, but properly observed that the 
parties were not tbe same in tbe present 
action, and that tbe pronouncement made 
in that case could not, therefore, operate as 
res iudicata^ Upon tbe findings of fact at 
which be arrived the Subordinate Judge 
dismissed tbe plaintiff’s suit. 

The learned Judges of tbe High Court 
of Allahabad on appeal, after disposing 
of tbe question whether the estate in suit 
was an impartible Raj ” or not, proseeded 
to deal with tbe case on tbe basis of the 
agreement of the 13th June 1889. They 
first expressed their agreement with tbe 
view of the first Court on the plaintiff’s 
con'ention that the estate was impartible. 
They then went on to say as follows 

** There is no evidence of partition save 
certain recitals in applications and other 
documents, including tbe agreement to 
which we have just now referred, to the 
effect that they were owners in equal 
shares. We do not think that it is neces¬ 
sary, having regard to the view we take 
of the case, to decide that there bad been 
what amcunted in law to a partition bet¬ 
ween the brothers. ” 

It is to be regretted that the learned 
Judges did not express more decisively their 
opinion on the contention of partition, as 
it would have saved much disonssiou before 
this Board. In the result they held that 
the Hgreemen* was valid and binding, and 
accordingly aflfirmed tbe decree of the Sub¬ 
ordinate Judge dismissing tbe snit. 

On appeal before this Board it is admit¬ 
ted that tbe concurrent finding of the two 
Courts in India on tbe question of im- 
partibiliiy is oonclusive. The debate, there¬ 
fore, has been confined to two'points—t«f., 
whether, ascepting that tbe estate was at 
one time a joint family property, tbe 
plaintiff has succeeded in establishing that 
at Ih- 'ime of the mortgage the brothers 
were separate ; and secondly, whether the 
agreement of the 13ih June <889 was 
invalid and inoperative as it was not entere 
(i) 17 A. 264 at pp 272, 2781 A. W. N. (1896) 67|. 
6 lad Deo. (n. e) 494^ < 
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into with the sanotion of the Conrfc of 
Wards. It is elear, however, that tbe 
latter queetion would require determination 
only if separation is established. 

The Unbe family, it should be observed, 
are aubjeot to the Mitakshara Law of tbe 
Benares Sobool. Admittedly there has been 
no actual partition between the brothers ; 
nor is it alleged, much less proved, that 
they enjoyed separately the rents and pro- 
Bts of their respective shares. It is not 
suggested that they were separate in mess 
and worship, What is contended for is 
that by their acts they bad agreed to a 
division of interest, " which amounted in 
law to a separation. No doubt a disrup* 
tion of the status of jointnesa may take 
place by agreement, without division of 
the estate by metes and bounds. Even an 
unambiguous expression of an intention by 
one member of the joint family to separate 
and hold hie share separately will suffice. 
But the question is one of fact, and the 
onus is on tbe party alleging separation of 
interest or the intention to separate to 
affirmatively establish it. 

Tbe plaintiff in support of bis contention 
relies principally on two documents. One is 
a deed of compromise bearing date the 
2nd January 1875, entered into bstween 
Baja Laobmi Narain Dube on one sidr, 
and tbe two brothers (Harihar and Shankar) 
on tbe other. Laobmi Narain was a cousin 
of Harihar and Shankar, and was at the 
time the bead of the Dube family. Shankar 
was then a minor and was represented on 
the compromise by tbe Collector, the share 
cf these two being apparently in 1:73 in 
charge of the Court of Wards. The docu¬ 
ment recites that dispute relative to 
a partition of tbe riasatt ” meaning thereby 
the estate, ' bad been going on for a 
long lime between tbe parties owing to 
which no heneSt whatever had been derived, 
but on tbe contrary los.'ei sustained, and 
that, therefore, tbey were entering into a 
compromise with tbe object of maintaining 
the riasat. ” The parties then proceed to 
make the following declaration :— 

The riatat is a Raj which was acquired 
by the ancestors of the parties, that wetr 
our heirs will never express a wish to have 
tbe profits or anything else partitioned, if 
we make a partition, it will not be enter¬ 
tained and this riasat will always continue 


« 


joint and we, both the parties, namely, 
Raja Laohmi Narayan Dubey, first party, 
and Raja Harihar Dut Dubey and Shankar 
T)ut Dubey, tbe second parties, have equal 
rights. The matters relating to gaddinashini, 
management of affaire, the expenses of the 
rinsat and family, and poseession of Laobmi 
Narayan Dube will continue as hereafter 
in accordance with ancient custom. After 
tbe present gaddinashin the person who may 
be the eldest in age and qualified, will be tbe 
gaddi-nashin in future. Matters oonceoted 
with the management of riasat will also be 
attended to by up, the second parties, in 
ocnourrenoe with the others. The debts 
that are due up to this day by the parties 
will be paid from the whole of the 
and debts must on no account be contracted 
in future without the consent of (be parties.” 

Tbe parties to this document certainly 
do not evince any desire or intention to 
separate or to divide their respective in« 
terests in tbe joint estate ; on tbe con* 
trary, they insist on tbe continued existence 
of tbe estate as the joint property of tbe 
three executants. Tbey call tbe estate a 
“ Raj,” and the head of the family for 
tbe time being “ the eldest in age and 
qualified ” as the gaddinashin ; but that in 
DO way affects the status of the family 
as a joint Mitakshara family, 

Particular stres?, however, is laid on the 
terms of a document executed by bhankar 
Dut on tie ISth June lc79, shortly after 
the Court of Wards bad assumed charge 
of the Jaunpur Estate. It is called an 
ikrarnama or agreement and is in tbe 
nature of a deed-poll. By this deed 
Shankar Dut binds himself and bis heirs 
not (0 lai&e any objeoiion to the sale or 
transfer by the Collector, or any other 
duly authorised officer of the Court of 
Wards, of any Zamindari ilaka ‘appertain- 
itg !o the estate” and belonging to him, 
for the purpose of liquidating tbe debts 
with which it was burdened. At the fame 
time be reperves his right to oompen^aiion 
against his brother. It is urged that the 
declarations contained in this document 
eho -v a pre exis’iog severance of intorost 
between the two brothers. U bi-otjines 
nteeseary, therefore, to refer shortly to the 
terms of the document. It begins v;ith the 
statenrert that the ‘‘executant” had pio- 
sented an application jointly with Harihar 
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on the 25tb October 1878 to the Collector, 
and the Zimindari property belonging to 
him “ which in held jointly with Raia 
Harihar Dat Bnbe has been placed ander 
the management of the Coart of Wards.” 
It then goes on to aay :— 

” Ar the debts are heavy...and as Raja 
Harihar Dnt Dnbe, and I, the ezeoatant, 
are the proprietors of a moiety share each, 
and if any ilaka belonging to the riasut 
is disposed of, then owing to the property 
being held in sbares (jointly) there is no 
hope of getting a fair price owing to appre* 
benoions of fatnre objections being raised 
either by up, or oar heirs, I, tbe ezeontant, 
do hereby agree and give it in writing 
that if tbe Collector of the District of 
Jannpnr, tbe officer of the Court of Wards, 
or with the permission of the paid officer, 
the manager transfers by sale any Z imindari 
ilaka appertaining to tbe n'aiat belonging to 
me, the ezeoutant, with the object of liquidat¬ 
ing the debts and apolies the proceeds in 
liquidating the debts, then T, the ezeootant, 
or my heirs and euooessors will rai^e no 
ohieotions in future in respect of snob 
transfer, and I, the ezeoutant, or my heirs 
and BuoaeBscra will make no objection 
(after the management of tbe Court of 
Wards has been removed! in respect of 

tbe traopfer aford^^aid either against the 
C^urt of Wards or the persons to whom 
the Court of Wards may transfer the 
property. But it most be understood that 
this ikrfirnama (deed of agreement) will 
in DO way be detrimental tn any of my 
rights whiob 1 had against Raja Harihar 
Dai Dube before its ezeoution ; beoauRe 
after tbe transfer of some of tbe ilakaa^ 
appertaining to the riatat only a Urge 
portion of the rvnat will be left free from 
inoumbranoo, and then whatever claim I 
may have with reference to the imlak 
which may be in existenoe I will make it 
against tbe imlak which is left and against 
my pa» tner.” 

This doonment was executed, as it 
clearly states, with tbe object of enabling 
the Collector or the Court of Wards to 
give good title to tbe transferees an* 
hampered by the possibility of future litiga¬ 
tion by any reversioner. It was the only 
mode by which a fair price could be assured. 
There is no etatemept that tbe properties 


were held separately or that the interests 
of the two brothers were separate or 
sepaYately enjoyed ; nor that any severance 
of interest was intended. On the contrary, 
it distinctly stages that the estate was 
held ** jointly ’* and that the two brothers 
were entitled to it in equal shares. The 
reservattoD by Shankar Dot of his rights is 
a natural corollary to the right of every 
joint tenant to claim upon partition com¬ 
pensation from bis CO parceners in fbe event 

of uneqral division. Reference has also 
been made to the joint agreement executed 
by Harihar and Shankar on the I3th June 
1889, Their Lordships have examined this 
docnment also with great care and given 
due weight to the considerations urged on 
behalf of the appellant, but rhey fiod no 
trace of any previous separation or intend¬ 
ed separation. On tbe contrary, the whole 
policy of the agreement is to keep the 
e'^tate undivided in the family. There is an 
evident and natural desire to raise the 
prestige of tbe estate by calling it a 
R^j, and by styling the bead or karta of 
the family the gaddinashin. But, as 
already stated, there is no indication through- 
out the document that there wan an inteu- 
iioD to disrupt the status of tbe family. 
The Court of Wards assumed charge of 
tbe estate as a joint estate, and throaghout 
its »dministration treated it on that foot¬ 
ing ( ide for example the sale notification 
of the 15th August 1879), The village 
administration papere {waiibul'an^ for 
1886 contain statements to the same 
effect. 

Their Lordships do not think it necessary 
to refer to any of the documents executed 
by Harihar Dot or Shankar Dat after 
tbe date of tbe mortgage of (be 6tb 
October 1889, as its validity and enforoibili- 
ty against the estate must be determined 
on tbe basis of the status of the family at tbe 
time it was executed and of tbe powers of 
Rarihar Dot to bind tbe property. On a care¬ 
ful examination of tbe evidence their Lord- 
ships have come to tbe ooncloeion that the 
plaintiff has utterly failed to establish the 
separation on whiob he rested his claim. 
Admittedly there is no proof of such 
legal necessity as would justify the creation 
of the mortgage iu respect of tbe joint 
farrily property. In this view of tbe case 
their Lordships dp not oopRidpr it nepesear^ 
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to enter upon a diaonpsion of the validity 
of the agreement of the 13th June 1889. 

A nomher of deoifliona by ibis Board was 
were referred to on behaif of the appellant 
but bavin? regard to the fasts of this oase 
they reqaire no examination. 

In their Lordships’ judgment this appeal 
should be dismissed with aoats, and they will 
humbly advise His Majesty aooordingly. 

Appeal dumitsed. 

Solicitors for the Appellant.—Messrs. T. L, 

WiUon Sf Co. 

Solicitor for the Respondent. —Mr. E. 
Vaigado. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Skcoud Civil Appsal No. 176 op 1919. 

January lO, U20. 

Present: —Mr. Lindsay, J. C. 
DRIGPAL SINGH another—Plaintipps 

—Appellants 
versus 

SUKHNANDAN LAL and others— 
Dependants—Re-pon dents. 

Minor—Guardian ad litem, appointment of —Dia. 
qualified person appointed guardian—Minor, uhelher 
represented—Hinlu Law—Joint family- Morigag. by 
father—Decree against fathei —Sole of moriyaged 
property—Redemption, suit for, by sons, maintainability 
of. 

If the law absolutely disqualiSes certain persons 
from being appointed guardians ad litem, the 
appointment of any such person in that capacity 
is a nullity, and the minor is not at al) represented 
in the litigation, [p 300, col. 2.] 

Dammar Siny/i V. Pirbbit Singh, 4 A. L. J. 165; A 
W, N. • 1907 70; 2W A. k9', distinguished. 

A Hindu father executed a mortgage which was 
binding on his sons. The mortgagees obtained a 
decree on the basis of that mortgage again^t the 
father alone, without making the sons parties 
to the buit, and themselves purchased the mort¬ 
gaged property in execution of their decree Subse¬ 
quently the sons sued the mortgagoes-purcKasers, 
seeking inf«r alia redemption of the propertv: 

Held, that the suit was maintainable forredemp- 
tion of the mortgaged property, [p 3ui,col 1} 

Debi Sinyh v Jia Ram, i:6 A. 214; A. W. N. U903) 
21, distinguished 

Hard cases must not be allowed to make bad law. 
[p. 802, col. 1.] 

Appeal from the decree of the District 
Judge. Hardoi, dated the 29tb March 1919, 
♦ODfirm’iig the decree of the Subordinate 
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Judge, Hardoi, dated the 2ad April 
191H. 

Mes'rs. A. P. Sen and H. K. Qhosh, for 
the Appellarts. 

The Hon’ble Pandit Ookarnn Eatfi A/wrn, 
for Reipordente Noa. 1—4 and 6—9. 

JUDGMENT.—The two appellants in this 
caee are the eons of one Gopal Singh, who was 
impleaded in the enit as defendant No 5. On 
tbel7tb of November 1891 Gopal Singh exe* 
outed a simple mortgage of certain property 
in favour of the defendants or their predeoes- 
eors-in-title. On the 6th of January 1904 
a suit WAS btought on this mortgage to 
which Gopal Singh and bis two sons, the 
present plaintiffs, were made parties as 
defendants. At the time this suit was 
brought the sors were minors and it is 
proved that their mother was appointed 
their guardian ad litem. The suit was 
contested cn a variety of pleas the principal 
defence set up by the minors’ guardian 
being that the mortgage was not binding 
on account cf want of legal neoeesity. The 
ifisoee were fully tried out and the Coort 
came to the conclusion that the mortgage 
was binding on the minors and decreed the 
claim. Subsequently the property was sold 
in exeonlioD of the mortgage decree and 
purchased by the mortgagees themielves. 
The present suit has been breught by these 
sons of Gopal Singh for the purpoee of 
reerverirg the property which was sold in 
execution of the mortgage decree. The 
allegation was that the property was joint 
BDoestral properly, (hat their father Gopal 
Singh who made the mortgage was a man 
of prefligate habit?, that the mortgage debt 
was in no way binding on them, and that 
they were entitled to have the decree in 
the previous suit set aside on the ground 
that they weie not duly represented in the 
litfgatirn. They claimed possession of the 
properly with an account for mesne profits. 
In the concluding portion of the 12th 
paragraph of the plaint the plaintiffs offered 

to pey any part of the mortgage debt which 

the Court might find to be binding upon 
them. 

Both the Courts below hfave dismissed tl q 
plaintiffs’ claim. The Subordii.ale Judge 
was of opinion that the plaimiffs were i;ot 
duly repieeented in the litigation of 190 (• 
nevertheJesB be held that they were board 
by the mortgage, it having been proved 
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that at tbe time the mortgage was made 
these sons of Gopal Singh were not in 
exietenaa. The Sahordinate Jadge held, and 
I think rightly, that in these oironmatanoes 
the SODS Goald not ohallenge tbe validity of 
the mortgage deed. 

Regarding the right of tbe plaintiffs to 
reoover the property by redemption, he 
held that snob a olaim was net tenable 
for, although tbe plaintiffs were not properly 
represented in the mortgage suit, nevertheless, 
according to the Subordinate Judge, the 
desree which was passed in the earlier 
suit is a wholly good decree at least 
against the mortgagor and the sale of the 
mortgaged property under tbe decree was 
effective. He held that as the mortgage 
bad merged into the decree and sale, there 
was no longer any case for redemption. 

Id appeal the learned District Judge 
did not expressly decide the question 
whether these plaintiffs had been properly 
represented in the earlier litigation. He 
refers to the finding of the learned Subordi* 
Date Judge, however, and does not express 
any dissent from the finding. He agreed 
with the Subordinate Judge that the plaintiffs 
were horn after the mortgage bad been 
executed and so were not in a position to 
attack tbe validity of the mortgage. On the 
Question of redemption which was distinctly 
raieed in the lower Appellate Court, tbe Dis¬ 
trict Judge agreed with the first Court on the 
ground that the mortgage had merged in 
the decree. He says in the oonoluding 
portion of bis iudgment that the validity 
of tbe decree cannot be impeached because 
tbe validity of the mortgage itself is 
unshaken. This latter expression of opinion 
oannot be accepted, for obviously there 
may be a good and valid mortgage and 
yet a decree passed on tbe mortgage may 
not he valid in the rense that it is 
not binding upon the plaintiffs as in this 

case. _ , 

The first point which was argued here 

was regaiding the posilicn of these plaintiffs 
in the earlier suit. Section 457 of the old 
Code of Civil Procedure laid down expressly 
that no married woman could bs appointed 
guardian ad litem of minor delendantu and 
there is no question now that tbe mother of 
the plaintiffs at tbe time of the suit was a 
married woman. Her husband was still alive 


and was one of the defendants in the enii* 
It seems quite clear, therefore, that the mother 
was not a person who oonld legally be ap« 
pointed a guardian ad litem in tbe case and 
if that is eo, I am unable to understand 
bow it can be contended that these plaint* 
iffs were duly represented in tbe litigation. 

I agree with tbe opinion expressed on this 
point by the learned Subordinate Jndge. A 
number of oases have been cited to me on 
behalf of tbe respondents here, but it seems 
to me that they are clearly dtetin* 
guishable. They are oases in which an 
irregularity was committed in the matter 
of appointing a guardian ad ZtVcm, such for 
example as the omission to record a 
formal order of appointment. Cases of 
irregularity seem to me to stand upon an 
entirely different footing from the case 
which I have now to deal with. If the 
law says that certain persons cannot be 
appointed guardians ad litemy it necessarily 
folio STB that the appointment of any snob 
person in that capacity is a nullity, and the 
minor is not represented at all in the Utiga* 
tioD. Tbe nearest case to the present which 
tbe learned Counsel for the respondents oonld 
refer me to was one reported as Dammar 
Singh V. Ptrbhu Singh (1). There it was 
held that an irregularity under section 443 
of tbe Code of Civil Procedure did not 
vitiate the decree. That was a case in 
which tbe mother of minors bad been 
appointed guardian ad litem, although there 
was in existence at tbe time a oertitioated 
guardian who had been appointed by tbe Civil 
Court under the Guardians and Wards 
Act. If that case was rightly decided it is 
nevertheless diatinguiehable from the case 
before me, for a reference to section 443 
shows that even where a certificated guardian 
has been appointed, another guardian ad litem 
may be appointed by the Court for special 
reasons to be put on the record. There is 
DO absolute disqualification in that case, but 
in tbe case contemplated by section 457 of 
the old Code there ia an absolute disquali* 

4 

fioation. A married woman is declared to 
be a person who oannot be legally appointed 
as a guardian ad litem. 

1 am quite clear, therefore, that tbe pl^a 
of the plaintiffj in tbe present suit, that 
they were not represented in tbe earlier 

(1) 4 A. L. J. 155; A. W. N. (1907) 70; 29 A. 290. . 
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litig&tioD) mast prevail. It nesessarily fol¬ 
lows from this hading that the deorae is 
Dob binding npoc them. On tbe other hand 
it is not to be supposed that thess minors 
are now in a position to re-open tbe whole 
question whish was litigated in the earlier 
suit. They oannot ba heard to attack the 
mortgage apon which the deoree was passed 
for, as already explained, that mortgage is 
binding npon them. It was exsonted before 
they same into existenoa. Tbe only right, 
it seems to me, which these plaintifts can 
be said to retain, is the right of redeeming 
the mortgage. It is trne that in tbe mortgage 
decree, which was passed in 1901, the defand* 
ants were given an opportunity of redeem¬ 
ing the mortgage before the sale took place, 
but then, as it has been fonod, tbe present 
plaintiffs were nob parties to that decree 
and so it cannot be said that they were 
given an opportnnity cf exercising their 
right of redemption. 

It has been strongly contended on behalf 
of tbe respondents here that the right to 
redeem is now gone, and certain oases have 
been cited to me, tbe strongest of which 
in favour of the respondents is a Foil Bench 
raling of tbe Allahabad High Court reported 
as Debt Singh v. </»c Ram (2). It was 
there held in a suit similar to the present 
that "Where property belonging to a joint 
Hindu family has been sold by auction in 
exeoutionof a decree obtained upon a mortgage 
of such property executed by tbe father of 
the joint family, it is open to tbe sons to 
sue for the recovery of their shares in the 
property so sold, if they were not made 
parties to the suit in which tbe decree against 
their father was obtained, provided that tbe 
mortgagee bad at the time of tbe suit notice 
of their interests in tbe property. But their 
suit must be based upon some ground which 
under the Hindu Law would free them from 
liability as sons in a Hindu joint family to 
pay their father’s debt. A sale once having 
tatren place, the sons cannot succeed in a 
suit to recover the property sold upon the 
sole ground that (bey were not made parties 
to tbe original suit.” It is argued here 
that this case covers the facts of the case 
now before me. It is, however, to be noticed 
that in the Allahabad case the property bad 
been sold in execution and had been pur- 

(2).26 A. 314iA. W. N. (1003) 21. 


chased by third parties. It is also material 
to notice that in that suit tbe sons did not 
make any offer to redeem tbe property. 
They wanted tbe mortgage decree set aside 

and asked for no other relief except recovery 

of poseessioD of the property which had 
been sold. In my opinion there is a distinc¬ 
tion between this Full Bench case and tbe 
case which 1 am now considering. Here, 
as 1 have pointed out in an earlier portion 
of the judgment, the plaintiffs have offered 
to pay up any portion of the mortgage debt 
which may be found to be owing from 
them. This case is not to be decided 
solely upon the principles of Hindu Law 
referred to in tbe Fall Bench case of tbe 
Allahabad Court. A question of mortgage 
law is also involved, and I am unable to 
bold in favcur of the respondents that a 
party \\bo is interested in the right to 
redeem and who was not made a party 
to tbe mortgage suit can be deprived of 
his right cf redemption. There is no 
question that, although these eons of Gopal 
Bingb were born subsequent to the date 
of the mottgage, they were at the date 
Qf tbe mortgage suit persons interested 
IQ tbe mortgage property. They bad ac¬ 
quired an interest by birth. They were, 
therefore, neoeseary parties to a suit for 
and although they were nominaDy 
parties ^ have, for the reasons already 
given, decided that they were not parties 
in law. Their right to redeem the mortgage, 
therefc^P* eeems to me to be unaffected by 
the decree* and this is the error in which 
I think both the Courts below have fallen. 
They talk atout the mortgage having 
merged into the decree, forgetting that the 
decree is not binding npon the plaintiffs, 
who were no legal parlies to it. 

Another argument put forward here is this, 
namely, that the sons were really represented 
in the suit which was brought against their 
father the managing member of the joint 
Hindu family. On this it is suffioient to 
observe that it cannot be preeumea that 
the mortgagees brought the suit against 
tbe father in his capacity as managing 
member and as representing tbe rest of 
the family, for the fact remains that in 
addition to the father the mortgagees-plaint- 
iffs impleaded both tbe sons as Uetenaani^. 
Further it is apparent from the nature of 
the defence which was put forward iu tie 



302 tNDIAN OASES ' [lfl2d 

?1BU OF B^UOBlND MiHJlttlL V. FIRM OF 007SRDHAMD18 7ISHIN01B BATaKCBaND. 


morfcgagre eait that the father did cot pat 
forward a defeaoe wbtob represented the 
defenoe open to bis own sods. It is, 
therefore, not one of those eases in whioh 
a mortgage deoree obtained against the 
father of a joint Hinda family binds the 
rest of the family. The case is perhaps a 
hard one in many ways, for there is no 
reason to doubt that every possible plea 
whioh these plaintiffs oonld have raissd in 
the mortgage suit was taken and deoided 
against them. On the other band hard 
oases must not be allowed to make bad 
law, and there oan be no qaestion that the 
plaintiffs had no legal gnardian representing 
their interest in the previons litigation. 
The respondents, moreover, cannot be beard 
to oompHin on this soore, for after all they 
were the persons who had the oondaot 
of the salt and upon whom lay the legal 
obligation of seeing that a properly oonstitated 
legal guardian was appointed for the 
minors. I have deoided, therefore, that this 
appeal mast he allowed to this extent, 
namely, that the plaintiffs mast be given 
an opportnnity to redeem the mortgage. 
It will, 1 fear, he necessary to remit the 
ease to the lower Goort for a Boding 
upon the amoaot payable by these plaintiffs, 
for the defendants-mortgagees have been in 
possession since the date of the sale, and 
it will be neoes.<ary in making op the 
aoooant between the parties to take into 
ooDsideratioD the me^ne proBts which the 
mortgagees have received since they took 
over possession. 1 send down the case 
accordingly to the lower Appellate Ooart 
for a finding npon the amount payable by 
the plaintiffa-appelleots in reapeot of the 
mortgage after taking a foil account 
between the parties. The finding of the 
Court below will be retorned to this Court 
within two months, and ten days to ran 
from the date of the lower Court’s finding 
will be allowed to the parties to file 
objections. 

Appeal partly alloired\ 

Oase remanded. 


PRIVY COUNCIL. 

A?PJSL3 FSOM TUB SiKD JQOlCUL OOMMIB- 

sioiiBK’a Court 

February 17, 1920. 

Prej9»<:—Viscount Cave, Lird Moulton, 
Sir John Eige and Mr. Ameer Ali, 
FIRM OF BAMOHAND MANJIMAL 

AND OTUGRS —APPBLLANTS 

versut 

FIRM OF GOVBRDSANDAS VI8HINDAS 
RATANOHAND and OTuKRi— 
Rksponubnts. 

Civil Procedure Code ("Act V of 1908j,««. 109, 110 
^Arbifration Act (IK of ISSR;, s. 19—Appeal to Privy 
council—Final order, wkat is—Order refusing to 
stay suit, xohether final. 

An order is “final" within the meaning of section 
109 of the'-ivil Prooednre Code only if it finally 
disposes of the rights of the parties, [p. '^01, ool. O 

An order refusing to stay a suit under section 
19 of the Arbitration Act does not finally dispose 
of the rights of the parties, but leaves them to 
be determined by th« Courts in the ordinary way. It 
is not, therefore, a “final order" within the m<>aning 
of section lOJ of the Civil Procedure Code. [p. BOi, 
ool. 2.] 

Consolidated appeals from sir orders of 
the Court of the Judicial Oo-nmiasioner, 
Sind, dated the I6th April 1918, reveraing the 
orders of the Additional Judicial Oommia* 
sioner, Sind, the acting as District Judge. 

FAGPS.—The plaintiffs-respDqdenta op¬ 
posed the defendants* application to stay 
proceedings in these 8ni% mainly on the 
ground that an umpire would have to bj 
appointed under the arbitration clause, and 
that an umpire ao appointed was not 
likely to be impartial. The first Oourt 
granted a stay, but on appsal the Juiioial 
Commi?aioner*8 Court (Pratt and Fawcett), 
after a remand for evidence, found that 
there was a strong probability that an 
umpire would have to he appointed and 
that such umpire would not be impartial, 
they, therefore, held that it was a ease where 
the Courts should retain their jurisdiction; 
reversed the trial Judge’s order, and directed 
that the suits should proceed in the nsnal 
way. An application was made for leave 
to appeal to His Majesty in Council. 
Respondents opposed this application on 
the ground that the order refasing a stay 
was not a final order, but the Judicial 
Oommiseioner’s Court (Fawcett end Ray¬ 
mond), mainly on the anthority of Secret 
iary of Stats for India iw Council y, BT%ti9h 
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to the Jodtoiel Commissioner for oerti6oates 


India Steam Navigation Co. (l), held other¬ 
wise and gave leave to appeal. 

Sir John Simnn^ K. 0 , and Mr. E. B, 
Baikef, for the Respondents, took the pre¬ 
liminary objeotion that the appeal was 
inoompetent, inasmooh as the order appealed 
from was not a Qnal order within the meaning 
of seotion 109 (a) of the Code of Civil Pro- 
eednre, 1908. 

Mr. Upiohn^ K. 0., and Mr. Eenworthy 
Brown, for the Appellants, submitted that 
this point was no longer open to respond¬ 
ents. They bad raised it on the applioation 
for leave to appeal: it had been deoided 
against them, and they had not appealed 
against the decision. 

The Board held that the point as to the 
oompetenoy of the appeal Wrie still open. 

Sir John ^'tmon submitted that the orders 
under appeal merely deoided what tribunal 
was to adjudioate upon the rights of the 
parties: they did not determine those rights 
at all, but merely left them to be deter¬ 
mined by the Courts in the ordinary way 
instead of by arbitration, An order is 
final only if it finally disposes of the rights 
of the parties. 

Salaman v. Warner (2) and Boaon v. 
Altrincham Urban District Council v3). 

Mr. Upjohn, K. 0,, for the Appellants.— 
The order is final within the meaning of seo¬ 
tion 109 (a) of the Code of Civil Prooedure, 
If the etay bad been granted, it would 
have finally disposed cf the suit. The 
refusal of the stay finally deprived the de¬ 
fendants of the right whiob they oluimed to 
refer the matters in dispute to arbitration. 

JUDGMENT. 

ViscoowT Cave.— Tnese are suite for alleg¬ 
ed breaches of oertain oontraots for the 
sale of ootton. Each contract contained an 
arbitration clause, and the defendants in 
each Euit applied under see ion 19 of the 
Indian Arbitration Act of 1899 for a etay 
of proceedings with a view (o the issues 
being referred to arbitration under the 
clause. The first Court granted a etay, but 
on appeal the Judicial Commissioner at 
Sind reversed the orders and refused a 
stay cf proceedings. Applications were made 


under seocion 109 (a), or in the alternative 
under section 109 (c) of the Civil Procedure 
Code of 1908, with a view to »n appeal to 
thi.s Board. The learned Judges of the 
Judicial Commissioner’s Court took the view 
that the orders refusing a stay were final 
orders and, accordingly, granted a certificate 
under section 110 to the effect that the 
value of the matter in dispute exceeded 
Rs. 10,000. Thbreupon the appeals were 
brought to His Majesty in Council, and 
the objection is raised that the orders re* 
fueling a stiy were in fact not final, and, 
accordingly, that the appeals do nor lie. 

Their Lordships have oousiderud the 
matter, and are of opinion that the pre¬ 
liminary objeotion succeeds. The questic n as 
to what is a final order was considered by 
the Court of Appeal in the case of Salaman 
V. Warner (2), and that decision was follow, 
ed by the same Court in the ossa of Hozson 
V. Altrincham Urban District Council (3), 
The effect of those and other judgments 
is that an order is final if it finally dis¬ 
poses of the rights of the parties. The 
orders now under appeal do not finally 
dispose of those rights, but leave them to 
be determined by the Courts in the ordi¬ 
nary way, 

In their Lordships’ view the orders were 
not final, and accordingly the appeals can¬ 
not proceed, and their Lordships will, there¬ 
fore. humbly advise His Majesty that they 
should be dismissed with costs. 

Two of the appeals have already been 
withdrawn, as regards oertain of the parlies, 
and, therefore, the order will not apply to 
those. 

Appeals dismissed. 

Solicitors for the Appellants.—Messrs. 
Wontner 4* Sons. 

Solicitors for the Respondents.—Messrs. T. 
L. Wilson 4“ Co, 


(1) 9 Tml.Caa. 183; 13 C. L. J. 90: 15 W. N. 8« 

12) (1891) 1 (^. B. 734i 60 L. J. Q. B. 624; 39 \V 
A* o47* 

B i 5- 72 L. J. K. B. 271; 51 W 

S. 837{ 67 J. P. 397; 19 T. U U. 266; I L. G. E. 639. 
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MOHAMMiD AHMAD V, ANSAR MOHAMMAD, 

OUDH JODICIAIi COMMISSIONER’S 

COURT. 

Second Oivid Appeal No. 37 of 1919. 

Jannary 5, 1920, 

Freseni: —Mr. Liodsay, J. 0. 

MOHAMMAD AHMAD and other*— 
Plaintiffs—Appellants 
versus 

ANSAR MOHAMMAD and OTBEas — 
Defendants—Respondents. 
i/«haiH»iadaa Law — Succession — Co-heirs, position 
of—Suit hy one heir to recoter his share—Some co¬ 
heirs not made patties to suit-Non-ioinder, effect of 
_Partition, suit for—Parties necessary. 

lu a suit for partitiou it is necessary that all 
interested parties should be joined either as plaint* 
iCfs or as defendants. 

On tho death of a Muhammadan all his heirs 
become tenants-in-common of his estate, [p. 305, 
col. 2.] 

A suit by one of several heirs of a deceased 
Muhammadan to recover his share in the estate loft 
bv the deceased is praetfcally a suit for partition, 
and all tho other heirs of the deceased must be 
impleaded as parties to the suit. If some of the 
heirs are not joined, tho suit cannot proceed. Where 
their joinder becomes impossible, the suit must be 
dismissed, [p. 306, col. 1.] 

Appeal from tho deoree of the First Ad¬ 
ditional District Judge, Lucknow, dated the 
llth November 1918, oonOrming that of the 
Subordinate Judge, Unao, dated the 7tb 
December 1917. 

The Hon’ble Syed Wazir Hasan and Syed 
Alt Mohammad, for the Appellants. 

Syed Zahur Ahmod, for Respondents 

Non. 1—4. 

JUDGMENT.—The dispute in this oace 
relates to certain property which belonged 
once to Dildar Mohammad, who died on the 
14th of April 1905. At the time of his 
death Dildar Mohammad left a widow 
Musammat Habib-un-nisa and a son by her 
named Anwar Mohammad. By another 
wife, who had predeceased him, he left four 
sons’defendants Nos. 1 to 4 in this suit and 
a daughter Musammat A8hraf*un*niEa, who 
died ou the 14tb of September 1915, The 
plaintiffs in the suit are the husband and 
children of Aehraf-un nisa. 

It appears that after the death of Dildar 
Mohammad a dispute arose between the 
members of the family regarding the divi< 
iioD of the property. The parties went to 
the mutation Court and Anwar Mohammad, 
the son of the deceased, claimed half of his 
father’d ostato on the ground that the ous* 


tis^o 

tom of the family was that the propeHj 
should desoend according to the number of 
wives (strihhag). The other sons of the 
deceased resisted this claim and Alleged 
that their father had left a Will diFectiog 
the division of the property in equal shares 
among the sons. The daughter Ashraf^un- 
nisa also put in a claim, saying that all the 
children of the deceased should ba admitted 
to inherit according to the shares appointed 
by the Muhammadan Law. Anwar Moham¬ 
mad and his 8tep>brothers made some sort 
of a compromise agreeing to divide the 
property in the proportion of 7 annas and 
b annas. An arrangement was made by 
which a sum of Rs. 10 a month was to be 
made payable to Ashraf-uo'nisa by the 
brothers, Anwar Mohammad undertaking 
to contribute one half and the four step* 
brothers the remaining half. This argee- 
ment, however, was repudiated before effect 
could be given to it and an order was 
passed by the mutation Court directing 
mutation in acoordanoe with the shares laid 
down by the Muhammadan Law. There was 
then an appeal to the Deputy Gommiesioner 
in which A8biaf>nD*nisa was impleaded. In 
this Court the brothers again came to an 
arrangement for a division of the property, by 
which Anwar Mohammad -was to be given 
possession of a 6>anDa'8 d-pies share while 
the step-brothers were to have a D-annae 
6 pies share. It was also provided that 
the step brothers were to pay Ashraf-un nisa 

a sum of Rs. 10 a month. 

The present suit has been brought by the 
husband and children of Ashraf-un nisa 
demanding the share in the property which 
belonged to the lady. For some reason or 
other which is not explained, Anwar Moham¬ 
mad was not made a party to the suit 
although he is admitted to be alive. The 
facts just referred to were all set out in 
the plaint, and it was the case of the plaint¬ 
iffs that they were not bound by the com¬ 
promise which was effected in the Court 
of the Deputy Commissioner and in accord¬ 
ance with which the order for mutation 
was passed. It waa said that the lady 
herself bad not consented to the compromise 
and that the Pleader who was acting for 
her had no authority to accept any compro¬ 
mise on her behalf. After setting oat that 
the defendants Nos. 1 to 4 (the brothers of 
Ashraf-an-Dica) were in possession of a 
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DEfts share the plaintiffs aske^ for a decree 
*or proprietary possession of a share in 
this property, the extent of whwh 
was said to be 1*67 annas. There was 
also a olaim for mesne profits. As an 
altematiye relief the plaimiffs prayed that 
if the compromise oome to in the 
of the Deputy Commissioner were held to 
be binding on Ashraf-un-nisa and the plaint- 
iff 4 , the plaintiffs should get a decree for 
possession of land out of the defendants 
share which would yield them a profit of 
Rs. 1:^0 a year. A further prayer was in- 
oluded in the plaint asking the Court in 
any event to give a decree for the pay¬ 
ment by the defendants of an annuity of 
Bs. 120 a year chargeable on the land in 
their possession. 

The defendants resisted the claim. 
The first two defendants pleaded that 
the agreement come to in the Court 
of the Deputy Commissioner was binding 
upon Musammat Asharaf nn nisa and 

persons claiming through her. it was fur’her 
pleaded that under a custom prevailing in 
the family danghters were excluded from 
inheritance and lastly a defence was put 
forward to the effect that the annuity which 
was payable under the compromise was only 
for the lifetime of Ashraf-un niea The 
third and the fourth defendants pleaded that 
the agreement before the Deputy Commis¬ 
sioner was not binding, but otherwise they 
made common cause with the defendants 
Nos. I and 2. All the defendants, it may 
bs noted here, raised the plea that Anwar 
Mohammad and bis mother Musammat Habib- 
UD-nisa were necessary parties to the case 
and that the plaintiffs ought to have joined 
them. 

Al issue regarding the non joinder of 
these two perrooa was raised by the Sub¬ 
ordinate Juige but was not decided by him, 
He dismissed the plaintiff’s suit on other 
grounds, bolding in the first place that the 
Compromise was binding and in the next 
place that the aonnity of Ks. 10 a month 
was payable only daring the lifetime of 
Ashraf nn nisa 

In aDp?al the learned Additional Judge 
has dismissed the plaintiffs’ claim on the 
broad ground that they were not entitled to 
any decree because the suit had not bean 
framed in the proper manoer, It 14 clear 
that the plaintiff^ failed to implead Anwar 

20 


Mohammad and his mother, and it is also 
clear that the Subordinate Judge took no 
action for the purpose of bringing them 
npon the record as defendants By the time 
the case caroebefore the learned District Judge, 
any claim against Anwar Mohammad and 
his mother had become barred by limitation 
and so it was not possible for him to make 
any order for joinder of them as parties. The 
learned Jcdge dismissed the snit, on the 
ground that no decree ooull be given in 
tbe absence of persons who were 'nterested 
in the pioperty and whose rights would 
necessarily be affected by any decree passed in 
the plaintiff’s favour. 

In appeal it has been argued here that 
tbe dectfiion of the Court below was wrong 
and that even if the plaintiffs failed to make 
Anwar Mohammad and bis mother parties, 
they were nevertheless entitled to receive 
their legal share in tbe property at present 
in the possession of the defendants Nos. 1 
to 4, namely, a 9-annas and fi-pies share. 
Tbe learned Advocate was unable to give 
aoy explanation for tbe omission of tbe 
plaintiffs to join Anwar Mohammad and his 
mother as defendants in tbe suit. He ad¬ 
mitted that tbe plaintiffs were wrong in 
not doing so, but he contended at the same 
time that they were not liable to the penalty 
of having their suit dismissed in its entirety. 
It seems to me that tbe decision of the 
Court below is correct and that in the 
absence of Anwar Mohammad and bis mother 
who admittedly are heirs of the deceased 
Dildar Mohammad, it was not possible to 
give tbe plaintiffs tbe relief they ayked for. 

It has been admitted before me that there 
has been no physical division of tbe im¬ 
moveable property left by Dildar Mohammad 
and ooDseqaently if the so-called compromise 
is to be ignored, tbe position is that after 
the death of Dtldar Mohammad all his legal 
heirs under tbe Muhammadau Law became 
tenants in common of tbe estate, each of them 
having a definite share in tbe property. 

The question of the compromise needs no 
longer to be considered. The first and second 
defendants, who resisted the plea that t'o^ 
compromise was binding, abandoned it in '' t 
Court of the Subordinate Judge befo-'^ 
case was tried out aud the 
Judge was wrong iu treating the coiup-'woi'-’C 
tk9 binding, After tbe withdraws.) ul 
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plea by tbe first and second defendants 
the qoestion of the oompromise went oot 
altogether. 

The poaitioD then is that in 1905 when 
Dildar Mohammad died, bis heirs inolnding 
Ashraf'iiD'Disa beoame tenants^in-oommon of 
the estate. Eaoh of tbe heirs was the bolder 
of an undivided share of the property and as 
the lands have not been divided, eaoh of them 
was a part owner of every higha of the whole 
land and by virtue of that right of 
ownership eaoh of them was entitled to 
elaim either to ooonpy tbe lands jointly 
or to insist that the lands should not be 
used and ooonpied by any person otherwise 
than with their assent. I have already 
referred to the statements in tbe plaint 
and to the nature of tbe relief olaimed 
by the plaintiffs. Tbe olaim, it will be 
observed, was not a olaim for joint possession 
but for separate and ecolusire possession 
of a certain share of the property alleged 
to be in the posseseion of tbe defendants 
Kos. 1 to It is argued by tbe learned 
Advocate for the appellants that the 
plaintiffs are entitled to their share in 
every bigha of land in possession of tbe 
defendants, but as there has been no division 
by metes and bounds, Anwar Mohammad 
and his mother, who are also heirs, are 
equally entitled to a share , iq any lands 
which may be in tbe defendaO&s* possession; 
and it is, therefore, difficult to see bow 
■any division of the property oould be made 
ID the absence of Anwar Mohammad and 
bis mother. In short tbe position is that tbe 
plaintiffs cannot maintain that tbe defendants 
are solely in possession of tbe property 
to whiob olaim ie laid. On tbe faots as 
stated it is clear that no partition by 
iseles and bounds having been made, tbe 
legal poeition is that Anwar Mohammad 
and bis mother are also in joint possession 
with the defendants Nos. 1 to 4, Tbe 
mistake of tbe plaintiffe in not impleading 
Anwar Mohammad and bis mother is a 
fatal one, whiob cannot now be remedied 
because, as 1 have already said, any olaim 
against these two persons is barred by 
limitation. The Judge was, in my opinion, 
perfectly right. Tbe suit was in substanoe 
a suit for partition, and it is an indexible 
rale of law that in snob a suit it is 
neoessary that all interested parties should 
bo joined either ae plaintiffs or defendants. 
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The appeal is, therefore, diemicsed with 
costs. 

Appeal ditmisied. 


PRIVY COUNCIL. 

Appeal PROii the Oodh Judicial Ooumis* 

biomer’s Court. 

December 14, 1919. 

Pretept :—Lord Shaw, Lord Pillimore, 

Mr. Ameer AH and Sir Lawrence Jenkins. 

Thakur NAGESHAR BAKHSH SINGH 
—Depbkdant—Appbllaht 
ter$u8 

Mmammat GANESHA— Plaimt.pf— 
Rbsfondemt. 

Hindu Law^Joint family—Presumption of 
ness—Separationf pioof of—Settlement records, value 
of, as evidence of title or possession-Settlement of 
Oudk after Mutiny, entries in, whether recognised 
existing rights or constituted afresh root of title. 

Given a joint Hindu family, the preanmplion ie, 
until the contrary is proved, that the family con¬ 
tinues joint. That presumption is peculiarly strong 
in the case of tho sons of one father, [p. 3U, col. 2,J 

It is not any part of the law of India that 
settlement records are by themselves conclusive 
evidence of the facts which they purport to record, 
They have merely to be considered with other 
evidence. The broad question of partition of rights 
or separation of interests is not dealt with in such 
records, and the inference of such a transaction 
from entries therein may be weak or strong accord, 
ing to circumstances. A definition of shares 
in revenue and village papers is by itself very alight 
evidence of an actual separation in a Hindu family 
and generally quite insufficient to overcome the 
presumption agsiinst partition, [p# 312, cols. 1 & 2.] 

Observations of Edge, C. J. in Oajendar Singh v. 
Sardar Singh, 18 A. 176; A, W. N. (1896) 23| 8 Ind, 
Deo. (N. sj 824, approved. 

Lord Canning’s Proclamation after the Mutiny 
swept away all prior titles in Oudh. But the 
Government officers conducting the settlements did 
not proceed upon the notion that prior rights were 
to go for nothing, and io most oases their proceedings 
were rather a recognition of those rights than a 
fresh root of title, [p. 811, cols. 1 & 2,] 

Appeal from a deoiee of the Judietal 

Commissioner, Oudh, dated the 8th August 

1916, reported as 36 Ind. Oaa. 780, reversing 
a deoree of the Subordinate Jodge, Gonda, 
dated the 23rd Deoember 1913. 

facts.—T be suit here was brought to sat 
aside a sale deed exeonted in favonr of tbe 
appellant’s predeoessor by three Hindu Par* 
danaahin ladies, Mtuammaii Basanta, Rani 
and Maharani. The relationships of the 
parties and the material faots are set out iu 
their Lordships’judgment. The respondent 

Qanesha is daughter of Rani. It was son* 


Vol. LVI] 

MiOISUiR BIKHIH 8IHGH ». GiNfSai. 

oarrehtly found by tbo lower Courts that 
tbe eale-deed was without consideration or 
legal necessity! and hence respondent would 
ordinarily be entitled to sucoeedf the grantors 
of the deed, all Hindu widows, being dead. 
But it was contended for the appellant that 
there had been a partition or separation of 
shares either between Sheo Dayal and Go- 
karan themselves or between their widows, 
and hence that respondent, who was not 
alleged to be Gokaran’s heiress, had no 
title to anything but the share of Sheo 
Dayal or his widows, which was taken to be 
a half. The substantial question on this 
appeal was whether any such partition or 
separation had in fact taken place. As to 
this the Appellate Court found against 
appellant and accordingly decreed the suit as 
to tbe whole of tbe land in dispute. Hence the 
present appeal. 

Mr. DeQruyiher. ff.C., and Mr. 0. S. Savnderst 
for the A ppellant, contended, in the Brst place, 
that tbe vendors under the sale* deed impeached 
had absolute ownership and not merely a 
Hindu widow’s estate. Secondly, tbe doon* 
meots in the case and especially the khewat 
and teaAb ul are show that Sheo Dayal and 
Gokaran were separate in estate 

That tbe vendors were absolute owners 
appears from the settlement deorea of Da* 
aember 6, 1869, which sbowi Basanta as 
owning 8 annas in her own right and Rani 
and Maharani the other 8 annas jointly. Tbe 
effect of Lord Canning’s Proclamation of 
March 15, 185S, was to divest all landed 
property from the proprietors in Oodb: when 
a re-grant waa made to a proprietor, the new 
title depends entirely on the terms of the 
re-grant: Nawab Malka Jahnn Sakiba v. 
Deputy Oommiiiioner of Lucknow (l), Prince 
UireK Jehan Kudr Bahadur v. Nawib Afeur 
Baku Begum (2) and Prince Mirza Jehtn Kndr 
Bahadoor v. Nawab Badehoo Bahoo Sahiba (■^); 
Oudh Sub Settlement Act (XXVI of i86o); 
Sykes’ Compendiam, paragraphs 286, 386. 

If Sheo Dayal took by survivorship from 
Gokarao, as ooutended for respondent*, 
Basanta’s name would not he in the decree at 

(1) 6 I. A. 63i 3 Sar. P. C. J. 244; Ratique & Jack- 
ion’s P. C. No. 6). 

(2) 6 I. A. 76i 4 C. 727:3 Sar. P. C. J. 86>; Eafique 
& Jackson’s P. C. No. 54j 3 Ind. Jur. 222; 2 Ind. Dec. 
tN. s.. 462. 

(3) I A. 124; 12 0.1, 4 Sar. P. C. J. 630; 9 Ind. 
Jur. 323; aafique & Jackson’s P. C. No. 91; 9 Ind. 
Peo. (n. a) I. 
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all, whereas she is shown as bolding 8 annas: 
this is ooDBistent only with all three having 
absolute estates. The khewat and wajih^uUarz 
support this view and also prove there had 
been a separation of interests: Basanta 
holding half tbe village and Sheo Dayal’s 
widows the other half. Khewat” is deBned 
in Act XVII of 1^76:rtde also Oudh Circa- 
lars Nos^ 20 of 1863 and 24 of 1861, 

Mr. Dunne, K. and Mr, Dube, for the Re¬ 
spondent.—The Judicial Commissioner’s Court 
has rightly held that Sheo Dayal and Gokaran 
were joint. The same finding was aome to 
thirty years ago with regard to the Har- 
singhpur village. Sheo Dayal took not by 
inheritacoa but by survivorship, and tbe 
respondent is his successor. The settlement 
decree expressly reserves *'the rights of the 
other shareholders.” Upon its true construc¬ 
tion it does not confer an absolnte estate. As 
the Judicial Commissioners have pointed out, 
the reversioners had at the tims of the 
settlement no right to claim possession: till 
the widows’ estate came to an end, it was 
impossible to say who they wonld bs. The 
deores did not profess to confer on the 
widows greater rights than they bad before. 
Tbe khewat merely records the supposed effect 
of the decree: it carries matters no further. 

Mr. De Qruyther, K, 0., in reply,—A settle¬ 
ment decree in Oudh is a root of title and 
determines proprietary rights: it is not merely 
based npon possession, as is the case in other 
parts of India: Mohammed Mumtaz Alt 
Khat V. Partab Singh (4) 

Tbe Ssttlement Officer did not racognizs 
Rini and Maharani as owners of tbe whole 
Hannvs, be included Basanta as baing 
entitled to 8 annas. Under tbe rules, no one 
who was not a oo sharer would bs included 
as Lambardar: Basanta’s nams bsiog men¬ 
tioned shows that she was deemsd to bs a 
co-sharer. Hs referred to Cursia’s Land 
Rsvenus Manoal, pages 10/, 235, and 

Circular No. 1123 0 of 1862—sea Parliamen* 
tary Papars relating to Oudh. 1855. 

JUDGMENT. 

Ls.aD Saaw—This is an appaal from a 
judgmint and decree of,date tbe 8th Aug ist 
1916 of the Court of tbs Judicial Commi* 
eioner of Oudh, which reversed a julgftion. 
and decree, dated the 33fd Dssembsr 
the Subordinate Judge of Gonda. 

(4' Sel, Gas. No. 233 oi 1693, 
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Id tbe suit wblob ia bron^^bt the plaintiffs 
pray for a decree for poReeeaion of the village 
of Sosabrp, Pargaca Pabarapar, Tabeil and 
Dietriot Gonda, by oanoellation of a aertain 
sale deed thereof ezeonted on tbe 3 tb 
Deoember 1871 in favour of Thabnr Mirtno* 
jai Bakbsb Singb. now repreFented by tbe 
appellant. Tbe grantors of tbe deed were 
three Hindn Paidanaabin ladies, ifusammats 
Baeanta, Rani and Mabarani. 

A pedigree is given in tbe papers, which 
gives tbe family descent from one Bisban 
Persbad. Bisban was tbe owner of, infer 
aha, two villages, Gareiogbpiir and Sonabra. 
No qnestion ariees with regard to Harsingh- 
par in this appeal. It aspears, however, 


that a qaestion analosoas to that nnv^ 
raised wa-^ settled relative to that village 
over thirty years ago, and was answered in 
a sense adverse to the present'appellant. It 
was held in that suit that the sale-deed 
had not been granted for consideration or 
with legal necessity, and that Harsingbpnr. 
was part of a joint undivided family property 
with reference to which the deed was 
iceffeotive. Their Lordships have, bowever, 
eonaidered the present appeal, which is con*, 
hned to the case of Sonahra, on its owq 
merits. 

Bisban Pershad owned, as already men¬ 
tioned, these two villages. The pedigree a^ 
Bowing from him is as follows;— 


BISHAN PRASAD (dead.) 


r 


fiaghubans deadi 

Dcbi Bukhsh 

! 

SheoDayal died 1865 
married 

(1) Raui died 19G8 


I 

Jai Gobind (dead) 


(2) Mabarani died'1888. 


r 

Gokarau died 1868 

, married * 

Musommat Basanta died 
1865. 


1 

Somaut 

(dead; 


i_ 


p- 


Gaueeba (Plaintiff No. 1 Respondent) 
Kedar Nath (Plaintiff No. 2). 




1 


Parmeshar Das (dead) 

I 

Jawahar v^ead). 



The facts of tbe case and relative dates 
are slated in a judgment passed by tbe 
Court of the dndioial Commissioner, dated 

the I7th December, 1916*:— 

“The village in question originally belonged 
to Santokhi, to whom it was granted under 
a birf pafta by Raja Dot Singb, tbe Taloq. 
dar of the village, in 11558 Fasli. From 
Santokhi the property passed to his lineal 
male descendants, the last of whom were 
Gokaran, . . . representing one branch 

ofibie line and Shoe Dayal.representing 

another ' branch of bis line. The summary 
settlement was made with Gokaran. Gokaran 
died Eoma time in 1858, leaving a widow 
ifurammo* Basanta. Sheo Dayal died in IScS, 
leaving two widows, Muaammaf Rani and 
Musommot Mabarani, and a daughter by the 
former named Af us mmatGaoeeba On tbe HOtb 
Dtoembev^l871 AfuEommof Basonta, Atuaam- 
ma^ Bboi aod^asammat Mabar ani sold the 
"aYt^judgiaent is reported in 24 lud. Cas. 267.—[fc’r?.] 


village in dispute to tbe father of the 
defendant* respondent. Musammat Basanta 
died in 1885, Musammat Mabarani in lb88 
and Musammai Rani in 1908. Afusimmai 
Ganesha, the daughter of Sheo Dayal,, 
ia alive and one of the plaintiffs to the suit.’* 

It is manifest that if tbe three ladies, 
grantors of the deed under challenge, wore 
fully vested owner?, the one of an 8 annas 
share and the other two of a 4-anoa0 share 
each, of the village, they were in a position 
to grant a proper title. But of oonrse, on 
the accepted faots, such ownership in the 
ladies would be impossible. 

Even although, bowever, they had pos¬ 
sessed the village, not as complete owners 
but as enjnying the same in shares as 
widows of former proprietors, and also enjoy¬ 
ing, it may be, all tbe powers attaching to 
that statiiB, it might also be that a valid 
sale could have been effected under the 
deei in question. The condition of sne^ 
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Validity would, of oourae. be that the deed 
was for ooneideration and was granted by 

reason of legal neoeseity. . , , 

It is possible at ones to disbuTden the 
ease of mnoh of the material whioh entered 
into the prooadare of the Coarts btl3W 
on this last-mentioned issue. For it has 
been found, after a speoial remit by the 
Court of the Judioial Commissioner to 
the Court of the Subordinate Judge oa 
that topic, that the deed challenged 
was granted without consideration and 
without legal necessity. There are con¬ 
current hndings to that effect. Were 
the deed, accordingly, a deed of the widows 
of deceased owners, with no further rights 
in or over the village thao such widows 
would have, the challenge must prevail. 
To this the retort «as made that the 
plaintiffs had not proved (hat they were 
reversioners to Gok%rao, and as there had 
been a separation of shares they mast fail 
as to Qokaran’s moiety. They alleged such 
separatioD. Thisraisesaquestion fandameotal 
to the case and anterior to the issnes just 
meniioned. Thatqaestion is ooe upon whioh 
very careful and exiau^tivs argument was 
presented to the Board. Wa^ the village 
or was it not joint undivided fa oily 
p^perty at the date of the sale ? T'le 
appellant stroogly cootends that it was 
not. It mast sttnd admitted that the 
village was aoo stral property since the 
early portion of the eightaeoth century. 
Bat it was maintained that a pirtition 
of this joint undivided family property 
was made. No deed expressly to that 
effect was executed. The argument, however, 
is that the facts of the case are Baffi3ieot 
to show that a definite separation of 
family interests took place, the shares 
beiog correctly stated in the Givernment 
Returns and papera to be afrerwards 
mentioond as an 8 annas share to Mus'inunut 
Basama, widow of G.karan, who died in 
1868, and a i annas share to each of 
MtMammaii Rani and Maharani, widows of 
Shao Dayal, who died in 18i5. 

Upon this isme, whether it be named 
partition, ” or whether it be named 
'separation of interests,it is important to 
ascertain at what date it is alleged that 
the transaction took place. Upon this 
subject the Board, nocwitbstandiog repeated 

tnqairieSi has found itself unable to 


ascertain what is the attitude defioii-ely 
adopted by the appellant The ditfieuRies 
are, of course, considerable. Apart from 
separation, the descent of the property 
would in ordinary course be, up till 
the year ■ 858. 1 1 G ikaran, B isanta’e 

husbaud. When Gokarara died in 1858, 
the properiy in its entirety would then 
pass to Sheo, his nephew, the only 
other male representative, and Shoo died 
in 1865. There is nothing in the ease to 
suggest that there was any transaction 
of the nature of partition between Gokaran 
and Sheo. If, however, there was no 
such pirtili)D. the ancestral property of 
this village became that of Sheo in 
ordinary coarse, and the whole right of 
Musarnm-it Basanta therein was a right 
as Gjkaran’s widow to mainteoanoe 

therefrom. 

Duriog this period, that is to say, when 
Sheo was proprietor, it would be impossi¬ 
ble to maintain that be executed any 
deeds of partition of this property ; such 
partition would in short have been in the 
•nature of a conveyance fro n himseK, as 
ovner in en irety, of a certain part of 
the pr psrty to aoot ier not in the line 
of his euooe-si)n. There is no such 
evidence If there had been, serious quea- 
tinns with legard to it might have beeu 
rai-ed. Therefore, the wh le que^tiOQ is 
snli faither postponed to that perioi of time 
suDsequent to Sheo s death. 

Sheo left two widovs, and the fact 
oinoot be disputed that in so far as 
light can be thrown upon the subject by 
the V Hage record®, Bisan'adid have in her 
enjoyra -iit an 8 annas share, and Sbeo’s two 
widoAic did each have a 4-aunas share of the 
enjoyment of this village. The real faces 
apfieir to be tha' the three ladies liv«d 
together, the d immating persooality, if any, 
among them being naturally the much 
senior widow Basanta. From these facts 
and Bpeiially from the records the appet- 
Uot has etoatly argaed that separation as 
a fact is proved. He forcibly founds sp-'n 
the settlement decree obtained by the three 
widows, passed by the Settlement A^sin aiit 
CommiDsionerof Gonda, and dited the G h 
Dnoember lb-9. in this jn tgment th^t 
offijer ordered that a decree for hc'xh; i. 
proprietary rights in favour of U.t.-u ^nd 
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Maharani, wives of Shoo Dayal* and IftMam- 
mat Basanta, wife of Gokaran, be paaoed," 

To this it is instantly answered. Brat, 
that to found upon that dearee as either 
a root of title or as eonolueively settling 
it, is to mistake the true nature of the 
deoree itself; and seaondly, that the decree 
not only does not deal with other rights in 
the property, but expressly reserves these 

other rights. 

On this latter point of reservation there 
oan he no question. It is oontaioed in 
ffremio of the deoree. It is no doubt true 
that, as already meut’oned, the deoree is 
in name for superior proprietary rights in 
favour of the widows, but it ie^ expressly 
declared that that deoree should “ be passed 
subject to the rights of the other share¬ 
holders.” If it be correct, as alleged by 
the appellant, that the property had at 
that time been de facto separated into one 
8 annas and two i-annas shares, and that 
this deoree of December 18t>9 was a 
de jure recognition of that fact, then the 
entirety of the property was disposed of 
and language of reservation, or the mention , 
of other share-holders, was hardly appro¬ 
priate, but might be contended to be 
repugnanli to the transaction which is 
pleaded. 

In the opinion of their Lordships, the 
terms of Ibis deoree most be looked upon 
a whole. When on Ihe oce hand it 
declares for superior proprietary rights lu 
favour of the widows, and on the other 
that these are to be given anbjeot to the 
rightB cf the other share holderi., it oom- 
nletilv oonservea snoh reversionary and 
other ownership rights as are inherent in 
the .ueoeaeioD to a joint family 
and it negatives the idea that partition 
separation had been effeotnatod by law 
anoh a manner as to eatingniah other 
p"optieta.y rights. In short, in the view 
of the Board, this deoree la not eqmva. 
lent to an affirmation of a partiticn or 
eaparation having taken place, bat la entirely 
oonaiatent with the existence of the pro- 
paity as joint and undivided, and, ibereforr, 
with no prejudice being effected to the right 
of the reversioner therein, who is represti Ud 
by tbe reepondent. 

But tbe dtoree of December 1669 has 
a much more solid value by the testimory 
whioh it ittelf affords of what was the li ue 


or 

iu 


[1980 


nature of tihe property and what was the 
exact point in dispute in tbe competition for it. 
There were three separate claims to the pro* 
perty. One was by Partab Bali and others, 
Their claim was got rid of (tbe Commissioner 
reruarking that it would certainly have 
failed) by a small payment. The second 
claimant was Bai Sadhan La), and after 
enquiry it was found that his interference 
with tbe village was regarded as unla^fali 
and bis claim completely failed. He bad 
been mua^ bolder and his right expired 
with tbe settlement. Tbe third parfy to 
tbe proceeding was the three widowB,,and 
their right without any question is dealt 
with as a right in aneestral property. *'To 
tbe satisfaction of tbe Court” they “have been 
proved to be the old Zamindars.”. Then an 
examination of the title is made, and it is 
solemnly affirmed:*— 

"Let it be known that on their behalf a 
birt patra eanad bearing the seal of Raja 
Dat Singh, dated Jeth Sndi 2nd, 1128, 
Fasli, has been produced, which shows that 
the villages Sonahra and flarsinghpur were 
given by way of Birt to their common 
ancestor, Santokhi Avastbi, on Bs, 3,562, 

Its genuinenees is proved.And fourthly 

it appears from tbe evidence on record that 
their ancestors always remained in poesessiA 
witbinand beyond limitation; and lastly, that 
both tbe Summary Settlements were made 
with them.” 

It thus appears that the property was 
treated as a unum quid, as ancestral, and 
as property to which, as an ancestral undi¬ 
vided property, tbe three widows vindieated 
their right. Upon tbe whole this would 
have been sound evidence in any Court in 
favour of the oontinnanoe as and from that 
date of the property as joint and undivided. 
Their Lordships are of opinion that tbe 
Court of the Judicial Commissioner was right 
in BO treating it. 

Tbe use of tbe term "superior proprietary 
rights” in the deoree ip, in their Lcrdsfaips' 
opinion, to distingoish these from any under- 
proprietary tenure and from any other 
inferior rights. In short, the possession by 
these ladies of the whole of the village among 
them was a broad fact which permitted tbe 
Government to make tbe entry in snob a wsy 
to have tbe full representation of the 


as 


entirely of the village, ''with ell (he ns* 
ponaibrlities attached to that lepieienlatipUt 
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oommonity of ownership. ‘I*® 
whiohneednotbe minutely reaorded. 

Zt. forthermore, it mast be «memb«ea 
that the polisy set Jprth in Lord 0 »do"> 8 ® 
Cirauler of the 28th January lc59. m 
whiah it was stated that the rights 
“on eaeh holder of land are the free and 

inoontestabls grant *’’.® .‘"‘'*“Zn 

power and eannot bs ealled into ““ 

by snbordinate offieers.” and that the 
desision approved by the Chief ^ommi _• 
Bioner “is considered to be Bnal and lasting, 
was greatly modiBed as regards 
and others not being Taloqdars. 
issued on the 10th October 18f • 
afterwards appended to Act I of lc60, i 

direated:— , . 

“As regards Zamindars and others, not 

being Taloqdars, with whom a Summary 

Settlement has been made, the orders 

conveyed in the Limitation Circular No. dl of 

the 28th January 1859 must not he striatly 

observed. Opportunity must he allowed at 

the next settlement to all disappointed aUim- 

ants to bring forward their claims, and all 

8aob claima most be heard and disposed of lo 

the usual manner.” ^ . .l- 

The authoritative exposition of this 
subject was made in Prince Mina Jehan 
Kadr Bakadoor v. Navah Badshjo Bahoo 
Sahiba (3), and the passage rightly founded 
upon in the Court below from the judg¬ 
ment of the Privy Council as delivered by Sir 
Arthur Hobhou'e, is here repeated: - 

“The first observation on these proceed¬ 
ings is that the Settlement Courts were 
clearly enquiring into the old titles, as 
they existed prior to the oonfiecation. It 
is true that the confiscation swept away 
all prior titles, though it may be doubted, 
as Mr. Lincoln suggests, whether in 
1863 that effect was realized to the minds 
of the Government Officers as it has 
become since the legal decisions, which 
establish it. At all events, when engaged 
in the work of paeifying and Bettung the 
country, the Government did not make an 
arbitrary or wholly new, re-distribution of 
property, or proceed upon the notion that 
prior rights were to go fcr nothing. In 
very many oases, probably in great 
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bulk of properties, they enquiMd who 
tonia be entitled if no eonfiaeetion had 

Taken eettlemente with 

those pereone. Certainly that was the 
operation in whi.h the three lower Settle- 
ment Courts were engaged with regard 
Qnhrawan when the ease came before 

Sir Charles Wingdeld as the highest Court 

The'’°Board does not think it neeeseary 
to enter upon mneh detail with referenea 
to the enjoyment of the property m the 
time of Shoo Dayal. bnt they simply note 
Lt one doenment not without 

•b printed appli.eble 

fn Iiav to the period after the deatn 

of aokaran in 1858. It is dated the Slot 
December 1861. and is a copy of a Eubkar 
nf the Colleetorate of Gouda issued by 
n Ross. The plaintiff in the proceed- 

ioge was Sheo Dayal himeelf; the defendant 
wTs Ray Sadhan Lai. already mentioned; end 
The judgment di.elosee as follows: that on 
r neJnsal of the file it appears that Sheo 
Dayal Avasthi claims the lease <pMa) of 
villagee Sooahta end Harsinghpur on the 
basis* of the Zamindan right eet up by 
anfl by right of inheritance from 

G^aran deceased, with whom the village® 

^ flflttled io” 1857. The language used is 
Tstrluy avourate. Sheo could not claim 
by right of inheritance, but solely by right 
o? Urvivorabip. But otherwise the pro- 
oeeding is instructive. It contains a warning 
to the^mua/idar to respect Sheo s rights, 

‘ ri fbere is not a trace of question that 
nrooerty was treated as having been sue- 
oLded to in its entirety by Sheo as successor 

TherT^are further elements in the case 
which need not be dwelt npon, as. for 

a transaction by way of mortgage 

'„t the ’whole subjsot by the three widows 
themselves, m the year 1865. In t 
mortgage, dated the 9th November o that 
vear the property is referred to simply 
as the village Sonahra. and it is mort- 
ed as “our ancestral Zamindan under 
a Birt Patra which has been in our posses¬ 
sion and occupation without the oo-partuer- 
ship of anybody else from the time of enr 

ancestors*” ^ ^ ^ 

But the Board is unwilling to eutyi tm-. 

farther details and contents 

expreseing the view that no p^i 


t*. 


- Iv' 



INDUN OASSa 


S12 

MiQEBiR BAKB8B SlhOB t, BAMESHi. 

separation of tbie joint ancestral property 
bas been proved. It shoold be paid, however, 
that in Deoenaber iS71, when (be sale deed 
now under oballenge was exponted, the very 
form of the deed is pomewbat inooneietent 
with the traneaotioD of shares of divided pro- 
peHy. The village is sold as “the entire 
village.’^ No reference is made to shares of 
8 annas or 4 annas. There are oirenmstaDQes 
of oonsiderable saspioion attaohed to the 
deed, and it seems somewhat sarprising that 
Mathara Nath, their general agent, sbonld 
not have inoorporated in the deed some 
reference to this transaotion of partition 
(if tree) of which so mcoh has been made in 
the enbeeqaent proceedings. 

The state of the records was mnob pressed 
npon (he Board by the Coonsel for the 
appellant; that is to say, the entries which 
were contained in the and in the 

hhetoat of tbe village. Ot the two the 
claim made with regard to tbe khetoat is 
tbe stronger. Under tbe wajib ul art 
entries it is pretty clear that tbe village 
was treated as a unum quid, even altbongb 
tbe shares in tbe possession were stated as so 
many annas respectively. 

Tbe Court of the Jadioial Commissioner, 
which is no donbt acquainted with entries 
in such records, does not attach to them the 
importance which the appellant 6eek.«, and 
tbe Board is of opinion that in this ic was 
right. Tbe broad question of partition of 
rights or separation of interests is not, of 
course, dealt with in such eutries, and tbe 
inference of sneh a transaction from such 
records may be weak or may be strong accord* 
ing to oiroomstanoes. 

Records of that obaraoter take their place 
as part of tbe evidence in the case They 
do DO more. Tbeir importance may vary with 
oircumstanoes, and it is not any part of the 
law of India that they are by themselves 
ooDolusive evidence of the facts wbiob they 
purport to record. It may turn out that 
they are in accord with tbe general bulk of 
the evidence in the case; they may supply 
gaps in it; and they may, in short, form a not 
unimportant part of the testimony as to fact 
which ie avanable. But to give them any 
higher weight than that might open the way 
for much injustioe and aflord temptation to 
the ttaoiiu'atioD of records, or even of the 
matnials fci the Erst entry. Birdwood, J., 
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in tbe Bcmbay ease Bkago’i v, Bapuii (5) said 
as follows;—* 

^ 41 

At the re-hearing the lower Appellate 
Court should have its attention direoted to 
the ruling in Fatma v. Darya ^oheb ((>), in 
which it was held that tbe Colleotor’e b .ok 
is kept for purposes of revenue, not for pur¬ 
poses of title. Tbe fact of a person’s name 
being entered in the Colleotor’i book as 
ocoupant of land does not necessarily of itself 
establish that person’s title or defeat (be title 
of any other person.” 

And the Board refer in partieular to tbe 
judgment of Sir John Edge in Qajendar 
i^ingk Sardor Singh (7). In tbeir opinion 
tbe statements of principle now to be quoted 
are of signiBoanee and are sound as applied 
not only to Allahabad but to other Previnees 
in India as a whole. Tbe main proposition 
is, of course, widely familiar, namely, that 
“given a joint Hindu family, toe presumption 
is, until tbe contrary is proved, that the 
family oontinnes joint. That presumption ie 
peculiarly strong in the case of tbe eons of 
one father,” The learned Judge further 
refers to “experieuce of tbe maoner in which 
names of Hindus are entered not uncommon¬ 
ly ID revenue and village papers in respect 
of ebarsK;” aid the Board sees no reason to 
differfrom,but appreves of, bis procooncement 
to the following e0eot:— 

** A definition of shares in revenue and 
village papers affords, by itself, but a very 
slight indication of an actual separation in a 
Hindu family, and certainly in no case (bat 
bas ever come before us could we Lave re¬ 
garded such a definition of shares standmg 
alone as sufficient evidence npon which to 
find, contrary to tbe presumption in law as to 
jointure, that (be family to which snob defini¬ 
tion referred bad separated.” 

The Board is, on a review of the 
whole of this case, of opinion (bar the 
presomption against partition of this ance^t> 
ral property has not been overcome and that 

ti e property aooordiLgly remains joint, wi’h 

the oonsequetoe that the appeal fails. As to 
tbe attempUd oa^e of aoverse posstssion by 
Basanta. it is, itj their L. rdehips’ opinion, 
wholly without f(ur;dalion On tbe facte dis- 
elosed as to the aoiuat enjoyment of the pro- 

(61 18 B 76; ■ Ind Deo. (k s. 61. 

(0 10 B H. 0 &. 87. 

17- 18 i, i76: A. W, N. (1898) 28,8 I«d. Deo. 
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pttrty and the oondnot of all parties, inelod' 
log BasaotA, ^ith regard to it, no plea of 
adverse possession eoold bs Boaoessfally pnt 
forward 

Their L'^rdsbips will baoibly advice His 
Majesty that the appeal stand dismissed with 
ooats. 

Appeal dtemitsed. 

Solicitors for the Appellant.—Messrs, 

Barrow, Bogm ^ Nevill. 

bolioitors for the Respondent. ^Messrs. T. 
L, Wilson Sf Co. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No 7 or 1919. 
Pebraary 27, 1920. 

Prejeat: — Pandit Kanbaiya Lai, A. J. 0. 
BRIPaLi SINOR —pLAiMTiFF—A ppbllirt 

t:e>’sue 

JAODISH NARaYaN akd others — 

OkPiIMDAnT^—R tSPO* DENTS, 

ExptH evidence as to age, value of-^Civil Procedure 
Code CAct 7 of 0 XlXll, r. ^—Guardian ad 
litem, oypomiment of, provision as to, object of Court, 
duty of—Notices to minor and his guardian, whether 
necessary preliminaries to appointment of guardian 
ad litem—i’a»7ur« to issue required notices, effect of 
—O'tardian ad litem, appointment of, effect of—Irregu~ 
larity or defect in procedure—Minor, whether bound by 
decree passed tn suit—Decree, when can be avoided by 
minor—Guardian ad litem, powers of, extent of. 

The effect of medical testimony as to the age of a 
person is to render the other evidence adduced in 
the case as to his age medically probable or 
improbable, [p. .^U, col. 2 .] 

object of the provision contained in Order 
XXXll, role 3 (4), Civil Procedure ' ode, is that tho 
Coart should be able to satisfy itself that the person 
desonbed as a minor is really a minor and that the 
proposed guardian is a fit and proper person to 
represent him and to put in a proper defence and 
generally to act in the ioterosta of the minor, [p, 
81 , col. ♦.] ^ 

Where a lawful guardian ad litem has been 
appointed, any defect or irregularity in the pro. 
cedure leading up to such appointment cannot 
o^rtte to render a decree parsed in a suit in which 
tue minor is represented by huch a guardian invalid, 
unless the defect or irregularity has had tho effect 

prejudicing the interest of the minor or has 

airwted the merits of the case fpatft, col .] 

. ^b®*"® DO notice was issued to the minor or 

m mother, but a notice wos issned to his proposed 
’'.".'^bo was also his brother and the manager 

® joint family of which tho minor was a mem* 


bor, and this proposed guardian was appointed his 
guardian ad litem, and the suit having been com* 
promised a decree was passed in terms of the 
oompromiso: 

Eeld, that unless there was anything to show that 
in spite of the appointment of the guardian ad litem 
the interests of the minor had not been duly 
protected or that the guardian ad litem had colluded 
with the plaintiff or had otherwise acted fraudu. 
lently or with gross negligence, the decree passed 
against the minor, in accordance with the compromise 
entered into by bis guardian ad Utem with the 
sanction of the Court, could not bo sot aside, [p. 316. 
col. 2.] 

Qhanshyam Das v. iluMmmat Hardei, 32 Ind. Cas. 
330: 2 0. L. J. 662; and Bhagioau Dayal v. Parain 
Sukh Das, 28 Ind Cas. 623; 8? A. 179 at p. 185{ 13 
A. L. J. 179, distinguished. 

The powers of a person who has been appointed 
guardian ad litem aro controlled by the provi'^ions 
of the rode of« ivil Procedure, and what he could 
have done as manager of the joint family, of which 
the minor is a member, irrespective of tho suit, he 
cannot do when appointed as such guardian, [p. 3i6, 
col. 1.] 

Appeal from tbe decree of tbe Additiocal 
Spbordinate Judge, Luokoow, dated tbe I5tb 
JaDuiry 1919. 

Babne Bisheshwar Nath Srivasiava and 
Baieshwari Frasid, for tbe Appellaut, 

Mr. !d. N. Ohak, for Bespoodents Nos. I 
and 2. 

Mr. A. P. Sen, for Respondenis Nos. 4 
to 8. 

Mr. tHuhammad Wasim, for UespoodeDts 
Nos. 4 and 5. 

JUDGMENT.—This appeal ariees out of 
a snit brought by the plaiotiff fora deolara* 
tion that the preliminary and final deorees 
for foreol)sore obtained by the defendant, 
Radhe against tbe plaintiff and other 

persons were void and ineffectual as against 
tbe pliintiff. 

The allegation of the plaintiff was that 
be viai a minor on tbe date on wbieb the 
said decrees were obtained and was not pro* 
perly represented in the Eoit wbioh resulted 
in these decrees, andthat the said deorees 
had been obtained by fraud and eollnsion. 
There was a further allegation that tbe 
entire mortgage money had been satisfied 
from the usufrnot of the mortgaged property 
before tbe fuit for foreclosure was brought 

and that Surajpal Singh, who was appointed 

guardian od Utem of the plaintiff in that 
suit, had in any event acted with gn t?si 
negligence in entering into a oomnromisc 
with the then plaintiff and agreeing to thf 
decretal of bis claim. The defenfla^t*^ 
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denied tbe allegations made by the plaint- 

iff 

The Oonrt below foand that the plaintiS 
had attained majority before three years 
prior to tbe anit and that if Article 44 or 
95 of the Indian Limitation Act (IX of 
1908) was applicable, the claim was 
barred by time. It farther held that 
Article 120 of the Indian Limitation 
Act applied to a suit in which a decree was 
eoaght to be aet aside on the ground that a 
minor was not properly represented. It 
then proceeded to dieoass whether the present 
plaintiff was properly represented in the 
previous suit and, if not, whether tbe com- 
promise entered into by bis brother, Surajpal 
Singh, who had been appointed his guardian 
ad litem, was binding on him by reason of hia 
having been the manager of the joint family 
of which the plaintiff was a member. The 
oonclnsion at which it arrived was that 
though tbe present plaintiff wae not properly 
represented in that suit inasmuch as no 
notice of tbe proposal to appoint Surajpal 
Singh his guardian ad Utem bad been sent 
to him, the compromise entered into by 
Surajpal Singh, who was the manager of 
the joint family, was binding on the plaintiff. 
The other issues raised in the case were left 

°°ThTTvideDoe adduced in the case does not 
bear out the finding of the learned 
Subordinate Judge that the plaintiff bad 
attained majority three years prior to the 
The pUi^itiff states that he was about 
4 or 5 years old when his father died and 
mfifc he attained majority in the year in 
which the present suit was filed. His mother. 
Musammat Maharaja, deposes that the plaint¬ 
iff was born about a year prior to the 
mortgage effected by bis father in favour of 
♦he father of the defendant No. 1, and that 
he would complete his 19tb year in Magh 
“ January or February 1919. She 

farther states that her husband died 13 or 
14 rears ago. The mortgage aforefaid wae 
made on tbe I5th October UOO. The bulk 
of its flonsideration was left for payment to the 

prior mortgagees. . j . 

Kallu Singh, who is married to 

the 6i'=ter of the plaintiff, states that 
the pla‘ut'(^ visiting and stay- 

jog at his place off and on for the 
last ten years and that his age in his opinion 
was about 18 or 19 years. Col. Birdwood, 


ClMO 


Civil Surgeon, examined the plaintiff on the 
9th April 1918, and judging by hie teeth 
and general appearanse came to tbe eonclu- 
sion that his probable age was between 18 
and 19 years and that at tbe outside be 
might be 21 or 22 years old. No evidence to 
the contrary was produced on behalf of the 
contesting defendants. 

Tbe learned Subordintae Judge refused 
to accept tbe evidence prodneed by the 
plaintiff on the ground that tbe plaintiff 
and Kalin Singh had no direct know¬ 
ledge, while Musammat Maharaja had 
contradicted herself, firstly, by stating that 
the plaintiff was horn a year before the 
mortgage and, secondly, by saying that 
tbe plaintiff was two or three years younger 
than the wife of Kalla Singh. There 
was evidently some confusion in the mind 
of MMsammaf Maharaja as to the different 
mortgages which her husband had executed. 
She stated that her husband did not tell 
her about any of those mortgages; and it 
ia not improbable that when referring to 
the mortgage made by her hueband, she 
had in view some one of the previous 
mortgages which were satisfied by borrowing 
from tbe father of the defendant No. 1. 
Her statement as to tbe age of her son, 
Cbhatarpal Singh, does not positively fix 
the date of hia birth. Any attempt to fix 
the age of the plaintiff with reference to 
tbe age of Cbhatarpal Singh and that of 
bis sister, who is the wife of Kalla Singh, 
the estimates cf which might be put out 
by a year or two, might, therefore, lead to 
nnoertain results. As observed by their 
Lordships of the Privy Couocil in Banvari 
Lai V. Makesh (l), the effect of the medical 
testimony is to render the other evidence 
adduced in the case as to the age of a 
person medically probable or improbable. 
Heie the statement of the plaintiff and his 
mother that he was about 19 years old is 
rendered medically probable by the evidence 
of Col. Birdwood, and in the absence of 
any rebutting evidence there can be no 
jostifioation for holding that the plaintiff had 
attained maj rity three years prior to the in- 
stilution of this suit. 

Article J5 of the Indian Limitation Act 
(IX of 1908) applies to a suit to set 

(5) 49 Ind. Caa 5i0} 21 O. 0. 22S at p.232j 6 0. L. 
J. A 63; 23 C.W, N 577; (1919) M. W. N. 490; 

45 I. A. 284 (P. C.). 
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aside a deoree obtaioed by fraad and allows 
a period o! three years from the date 
when the fraud beeomes known to the 
party wronged. The plaintiff does not 
state when the fraud beaams known to 
him; but even it limitation bs oomputed 
from the date when the 6nal deoree for 
foreclosure was obtained, the suit would 
be. within time, as it was brought 
within three years of the plaintiff attaining 
majority. 

With regard to the question of proper 
representation of a minor, it cannot be 
disputed that a notice to the minor is ous 
of the neoassary praliminaries to the 
appointment of a proposed guardiao. Order 
XXXll, rule 3, clause (4*,of the Code of 
Civil Prooedure requires that no order of 
appointment shall be made except upon 
notice to the minor aui to any guardian 
of the minor appointed or declared by any 
authority oompetent in that behalf or, 
where there ie no euab guardian, upon 
notice to the father or other natural 
guardian of the minor or to the person 
in whose oare the minor is. lo this ease 
DO notice was issuei to the minor, or to 
the mother of the minor but a notice was 
issued to the proposed guardian who was also 
the manager of the joint family, of which the 
minor was membar. The object of the 
provision is that the Court should be able 
to satisfy itself that the person described 
as a mioor is really a minor acd that the 
proposed guardian ^is a fit and proper person 
to represent him and to put in a proper 
defence end generally to act in the interests 
of the minor, Where a lawful guardian 
ad litem has been appointed, any defect 
<w irregularity in the procedure leading 
up to such an appointmsnt cannot, however, 
Operate to render a deoree passed in a 
euic in which the mioor was represented 
by such a guardian invalid, unless the 
defect or irregularity has bad the effect 
of pr-’judioing the interest of the minor 
or affected the merits of the case. Section 
99 of the Code of Civil Procedure pro 
vides that no decree shall be reversed or 
substantially varied, nor shall any oa '»0 
be remanded, in appeal on account of 
any error, defect or irregularity in any 
prcoaedings in the soi''., not affjoiifig t lO 
tasrits of the case or the iuriediotion r.f 
Uie Court, Order XXXtf, rule 5, provides 


that every order made in a suit or on 
any application before the Court in or 
by whioh a minor is in any way concerned or 
affected without snob minor being represented 
by a next friend or guardian for the suit, as 
the case may be, may be discharged. But no 
question of discharge can arise where a minor 
defendant is represented by a guardian ad 
Ut<:in capable of being lawfully appointed 
and the irregularities are confined to the 
procedare antecedent to bis appointment. 
The plaintiff was admittedly a minor. The 
person appointed his guardian ai litem was 
bis brother and the manager of the joint 
family of which the minor was a member. 
The interest of the minor and the guardian 
ad litem with reference to the mortgage 
effected by their father was in no way differ* 
entiable and unless there is anything to show 
that in spite of the appointment of a gaar* 
dian ad litem the interestB of the minor were 
not duly protected or that the guardian 
ad litem colluded with the then plaintiff or 
bad otherwise acted fraudulently or with 
grots negligence, the deoree passed against 
the minor, in accordance with the compro* 
mise entered into by his guardian ad 
with the sanction of the Court, cannot be set 
aside. 

As obaervad in Halli Jha v. Lil Singh 
where no lawful guardian ai litem 
bat been appointed to represent a mioor, the 
effect is the same as it the minor bad 
never bsen made a party to the suit. 
But as pointed ont in Munnu Lai v. 
Ohulam Abbas (3) and Ramhrichh Uam v. 
Tur.ik Teicari (4), where the appointmenb 
cf a gairdian hai been rntrely irregular, it 
does not lieoenearily fclljw ttatthe minor 
must be deemed to have been prejudiced, 
in Musamnat Oibi Walian v. Bunke Behari 
Peishad >iugh (5) their Lordships of the 
Privy Coufioil laid strese on the importance 
ot following strictly the rules regulating the 

appointment of guardians ad litem-, but oh- 
served at the same time that where in a suit 
the interests of the minors were effectively 
represented by their mother with theoon- 

(2) 27 fncl Cas. 426; 21 0. L. J. 4%4. 

• 3) ti lud. Caa. TeSj 3 ' A. kST; 13 0. C. )2<; 11 
C L. J. 55/; I - Bom L. R. 43.1; U 0 W. , 

M. L. T. '■> 7 . 37 I. A. 7/{ lO il. L, J, 5DI \i’. u % 

i4> :3 Ind Caa 805; 14 A. L. J. 

(5)3Ol.A.1825 7C.W.N.774i30C,ii.M.- 
L. U. 822;8 ^ar. P. C. J. 512, 
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Bent of the Court, the abaenoo ot a fornial 

order appointing herand a defeat iD thessrvlae 

of aurotnons on the minoieand their guardian 
not shown to have oauaed any prejudioeto 
tHem, were mere irregularities, whioh would 
not be ground for reversing the prooeedings 
either on appeal cr in a separate anit for 
the purpose. In Enuga Sundararama B^ddi 
V. Beiwada Pattabhiramireddi (6) it was 
similarly held that a mere omiasiou to give 
notice to a minor party before the appoint¬ 
ment of a guardian aiUtem to represent him 
was not in itself saffioient to vitiate the 
prooeedings. The deoiaions in Ohanshyim 
Dat V yiusammat Hardei (7) and Bhagwan 
Day'll V. l^arjm Sukk Dis (8) do not apply, 

beoaneeintbe former ease the alleged mmor 
was leally maj^r and io the latter a pre- 
iudioe had resalled owing to the Court 
Amin having been appointed guardian ad 
litem of certain minors without any pro- 
vision having been made to supply him 
with funds to enable him to defend the 
suit or to enquire whether any defense was 

available. • • * i« 

The question of prejudice is intimately 

oonneoted with the question of fraud oollu- 

3=00 and gioss negligence alleged by the 

plait.tiffj end as the litter questions have 

not been tried, it will be premature to 

determioe whether the procesdings which 

reeulted in the decree for foreilosare can be 

upheld. It is argued that even if the minor 

was not properly represented, the oompro- 

mise would still be biodiag, because the 

person appointed guardian ad litem was also 

the manager of the joint family of which 

the minor wao a member; bat as pointed 

oot by their Lordnhips of the Privy Couooil in 

Oantsba Hojd v. Talja dam Ho/f (9>. the powers 

of a person who nai been appointed gaardian 

adWen&re ontrollad by the provisions of 

the Code of Civil Prooslare, and what ha 

jjuid have done as miuager of the joint 

frailly irrespective of the suit he cannot do 

wliei appoititei as each gnariian. To hnld 

otbe. wise woold be to defeat ths object of tee 


enactment. 

(OJ A* Ind. Cas. 421; (I9l7j U. W. N. 495; 6 L. W. 

',Vl Ind. ^ 110- <180; 2 O- L. J- 562. 

I f Ini -as 023;37A .79 at i85; 13 A-L. J. 17.1. 
mMh Jnd las 6i£; .0M.i.y.>;17C. W. N. 765r 
UAL .1 L.J. J; 16 Bom L. tt 6.6 

U u. T. U o9l3j M. W. N.676. 26 M. L. J. 150 

I- A. 
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The appeal is, tberefere, allawfi^ %pd the 
enit remanded to the Court b^ow with f 
direction to reinstate it ooder its oyigmM 
nuiobcr and to dispose of it efter determi¬ 
nation of the otter points involved fn the ease 
in the manner provided by law. The odsts 

here and hitherto willalide the event. 

Oau$e remanded, 


PATNA HIGH COURT. 

First Civil Appeal No. 18d of 1917, 

June 9 and July 4, 1919. 

Praent Mr. Justice Molliok and 
Mr. Justice Adami. 

PandifBRlJ KRISHNA DAS ahp others— 

Defbndasta—Appellakts 
V2rsus 

Ofioudhury MURLI RAI amd others — 

Pl iNoiFFi—R espondents. 

CourUee, deficiency in, on plaint and appeal^ 
procedure^Suit for declaratory decree and conse. 
quential reXief-Coart-Jee payable. 

Where upon the proper valuation ojan 
Appellate l ourt Enda that there is a deficit id the 
amount of Oourt-feea paid by the plaintiff on hia 
plaint and memorandum ot appeal, tho correct 
procodaro for the Court to adopt is to call upon the 
plaintiff to make good the deficiency and on his 
failing to do so. to enforce its order by the dis- 
missal of his suit. lu such a case the rejectiou of 
the plaint is inappropriate, because section 10 of 
the < lourt Fees Act enjoins a dismissal without 
option, [p. 19, col. 2; p. 8-0, ool. |0 

Where a plaintiff asks for a declaration and oonse. 
quential relief, he should pay ad valorem fees in 
proportion to the loss from which he seeks to be 

relieved, (.j* 3.^, col. 1.3 

Appeal from a decision of the Subordinate 
Judve, Sbababad. 

Messrs. P. K. Sen and Parmestear Dayah 
for the Appellants. 

Messrs. Sioa Nandan Bat and Qanseh Ouit 
Singh, for the Respondents. 

JUDGMENT. 

Moll'CK, j.—(J une 9, 1919.)—The history 
of the transactions whioh led to the present 
suit is as follows: — 

On the 246b of March 1909, Mnrli, Bnj 
Mohan and others executed a mortgage deed 
in favour of Mohin Krishna Dar fop 
Rs. 40,000. it was stipulated that n earn p| 
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Bs. 15,000 ont of this amoaot wa? to be 
deposited in < 'onrt to the oredit of Abdal 
Gbaoi, who bad a deoree for that Bam apon 
a simple mortgage ezeooted by Marli aud 
Brij Mohan. It was also stipalated that 
the balance of 25.000 was to be paid 
to Abdal Ghani oot of Court in discharge 
of an uBafiuotnar; mortgage in le-peot of 
which a snit, vie., No. Ii2 of 190 ^ was then 
pebding in the Court of the Subordinate 
judge of Arrah. 

On the 26th March 1909 Mohan Kriaboa 
Dbr deposited the sum of R?. 15, 04^ in 
Court in payment of the claim of Abdul 
Gbani, inolusiTe of interest, upon the decree 
above referred to. It was eabscquently 
discovered that Afadol Gbani’s claim npon 
the Dfinfrsetuary mortgage was not 
Be. 25 000 but Re. 71,000, and on the 16lib 
September 1909 Moban Krishna Dar served 
a notice npon the mortgagors asking them 
to pay into Coart the difference between 
those two sums within one month. The 
mortgagors having failed to comply, Mohan 
Krishna on the lltb October lt09 brought 
the suit numbered 106 of U09 to recover 
from the mortgagors the sum of Rs. 15,904. 
It is alleged that summonses in the suit 
were served on the lOeb of November 1909, 
and the record shows that, on the 3rd 
Deoember 1909, an ex pirte deoree was 
obtained by the plaintiffs. In execution of 
this money deoree an attachment was 
effected on the i6tb March 19*0 of the 
mortgaged properties. On the 26tb 
March 9:0 notices were served under 
Order XXI, rule 66, of the Code of Civil 
Proaedure. Sale proolamationa were served 
on the 4th May 1910 and the sale was 
held on the 6th June following. ro8je8Bi,.n 
was delivered on the 2.ib August and muta* 
tion was made in the Collector’s registers on 
the let of September. There were then 
certain proceedings for the appranement of 
trope under eeetion 69 of the Bengal Teuacoy 
Act, which are only material for the purpose 
of ebowirg (bat Murli bad knowledge of 
(be deoree. Murli, however, denied snob 
knowledge and, on the Slst of May 1-^15, 
be and hie minor eon instituted Suit No. 40 
of l9i6, in the Court of the Subcrdioale 
Judge of Arrab, to set aside the decree on tho 
ground that It was obtained by fraud. 

The present appeal is preferred by the 


heirs of Moban Krishna Dar, the defendant 
in that suit, against the aeore^ of toe 
Subordinate Judge setting aside the ex pane 
deoree of the 3rd Deoember 19d9 aud the 
sale of the 6tb Jane 1910, and allowing 
the plaintiffs to redeem their interest in the 
property on payment of their proportionate 
share of the sum secured. 

It is necessary to explain here bow the 
redemption of a fractional part of the 
mortgaged properties came to be allowed. 
On the 2od December i9 2 Bar Prosad 
and others, representing some of the mort> 
gagorF, brought Suit No. Ic8 of 1912 in 
the Court of the Subordinate Judge of Airah 
to set aaide the deoree and the sale, so far 
as they affected their 4 annas share in the 
property; and, on the iOth Deoember 
1912 Sait No. 169 of 19.2 was institmed 
by Inderdeo and others, representing a second 
batch of mortgagors,in respect of their 5 aouas 
4 pies share. Those two suits were decreed, 
and it is alleged that the plaintiffs therein re< 
deemed their 9 Bnnas 4*pie8 share in the pro* 
perty on the 14th of J-^nuary 1915 upon pay¬ 
ment of Rs. 11,666*10 0 to the mortgagees. 
There is, next, an allegation in the plaint 
iu the present suit that the defendants 
have become proprietors of 2 annas, 8 pies in 
the properties by purchase. The plain iitfs 
accordingly pray to redeem the residue, 
which is their 4 annas share, upon payment 
of their pioporticnate share of the ema 
secured. 

The Subordinate Judge decreed the suit 
on the SOtL March 1017, notwithstanding 
the fact that on tho 2/th March 19i7 
the High Court bad set mide the juog 
ment and the decrees in Suita Nos. i68 
ar.d 16.^ of 1912, holding ttiat the decrees 
and the sales were valid and diamias. 
ing the suite. Though this face was 
brought to the notice of the cubtrdi- 
nate Judge, and though it was contended 
before him that the decision of the High 
Court operated as res iuitcuia, the Icarr.td 

Subordinate Judge was unable to give edocc 

to the objection, and decreed the saic ■.« 
already stated. 

In the present appeal, a preii‘n:u.t‘y 
objection is taken by the plamuti^ 
the appeal dees not lie to tluM C. um 
tbe subject matter is belov/ .3 U j . , i 
that the Court which had juriedictio' i - 
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tain the appeal was the Coartof the Distriot 
Judge of Arrah. 

lu order to deal with this point, it 
ia neoeseary to examine the reliefs oUimed 
in the plaint. The 6rst prayer is that 
it may be held that the money deoree of the 
3rd December 1909 was obtained fraudu¬ 
lently; the aeoond ia that it may be held 
that the sale of the 6th Juno on the basis 
of the fraudulent decree was illegal, 
inoperative and null and void and the 
third is that the plaintiffs may be allowed 
to redesm, after setting off their oUim for 
damages in regard to Moczi Ismailpur whiob 
is said, subaeqaent to the auction-purchase, 
to have been sold for arrears of Government 
revenue through the negligenoa of the auction, 
purchaser. 

Now, it is quite clear that the suit comes 
under section 7, olauee 4. of the Court Fees 
Act and, complying with the provisions 
of that seoticn, the plaintiffs seem, in 
paragraph 9 of the plaint, to have valued 
their relief for Court fee purposes at R§.3,976, 
which sum represents their J-th share in the 
Bum of Rs. 15,90tfor which the decree 
of the 3rd December was mide. For the 
purpose of iarisdiotion, however, the 
plaintiffs appear to have valued the suit 
at Re. 15,904 only. Now, for the purpose 
of Court-fees the valuation put by the 
plaintiff on a suit under eeotion 7, clause 4 (c), 
is not to be an arbitrary valuation. It is to 
accord with the value of the subjeob-matter 
and in case of dispute is to be determined 
by the Court. To the case before us an lesue 
as to the valuation and Court-fee paid 
was raised, but it was decided by the 
learned Subordinate Judge in a most 
perfunctory manner, it being merely stated 
that there was no evidence to show that 
the valuation was inanffioienfc. It was the 
duty of the learned Subordinate Judge to 
see that the Government revenue was 
adequately protected. That duty now falls 
upon as, and the parties having failed to 
adduce any evidence on the point, we are 
oompelled to make the valuation upon the 

pleadings. . • i v u 

In this Court the principle has been 

accepted that where a plaintiff asks for a 
declaration and consequential relief, he is 
to pay valorem fees in proportion to 
the loss from which be asks to be relieved. 
Pere if there had been no sale and the 


decree bad merely stood, bis loss would 
have been Rs, 15,904. It has been con¬ 
tended that his loss would have been 
only a quarter of this sum, but the 
decree, being a joint decree, it would 
seem that he ia jointly and severally 
liable for the whole. But the sale having 
taken place, the plaintiff’s loss is now cot 
the amount of the decree but bis interest 
in the property sold. That interest, in the 
event of a partition, will be ith and, therefore, 
the plaintiff’s loss is +th of Rs. 2,20,000, 
which is alleged in paragraph 5 of the 
plaint to be the value of the entire 
properties, that is to say, Rs. 55,000. 

As regards the prayer for redemption, 
it might be viewed either as a relief 
based upon a separate cause of action 
and as a distinct subject within the 
meaning of section 17 of the Oonrt Fees 
Act or as a consequential relief. Adopting 
the latter view, we Ihick the plaintiffs 
must pay ad valorem fees on Rs. 53,000 
only, that is to say, Rs. 1,200. 

The lower Coart appears to have traated 
the case as one of redemption pare and simple, 
and it baa been contended by the learned 
Vakil for the plaintiff respondent before ns 
that the first two prayers are only ancillary 
to the prayer for redemption. In my opinion 
this cannot be so, for, till the sale is 
reversed, the plaintiffs cannot redeem. It 
wonld not have been sufficient for them 
to bring a suit for redemption withont 
making any mention of the decree and 
the sale, leaving it to the defendants to 
set Dp the decree as a bar to the salt. 
They could not, in a suit so framed, have 
been permitted to adduce evidence of fraud 
and get a declaration that the decree and 
the sale were inoperative. It might have 
been otherwise if the decree had bean 
without jurisdiction, or if they had been 
defendants; but here it was of vital 
importance to them to set aside the decree 
and the sale by means of a declaratory 
decree. The resnlt is that a snm of 
Rs. 975 is still due from the plaintiffs on 
aooonnt of deficit Gonrt-fee. 

For the pnrpose of jurisdiction, the 
case comes under section 8 of the Suits 
Valuation Act, and must ha valued at 
Re. 56,000. The appeal, therefore, lies to 

this Court. 
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In regard to tbe Court^fee payable on 
the memorandam of appeal, it mnst be 
ealonlated npon the sohjeot-matter of the 
appeal. The defendante-appellants seek to 
reeoyer the ^plaintiffs’ share and to defeat 
their right of redemption in all the Monzie, 
except Ismailpnr, the valae of which, 
according to the Sabordinate Judge, is 
Rs. 3,500. Tbe snbjeot matter of tbe 
appeal, therefore, is Rs. 55,000 lese 4 tb of 
Bs. 3.500, i. e,, Rs, 54,125, The Goart fee 
payable, therefore, is Rs. 1,200 and there 
is a deBoit of Rs. 975. 

Tbe order, therefore, that we shall pass 
is that defioit Conrt fee to tbe extent of 
Rs. 975 mast be paid by tbe appellants 
before tbe appeal can be entertained. 
They will have time till the 23rd June 
for oomplying with this order. Oa default, 
the memorandDm of appeal will be rejected. 
If, and when, tbe requisite Coart fee upon 
the memorandom of appeal is paid, tbe 
plaintiffs will be called npon, nnder section 
12 of tbe Conrt Fees Act, to pay the 
deBoit of Rs, 975 upon their plaint on or 
before tbe 30th June. In the event of 
their failing to do so, their snit will be 
dismissed without costs and tbe appeal of 
the defendants will be decreed with costs 
throughout. 

Upon both parties complying with the 
orders in tbe matter of the defioit fees 
recoverable from them, the appeal will be 
set down for bearing on the 7th July. 

Adaui, J.—I agree. 

ORDER,—(Jufp 4, 1919).—This case has 

been put up for beariog to-day because of an 
order made by us on the 9th June 1919, 
calling npon the appellants to deposit Rs. 975 
as defioit due upon their memorandum of 
appeal, 

We held that the suit was not one for 
redemption, that it fell under section 7, 
clause ( 4 ) (c) of tbe Court Fees Act, 
and that Court^fees should be paid upon 
the value of the relief claimed, which, in 
this ease, was a sum of Rs. 54,126. Tbe 
appellants have complied with that order 
and, therefore, so far as they are concern* 

^ 4 ® appeal can proceed, But on the 
last date of heariug we found that the 
plaintiffs had not in the trial Court paid 

P® fee, that a further sum of 

Re. 975 was doe upon their plaint and 
we directed them, under section 12 of tbe 


Court Fees Act, to make good that defioit 
on or before the SOlh June* This they 
have failed to do. Mr. Gineah Datt Singh, 
on behalf of the plaintiffs, says that he 
has oommunicated with his client but has 
received no reply and oonsequently is not 
in a position to say whether or not tbe 
plaintiffs intend to comply with our order. 
But he has addressed an argument to us 
upon section 12 of the Act, tbe purport 
of which is that, under this section, we 
have no power either to call upon the 
plaintiffs to pay tbs money, nor, in tbe 
event of tbe plaintiffs’ failure to comply 
with cur order, to dismiss tbe suit by 
applying the provisions of section 
10. The learned Vakil relies upon certain 
obiervations made by a learned Judge of 
tbe Allahabad High Court in the case of 
Narain Singh v. Choturlhu} Singh (1), 
and contends that section 12 of tbe Act 
only applies to a case in which tbe plaint* 
iff is the appellant. With great respect, 
if that is the meaning of the judgman^ 1 
venture to differ, and, so far as this Court 
is concerned, it seems to me that tbe 
matter is concluded by the decision in the 
case of Rajdeo Karain Singh v. Ramdtl Singh, 
in Second Appeal No. 104 of 1919, in 
which a Division Bench held, that upon the 
plaintiff'respondent's failure to pay the 
defioit Court-fee, it was competent to tbe 
Appeal Court to call upon him to pay tbe 
defioit and, in tbe event of hie being unable 
to pay, to enforce tbe order by tbe dis¬ 
missal of his suit. I can find nothing in 
section 12 which would debar the Court 
from enforcing its order in this manner. 
The section clearly contemplates that 
section 10 is applicable, unless tbe cir¬ 
cumstances of the case do not permit. U 
is contended that all that tbe Appeal 
Court can do is to bold the decree, which 
has been obtaii.ed by tbe defaulting party, 
in abeyance and to direct that it shall 
not be executed until such time as the 
order in respect of tbe defioit is complied 
with. It would seem that the Court can, 
if it so pleases, adopt this remedy in 
exercise of its inherent powers, but there 
is nothing in the law which says that 
is the only remedy which it is open to 

(1) 20 A. 3625 A. W. .S. (Ib98) 72; J IvA. .. 
(x. i.) &92. 
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the Court to apply. I oannot, therefore, 
aeeede to the argumeut, that the respond¬ 
ent IB entitled to be heard in the appeal, 
that it is only if he loses that we can 
impose any penalty opon him. and 
that, in any event, the utmost that the 
Court oan do ie to stay the execution of 

his decree. , , . 

The learned Vakil also endeavoured to 

argue on the authority of Swfldar Mai 

Marteafi v. J. 0. Murray (2) that 

Fecation 12 does not at all apply to 

the case before us. In my opinion that case 

is of no assistance to him. 

Finally it has been contended that even 

if we decide that the plaintiffs are liable 
to be called upon to pay the deficit, before 
they can be heard in the appeal, 
order that we shonld make is not that the 
.nit should be dismissed, bat that tbs plaint 
shonld be lejeoted under Order VII, role 11 

o! the Oiyil Prooedore Code. In my opi¬ 
nion rule 11 of Order VII and eeetion 10 
of the Court Fees Aet apply to different 

stages of a suit. The prooedore of in e 

11 of the former Aet le not applioahle to 
a ease in whioh an Appeal Court aels 
under .eelioD 12 of the lat er Aot. In 

snob a ease ihe rejection O’® 
an inappropriate remedy and the law enjoins 
TdismiLl without option thcugh It msy 
bs that the result of the dismissal from t^be 
point ol view ol res judicata is the sane as that 

°'rn”theErcir.nmstaneee, the order made 
by ns seems to be perfectly eerreot and the 
appeal has been rightly deoreed with oosts 

throughout. 

(2) 16 lud. CftB. 963; 16 C. h. J, &7P. 

otiuH juuiciaIj commissioners 
^ court. 

SecoiiD Civil 

147 and 148 of 191 fc. 

December 11, 1919. 

PreserU : —Mr. Lindsey, J. 0. 

DRiGPAL SINGH *ND OTBEBS—DlKBIiDlMTS 

^ _Appellants 

versus 

NAKCHHED SINGH, dead, akd on bis 

dkathSBEOAMBAR SINGH A^D oihbrs 
_P,.AIUT1FPS—RISPONOBATS. 

Parhtion proceedinijs—Picsumiihon—Co-iifiarejs not 


parties to proceedirtgSf whether bound-—Mortgagees, 
whether necessary parties to, and whether bound by, 
proceedings. 

The presumption is that when a partition takes 
place, all the co-sharers in the village are made 
parties to the proceedings and, therefore, the pro¬ 
ceedings mnst be taken to bind all the co-sharers 
and all persons who derive title under them. [p. 
32», col 2 .] 

M ortgagees are not necessary parties to partition 
proceedings, bnt they ars bound by the decision of 
the partition Court in so far as it affects the 
interests of the co-sharers who are their mortg^ors. 
[p. 322, col. I.] 

Appeal from the decree of the Snb* 
ordinate Judg'p, SoUanpnr, dated the 3.tb 
Jannary 1918, revereing that of the Addi¬ 
tional Munsif, Sultaupur, dated the ISth Sep¬ 
tember 191 b, 

Messrs. A. P. Ser* and fl. K. Qhoeh, for 
the Appellants. 

The Hon’ble Pandit Qokaran Nath Misra, 
for the Respondents. 

JUDGMENT.—These are seven appeals : 
all proceed upon common groaods and may 
be disposed of by one judgment. 

Tbe bistcry of the litigation in these 
eases is folly set cut in a judgment of a 
Bercb of this Court reported as Hshethar 
Sirsgk v. Brij Bhookhan Singh (1). Shortly 
put what happened was as follows 

Nakobhed and several others, plaintiffs, 
filed seven suits in ejeotment against seven 
sets of defendants with respect to certain 
plots of land. In all tbe suits the case 
for tbe plaintiffs was that tbe lands in 
dispute bad been allotted to the plaintiffs 
at a partition which, had been carried out 
within 12 years from tbe date of the suit. 
It was represented that the defendants were 
refusing to deliver possesBion of these 
lands on the representation that they were 
bolding tbe lands as mortgagees. Pleas 
were taken that tbe defendants were mort¬ 
gagees of longstanding. Id some instapees 
it was aseeried that the mortgage deeds 
had been lost or destroyed and that the 
terms of the mortgage eontraot could not 
be definitely discovered. In a few of tbe 
oases it was further pleaded that the defend- 
antd were not under any . obligation to 
disclose tbe oonditiona of their mortgage^, 
beoanse tbe plaintiffs were boord by entries 
in the partition record and were not in a 
position to deny that the defendants were 

(l) 43 Ind. Caa. 8C0| 20 0. 0. 836| 6 0. L. !, J8, 
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mortgagees. Tn those suite what happened 
was tbi§. The Court of first instanoe, 
finding that the relation of mortgagor and 
mortgagee had not been proved, deoreed 
the plaintiffs’ olaime. In the lower Appel¬ 
late Court the decrees of the Court j>f 
erst instance were reversed. It was held 
that for certain reasons the defendants had 
shown themselves to be mortgagees and 
that the plaintiffs could not sue in eject, 
meit* Their only remedy was to bring 
suits for redemption. When these oases 
came up in second appeal to this Court, 
it was considered advisable to refer them 
to a Bench for the purpose of laying 
down certain principles of decision applicable 
to oases of this* nature. The law was 
accordingly laid down in the reported 
judgment to which I have just referred, anu 
the result wa** that the decrees of the 
Subordinate Judge having bpen reversed, 
the oases were sent back to him for dis¬ 
posal in appeal in accordance with the law 
laid down in the reported judgment. The 
Subordinate Judge has now decided against 
all these defendants that the evidence 
adduced by them does not establish the 
existence of the mortgage relation and that 
the plaintiffs in all oases are entitled to 
eject them. He has remanded the suits to 
the Court of first instanoe for a finding 
upon the question of damages. Now the 
defendants oome up here in second appeal 
and seek to have the orders of the lower 
Appellate Court reversed. 

I have read the judgment of the Sub- 
ordinate Judge which deals with all these 
eeven oases, and I have no doubt whatever 
that the Subordinate Judge has oorreotly 
apprehended and applied all the principles 
of decision whiob were laid down in the 
judgment of the Bsnob. He has oonaidered 
each oase separately and has demonstrated 
that in none of the oases have the defend¬ 
ants been able to produce any definite 
proof of the mortgages upon which they 
rely. The evidence consisted for the 
most part of vague entries in the revenue 
papers of the village extending, it is true, 
over a long period of time; but there is 
absolately no material upon which the 
Courts below could possibly have found 
whether or not these mortgages set up by 
the defendants were subsisting mortgages. 
1 am satisfied that the evidenos has bsea 

31 


properly examined and dealt with by the 
Court below. It has, however, been argued 
here that in matter of law the decision of 
the Court below is erroneous. In prder 
to understand the point which has been 
raised by Mr. Sen on behalf of these 
appellants it is necessary to say that at the 
partition, which was held within 12 years 
before the present suits were brought, a 
record was made in the partition proceed¬ 
ings to show that certain plots assigned to 
the shares of certain oo-sharers were held 
in mortgage either by other oo-sharers or 
by persons who were not oo-sharers in the 
village In the first place, it is contended 
that persons who were not parties to the 
partition- record are not bound by any of 
the results of partition. With regard to 
this argoment it is only necessary to elate 
that the presumption is that when parti¬ 
tion took place all the oo-sharers in .the 
village were made parties and every one, 
therefore, of the co-proprietors must betaken 
to be bound by the proceedings. It is 
further to be observed that a mortgagee 
cannot put forward the contention that he 
is not bound by the partition preosedings. 
He certainly is bound on the ground that 
any title he holds is derived from oo-sharera 
who were parties. The proceedings bind 
all parties to them and all persons who 
derive title under those parties. In the 
present case, therefore, none of these 
persons, who call themselves mortgagees, 
can be heard to eay that the partition 
proceedings are no evidence as against 
them of the title of the plaintiffs in these 
suits. The persona who set up these mort¬ 
gages all admit that they are either original 
mortgagees from co-sharers in the village or 
sub-mortgagees. In some oases the original 
mortgages were made in favour of per¬ 
sons already oo-eharers. In one instance, 
namely, the instance of Debi Dayal whose 
appeal here ie No. 9J of 1918, the mort¬ 
gage was to a stranger. But the case which 
Debi Dayal put up was that he was a 
mortgagee of a co-sharer in the village and 
80 , whether or not Debi Dayal was a party 
to the partition proceedings, he is not in 
a position to deny the title whiob these 
plaintiffs have acquired by the partition 
proceedings. Practically the whole of the 
argument before me has been ooutiued to 
this point •, an attempt has bean tnade to 
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show that oertatD of these defeDdanta, who 
were not oarties to the partitiou proceed* 
inga, oaoDot be boand aod tbatyaa agaiost 
tbem^tbe plaintifFs have not proved their 
title. Aa has been mentioned before, the 
title upon which the plaintiffs rely is a 
title which they got in the coarse of 
partition. For the reasoos which I have 
given I am nnable to entertain this arga* 
meat. Mortgagees are not necessary parties 
to partition proceedings and they are bound 
by the decision of the partition Coart in 
so far as it affects the interests of the 
proprietors who are their mortgagors. I 
am satisfied) therefore, that in all these 
oases the plaintiffs were able to show a 
title by partition and the evidence, which 
was led to prove that title, namely, the 
record of the partition prooeedinge, was 
evidence admissible agair all the defend* 
antr, whether they had biea parlies to 
the proceedings or not. The plaintiffs in 
virtue of the rights acquired by them at 
the time of partition are entitled to posses¬ 
sion unlees the defendants can show a 
better claim to possession ; and here we 
have the finding of the learned Subordinate 
Judge, with which 1 agree, that none of 
these defendants has been able to put for* 
ward any definite proof of a mortgage sub- 
eisting at the date on which these suits 
were brought; consequently none of the 
defendants has been able to -establish any 
claim to possession which would be a bar to 
the recovery of possession by the plaintiffs. 

The result is that I find that the judg¬ 
ment cf the lower Appellate Court is correct 
and these seven appeals fail and are according* 
ly dismissed with costs. 

AfptaU dumused. 


PATNA HIGH COURT. 

Appeal paou Okioimal OcdebNo. 128 of 1919, 

March 30, 1920. 

Pretenti —Mr, Justice Molliok aod 
Mr. Jastioe Saltan Ahmed. 

Bahu DEONANDAN PRASAD SINGH— 

JolGHENT Debtor —Oajic coa—A ppellant 

JANKI SINGH ANE OTBSBS—Decbik- 
Holdees—Opposite* Pabtt— 

Respondents. « 

Specific performance of contract of sale, suit for— 
Possession, whether can he decreed—Appeal to Privy 
Council—Death of respondent—Appeal heard tn 
ignoraTice — Decree, whether can he ignored. 

In a suit for specific performance of a contract 
for sale of land, it is open to the plaintiff to join 
with his prayer for specific performance a claim 
for delivery of possession, unless the contract ex* 
pressly disentitles him to such relief. [p. 
cols. I & i.] 

Where, pending the hearing of an appeal before 
the Privy Council, one of the respondents dies aod 
his legal representatives are not brought upon the 
record and the appeal is beard in ignorance of the 
fact of death, the decree pronounced by the Privy 
Council cannot be ignored by the Courts in India, 
[p. 324, col. 2 ] 

Appeal from a decision of the Subordioate 
Judge, MoDghyr, dated the S8th April 1919, 

Messrs. S, M, MulUck and 8. N, Bose, for 
the Appellants. , 

Messrs. 8, N, Palit, S. K. Mitter, and Nr 
N, Sen, for the Respondents. 

JUDGMENT. 

Mgllick, J.—This litigation arises ont 
of the sale of an estate which was held 
under Act XI of 1859 in oonseqoenoe of 
the default of the proprietors of the twelve- 
annas share to pay the Government revenue 
due from that share. 

It appears that a separate asaoaat has 
been opened for the A^annas share and that 
the re&idaary 12>anna8 share stands in the 
names of plaintiffs Noe. I to 20; plaintiffs 
Nos. 7 to 16 and Nos. 17 to 20 are res^ 
peotively owners of 9 annas and 3 annas 
therein; plaintiffs Noe, 1 to 6 claim to be 
assignees as to portions of the above 3 annas, 
share, while the defendant Deo Nandan 
Prosad Singh holds an asafractoary mort¬ 
gage over the same and was the aaetioa- 
purchaser at the sale. 

The plaintiffs brought the suit in the 
Oonrt of the Subordinate Judge to set aside 
the auction-sale, on the ground that the 
defendant No. 1 had fraudulently withheld. 




Vol. LVl] 


ISDIAM OA.SE8. 



^PIONilfDAM PSASAD SISOH l>. JANKI SIK&B. 

payment of tbe Government demand, and 
they claimed that the defendant ebonld eon* 
vey the property to the plaintiffs end give 
pOBsesaion with mesne profits. An ’ 

native olaim for damages was also made, 
but it was withdrawn with liberty to being 
a fresh sait thereon. 

The Subordinate Judge diamisaed the suit 
with costs. 

On appeal to the High Court it was 
decreed that the sale was invalid and that 
upon tbe plaintiffs paying into Court the 
pirohase money with interest from the date 
of the sale, tbe defendant should through 
his guardian convey the property to tbe 
plaintiffs by a proper deed of sale. 

On appeal to the Privy Council this decree 
was modified and their Lordships were of 
opinion that the declaration in the decree, 
that tbe sale and purchase were invalid, 
was misconceived as a description of the 
legal position, and that in its place should 
be substituted a deolaratiGu that the pro- 
perty purchased must be held for the 
benefit of the plaintiffs and the 1st de¬ 
fendant, aooerding to their several interests, 
and that subject to tbe re-payment of 
Rs. 425 with interest there should be a direc¬ 
tion for a eoDveyauos as decreed by the 
High Court ou payment of that amount on 
or before a date to be fixed by the Subordi¬ 
nate Judge. With this variation the decree 
of the High Conrt was affirmed in all 
respects. 

The plaintiffs then applied on the 7th of 
September 1918 for the ezecntion of tbe 
above decree, The judgment debtor, defend¬ 
ant No. 1, filed an objection on the 2 let 
November 1918. On the 28th April 1919 
tbe Subordinate Judge of Mongbyr dismiss¬ 
ed the objsctioo and held that execution 
must proceed, Tbe present appeal is dlreot- 
ed against this order of dismissal. 

Tbe first point urged before us is that 
there can be no delivery of possession in 
this execution proceeding, 

It is contended that their Lordships of 
tbe Privy Council only directed the execu¬ 
tion of a conveyance and that as the decree 
is silent as to delivery of possession, (be 
plaintiffs most bring a separate suit on the 
completed contract. 

Now it is admitted that in a suit for 
specific performauce of a contract for sale 
of land, it is open to tbe plaiotiS to joiu 


with his prayer for specific performance a 
olaim for delivery of possession, unless the 

contract expressly disentitles him^ to such 
relief, A contrary view has sometimes bsen 
taken, but £ think it is now settled that a 
cause of action for delivery of possession 
may arise both upon tbe oontrAot aod ‘he 
completed conveyance. [See Banjit 
Kalidin Debt (0 and Madan Mohan 8tngh 
V. Qaia Pfotad Singh (2).] Forms Nos. 47 
and 4 3 given in Appendix A in the First 
Schedule to the Civil Procedure Code also 
support this view. 

Ordinarily tbe plaintiff would be entitled 
to ask for both reliefs and a subsequent suit 
for delivery of possession would, I think, be 
barred under the provisions of Order II, 
role 2, Civil Procedure Code, which in i^e 
application to oases of contract merely asserts 
the principle that the Court will not direct 
the performance of a part of the contract 
where the whole can be enforced. As an 
exception to this rule, the Court will desroe 
a olaim for a conveyance only in oases where 
it embolies tbe substantial part of the 
agreement and where the Court can direct 
its execution without regard to tbe question 
whether or not its provisions can bs spooi- 
fioally enforced. 

Where the right to possession springs out 
of the contract for sale, delivery of posses¬ 
sion would, in my opinion, be included in 
relief by epecifio performaose. Generally the 
right arises eoineidently with the right to 
the execution of the conveyance, and if 
their Lordships of the Madras High Court 
in Krinhnammal v. Manandiar Sandarara^a 
Aiyar (3) intended to lay down a con¬ 
trary view I would respectfully venture to 
differ, 

Tbe plaintiffs before us did in fact ask 
that the sale should bs ss: aside and de¬ 
livery of possession given after tbe execu¬ 
tion of a ooDveyanoo, and in my opinion their 
Lordships of tbe Calcutta High Court as 
well as their Lordships of the Judicial 
Committee intended that the relief as to 
possession, being ancillary, should be includ¬ 
ed iu the relief as to execution of the 
necessary document. Therefore, although 

(1) 6 Iiid. Cas. 205; 37 C. 67} 14 C. W. N. f.-V- 
(2Ml iQd. Oaa. 228; 14 C. L. J. 159. 

(3) 21 lud Cas. 912; 38 M. 698; 16 -M. L. T. iC 3j 
(lOU) a. VV. N. 300} I L, W. U7. 
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tbeir Lordships of the Jadioial Oommittee 
have not expressly made an order for deli¬ 
very of possession, that relief follovsre immedi¬ 
ately from the order for the exeention of 
the eonveyanoe. 

It has been oontended by tbe learned 
Vakil for tbe appellant that other equities 
may arise and it has been hinted that a 
deotee for delivery of joint possession is in 
the nature of a deolaratory deoree and can¬ 
not be exeouted. Snob a view has sometimes 
been taken, bnt tbe weight of authority, in 
my opinion, shows that delivery of joint 
possession oan be made amon? oo proprie¬ 
tors. 

Then it is said that the 3 annas share is 
under asafruotnary mortgage and that for 
this reason and for tbe reason that assign- 
meets have been freely made by the reoord- 
ed oo-sharers, a deoree for possession ooald 
not be worked cut in tbe exeoution depart¬ 
ment. Tbe law, however, merely raqaires 
that the vendor shall make to the vendee 
sueb delivery of possession as the nature of 
tbe property admits of, and in this oase 
1 see no diffioulty in giving to tbe plaintiffs 
that possession whioh they bad at tbe time 
of the sale. There is no reason why the 
plaintiffs should be relegated to a separate 
suit for obtainiug a relief whioh oan with¬ 
out diffioulty be given in the exeontion 
department, and I oannot ooooeive that it is 
the intention of their Lordships of the 
Judicial Committee that litigation ebould be 
multiplied for this purpose. 

It is oontended that if a suit for pos¬ 
session lies upon the exeouted oonveyanoe, then 
delivery of possession should not be made in 
exeoution, I do not think section 47, Civil 
Frnoedure Code, is any bar. That seotion says 
that if the deoree gives a oertain relief, a 
separate suit for obtaining that relief will not 
lie during the pendenoy of exeontion prooeed- 
ings founded on that deoree. In tbe view 
that I take of tbe meaning of tbe deoree, 
delivery of possession oan and should be 
piade. 

I think, tharefore, that tbe Bret objeotion 
pjust fail and upon the offioer of the Court 
tbe dooument on behalf of tbe 
■ debtor, if he refases to exeonte it, 
a right to possession vests in the deoree- 
holder whioh oan be euforoed by the exeou¬ 
tion Court. 


^xeouting 

jadgment 
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Tbe next point urged on behalf of the 
appellant is that the deoree of their Lord¬ 
ships of tbe Privy Oounoil is a nullity, in¬ 
asmuch as the heirs of one of tbe respond¬ 
ents who had died before tbe deoree were 
not brought upon the reoord. It is oontend- 
ed that so far as tbe interest of the 
deceased plaintiff respondent is oonoerned, 
the suit has abated and as tbe oanse of 
aotion has not survived to tbe remaining 
plaintiffs respondents, they oannot execute 
the deoree. 

Now apart from the question of faot as 
to whether or not Bklal, the deceased res¬ 
pondent, had died before their Lordships of 
the Privy Counoil beard tbe appeal, I am 
unable to aooede to the proposition that any 
Court in India oan regard the order of tbe 
Sovereign as a nullity. It has been held 
in Flood V. Egan (4J that where, pending 
the hearing of the appeal, the respondent died 
and tbe Jadioial Committee beard the 
appeal in ignorance of the death, and the 
appellant was ordered to pay costs, tbe 
Court below should refuse to ignore a deoree 
of tbe Sovereign in Council. Tbe provi- 
einna of Will. IV, C. 41, seotion 2i, seem 
to fnrnieb express statutory authority for 
this view. Indeed it would be a ourious 
result if tbe defeodant appellant should now 
be permitted to take advantage of bis own 
negligence or wilfnl omission. It was his 
duty to substitnte parlies in the Privy Connoil 
and it is oertain that if he bad auooeeded 
in hia appeal, he would have etrenuouely 
resisted the plea that the deoree was a 
nullity. 1 think, therefore, that tbe oonten- 
tioD, that the only deoree whioh it was 
possible to the Subordinate Judge to exeonte 
was the deoree of the High Court, is untenable 
and must fail. 

But there is a more snstantial ground 
upon whioh tbe appellant’s oontention mast 
fail. Tbe learned Subordinate Judge has 

found that Eklal did not die in 1916, 

• * 0 

as has been alleged by the appellant, and 
that he was alive at the time that tbeir 
Lordships beard the appeal. One witness,, 
a karpardaZf has given evidenoe on behalf 
of tbe appellant that Exlal died in 1916. 
Oq the other hand tbe respondents have 
prodnoed one of their oo-sbarera named Jauki 
Singh, who eays that Eklal died in 1917, 


(4) (UC9) 20 N. 8. \V. R. 837. 
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The learned Subordinate Judge, having taken 
the oral evidenee o{ both sidea into oon^ 
sideration, baseome to the oonolusion that 
the judgment debtor has failed to diseharge 
the onuB that lay upon him. The appellant 
also produoed a report from an offiwr of 
the 0olleotor*8 office at Monghyr. etating 
that in a certain death register kept in the 
Oollectorate for the year 1919 the name 
of Bklal is shown as having died on the 
29th March of that year. The report was 
signed on the 3rd Janoary 1919 and the 
register in question was destroyed on the 
I5th March of that year. The original 
register was, therefore, not available to the 
respondents in the Court of the Subordinate 
Judge on the 26fch April, when the hearing 
of the execution case began. It is clearly 
impossible to place any reliance upon a 
report of this kind. The respondents had 
no opportunity of calling for the original 
register or even obtaining copies of the ra* 
levant entries therein with a view to eliciting 
what was the nature of the register,who was 
the person who gave the information of the 
death of Eklal and what was his official status. 

It is very pertinently observed by the 
learned Subordinate Judge that in the execu¬ 
tion petition filed by the judgment-debtor on 
the ‘ilst November 1918 no partionUrs 
were given showing that the judgment-debtor 
would contend that Eklal died on the 
29bh March 1916, and that the date of his 
death was not disclosed till the 18th of 
March 1919, that is to say, 3 days after 
the destruction of the register. The 
appellants have also filed two reports from 
the office of the Colleotor, Exhibits 2 and 
2A, to the effect that in the death register 
for 1917 there is no entry of Eklal’s 
death. The learned Subordinate Judge 
observes that Eklal may have died in a 
village other than the village to which 
the register relates. 

We agree with the learned Subordinate 
Judge that in this state of the evidence, 
both documentary and oral, it would be 
impossible to hold that the onus oast upon 
the appellant has been discharged. 

These are the only two points which 
have been argued before ns and on both 
the appellant must fail. The appeal is, 
therefore, dismissed with costs. 

SuLTi^ armed, J.—1 agree. 

Aftpeal dt'cmtised. 


CALCUTTA HIGH OOUaT. 

OdDlNiBT ORiatKAL OlTlL JURISMOnON. 

E'xbcdtion Oasi No. 4 ok 1919. 

April 11, 1919. 

Pressnf t—Mr, Justice Rankin. . 

PURUSOTTUM DAS NARAlN DAS— 

Applicant 

ver$u$ 

LOUTS DREYFUS & CO.—Rbspcsdbh't. 

Arhitration—Notice io parties, whether essential^ 
Arbitrator, proceeding ex parte, duty of—Aw.tyd against 
firm, validity of — Award, how to be enforced. 

When arbitrators assume the burden of their 
duty, their first duty is to see that the parties have 
had notice, and sufficient notice, to enable them to 
appear before the tribunal and put their case. If 
they do not appear before them, it is the duty of 
the arbitrators to make sure that they , have no 
sort of excuse for not appearing, When the arbi¬ 
trators have failed to discharge this duty, their 
award must be set aside, [p. 328, col. 1.] 

An award of arbitrators Is not bad because it is 
made against a firm. Under the Arbitration Act an 
award Ts not a decree, but it is to be enforced as 
though it were a decree. The provisions which 
relate to the execution of a decree against a firm 
apply in the case of an award which has been ^led, 
the award having been made against the firm, 
[p. 32fi, col 2.] 

Rule oilUng upou the respondents to 
show cause why a certain award should 
not be taken off the file or set aside. 

Mr. B. P. Bjsu (for Mr. Langford 7awi5»), 
for Louis Dreyfus and Co. 

M. S. 0. Bose (for Mr, N. N. Sircar) in 
support of the Rule. 

JUDGME'^T —This is an application by 
the seller under certain contraots to have 
an award taken off the file, as being bad 
and not valid against the firm. There is 
one question on the contract which I can¬ 
not now decide, because it requires investiga¬ 
tion by means of oral evidence, and that 
is the question whether on the contraot 
which was originally entered into the 
words which no? appear on the top of 
the exhibit before me (" Calcutta ” will be 
read instead cf “Karachi”) were really there; 
whether they have been iuterpolated after¬ 
wards for the purpose of making it appear 
that the oootraot was different from what 
it really was. I have to consider whether 
this award is invalid apart from the deter¬ 
mination one way or another of that ques¬ 
tion ; and three points have been taken be¬ 
fore me independently of thaf more trouble- 
some point. The first point is that the 
award U bad because it is against a firm. 
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The setond point is that the award is 
bad beoanse the arbitrators did not give 
any notiee to the applioante of the fact 
that they were to determine the matter, 
and the third point is that this is not a ease 
where a suit over the eabjeot'matter of this 
award eonid have been broogbt in this Court 
and that, therefore, Aot IX of 1899 by eab- 
seotioD (2) does not apply. 

On the Brat point, that the award is bad 
because it is against the 6tm, I am of 
opinion that that objeotion will not hold. 
It is quite tine that in Eurdwary Mull v. 
Ahmed Musaji Saleji (1) there is an opinion 
of my learned brother Mr. Jostioe Fletober 
to the effect that '* this Court aannot make 
a decree against a firm when it is ignorant 
as to what persona oorstitnte the firm. This 
being so, I am ot opinion that not only did 
the arbitrators act improperly in not taking 
evidence on this issue, but also that Ihe 
award is bad on the face of it.” In my 
opinion there is no sabetanoe in reason for this 
objeotion. As 1 bave, daring the argnment. 
pointed out, when an action is brocgbt against 
a firm,the persons wboappear as partners must 
appear intbeir individaal namef;soloog as one 
person appears, the action will go on against 
the film in the firm's name, and it will be 
left to proceedings after tbe decree to as¬ 
certain whether otbe/ persons are really 
partnerr, either by means of an iesne being 
directed or otherwise. At the time the Court 
passess a decree aginst a fiim in the fiims’s 
name, there is no constat as to how many 
parlcers there are of the fiim or who there 
partners are, and, therefore, the major pie* 
nise.ae it seems to me, on which Mr. Justice 
Fletcher rreoeeded, “the Court cannot make 
a decree against a firm when it is ignorant 
as to what pereons constitute (be firm,” is 
I think very much too wide. It is laid il at 
in view of tbe fact that the prcoeduie for 
eaing a firm in tbe firm’s name was only 
introduced into ibis country in UOc, I 
n^ast not read tbe Indian Arbitraticn Act 
of 1899 together with the new previsioLs 
in 190S. For the present pnrpoee 1 do ret 
agree. It is quite tiue, and I nm glad to 
bear that it is known, that in strictcers 
of law there is no snob thing as a fiim or 
paitnersbip. Partnership is a relalionthip 
Iielween peteons and tbe law in Fngland, 
and tbe law that has been incorporated into 

(IJ 1 Ind. Cas. 87b 18 C. W. N.168. 


this country, rceegnieeB these pereonB ae 
joint proprietors of a business, but does 
not resognise a partnership as being an 
entity at all; it is a mere guise or cloak or 
name by which the individual ^ perspns, 
joint owners, are oonoealed or pointed out. 
There is no such thing as a partnership! 
but tbe law now does allow for persons 
who own businesses in co-partnership being 
sued for oonvenienoe by a designation which 
is ihe designation commercially employed, 
and tbe machinery for doing that has been 
elahoiated in England, and is now in fcrce 
here. It is perfectly well known in India, 
jnst as it baa been known for many years 
in England, that a large proportion of 
awards in commercial oases are mad^e in 
favour of or against the firm. Business 

cannot be carried on unlese commercial men 

who have constituted themselves into firms can 
be allowed to deal with firms, and I aball be 
doing something that I should be extreme- 
ly sorry to do, causing much inoonve- 
nicnee and trouble, giving much opportuni¬ 
ty for fraud and collusion, if I give my 
assent to the argument which has been put 
before me. Under the Indian ArbiUation 
Act the award is not a decree, but it is lo 
he enforced as though it were a decree 
and a decree of this Court. I certainly 
hold—and I have held in Chambers 
before to day—Hat tie trivieicns which 
relate to tbe exeoulion cf a decree against 
a fiim apply in Ihe case of an award which 
baa been filed, the award bavirg been made 
against tbe firm. In my opinion, the dictum 
it Mr. Justice Fletcher proceeded upon a 
wide piicoiple which is inaccurate. If there 
is one thing more firmly established than 
another in law it is the maxim **Id cettum 
ett quod cerium reddi poferf”—that is certain 
which is capable of being made certain, 
capable of being ascertained with a little 
trouble. In this case the machinery ia 
provided by which yen can for all the 
purposes of ezeontion ascertain who are 
the partners in tbe firm, and 1 am not 
going to deprive the oemmeroial comir unify 
of the benefit of the system of arbitration 
and award by reason of a tecbnical ebjee* 
tion wbicb, 1 think, is unfounded in prinoi* 
pie and las got no commercial substance. So 
much for tbe point. 

Ihe next po'nt that is taken is the quee- 
ti<D whether this Conrt baa any juiisdioiion 
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to eotertMD an award upon this oontraat, examine umu ul an ff . 

Seotion 2 o! Aat IX of 1899 was pointed 
out, and that olearly enough lays down the 
tost. The test is, would the subjeet-matter 
as taken to arbitration here be properly 
made the subjeot matter of a suit in this 
Presidenoy Town P Now, I look to this eon- 
traot, and it appears to me that although 
there is to be an advaboe against railway 
reoeipt at Patna, speaking in terms of the 
j oontraet, and speaking in the ordinary mean* 
tog of the English langnage, in terms of 
Bubstanse, this is a eontraet for delivery, 
not at Patna at all, but at a plaoe whish 
is sailed in the original oontraot Karachi, 
and which according to the evidence which 
is in dispute and which I have already 
mentioned, would be Calcutta. On that 
/iew if Mr. Basu’s client be right, upon 
further investigation of that fact I sboald 
be prepared to hold that this Court had 
jurisdiction. Therefore, at present and with¬ 
out going into the question of what the 
contract was, whether the words have been 
interpolated or not, I cannot set aside this 
award on that ground. 

Now I have come to the last of the 
three grounds that have been taken against 
this award, and that is that the arbitrators 
did not give notice to the sellers. Now I very 
much regret indeed that 1 think this point 
is fatal. What happened was that the buyers 
nominated their arbitrator; they nominated 
Mr. Nioachi of Messrs. Petrocoohiuo Bro¬ 
thers to act for them by a letter of the 19th 
November 1918, and they asked’’Please let 
us have the name of your arbitrator within 
.seven days or we shall, without further notice, 
proceed with the arbitration ex psWe.” Now, 
under the contract what they were entitled 
to do was this. They were entitled, if a 
party failed to nominate an arbitrator within 
seven days from the date of request, to no- 
.minate both arbitrators. That was the 
measure of their right. They were entitled 
to nominate both of them, aod in fact they 
did nominate both arbitrators, and so far 
everything was absolutely correct. But it is 
a principle which I have already had ooca- 
siou to, lay down in these cases that when 
arbitrators assume the burden of their duty, 
their first duty is to see that the parties have 
had not^os and suCfinent notion, to enable 
them to appear before the tribunal aod put 
their case. That being their duty, 1 have to 


carried their duty out, and secondly, whethsr 
there was enough in the ooodnct of the sellers to 
entitle the arbitrators to say that the duty no 
longer existed. What happened was this. The 
arbitrators gave no notice of their being about 
to go into this matter at all. The buyers had 
asked the sellers to nominate their arbitrator. 
The sellers wrote back to the buyers m their 
letter of the 25th November 1918: “We are 
surprised to see that yon want to refer the 
matter to the arbitration of one living in 
Calcutta, You must note that the dealings 
were effected in Patna and we have no concern 
with Calcutta and that unless arbitrators 
living in Patna be obosen, we cannot consent 
to any such proceeding. We have farther to 
add that your agent or broker never fnlly 
explained the contract to us, nor gave ns a 
copy of the terms thereof. However, as you 
want on the strength of the said contract to 
refer the matter to arbitrators, we would 
request you to send us a copy of the said 
contract at any early date. Under the cir- 
camstanoes unless yon furnish ns with a copy 
of the contract and we consenb to the re- 
fereoce to arbitration your aobion, if any, 
taken ex parte will be at your risk aud 
costs aud cannot be legally binding on us.*’ 
Now, in my opinion, that was not such a 
letter as made it right or safe for the arbi¬ 
trators to proceed without giving the sellsra 
any notice that they were going to try the 
case. This latter states the objection to a 
Calcutta arbitration, it is true; but it goes on 
to say: “We have not got a copy of the 
contract. No doubt as you have acted ander 
the contract, there may be something in it that 
is against us. We want to see it; but unless 
we consent to the reference to arbitration 
what you do will be at your own risk.” It 
is not a final irrevocable, conolusive refusal 
to have any thing to do with this arbitration. 
It is an objection; what it says is that whsn 
we see the contract to know our rights, there 
is a chance that we may oonsent to the 
reference. That is the fair meaning of the 
letter. To my mind although it may be 
quite true, where a man refuses utterly aud 
in all events to have any thing to do witfi 
an arbitration, that nobody is obliged to 
give any further notice because it will be 
useless, Ido not think that this letter wir; 
sufficient to justify the party oi the arhlties- 
tora in going on without any furthor notioc 
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whatsoever. As 1 have satd recently, arbitra¬ 
tors, when they begin to take apon themselves 
the harden of their daty, most remember that 
it is laid apna them to see—not upon any* 
body else, bat npon them as tribanal—that 
the parties have notioe to appear before them; 
if they do not appear before them, to make 
eare that they have no sort of exouse for 
not appearing. I very maoh regret that I 
have to set aside this award, but I think 
the arbitrators of the bayers have eo eon- 
dusted themselves as to infringe this im¬ 
portant prinsiple. That being so, the award 
must be set aside, and I must set it aside with 
eosts. 

Rule made absolute. 


OUDH JUDICIAL COMMISSIONEB’S 

COURT. 

First Civil Appeal No, 111 op 1918. 
February 11, 1920- 
Preaenti —Mr. Lindsay, J. C. 

BANKE LAL and OTfiess— Defendants 
Nos. 4 TO 6—Appellants 
versus 

SWAMl DAYAL and another-Plai.stifk3 
NATHTHA and otmers— OEPEJiDANTS Nos, I 

TO 3—Respondenis. 

Guardians and Wards Act (VIII oj ^b90), ss. 27, 
( 2 )—Admission by guardian of time barred debt^ 
whether act of prudence—Order sanctioning transfer 
hy guardian, contents of—NecestUy for and advantage 
of transfer not recited in order, effect of Evidence Act 

67 Document not required bylaw to 
be attested—Execution, proof of. 

The provisions of flection 31 (2) of the Guardians 
and Wards Act are mandatory and not merely 
directory, and an order made by a District Judge 
granting sanction to the guardian to transfer his 
ward’s property, wiiich fails tO recite the necessity 
for or the advantage of tlio transferee not a legal 
order which can be pleaded as sufficient sanction 
for the transfer by the guardian, [p. 32P, col. 2; 

p, 330, col. 1.] ^ 

Qopal V. Afusaniniat iJfahtnlia, 2 Ind, ( as. 237; 12 

0 0.78, followed, 

Ramcshiuar Singh Bahadur v. Dhanpat Singh, 6 
lud (-U8 f'34: 11 C. L. J. 197, coijsidorcd. 

It is not an act of ordinary prudence on the part 
of a guardian within the meaning of section 27 of 
the (ruardian** and Wards /'ct, to admit that liis 
ward Hahlo for a debt which cannot bo legally 
recovered owing to tho lapse of time. [p. 333, col. 1.] 
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In the ease of a document not required hy Jaw 
to be attested, it is absolutely necessary under 
section 67 of the jEvidence Act that some evidence 
should be given to show that the executant ereouted 
the document, i e,, that he signed it or'put his maiflc 
on it. {p 333, col. 1.] 

Appeal from the deeree of the 'Sabordi- 
Date Judge, Bitapur, dated the 2od Augost 
1918. 

The Hon’ble Syed Wazir Hasan, for fho 
Appellauts. 

The Hon'ble Pandit Qoharan Nath MistOt 
for Respondent No. 1. 

JUDGMENT.—The suit ont of whioh 
this appeal has arisen was brought for the 
purpose of obtaining a deolaration that a 
oertain sale of property, effeoted under a 
deed dated the li^tb of May 1914, was 
not binding on the plaintiffs. The original 
plaintiff in the ease was one Swami Dayal, 

who at the time this sale was made was 
a minor. At the time the eait was broaght 
one Murli was impleaded as a defendant, 
but subsequently he was allowed to join 
in the suit as a plaintiff. It ia not 
disputed that the property affested by the 
sale deed in question was the property of 
both these persons. Murli was still a minor 
at the time the suit was brought. 

When this sale was made, the minora 
were under the control of a guardian ap¬ 
pointed by the Civil Court—one Natbtha, 
who was impleaded as a defendant. It 
was alleged in the plaint that Nathtba 
had improperly sold this property to two 
persons, Ram Antar aud Sheo Baran. It 
appears that after the purchase by these 
last named persons they transferred the 
property by sale to two other persons, namely, 
Bshfsherand Mahraj Sirgh The plaintiff 
alleged that one Banke Lai, who was also 
impleaded as a defendant, was interested in 
this latter transfer. 

In the fourth paragraph of the plaint 
it was stated that Naththe, the (ruardian, 
was a man of weak intellect and in the fifth 
paragraph it was nrgad that the purchasers. 
Earn Autar and Sbeo Baran, bad brought 
infiuenoe to bear on the guardiau for the 
purpose of bringing off this sale on the 
10(h of May 19 4. The property, it is 
said, was at the time of the sale held by 
one Baigobind who was a mortgagee with 
pos'^essioD. in the sixth paragraph of the 
pUint it was stated that oeriain false items 
bad bean entsred ip the 8ale*dsed as being 
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portions of tbe oonsidoration. The 
paragrairti of the plaint art oat that the 
sale was oottasivp, withont legal cesOTsity 
and injarioas to the interests of tbe mnOTS. 

In the ninth paragraph it was said that 
no permission forihs sale had been obtained 
from the Court of the District Judge, and 
it was farther pleadsd that the Court was 
not pot in possession of all the faots in 
order to enable it to determine whether 
the sale was for neoessity or not. Lastly 
the allegation was that tbe Ecooad set of 
purchasers had bought the property with 
knowledge of all the above faots. 

The main defence was that the sale had 
been held with the permission of the District 
Judge and that consequently the suit was 
not maintainable. Tbe Subordinate Judge 
held that no valid permission for the sale 
had been given by the learned Judge. He, 
therefore, entered upon an inquiry for the 
purpose of ascertaining which of the items 
set out in the sale deed were binding on 
tbe plaintiffs. In the event be found that 
the plaintiffs were bound to tbe extent of 
Rs. 2,281*44.0, He, theiefore, decreed the 
claim of the plaintiffs subject toa payment 
by them of Rs. 1 31*14.0 to the defendants 
Nos. 4 to 6, tbe oltimate purchasers of the 
properly. In case of default tbe suit was to 
stand dismissed with oosts, 

Tbe first question to be dealt with in 
appeal is whether there was a valid permis* 
eion for the sale given by tbe District 
Judge so as to bar the entertainment of 
the suit, Tbe law relating to the powers 
of a guardian in tbe matter of disposal 
of bis ward’s property is laid down in 
sections 29 of tbe Guardians and Wards 
Act (VIII of 1890). Under that Eection 
DO guardian appointed by tbe Coart is 
allowed to transfer by mortgage, sale, 
gift, or exchange or otherwUe without 
the previous permission of the Coort. 
Section 30 deolaras that a disposal of 
immoveable property by a guardian in 
contravention of the terms of seotton 29 
is voidable at the instance of any other 
person affected thereby. Section 31 provides 
that permission to alienate the properly 
shall not be granted by the Coart except 
in case of neoe-^sity or for evident advan¬ 
tage to tbe ward. Sub-scctioo 2 of this 
section directs that the order of the 
Court granting tbe permission shall recite 
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the necessity or advantage, aathe esse may 
be, describe the property with respect to 
which the act permiittd is to be done, 
and specify such conditions, if any, as the 
Court may see fit to attach to the permis¬ 
sion. it ia further required that the order 
shall be recorded, dated and signed by tbe 
Judge of the Court with his own hand 
or when from any cause he is prevented 
from recording tbe order with his own 
hand, it must be taken down in writing 
from bis dictation and be dated and signed 
by him. 

It ie common ground that no order 
framed in etriet compliance with the 
requirement of sub-section 2 of section 31 was 
drawn up by the District Judge of Sifeapur 
prior to the sale now complained of. Tbe 
entire file of the gnardianship case has been 
put in evidence and it is certain that no snob 
order was prepared. The learned Judge of the 
Court below in dealing with this question 
of law relied upon a decision of a Jndge 
of this Court reported as Gopal v. Muaammat 
Mahtaba (i). In that case it was laid 
down by Mr. Greeven that the provisions of 
sub peotion 2 of section 31 of the Guardians 
and Wards Act are mandatory and not 
merely directory, and he expressed tbe 
opinion that an order which failed to 
recite tbe necessity for or the advantage 
of the transfer was not a legal order 
which could be pleaded as sufifioient sanc¬ 
tion for a sale by the guardian. If that 
ruling is to be applied to tbe faots of the 
present case, the judgment of the learned 
Judge of the Court below is correct and 
the defendants were not entitled to plead 
that there bad been a sale under a valid 
permission given by the Court. There baa 
been a great deal of argument here, as there 
eeem^ to have been in tbe Court below, 
on ibis matter. The learned Judge who 
tried the case was referred to a number 
of authorities regarding the interpretation 
of section 31, subsection 2. Tbe case 
which is most in point ia a decision of 
tbe Calcutta High Conrt reported as 
B'lmeshwar Singh Bahadur v. Dhanpat 
Singh (2), where it was held that 
when an order permitting a sala was 
cnlorsed on tbe back of an application in 

(1) 2 I lid. Cas.2^7; 12 0. C. 7 

(2) 5 Ind. Caa. 334; 11 C. h* J- 197, 
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;whiob the neoessity or adTantftge was refer¬ 
red to, it might be presamei that in 
granting the applioation oontaining those 
statements the Judge adopted them and 
that in snob a ease there would be a 
eubstantial oompHanoe with the provieions 
of seotion 31, elanse 2. It seems to me 
that I ought in this ease to follow the 
ruling of our own Court and agree with 
the Court below that in this instanoe there 
was no valid sanation for the sale. To me 
it seems that Mr Greeven^s interpretation 
of seotion 31, sub'seotion 2, is a sound one, and 
in view of the peremptory language in whioh 
the Bub-seetion is oouobed, I am not prepared 
to say that be has put an unduly narrow 
eonstruotion upon its provisions. In this 
view it is hardly neoessary for me to say 
anything more on this point. But as it has 
been argued that there was a substantial 
eomplianoe with the spirit of the law and that 
the Judge did really make an investigation 
for the purpose of satisfying himself regard' 
ing the neoessity for this sale, I think it right 
to say that having examined all the prnoeed* 
ings as they are set out in the file of the 
gcardiansbip ease, 1 am not satisfied that 
there was any proper inquiry. It appears 
from the reeord in the guardirnabip ease that 
one Kagbnbar was originally appointed as the 
guardian of the persons and property of 
these minors. After bis death the other 
guardian Naththa was appointed in the 
year 1913. While Raghubar was alive, 
he made an applioation to the learned 
Judge for permission to sell a portion of the 
property of the minors in order to diooharga 
certain debts. The Jadge ordered the Munsif 
of Biswan to enquire into the matter and to 
report whether the property was enoumbered 
and whether it would be expedient to sell a 
portion of it. The Mnnsif reported that the 
whole property, namely, a Ifi-pies share was 
worth about Bs. 6,000 and that 5 pies of 
it might be sold for the purpose of dis- 
oharging the debts. In his report the 
Munsif stated that the prineipal oredilor, a 
mortgagee, bad put forward olaima on oertain 
bonds whioh were not admitted by the then 
guardians Ragbubar. He stated that no in* 
vestigation as to the genuineness of those 
doonments oould be held in the oourse 
of bis prooeedinge. The learned Judge 
aooepted the reoommendation of the Munsif 

and gave permission for the sale of a 5 pies 


share. This permission, however, wae never 
availed of by Ragbubar till the time of bis 
death. When Naththa was appointed, he put in 
a petition on the 26th of November. 1913. In 
this petition he stated that there were eneum- 
branoe on the minors’ property in favour of 
one Balgohind Dass, who, he said, held the 
whole of the minors’ property in his posses¬ 
sion under a mortgage with the exoeption of 
25 highas of $ir land. Naththa represented 
to the Judge that Balgohind Daas was press¬ 
ing for bis mocey and there was no money 
available to pay off the debt. He proposed 
to the Court that a Q-pies share of the pro¬ 
perty might ha sold to satisfy, the olaim of 
Balgohind Dass, thus saving a 7-pies share 
for the minor. In that petition he stated 
that the prineipal sum due to the mortgagee 
was Rs. 950, and that the interest esme to 
Rs. 1,000 in addition. Oj this the learned 
Judge passed an order as follows: ^ 

* I'bis has beensanotioned already. See the 
order of the Sth August 1913. Let a draft 
deed be put up for approval.” 

It may be observed here that the order of 
the Judge was quite erroneous. There had 
been no previous sanotion for a sale of a nine- 
pies share of the m.inora’ property and further 
there was no order of the cth of August 1913. 
The previous order passed on the Munaif’s re¬ 
port was dated the 3rd August 1911. 

Oa the 27th of February 1914 Naththa 
put in another petition before the Oistriot 
Judge. Id this be deelared that a sum of 
Rs. 7,432 was owing to the mahajant. He 
said that the only way to satisfy this debt 
would be by selling a portion of the property. 
He proposed thata 12 pies share should be sold 
for the purpose of disobargiog the debt. The 
remaining 4 pies share, it was represented, 
would bring in an inoome of Bi. 75 per an¬ 
num whioh would be suffioient for the 
minors. Leave wa”, therefore, asked to sell a 
twelve pies share to the mortgagee Balgohind 
Dass and to another man Sant Bakhsh, who 
appears to have been an atrent of Balgohind 
Diss. A statement oi the debts was attached 
to this petition, from whish it appears that 
R). 7,275 were owin^ to Balgohind Dass; 
R?. lUO to the petitioner himself and a sum 
of Bs. 75 to one Ram Ratan, On this the 
Judge passed an order as follows:—> 
Sanotioned. Lsta draft be filed” 

Oa the 5th of March 1914 a draft was 
filed, wbereopOQ the Judge ordered a report to 
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bo oftlled for from his offi.96 as to whetbor tbs 
draft was in aooordanoe with the report of 
the Munsif of Biswan and whether the 
total amount of the debts was oorreotly 
shown. A report was prepared on the 
same date, drawing attention to the report 
whieh had been famished by the Mnnsif 
ia 1911 and pointing out that the Mnnsif 
bad reported that only Bs. 3,000 was due 
to Mohan Dasp, who was the predeoessor- 
in>title of Balgobind Dass. After examicing 
this report the Dietriot Jnd^e ordered that 
the petitioner should attend on the 17th 
of March with all the doooments and 
with the minors. Then on the 24th of 
March be recorded a further order saying 
that the documents had been produced by 
the guardian and by Sant Bakhsb, the 
agent of the mortgagee. He ordered that 
the documents should be examined in 
the office. An office report was accordingly 
made on the 25th of March 1914, in 
which it was stated that 12 deeds had 
been produced—six of them registered and 
six unregistered. There were also a rukka 
and copies of five decrees. The principal 
monejB came to Hs. 3,270 odd. It was 
reported that the rukka had beooioe time* 
baried. It was stated with respect to two 
cf the decrees that they bad been dis* 
charged by the execution of a bond for 
Rs. 4(j0 in favour of Ram Autar. It was 
further reported that there was a claim 
for arrears of rent amounting to Re, 520 
cdd. After an examination of the various 
items the office reported that the total 
sum for which it was proposed to sell 
the property was a ^um of Rs. 7,000. 
The cffioe asked for orders regarding the 
interest claimed by Balgobind Dass. On 
this the Judge passed an order that the 
guardian was to make up a proper account 
and to show what was really dne for 
principal and interest. The guardian was 
directed to attend at the Court and to 
furniah the infoimation to the office. The 
Judge directed Hat time barred debts 
would not be recognieed. On the 26tb of 
March 19l4theie was a fnriber report by 
the office isyiigtlat a eem cf R. 4,016 6-0 
was claimed as principal and a sum of 
Rs. 3,ll7-7-6 on aocount of interest. Ike 
total came to Re. 7,133*J3-6. It was 
stated in the report that (he whole pio* 
^.perty was in poEseseion of the mortgagoe 


Balgobind Dasa. The Judge therenpon 
sanctioned the draft sale-deed, which had 
been pnt in after making certain addi¬ 
tions to it. The draft proposed that the 
property should be sold to Balgobind Dass 
himself for a sum of Rs. 7,000. As a 
matter of fact the sale which took place 
in May 1914 was not to Balgobind at all 
but, as already mentioned, to Sbeo Baran 
and Ram Antar. I do not see how it oonld 
reasonably be contended that in these 
proceedings the learned Jndge really made 
any valid investigation regarding the 
extent to which these claims were good. 

It is iodeed an extraordinary thing that 
bis suepiciocs were not roneed after com¬ 
paring the 6r8t petition, which had been 
61ed by the guardian, with the second 
petition 6led on the 27th of February 
1914. In the Brat petition the only debt 
mentioned was one of Rs. 1,950 in favooi 
of Balgobind Dass. In the second peti¬ 
tion filed only three months later the debt 
due to Balgobind Dass was shown as 
Rs. 7,275. 

1 need not, I think, dieonss this matter 
any further. I am unable to accept the 
argument that there was a snbetantial 
compliance with the requirements of the 
law foT the purpose of ascertaining that 
these debts were really debts due from 
the minors’ estate and that the proposed 
sale was for the minors’ advantage. The 
fiudirg of the learned Judge must, therefore, 
be accepted. 

I have now to deal with the various items 
whieh the Court below has found not 
to be chargeable to the account cf the 
plaintiffs. 

The sale deed eets out a censideration of 
Rs. 7,0C0 made up as follows 

(1) Rs. 6,175 left with the pnrohaseis 
for xedemptioD; 

(2) Rs. <00 payable to Ram Autar (one 
of the purchasers under a bond); 

(3) Rs. 200 payable to the other pur¬ 
chaser Sheo Barac; 

(4) Rs. 75 cost of the stamps, and 

(5) Rs, 150 received by the vendor N&tb- 
tha at the time of registration. 

To begin with the smaller items, I Jake 
first the sum of Rs. 400 alleged to have hueLi 
due to Ram Autar. The bond is Exhibit A 
As regards this the Subordinate Judge finds 
that there is absolutely no eviJen«e on 
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reoDrd to show that Ram Aatar advaooed 
this money to the ^aardian N^atbtha for 
the purpose of satiefyin;? two deoreas. It 
was recited in the bond that tbe money 
had been lent for this purpose. The only 
evidence to which I have been referred is 
a statement of Sheo Baran, one of the 
original parohaeers. All he could say was 
that Natbtha borrowed B”. 409 from R\m 
Antar on a bond. He admitted this bond 
was not written in his presence. He says 
that be saw it when it was returned by 
Ram Antar to Natbtha at tbe time the 
sale-deed was executed. There is not a 
scrap of evidence to show that this money 
was applied by the guardian for the purpose 
of satisfying any decree binding upon the 
minors. Tbe Judge was, therefore, quite right 
in disallowing this item. 

The next item, one of Rs. 200, was 
alleged to be doe to Sheo Biran himself. 
Sheo Baran’s story was that this sum had 
been advanced on an oral oontraet to the 
first guardian Raghnbar a few days before 
his death. All he ooold say was that 
Raghubar had informed him that the 
money was being taken for certain purposes 
of the minora. Rs. 150 of this sum 
represents principal and Rs. 50 interest. 
As the Judge of the Court below observes, 
there is no convincing evidence to show 
that this money was applied for tbe minors’ 
benefit. 

Next there is tbe item of Rs. 150 cash 
advanced to tbe guardian Natbtha at tbe 
time of the sale. Nathtba’s story was that 
Rs. 100 of this was due to himself from 
tbe minors and that a sum of Rs. 50 had 
been spent for their benefit. No evidence 
whatever was forthcoming on this point, 
except the statement of Natbtha himself 
which in tbe oiroumstanoes cannot be accepted 
as sufficient proof. 

I come to the large item of Rs. 6,175. 
This sum is composed of a number of 
items said to have been due upon various 
documents. Six deeds of mortgage, Exhibits 
A3, At A5. A6, A7 and A8, were put for¬ 
ward in this connection. Tbe Court below 
allowed tbe full eoms claimed in respect 
of the two deonmentp. Exhibits A3 and A4. 
With regard to the remaining four docu- 
mpnte tbe learned Jndge has allowed only 
the principal sums. It appears that these 
documents of mortgage provided for the 


redemption of properties mortgaged to 
prior mortgagees and it was agreed that 
so long as the snbseqaent mortgagee, that 
ip, Balgobtnd Dass, remained ont of pos* 
session, he was to be entitled to interest. 
The Subordinate Jndge found that no 
evidence bad been given as to tbe date 
on which the snhsfquent mortgagee bad 
obtained poseefsion of the mcrtgsged proper¬ 
ties ard eonsequently be was unable to say 
for what period tbe interest was to run. 
He was of opinion that it lay upon tbe 
subsequent mortgagee to prove the date 
upon which he came into possession in 
order to enable the Court to decide tbe 
question. It has been argued here that it 
lay upon tbe plaintiffs to prove that the 
mortgagee was in possession prior to the date 
of tbe sale in 1914 and that be was not 
entitled to claim interest up to that date. 
This argument cannot be accepted. There 
eeems to be no doubt whatever that Balgobind 
Daes was in possession at tbe date of (he 
sale and the matter being one peculiarly 
within tbe knowledge of tbe mortgagee 
himself, tbe burden of proving on what 
date he got possession hy upon him. Tie 
Court below, in my opinion, took a perfectly 
correct view and tbe order refusing interest 
on these four mortgages cannot be interfered 
with. 

Next there were two items, D. W. No 3 and 
D W. No 4 Each of these was a bond debt. 
Both have been disallowed cn tbe ground 
that it was not proved that they bad been 
executed by the mirora’father. With regard 
to tie dcoument D. W. No. 4 there is bo 
lorgcr any dispute. Tbe learned Counsel 
for tbe appellants eajs be cannot contest 
tbe finding of tbe Court below. The deci¬ 
sion regarding the other bond (D. W. No. 3) 
is atlaeked. The facts relating to this 
matter are as follows:—Tbe document wsis 
prcdnced end was proved to baee been 
witi essed by a man named Baldeo, Evidence 
WO 0 forthocmiog for tbe purpose of 
shewing that tbe signature of Baldeo on 
tbe dccument was in fact in bis writing. 
Tbeie was, however, no evidence to pro^e 
that tbe mark purporting to be the mark 
cf tbe executant Bargobind was in the 
latter’s writing. It cannot, I think, be 
argred that because it is proved tbAt the 
signature of tbe wifnesa Baldeo was tn bis 
writing ths-t it nust, therefore, be taken- 
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to bfi proved that the mark was made 
by Hargobind. This dooament wag not a 
a doooment reqaired by law to be attested 
and the ordinary role rej?arding proof of 
exeoatioD as laid down in seotion 67 of 
the Evidenoe Aot applies. It was absolntely 
neoessary that eome evidenoe should be 
given to show that the mark of the 
exeontant was in fact made by him. The 
decision of the Oonrt below is, in my opinion, 
oorreot. 

Next it was claimed that moneys owing 
under fonr decrees A46, A47, A48 and A49 
were included in the large item of 

6,175. The Court below allowed the 
claim regarding A46 and A47. As regards 
the other two decrees the claims were 
rejected. It was proved that these two 
decrees had been passed more than three 
years before the date of the execution of 
the sale, and as the learned Subordinate 
Judge observes, there was nothing to show 
that theee decrees were alive and capable of 
execution at the time when the sale-deed 
was drawn up. In the absence of evidenoe 
to this effect the presumption ie that they 
were time-barred. It has been argued before 
me that even if these decretal debts were 
time-barred, they could form oousideration 
of this sale. I am unable to agree with 
tbie oontentioD. The guardian of a minor’s 
property is under seotion 27 of the 
Guardians and Wards Aot bound to deal 
with the property carefully as a man 
of ordinary prudence would deal with it, 
if it were his own. 1 do not consider that 
it would be an aot of ordinary prudence 
to admit that his wards were liable for a 
debt which could not be legally recovered 
owing to lapse of time. 1 think the 
learned Judge took a correct view of the 
matter. 

Next a sum of Us. 1,168 was claimed in 
respect of fonr bonds. Neither the originals 
of theee bonds were produced nor oertiSed 
copies. It seems from other evidenoe that 
these documents were all unregistered. 
The only proof of the existence of these 
bonds is contained in Exhibit A50. a 
oertiSed copy of the list of debts which 
Naththa the guardian put in before the 
District Judge. That would certainly be 
no evidence against the plaintiffs of the 
execution of these bonds by their father or 
by any one Iwho was in a position to bind 


them. Naththa, the guaidian, was examined 
regarding these bonds and all he could say 
was that he had no personal knowledge 
of them. Then again the learned Judge 
of the Court below thought that even if 
the bonds existed they were time-barred. In 
any event it is clear that no adequate evidence 
was offered upon which it was possible to 
find that these bonds were binding on the 

minors. 

Lastly it seems that some claim was 
made in respect of payments made nnder 
seven receipts. These payments are said 
to have been made by Sheo Baran, but 
after an examination of the evidence I 
agree with the argument of the learned 
Counsel for the respondent here that these 
payments do not repreeent independent pay¬ 
ments. The receipts were only vouchers for 
the purpose of showing that Sheo Baran had 
paid off the various sums which he was 
liable to pay under the sale-deed, that is 
to say, 6 um 0 which were left with him to 
be paid off to eatiefy other claims. In 
hie examination he deposes to this 
effect. He says that be produced these 
receipts in a pre emption suit for the purpose 
of proving payment of the purchase-money. 
It was not possible, therefore, that the 
Court below shculd allow any credit to 
the defendants in respect of these sums, 

I am sfttisBed on the evidence that the 

sums which the learned Judge of the Court 
below has allowed credit for were the 
only aums which were proved to be payable 
by the minors and 1 uphold bis judgment 
in this respect. As regards the claim for 
Rg. 75 on account of stamp, he has allowed 
Rg. 25 which I think is sufficient. 

Lastly it was argued that as the appel¬ 
lants here were eubsequent purchasers for 
value, they were not affected by any defect 
in the order for permission given 
by the Judge. As regards this argument 
all that it is neoessary to say is that 
section 30 of the Guardians and Wards 
Aot provides that a disposal of immoveable 
property by a guardian in contravention of 
the provisions of section 29 is voidable at the 
instance of any other person affected thereby. 
Having already found that the permission 
given by the Judge was r.ot a lecf^l per¬ 
mission, it must be held that the sale was 
voidable. This being tbe case, the original 
purchaters Ram Autar and Shto BaTan mi^t 



be deemed to have aoqnired only a defeasible 
title and they ooald give do better than this 
to the eabneqaent porohasers, Banke, Bisheshar 
aod Mahraj Singh. It oanoot, therefore, 
be argued by the appellants that they were 
in any better position than the original 
purehasers, Sheo Baran and Ram Aatar. The 
result of all this is that I 6nd that the 
deeision of the Court below is perfeotly 
oorreet. 

The appeal fails and is dismissed with 
eosts. 

Appeal diemiteed. 


CALCUTTA HIGH COURT. 

ApP 14L FBOM APPlLLiTE DECREE NO. 925 

OP 1917. 

June, 19, 191?. 

Treeentx —Mr. Jostiee Fletoher and 
Mr. Juetiee Cuming. 

UMESH CHANDRA DUTT iHOOTHERS— 
Judombiit*Debtors—Appellints 

ter$u» 

BIBHUTI BHUSHAN pal CHOW- 

DHURY—DecsEB-HoLDER—R esponoeht. 

Appeal _ (Joste, quation o/—Judgment not involving 

question oj principle. 

Am appeal which raises a question of costs only 
aud in which ao question of principle is iarolved 
is not competent, [p. 334, col. 22; p. 33f>, col.l.] 

Appeal against the deoree of the Distriot 
Judge, Nadia, dated the Sth Deoember 1916, 
modifying that of the Subordinate Judge, 
Nadia, dated the 22od Deoember 1915. 

Babus Biptn Bikari Qosh {Jr.) and Bwi* 
jendra Nath MulcerJ, for the Appellants. 

Babu Brojalal Ohakrabartit Qurudat Singha 
and Khagendra Bhooehan Bap, for the 
Respondent. 

JUDGMENT. 

Fletubeb, J.^This is an appeal preferred 


the deoieioD of the learned Distriot Judge 
of Nadia, dated the Sth Deoember 1916, 
modifying the decision of tbe Subordinate 
Judge of tbe same plaie. Tbe facts out 
of which the present appeal arises are as 
follows :—Tbe plaintiffs brought a suit for 
recovery of possession of certain land and 
for mesne profits. They succeeded io that 
suit. The case then went before a Com- 
missioner for ascertainment of mesne profits 
and demarcation of the land of which pos* 
session was to be recovered. Before tbe 
Commissioner, tbe parties arrived at an 
agreement, and under the terms of that 
agreement, tbe matters were adjusted bet« 
ween tbe parties and the question of costs 
was dealt with in this way in clauses 3 
and 4: ''Regarding tbe costs of this exeoa> 
tion case, the Court costs incurred in taking 
possession and in ascertaining tbe amount 
of waeilat, which will ba decided by tbe 
Court to be legally due to the decree* 
holders will be obtained by tbe decree* 
holders, from the judgment debtors aud 
"besides the above, the decree-holders will 
get from the jodgment'debtors an additional 
enm of Rs. 50 as costs.” Tbe case then 
went bdfore tbe Subordinate Judge and he 
allowed certain sums as costs payable under 
the terms of tbe arrangement arrived at 
between the parties. Tbe plaintiffs, being 
dissatisfied with those amounts, appealed to 
tbe Court of the Distriot Judge, and tbe 
Distriot Judge has allowed further and other 
sums than those allowed by the Subordinate 
Judge. Now, if it is assumed in the present 
case that this is a deoree or an appealable 
order, then an appeal would involva a ques*. 
tion of costs only. If it is a non appealable 
order, it is quite clear that there cannot 
be an appeal. Now, what is tbe question 
of principle involved in this case P There 
is nothing except that one Judge thinks 
that the plaintiffs should be awarded more 
than what the first Court allowed. There 
is no question as to any difficult construe* 
tion of the terms of the agreement arrived 
at between the parties or any similar 
question. Similarly, there is no question 
as to what amount mast be allowed to tbe 
plaintiffs under the terms of the arrange*, 
ment. It is quite clear that, in a case like' 
this, tbe appeal raising the question of 
coats only, where no qaeslion of prineipU 
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by the defendants judgment-debtors against 
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was iQVoIvsdt was not oompstsnt and oould 
not bs hoard and deoided by the learnod 
Distrist Judge. In my opinion, we ought 
to set aside the jadgment and order of the 
learned Distrist Judge and restore the 
judguient and order of the Subordinate 
Judge. Xbe defendants must have tbeir 
eosts in this Court and in the lower Appel* 


The Hon’ble Pandit Qokaran Nath Misra,- 
Pandits Jagmohan liath Ohah and Harkaran 
Nath Misra, for the Appellant. 

The Hon'ble Dr. Tej Bahadut Sapru, 
Mr. A. P. Sent Babus BUheetoar Nath Sruas- 
tava, Biri Ktshen Dhaon and Qulab 
Ohand Srimalt for the Respondents. 


late Court. 

Coutiia, J.—I agree. 


Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

# 

MtscBLLAiiBOUS Appeal No. 43 OP 1919. 

April 9. 1920. 

Preeenti’^Mr. Stuart, A. J. C*, and Pandit 
Kanhaiya Lai, A. J. C. 

Tfli BENARES HINDU UNIVERSITY 
IHBOUGH Babu JWALA PRASAD— 
Plaiatiip—Appellant 
versus 

SBI KISHEN DAS and another— 
Defendants—Respon dents . 

Probote—Corporation aggregate, probate, tokether 
can be granted to—Benares Hindu University, whether 
capable of obtaining probate—Benares Hindu Uni¬ 
versity Act (X7I of 1916^, s. 2X 

A Court is competent to grant probate to a 
curporatioo aggregate as executor, although tlie 
enactuent creating the corporation does not distinct* 
Ij provide authority for it to be an executor, 
where the granting of the probate is not only in 
no way repugnant to its functions, but is merely 
a prelude to the obtaining of benefits under the 
Will which it is permitted to accept both generally 
and under the provision of the enactment creating 
it. [p. 836, cols. 1 & 2.] 

The Benares Hindu University is not incapable 
of obtaining probate of a Will as an executor, [p. 336, 
coL 1.] 

Appeal against the order of the 
Distrist Judge, Luoknow, dated the 29tb 
August 1919. 


JUDGMENT.—This appeal raises points 
of interest. A certain Sab Bindraban Das 
is said to have made a Will on the lltb 
November 1913. He died on the 13tb June 
1919. Under the terms of this Will be 
g^ppointed as executor the Hindu University 
Society^a society registered under Act 
XXI of 1860—or in event of this society 
ha^ioff been absorbed in the Benares Hindu 
University, he appointed the Benares Hindu 

executor. At the time that 
the Will was made, the Hindu University 
Sooi^iy existence and the Benares 

Hindu University was not in existence but 
steps were then being taken to create the 
latter body and band over to it the 
funotiOBS of the society. An Act was 
subseqQ^Q^^y Passed (Act XVI of 1915) 
which effected that purpose, it was a 
matter common knowledge in 1913 that 
many inffnential persons were endeavouring 
to obtain legislative sanction for tbe creation 
of the new University and tbe testator was 
clearly aware that such was the case. On tbe 
testator’s death the Benares Hindu Univer< 
sity appi^sd for probate of tbe Will before 
the District Judge of Lucknow. Tbe 
nephew of tbe deceased and tbe brother’s 
wife of the deceased opposed tbe applioa* 
lion. The learned District Judge has 
dismissed tbe application on a preliminary 
point, He found that tbe Benares Hindu 
University bad no power under its consti¬ 
tution to he a trustee or an exe¬ 
cutor. The University appeals against this 
decision. 

The Probate Act, having effect, (Act 
V of 1881), does not treat at any length 
of the question as to who is capable of 
being an executor. Beyond stating iu 
seotioo 8 that probate cannot bs granted 
to any person who is a minor or of uusoqucI 
mind, the Act is silent on tbe subiect, 
Tbe point must be decided according tu 
tbe principles laid down in England in >j«;i 
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far as they are not repnsrnant to the 
testamentary Jaw of India. We have first 
to consider what is the legal peraonality 
possessed by the Benares Hindu University. 
The answer to that question presents no 
difflonlty. The Benares Hindu University 
is a corporation aggregate, the creature 

of Aet XVI of 1915. It ie generally 
aoaepted in Bogland in the present day 
that a corporation aggregate oan be an 

ezeoator. 

“ Doubts have been entertained whether 
a corporation aggregate oan he exeoutor ; 
prinoipally because they cannot prove a 
Will or at least cannot take the oath for 
the due execution of the office. But there 
are authorities in favour of the capability 
and it is said to be new settled, that on 
their being so named, they may appoint 
pereone. styled Syndios. to receive adminis- 
[ration with the Will. annexed who e e 
i;i^A nih^r adminififct'atore* IW ii 

Tm" ofEx^Jat^o^s.^ tenth Edition. Volume 

I, pages 15S and 15J). 

In India there would never have been 
any force in-the now obiolete objection 
in England against corporations aggregate 
being executors because they cannot take 
oath. a. the taking of an oath le no 
reuuired from executors m ludia. The 
Wood Counsel for the respondents, whi e 

accepting this view of the law. 
the decision of the learned District Judge 
on the following argument. He draws 
our attention to the provisione of Aot 
VVI of 1915. particularly to the provisions 
ot lestion 3 (3). The Benares Hi odn 
Uoviversity was incorporated, as the Act 
savP for the pnrpose of making provision 
for imparting education, farthering original 
research and giving instruction in Hindu 
theology and religion. Hie case is that, unless 
the Aot distinctly provides authority for 
the Benares Hindu University to be an 
executor or a trustee, the Court is debarred 
from granting probate to the Dniversjty 
as executor. We cannot accept this 
argument. There would be much to be 
said for the proposition that the Court 
eonld not grant the University authority 
to do acts which were repugraot to its 
functions. But here the granting of probate 
is in no way repugnant to the funotions 
pf the University and is merely a prelude 


to the obtainiDg of berefils under the 
Will whioh the University is permitted 
to accept both generally and under the 
provisioDS of Bfiotion 20 of Aofe XVI 
of 1915. We know of no aathor>ty 
in English or Ind'an Law which would 
prohibit the University from accepting 
snob an executorship. A Benoh of the 
Calcutfa High Court decided under some¬ 
what similar Acts effeoting the constitu¬ 
tion of the Calcutta University that it was 
open to the University to accept a testamen¬ 
tary disposition beneficial to their purposes 
sobieot to the grantor’s condition?, 

Uaih Palit v, Lolcendta Nath Paht tlf. 
Thus each authority as there is supports 

our view. 

We accordingly set aside the order of 
the learnad District Judge. He .decided 
tha question on a preliminary point that 
the Benares Hindu University Qua Bsnares 
Hindu University was incapable of obtain¬ 
ing probate in auy ciroomstanoes. We 
reverse bis decision on that point and 
remand the case to him for retrial and 
decision on the merits. Costs here and 
hitherto will follow the result. 


Oaute r^mtinded. 


(l) 34 Ind. Cjv3. 657; 22 C. L. J. 593 
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BHURAMULL banka—Iksolvbht 

—Appkllikt 
versus 

Thb official assignee op 

BENGAL—Rispohdsnt. 

presidetiey Towns Mlvency Act (Ui of 1^9;, 
Slloiicwi 4.sisn«, order h,j. dmctmg ° 

attend whether should be tn wnUng—FaUuj e to 
tomplu with order^ConUmpt o/ Court—ApphcaUon 
for committal for contempt, ajfidavit xn support /, 

service oi—Vrocedure—lrvegulaixty, effect of. 


BBHQilo 


It is not nooessary that an order of the OflicW 
Assignee dirooting an msolront to attend at h,s 
ofiicse. in pursuance of section 33 (2) (c) 

Presidency Towns Insolvency Act, should be m 

writing: a verbal order is valid, and 
insolvent the duty to comply therewith. Where 

in pursuance of a verbal ty 

to perform the duty imposed upon him, he is guilty 

of a contempt of Court, [p. 338, col. 2.J 

There is no express provision requiring the 
affidavit in support of an application to commit an 
toBolvont for contempt of Court to be served at 
the same time as the notice of the application. 

^'^An^r’re'gularity in the proceedings of an Official 
Assignee, which is not in any way prejudicial to 
the insolvent, or does not occasion any failure ot 
justioe, does nob invalidate the proceedings, ^p. o 

col. 2 p. 340, col. i.] , X 1 

In future it the Official Assignee intends to app^ 
for a committal order for contempt of Court, be 
will be well advised to put his order into writing 
and liave it served on the person intended to be 
proceeded against, with a notice that if the order w 
not complied with proceedings for contempt wiU be 
taken Further it is emiuontly desirable from all 
points of view that the procedure ‘aid down by 
the rules should be strictly complied with. LP-®*®’ 

ool. 2.J - . 

. Appeal from the order of Mr. Jaebioe 

Rankio, aitting as Commissioner in imol- 

Messrs. N, StVcar and 5. E. 

Insolvent. 

Mr. Lingford Jamej, for the Respondeot. 

JUDGMENT. 

Sahdirson.O. J.—This is an appeal by the 
inaolvent against an order of oommittal made 

by RAokin, J. 

Oa the beariog of the appeal, the merits 
of the matter were not disaussod by the learn* 
•d Oonnsel for the insolvent and no attempt 

22 


wa. m»de to ioetify M» sondaot. 

It appears that the aPPell»n‘ “ 

judioated inaolvent on the 2let 
at the instance of a creditor, and shor ly 
before that, viz., on the 26th Fabrnary 1919. 

a suit in which the inaolvent a grandmother 
was the plaintiff and the inaolvent waa de¬ 
fendant was Bled, and in that suit by consent 

of the parties the Official r’ 

appointed on the lOth-March 1919 receiver 
of the hook-debts, ontatandinga. cash, money 
properties and assets of the insolvents 

Notice of an application for an order of 

oommittal dated the 5th “ay 1919 was 

served on the iosolvent on the 6th May. The 

notioewasas follows:— _ , iqal 

“Take notice that on Tuesday the Idth 

day of May 1919 at U o'oloek in the 

forenoon or so soon thereafter as the matter 
may be beard an apphoation will bs naade 
before the learned Commissioner in insol. 
vensy for an order that you be oommitted 
for contempt under section 24 (3) and 

section 33 (2) (c) and (e) and (4) on the 

following grounds:— 

“1 That the order of adjudication passed 
against you ou the 2lst March 1^19 ^ 
served on you on the 6th April 1919, 
and that yon have failed to file your 

That yon were ordered by the Official 
Assignee personally on the 9th day of April 
1919 to attend bis office from day to day 
in order to make a list of the bookj be¬ 
longing to your estate which had been re¬ 
moved to the Official Assignee’s office. Yon 
have neither attended his office nor have yon 

made a list of the books. . , , . . 

“3. That you were directed by tbe Umoiai 

Assignee on the same date to make enquiries 
and report to him as to the whereabouts of 
your current bcoks. Yon have taken no 
notice whatsoever of such directions. 


“4. That you were directed by tbe Official 
Aseignee to enquire and report as to the 
books, papers, belonging to your estate 
taken possession of by the Official Receivei 
appointed in the suit of Rudha Bibes. You 
have failed to do so. ’ 

On the 13th May the insolvent apn!i«i 
for an adjournment, which was grantei by 
the learned Judge, and the applioatiou -vas 
heard on tbe 16th. 
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The learned Judge oame to the oonolasioD 
that the insolvent was deliberately trying 
to play off the Official Receiver against the 
Official Assignee and that in the insolvenoy 
be bad done nothing, or as near as possible 
to nothing, for a period of a month, that be 
had deliberately done this with the idea 
that the Court wonld take no notice of it, if 
he gave sufficient trouble. 

Ae 1 have already stated, there has been 
no attempt made to qnestion the learned 
Judge’s finding which, on the materials 
before as, was, in mr judgment, amply 
justified. 

It was, therefore, a case in which, as far as 
the merits are concerned, an order for com* 
miital aas properly made. 

The appellant’s learned Counsel, however, 
raised several technical poiotr, none of which 
were taken in the Court of tirs^ iostanos or 
referred to in the grounds of appeal. Bat 
having regard to the nature of the case, we 
allowed these points to be argued. 

It was argued that the leaned Judge had 
not committed the insolvent on the first 
ground and that the insolvent-should not 
have been committed on grounds Nos. 2, 3 
anJ 4 of the application. 

The first reason alleged was that the 
orders of the Official Assignee were verbal 
and as such were not sufficient basis for 
eommittal. It was argued that if the in¬ 
solvent did not attend, in pursuance of the 
order made by the Official Assignee on the 
9th April referred to in ground No. 2 of the 
notice, the Official Assignee should have 
applied to the Court for an order for the 
insolvent's attendance, that the Court’s order 
should have been in writing, that it should 
have been served personally on the insolvent, 
that it should have contained a notice that 
unless be complied with it he would be 
committed for contempt, and that the iusol 
vent could not be committed unles the above 
procedure bad been carried out. 

In my judgment, this qnestion must depend 
upon the terms of section 33 of the Presidency 
Towns Insolvency Act, 1909. Sub-section (2) 
of that section provides that * the insolvent 
shall...(c) wait at such times and places on 
the Official Assignee or special manager...(e) 
generally do all such acts and things in rela¬ 
tion to bis property and the distribution of 
the proceeds amongst bis creditors, as may 
be required by the Official Assignee or 


special manager or may be presoribdd or 
be directed by the Court by any special 
order nr orders made in reference to any 
particular case, or made on the .oocaeion 
of any spsetal appltoation by the Official 
Assignee or special manager, or any creditor 
or person interested, ” 

Sub-section (4) is as follows :— 

If the insolvent wilfully fails to per>* 
form the dutiei imposed upon him by this 
section, or to deliver up possession to the 
Official Assignee of any part of his pro¬ 
perty, which is divisible amongst his 
creditors under this Act and which is for 
the time being in his possession or under 
bis control he shall, in addition to any 
other punishment to which he may be 
subject, bo guilty cf a contempt of Court 
and may be panished accordingly. ” 

Thera is nothing in the section to show 
that an order of the Offirial Assignee to 
attend bis office in pursuance of section 33 
(2) (cl must be in writing. Conflequently, 
the order given verbally on the 9th April 
was a valid order and there was then a 
duty upon the insolveut to comply with 
the order This Fection further provides in 
sub-section (4) that if the insolvent wilfully 
fails to perform the duties imposed upon 
him by the section, he shall, in addition 
to any other punishment to which be may 
be subject, be guilty of a contempt of Court 
and may be punished aoocrdiugly. So that 
in this case when the insolvent failed to 
attend at the Official Assignee’s office in 
aooordauoe with tbe order of the Official 
Assignee, he failed to perform a duty 
imposed upon him by the section and he 
was gnilty of a contempt of Court. The 
contempt was complete and be was liable 
to be pnoished accordingly. 

CoDsequently, in my judgment, having 
regard to tbe terms of the section, there 
was no need for the Official Assignee to 
pursue the procedure iodioated above, which 
the learned Counsel for the appellant 
urged, was necessary, before proceedinge 
for contempt could be properly taken. 

Tbe next point urged was that there 
was no time specified in grounds Nos. 3 and 
4. I do not think it necessary to con* 
sider this at any length; tbe learned Judge 
has found that tbe insolvent did practically 
nothing for a month : further, this point 
does not touch ground No. 2 of tbe application 
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and that ground a1one» having regard to 
the faoU of thia ease and the Soding that 
the insolvent waa delibera'tely trying to 
play off the Offioial Receiver against the 
Offioial Asaignee with the idea that if he 
gave suffioient tronble, the Court would 
take no notiee of it, would bs sulBaient to 
justify the order for oommittal. 

It was next argued that the affidavit filed 
on behalf of the Offioial Assignee should 
have been filed together with or before the 
notioe of applioation, and should have been 
served on the insolvent at the same time 
as the notioe of applioation : and referenoe 
was made to the Insolvency Rules Nos. 36, 37 
and the preoediog rules 17 to 20. Tbe 
notioe of applioation waa served on the 
insolvent on tbe 6th May ; on tbe 9tb May 
tbe Offioial Assignee sent copies of the 
affidavits whioh be intended to use in 
support of his applioation for oontempt. 
Oq the lObh Miy tbe notioe uf applioation 
and tbe affilavitn were filed by tbe Offioial 
Assignee. On the 13tb May the matter 
w:is before the learned Judge; at the insol* 
vent’s request tbe applioation was adjourned 
until tbe l^th. At tbe bearing of tbe 
applioation on the I6th the insolvent relied 
ubou ftn affidavit put in by bim, whioh be 
had affirmed on the I5tb, and iu whioh he 
replied to the allegations oontained in the 
affidavit filed on behalf of tbe Offioial 
Assignee. 

There is no express provision that tbe 
affidavit in support of the applioation should 
be served at the same time as the notioe 
of applioation, but assuming that there 
was any irregularity in the procedure, the 
learned Counsel for tbe Official Assignee 
relied upon role 203 of tbe Insolvenoy 
Rules and tbe deoision in Bendell v. Qrundy 
( 0 . 

Id this ease the insolvent was served 
with the notioe on tbe 6tb May, one week 
before tbe day originally fixed for tbe 
hearing : the notioe set out the grounds of 
the applioation. On the 9bh oopies of tbe 
affidavits intended to ' be used were sent by 
the Offioial Assignee. 

The insolvent affirmed bis affidavit on 
the and the ease was heard on the 

16tb. 

(1) Vm) I Q B. 16; 61L. J. Q. B. 135; 11 E, 19; 
71 L. T. 581j 43 W. E. 50, 


The insolvent had everything, to whioh 
he was entitled, and he has not been 
prejudiced in any way and in my judg¬ 
ment on the facts of this ease the non- 
oomplianoe with the rules, if any. does not 

invalidate the prooeedings. 

The learned Counsel for the insolvant 
argued that the applioation was in the 
nature of a ariminal proceeding and, there¬ 
fore, that there oonld be no question of 
waiver ; in my judgmsnt, on the facts of 
this oase. it was not necessary for tbe 
Official Assignee to rely on the doctrine 

of waiver. 

For these reasons, in my judgment, this 

appsal must be dismissed. 

in this case there was no doubt as to 
tbe verbal orders, whioh were made by the 
Offioial Assignee. We think, however, that 
in future, if the Offioial Assignee intends 
to apply for a committal order for contempt 
of Court, he will bs well advised to put 
his order into writing and have it served 
on tbs person intended to be proceeded 
against, with a notice that if the order 
is not complied with, proceedings for con* 
tempt will be taken. Further, it ie 
eminently desirable, from all points of view, 
that the procedure laid down by the rales 
should be strictly complied with. 

Tbe Official Assignee will get bis costs 
out of tbe assets—the coats will be as 
between Attorney and client. 

WoODtcOFFB, J,—The contention that a 
written order of the Court was nooeasary, 
whioh order had to be served on the appel¬ 
lant, in praotioe amoants to this that if 
the orders of tbe Offioial Assignee are re¬ 
peatedly disobeyed and then an order is 
made by tbe Court whioh is obeyed, no 
punishment by way of oontempt can follow 
under tbe Act upon tbe repeated disobadi- 
enoe, though aoooiding to the Aot the 
oSenoe is complete immediately tbe Offioial 
Assignee’s direotions are disobeyed, it would 
be possible in this way to delay, and to 
some extent to defeat, tbe insolvency pro- 
osedings. In my opinion, no order in 
writing was requisite either from the 
Official Assignee or from the Court, thongU 
as regards the former it may be, as ohti 
learned Chief Justice has pointed out, 
desirable for the Offioial Aesigueo to 
bis direotions into writing. Tho 
alleged* irregutaritiei oi procedure .'V'L . ^ 
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my opinion, not made out : but if they 
were, they have not in fast cooasioned any 
failure of juatioe. The merits are not the 
subject of diaoussioD before us, the ques¬ 
tion before us merely heing whether the 
technical grounds have been established 
which would justify this Court in hold¬ 
ing that the appellant should not be 
committed for acts- which call for the pro¬ 
ceedings which have been taken against 

him, 

I agree, therefore, that the appeal fails 
and should be dismissed. 


of jarisdiction and that the appeal, therefore, lay to 
the High Court, [p. 842, cols. 1 & 2; p. 843, col 2.j 
First appeal.ftom the decision of the 
First Class Subordinate Judge at Ratnagiri, 
in Civil Suit No. 319 of 1913. 

Messrs. 6/. S. flao and A, Q. D«ai, for the 

Appellant. 

Messrs. Oayakar and Q. S. Mtttpaonftar, for 

Respondent Nos, 1 and 2. 

Mess re. P. B. Shingne'&zd T, A^ Walatalkar, 

for Respondent No, 3. 

Mr. V, 8. Sciizgirf\ for Respondents Nos. 4 

and 5. 

JUDGMENT, 


Appeal ditmissed. 


BOMBAY HIGH COURT. 

First Civil Appeal No. 172 of 1916. 
September 16, 1919. 

Presenl:—Mr. Justice Shah and Mr. Justice 

Hayward. 

BALKRISHNA NARAYAN SAWANT— 

PL41ST1PF—Appellant 
versui 

JANKIBAI SITARAM SANZGIRI and 

cTtiEBS—D aF4Ndant—Respondents. 
Court Fees Act (VJJ vf 1870), 7 (iv) tc)-5u»f« 

Vahmtion Act (VlIof\SS7), 9. b-Suit for dedara. 
(kii, ond injunction-Taluation for purposes oj Court, 
fecr and jurisdiction. 


A plaintiff in a suit for a declaration and for an 
injunction by way of consequential reliof has the 
liLdit to put his own valuation on tho claim for 
purposes of Court-fees under section 7, clause (ir) 
ici of the Court Fees Act, and under section 8 of 
the Suits Valuation Act, the same value must 
determine the value for the purpose of jurisdiction, 
fp. 341, col. l.J 

In a suit for a declaration and for au injunction 
bv way of consequential relief the plaintiff valued 
the eluim at Bs. 135 for purpose, of Court-fcoa 
and at Bs- 16,000 for purposes of jurisdiction. Ibe 
suit was heard by a First Class Subordinate Judge 
under his special jurisdiction and was dismissed. 
Plaintiff filed an appeal in the High Court, On 
the appeal coming on for hearing, the plaintiff- 
apnellant raised a preUnunary point tliat tho value 
of the claim for purposes of jurisdiction must be 
taken to bo Bs. in accordance with the pro. 

vision of section 8 of tho Suits Valuation Act and 
that tho appeal accordingly lay to tho District 
Judge and not to tho High Court: 

Held that under the circumstances of this case, 
it must be held that the valuation was incorrectly 
stated for Court-fees and correctlystated for purposes 


Fbaf, J.—Id this eppeal, a preliminary 
point has been raieed on behalf of the 
appellant that the appeal lies fo the Diitriot 
Oonrt, atd not to this Court, and that the 
memorandum of appeal ebonld be returned 
to him now to be presented to the Distriot 

It will be oonvenienfc to state the faota 
bearing on Ihia point. One Sitaram left 
bis native place for Benares m 1902: he 
has not been heard of since and le presumed 
to be dead. There were disputes as to 
his properly in the bands of third persons; 
the claimants were bis widow, Jankibai, his 

brother, Narayan, and his 
krishna (Nat&yan’s son). widow 

claimed as an heir, the brother, by 
vorship on the footing that he and Sitaram 
.rete ioM. ‘he nephew nnder 

(be Will of Sitaram. Jankihai filed a 
suit in 1913 on the original side of 
the High Court egaicst the stake-hoWers. 
to which other claimants were added as 
ra.ties later cn. This suit waa ultimately 

transferred to the Cou^/^ 

Subordinate Judge at Ratnagiri to be tried 
along with two other Bnits. which were 
61ed in that Court ‘be brother ard the 
nephew reepectively. The brother filed Suit 

No 319 of 1913 against the widow and 

the stake-holderefcr a declaration that he 
was jointly interested in the property of 
Sitaram and for an injunction reBtram- 
ipg defepdants Nca.’l acd 2 (‘h« 
and her Irother) from receiving, and defend- 
ante Ncs 3. 4 and 5 (the stake holders) 
from handing over to them, the prorerly 
of Sitaram. Other minor ^^efs claimed 
by him are not material. He valued the 
olaim for the declaralton and the injupc- 
tion at Rs. 135 (Re. 130 for declaration 
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and Bj. 5 for injanotion) for the pnrpoie 
of Goart'fees. He stated that the valoe 
of the eabjeot'Zaatter for the parpose of 
jnrisdiotion was ahoat Bs. 16,000. This 
salt was filed nnder the speoial jarledis* 
tioD of the First Class Sabordioate Jadge 
of Batnagir/, and not nnder his ordinary 
jariadiotion. The other suit was filed by 
Balkrishna against the widow and other 
defendants. That also was a suit for a 
deolaration and an injanotior, the valua* 
tion fjr the pnrpose of Conrt fees being 
Bs. 135, and the valae of the snbjeot* 
matter of the anit for the pnrpDse of 
jarisdiotioQ being over Bi 5,000. This abo 
was a enit filed nnder the speoial—and 
not the ordinary—jari^diotion of the First 
Glass Snburdinate Judge, These two snits 
and the widow’s suit transferred to that 
Conrt were tried and decided together. 
Several appeals have been filed from the 
different deorees to this Conrt. Narayan, 
whose suit was dismissed, has filed the 
present appeal, wbiob, it; is now oon’iended, 
lies to the Distriot Court. In Balkrishna’s 
salt the widow has appealed to this Oocrt on 
the merits, and Balkrishna has appealed as to 
oosts. We are not oonoerned with tne appeals 
in the widow’s suit as regards this prelimi¬ 
nary point. 

It is signifioant that Narayan alone raises 
the point of jarisdiotion in his appeal. 
The point, if good, equally affeota the two 
appeals arisiog out of Balkrishna’s suit. 
The appellants in those two appeals do 
nob raise this point. On the eonlrary the 
widow oontends that the appeals are 
properly filed in this Court, I shall deal 
with the preliminary point in this appeal 
in which it has been raised: for if it fails 
here, it must fail as regards the appeals 
arising out of Balkrishna’s suit. 

There can be no doubt that it is open 
to the plaintiff to pub his own valuation 
on the claim for the purpose of Court-fees 
under section 7, clause (iy) (c), and that 
in the present case he purported to value 
it at Bs. 135. It is also clear that under 
section 8 of the Suita Valuation Act, 1S87, 
the same value must determine the value 
for the purpose of jirisdiction. The deai. 
sioDs of this Court are to the same effect: 
and th© course of the decisions on this point 
has been approved by the Privy Counoil 


recently in Sunderbai v, GdUolor of 
Belgaum (0< An attempt has been made 
on behalf of the widow to show that the 
present case is governed by the decision 
in Bachappa Suhrao v. Shidappt Venkatrao 
(2). But I think that the injunction relates 
to the whole property, in respect of which 
the deolaration is sought, and is a proper 
consequential relief. The suit, therefore, falls 
nnder clause (i^) (c) of section 7 of the Court 
Fees Act. I do not see how the present case 
can be treated on the same footing as the ease 
of Bachoppi Subrao v. Shidappa Venkatrao (2). 

If the matter rested there, it would 
follow that the appeal would lie to the 
District Court and we would be bound to 
give effect to the contention that the appeal 
lies to the Distriot Court, even though that 
conclusion would involve a further delay for 
no useful pnrpose in the disposal of these 
appeals. 

The facts of the case are somewhat 
peculiar, and, on the particular facts of 
the case, I think the plaintiff should not 
be allowed to contend that the true value 
for the purpose of Court fees is Bs. 135. 
It is clear from the plaint that he filed 
the suit in the Court of the First Class 
Subordinate Judge with a definite allega* 
tion that the suit was filed under the 
speoial jnrisdiotion of the Court as the 
value of the Buhieot-mattei for that purpose 
was about Bs. 16,000. The value for the 
pnrpose of Court-fees was stated to be 
Bs. 135. If the lower Court had ooneidered 
the que^^tion of Court fees and jnrisdiotion, 
as it should have, after the plaint was 
filed, the inconsistency between the two 
statements would have been realised and 
the plaintiff would have been at once called 
upon either to amend the value for the 
purpose of Court-fees so as to bring the 
ease within the special jarisdiotion of the 
Conrt, or to take back the plaint to be 
presented to the Court of the Second Class 
Subordinate Judge at Malvan, which would 
have jurisdiction to entertain the suit on 
the baeis of the value for Court-fees being 
R^. 135. That was not done. The defend- 

(1) .'S2 lud. Ciis. 897: 46 I. A. 15; 21 Bom. L. K 
1148; 28 C. W. N. 753; (1919) M. W. N. 251; 43 B. 
876 (P. C,.). 

(2) 50 Ind Cas. 280; 46 I. A. 24; 21 Bom. L. i? 
4^9; 17 A. L. J. 418; 25 M L. T. 298; 36 M. L. J. 
437: 29 0. L. J. 4’»2; 43 B. 607; 10 L. W. 274- 21 
C. W. X. 33; 1 V. P. Ii. R. (P. 0.) 83 (!’. C.). 
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ftots raised no objeation as to tbe defioieney 
of Court fees or want of jarisdiotiou. The 
result was that the. suito! 1913 was tried by 
the First Class Subordinate Judge and deoid* 
ed by him in 19l6f on tbe footing that it 
was a suit within his special jarisdiotiou as 
contemplated by seotion 25 of the Bombay 
Civil Courts Act (XIV of 1869). Tbe 
plaintiff took advantage of the trial of the 
suit by a Court of higher jurisdiction: and 
he followed it up with an appeal to this 
Court in 1916 on tbe same basis. All 
these appeals are now ready for hearing; 
and for tbe Brst time it is urged on hahalf 
of tbe plaintiff that the value of Court- 
fees as mentioned in the plaint is tbe true 
value for tbe purpose of juriadiction also. 
Tbe point now urged suggests not only want 
of jurisdiction in this Court to entertain the 
appeal, but also want of jurisdiction in 
the trial Court. Not only the plaintiff 
Narayan hut other parties to this litigation 
and the lower Court have acted upon the 
allegation in tbe plaint that the true valne 
of the euhjeot-matter of the suit is over 
Bs. 5,000. It is inoorsistent with the 
value of tbe claim for tbe purpose of Court- 
fees being only Rs. 135. Tbe inconsistency 
might have been removed if it had been 
noticed in time by the plaintiff amending 
ths value of bis claim for tbe purpose of 
Court fees or that for the purpose of 
Surisdiotion. Under tbe ciroatnstanoai I 
think that the plaintiff can be fairly taken, 
and ought lo be taken, to have really 
valued his claim for the purposs of Court, 
fees not at Bs. 135 as he has apparently 
done, but at a sum eiceeding Ri. 5.000, 

as he has himself acted and indused others 
to act on that basis. He cannot be allo wed 
to nse either of these inoonsietent valuitions 
in different Courts according to his con¬ 
venience. At thie stage ho can be properly 
held to have valued his claim for Oourt-fees 
and jarisdiotion at Rs. 16,0J0 or at some 
Bgore exceeding Rs. 5,000. It may be 
that be bas not paid suffiaieot Court fees 
from Ibis point of view: but we are not 
now ooDoerned'with the question of snffi- 
oienoy of Court fees either for tbe plaint 
or for the memorandum of appeal. We 
are ooncerntd with the question of jurisdic¬ 
tion. Oo the special facts of this case I 
am of opinion that the plaintiff must be 
taken to have Hied tbe suit properly io 


the Court below under its speoial jurisdie* 
tion, aud to have filed the appeal properly 
in this Court. Tbe appeal must, therefore, 
be heard oo the merits. It follows that 
Appeals Nos, 1^7 and 218 of 1916 Have 
been properly filed in this Court acd must 
be beard on the merits. 

1 have reached thie conolusioD oo the 
special facts of this case, aod desire to 
make it clear that I do oot mean to depart 
in the slightest degree from the recognised 
rale, to which 1 am bound to give effect, 
that the plaintiff has the right to value 
his claim for the purpose of Court-fees in 
a suit for a declaration and for an iojons* 
tion by way of oonseqaential relief, and 
that the value for tbe purpose of jurisdia. 
tion is the same. In this partieular case 
I hold that the plaintiff must be taken 
to have really valued the claim for the 
purpose of Court fees at about Rs. 16.000, 
though in terms he purports . to put a 
different and lower value. 

First Appeal No. 172 is not pressed on 
the merits, and, is, therefore, dismissed. 

Respondent No. 1 to get her costs from 
the appellant, the other respondents to bear 
their own costs. 

We see no reason to disturb the order 
made by the trial Court as to qosts of the 
stskebolders. 

We dismias the cross objections of respond¬ 
ent No. 3 with costs. 

H*YWiRD, J.—l csncnr with the oinclu- 
sions and have only a few words to add to 
the reasons of my learned Irjtber. 

Narayan, tbe father, and Balkrishoa, the 
BOD, both brought suits ,for declarations and 
iojanotioDS against the widow of the Jest 
holder for property worth Bs. 15,000 in 
the hands of etake-bolders. These Buits 
were filed the same day and were Suits 
Nos. 319 and 321 of 1913 m tie Court 
of the First Class Subordinate Judge of 
Ratnagiri. They appear to have 
their olaims for dooUratione at Bs. 130 
and iojnnoHone at Re. 5 and thereon to 
have paid Be. 10 6 0 ae Ooatt feoe^ Bat 
at the same time they stated dennitely 
that the value of the property was some 
Rs. 15,COO and that the suits were, there¬ 
fore, not within the jurisdiction of the 
Second Class Subordinate Court of ^alvan, 
hot were within that of the First Class 
Subordinate Court of Ratnagirh It. 
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is diflSsalt to follow the preeiee method 
by whiob they arrived at Ra. 10 6 0 as the 
appropriate Coart-fees, If they had treated 
the elaims for deolarations separately* it 
woald not have been nesessary to have 
given them any valoe. If* however, they 
had valned them and did so at Bs. 130 
for the purposes of ad valorem- fees, then 
the appropriate fees would have been 
Bs. 9-12>0, while the ad valorem fees for 
olaims for injaDstions valued at Rs. 5 
would have been annas' 6, making a total 
of Rs. 10*2>0 as the appropriate Court- 
fees. If on the other hand, they had, 
treated, as they ought logically to have 
done, the slaims as olaims for deolarations 
with injunotions valued at total sums of 
Rs. 135, then Rs. 10-8-0 would have been the 
appropriate ad valorem Court-fees. But they 
neither paid Rs. 10*2 0 nor Rs. lO-S-O. They 
fixed on the intermediate sums of Bs. 10-6-0 
and they paid those sums without speoifio 
explanations as the Court-fees, so that 
even on their own showing they did not 
pay the right Court-fees in aooordanoe with 
section 7, clause 4, and Schedule II, Article 
17, clause 3 of the Court Fees Act, 1870. 

They then proceeded apparently to 
make a farther mistake and to overlook 
the provision that the valuation for Court fees 
must be deemed the same as the valuation 
for jurisdiction under section 8 of the Suits 
Valuation Act, 1887. For they valued 
their suits at R«. I5,C00 for the purposes 
of jurisdiction; and upon that valuation they 
deliberately brought their suits not in the 
Court of the Second Class Subordinate Judge 
of Malvan, but, as no doubt suited them better, 
in the Court of tbe First Class Subordinate 
Judge of Batnagiri. They must have been 
aware at tbe time they selected the trial 
V/Ourt that an appeal from the former 
would lie to tbe District Court of Ratnagiri 
and an appeal from the latter would lie 
to this High Court. It is dear that they 
did realize this and that they had deliberately 
bled their suits accordingly, beoacse Narayan, 

proceeded to file Appeal No. 17^ 

^ High Court, and no objec¬ 

tion was taken by Balkriehna, the son, to 
the widow filing her Appeal No. 177 of 
1916 also m this High Court. It is only 
three years later that they have 
f P*'eotieally the jurisdiction both 
of the trial Court and the appellate juris¬ 


diction of this High Court. It seems 
to me that in these circumetances the only 
possible ooorse is to bold that they were 
wrong in their statements as to tbe 
valuations for Conrt-fees, which in any case 
were incorrect according to the amounts 
actually paid as Court-fees and which were 
directly opposed to the actual valuation of 
the property in the suits, upon which valua¬ 
tion they had deliberately brought their 
Buits in the superior Court of tbe First Class 
Subordinate Judge of Ratnagiri and bad 
brought their appeals or suffered tbe appeals 
to be broaght in this High Court. The 
proper course, therefore, in my opinion, must 
be to hold that tbe valuation in both the 
suits was incorrectly stated for Court fees 
and correctly stated for tbe purposes of 
jurisdiction both of tbe trial Court and of 
this High Coart. 

It seems to me further, to bold otherwise 
would lead to a most unfortunate result. 
Owing to tbe technical course whiob would 
have to bs followed in order eventually to 
bring these appeals for final decision in 
this High Court, there would ensue a further 
serious delay which might extend to years 
before tbe widov would succeed, if she bs 
entitled to aucoeed, in establishing her rights 
to this large sum of money in this High 
Court. To allow such a result would, in 
my opinion, be encouraging an abase of tbe 
proceedings both of the First Class Sub¬ 
ordinate Court of Ratnagiri and of this High 
Court, and it is, in my opinion, our iooum- 
bsntduty to prevent any such abuse under the 
powers inherent in us under section 151 of 
tbe Civil Procedure Cole. 

Appeal dismmed. 
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PATNA HIGH COURT. 

First Civil Appials Nos, 196 of 1916 ‘ 

AMD 19 OF 191P. 

Maroh 17, 1920. 

Present Mr. Jastioe Das and 
Mr. Jostioe Adami. 

IH F. A. No. 196 OF 1916 
Babn BRAHMANAND SINGH a»d others 

—DgFBNDABTS 1 ST PaBIY—APPELLANTS 

versus 

DUND BAHADUR alNGH and others— 
PtAiNTiFFi—R espondents. 

In P. a. No. 19 of 1919 
.TIVAN RAUT and otbebs— Appellants 

versus 

NIRSU SINGH iNo OTHERS—Respondents. 
Bencal Alluvion and Diluvion Hegulatun fll 
of 1826;, 4 accession, what «- 

••Gained," meaning of—Common Law of England, appli¬ 
cability of, to India—Possession and dispossession 
Land in condition unfit for actual enjoyment. 

The word “gained” in clause (1) of section 4 of 
the Bengal Allurion and Diluvion Begolation does 
no? mean land washed away and afterwards iden ified 
aa having reformed on its old Site. Cp col .J 

A case under clause U) of section 4 of the Bengal 
AlluvTon and Dilnvion Begulation is not made ont 
wiler^th. land i„ di.pute is Bhoa.n to havo reform. 
Gd on its old identi6able site. [p. col- ‘*3 

The rules of the Common Law of England have 
no application to the Mofaesd towns of I-dm, 
except as rules of jnstioe, equity and good con- 

w“tore'’’ian1?’ has 'been shown to have been in a 
oordition unfitting it for actual enjoyment m he 

^rcum^tanceB that tho state naturally would, and 
circuinB continue till >vithin twelve years 

probably . pcpgriy be presumed that it did 
nofore smt, It may prnp' y P pnssession 

rontintd“:iso,uotilthe oontiJy is shown, [p. 347. 

Appeals from a deoieiop of the Sobordinato 
''“MrssrB.“a'’a® Dos, G. D. Singh and Jal 

for the ReBpondeLta. 

JUDGMENT. 

j_Od the maio qaeation that has 

been urged before na, the appeal is oon- 
Alnded by the deoiaion of thia Court lothe 
Ise of LocKmi Narayan Lai v. Maharaja 

Kesko Prasad Singh (1). 

^ The plaiDtiffa claim the land in dispute 
„^laod"reformed on its old site. They 
“ V that the land in dispnte formed part 
f fhfiir Macz^ Mabindwara at the tima 
Ind Cas. i:7i 5P. h. J. li I P. h T, 133; 

(1920; Bat. 102, 


[IMO 

of the preparation of the Revenue Survey 
map and as sudh was aBsessed to Govern- 
meut revenue as part of their Moum 
M abindwara, and that, in the year 1318, 
the river Cbota Bagwati swallowed up the 
land in dispute hut has now restored ft 
again on the other side of the river. To 
adopt the words of Lord Jnstioe James in 
the case of Lopez v. Muddgn Mohun 
Thakcor (2), the plaintiffs say: This was 
my property. The river, whioh swallowed 
it, has again yielded ft up and- 1 
my property, whioh, having been buried 
and loet to sight, has again re-appeared. 

The learned Subordinate Judge has^ found 
that the land, having reformed on jt« old 
site, belongs to the plaintiffs. This 6nding 
has net been ohallenged before ne, but 
Mr 0 C, Dass on behalf of the appellants 
very strongly and forcibly contends that 
the land having gradually aeoreted to bis 
Manza mnet in law belong to him. 

Preoiaely the eame argument was put 
forward in Lope^^s case (2). With referenoe 
to that argument. Lord Jnstioe James eaid 
ae follows “It ft to be obeeryed, how¬ 
ever, that that clause, ” referring to the 
fourth clanee of the Regulation, ^refera 
Bimply to oascB of gain, of aequisition by 
means of gradual aooeesion. There are no 
words whioh imply the confieoetion or 
deetruotioD of any private person s property 
whatever. If a Regulation is to be oon- 
Btroed as taking away anybody s properly, 
that intention to take away ought to be 
expreseed in very plain words, or be made 
out by very plain and neoeseary implica¬ 
tion. The plaintiff here eays: f had 
the properly. It was my property before 
it was covered by the Gengea. It remained 
my property after it was submerged by 

the Ganges. There was 
state of things that took it ® 

and gave it to the Government. When 
ft en^erged there was nothing that took it 
from me and gave it to any other person, 
and in answer to such a claim it would 
eertainly seem that .omothipg more than 
mere referenoe to the aoQnia.tion of land 
by inorement, hy allnvion or hy what other 
term Ly he need, would be ma.red 
in order to enable the owner of on. 
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property to take property whiqh had been 
legally vetted in another.'* Stopping here 
for a moment, the passage oited seems to 
me to be a deBnite prononooement on the 
qaestion whether there is any room for a 
gain by aooretior, when the land is olearly 
identifiable as land belonging to another 
owner as a reformation in $itu. Lord 
Jastiee James proeeeded to say as follows: 

“ In truth, when the whole words are 
looked at, not merely of that clause, but of 
the whole Regulation, it is quite obvious 
that what the then legislative authority 
was dealing with, was the gain whish an 
individual proprietor might make in this 
way from that which was part of the 
public territory, the public domain not 
usable in the ordinary sense, that is to eay, 
the sea belonging to the State, a public 
river belonging to the State; this was a 
gift to an individnal whoee estate lay upon 
tbe river or lay upon the sea, a gift 
to him of that which, by accretion, became 
valuable and usable out of that which was 
in a state of nature neither valuable nor 
usable.’* 

Mr. Das contends that theie is no justi* 
fioation for this view on a plain reading of 
tbe Regulation itself. If there is not, still 
we would have to adopt, with all humility, 
tbe construction which the Judicial Com' 
miitee has placed on tbe Regulation. But, 
in my view, it can bear no other con* 
structioD. According to tbe Regulation 
accretion is land gained from tbe recess of 
a river or of tbe sea. It is difficult to 
uudeistaLd bow land confiscated from another 
proprietor can be said to be land gained 
from the recess of tbe river. But it is 
said that there is a decision of this Court 
in which tbe construction (ut upon the 
Regulation by Lord Justice James Has 
not been accepted. In the ease of 
Fufi Doss V. Kanhu Eehera (3) Mollick, J., is 
reported to have said: “ The only thing 
that be can show us is the ca^e of Lcpez 
V. Muddun Mohun ThaUor (1) aid he relies 
upon certain observations of their Lordships 
of the Privy Council as a fonodation for 
tbe proposition that their Lordships intended 
to make a dielinotion between a river which 
ia (rivate property and a river of which 
tie bed belocgs to tbe Crown. In my 

(8) 88 lnd,\CaB, 185; I P.LL. J. CSC. 


OASSIS. 

opinion the Judgment of their Lordships 
does not in clear terms make any such 
distinction. The section itself is perfectly 
intelligible without any such distinotior, 
and I see no reason why any words of 
limitation should be inserted into it when 
no such limitation is neoeseary on the face 
of the enactment itself. On tbe contrary 
if the contention of the learned Vakil for 
the appellants is to be accepted, and rivers 
which are tbe property of the Crown are 
the only rivers to which the Regulation 
refer?, then it is difficult to see what 
necessity there was for importing clause 4 
into the Regulation. That clause makes 
special reference to island chars, thrown 
ap in small and shallow rivers. There 
would have been no necessity whatsoever 
for legislating for this class of rivers, if 
by lypotheiis tbe whole Regulation was 
intended to be inapplicable to it. ” With 
great respect, I am wholly unable to take 
this view. It was the defendant’s con* 
tention in Lopez's case (2) that the re- 
ceBsion of the river caused a gradual 
accession to his land, and an increment by 
annexation to his estatf, notwithstanding 
that the land had been reformed on the 
ascertainable and ascertained site of the 
plaintiffs Maezi. To this contention. Lord 
JuBliee James replisd that there are no 
words in the Regulation which imply the 
confiscation or destruction of any private 
person’s property whatever and that it is 
“quite obvious that what the then legislative 
authcrity wes deahng with, was the gain 
which an itdiv dual proprietor might make 
in the way from that which was part of 
the pr.blic teiritory, the public domain not 
usable in the ordinary sense, that is to 
say, the sea belonging to the State, a public 
river telcrgirg to the State.” In my view, 
it is impossible to misunderstand the char 
and unequivocal words employed by Lord 
Juslice James, and I do not think that it 
is open to this Court or to any Court to 
ooDstiue tbe Regulation differently. Ibe 
seme view was taken by Sir Barnes Peacock 
in the case of Ramanath Thakoor v. Chunder* 
nurat'n Ohoiodhry (4), and identically the 
eame view has been taken in certainly throe 
(obsoqt^cDt cases that I have been able to 
trace, rases reported as Moktni Mohun Va^s 

(4}|MnrBh 136; I Ind, Jur. (o, s,) 44. 
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V. Juggohundoo Bose (5), Dwarkanaih Boy 
Ohowdhry v. Dinohundho Singh (6) and Jugdish 
OkunderBiswae^, OhowdhryZuhoor-iil Huqr(7)l 
lo my view, tbe word ^^gamed" id olanse 1, 
seafcion 4 of tbe Regalatioo, does oot mean 
land washed away and afterwards identiGed 
as baying reformed on its old site. Bat 
altboagb this is my view, I sanoot differ 
from tbe view taken in tbe deoision of this 
Oonrt without referring tbe qnestion to the 
deoieion of tbe Fall Baneb. It is anneoes* 
sary in this ease to rest my deeision on 
tbe meaning of tbe word "gained.” It is 
saGSeient to say that a ease nndar olaase I 
of seotion 4 of tbe Reenlation is not made 
oat when tbe land in dispate is sbown to 
have reformed on its old identifiable site. 

It was, however, argaed by Mr. Das that 
the rale euanoiated by Lord Jastioe James 
was based on the Common Law as it was 
then anderstood, and as tbe Common Law, 
as now anderstood, embodies a different 
prinsiple, tbe old principle sboold no longer 
gaide as. It may be eonoeded tbatitbas 
been definitely laid down in England that 
gradnal aeoretion of land from water belongs 
to tbe owner of tbe land gradaally added to, 
and tbattbeqnalifioation suggested by Britton, 
namely, that tbe role sboald not apply if 
certain booadaries are foond,” has been 
finally rejected. Bat it may be rememberd 
that tbe Common Law of Eogland has no 
application to the Mofaseil towns of India 
except as roles of jastioe, equity and good 
conscience. Now on wbat principle is tbe 
Common Law of England based? It is based 
upon tbe impoesibility of determining year 
by year, to whom an inch or a foot or a 
yard belongs. In other words, tbe rale laid 
down in England is a rule of necessity. 
Bat, in India, the conditions are different. 
As was pointed oat by Lord Samner in tbe 
case of Srinath Boy v. Dinahandhu Sen (8), 
wbat would be almost miraonloas in tbe case 
of English rivers is normal and common* 
place in the case of Indian rivers. For instance, 
an addition of over 600 acres in tbe course 
of a single flood season could not be described 

(5) 9 W. H. 312. 

( 6 ) 16W. R. 461. 

(7) 24 W. R. 317. 

(81 26 Ind. Cua. 467; 42 C. 489: 18 C. W. N. 1217; 
(1914) M. W. N.664i 1 L. W. 733; 16 M.L. T. 819, 
12 A. L. J. 1193, 20 0. L. J. 385, 16 Bom, L. R. €01, 
41 I. A. 22UP. C.). 


as slow and gradual aocording to tbe stand* 
ard of additions by allavlon in English 
riverp, bat there is nothing abnormal in each 
a phenomenon in Indian rivers. It seems 
to me, therefore, that tbe role of English 
Common Law, based on oonditiona which are 
entirely different,sboald not be extended to the 
Mofassil towns of India. Bot, if it is at all 
extended,it most be extended for the first time 
by the Jadioial Committee, and, until that is 
done, we most be gaided by the decision 
of tbe Jadioial Committee in Lopei’s case (2). 

Tbe identical point was, however, decided 
by this Coart in the case of Laehvii 
Narayan Lai v. Maharaja Kesko Prasad Singh 
(U. That decision is binding on as and in 
aeoordanoe therewith, I mast bold that the 
plaintiffs having shown tbe land as a reforma¬ 
tion on its old site, they are entitled to 
SDOoeed in tbe action, anless their claim is 
barred by limitation. 

It is just as well to record my findio? on 
tbe question whether the land in dispute 
can be said to have accreted to tbe defend* 
ants* Mouza within the meaning of clause 
I, section 4 of tbe Regolation. Tbe 
defendantp, in my view, have adduced no 
evidence on this point. It is necessary to 
remember in this coDDsotion that tbe 
defendants have deliberately withheld the 
measurement hhasras which are admittedly 
in existence, and which would throw 
a great deal of light on tbe qaestion. We 
are entitled to draw tbe presumption that 
tbe measurement khasras, if produced, would 
support (be case of tbe plaintiffs and not that 
of tbe defendants. Tbe defendants rely on 
two leaser, one granted on 15th July 1901 in 
respect of 15 bighas of accreted lands, and 
tbe other granted on diet October 1905 in 
respect of 20 bighas inclusive of 15 bighas 
covered by the lease of 15th July ISOI. The 
argument is that if 15 btghas accreted by 
the 15th July 1901, and 5 bighas accreted 
between that date and 31st October 1905, 
the accretion must have been gradual. On 
referring to Exhibit B2, the lease of 3lct 
October 1905, it will appear that 15 bighas 
covered by the lease of the 15tb July 1901 
were formed on the old bed of the river. 
It is clear, therefore, that the lease of 15th 
Joly 1901 was not in respect of any portion 
of the disputed land. If the lease of I5tb 
July UOl goes out. then the only other 
document with which we are concerned is the 
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lease of 31st . Ootober 1C05, whtoh 
shows that the defendants settled 5 bighas 
of Bbaran lands with some of the tenants. 
Tfafre is nothing to show that the remaining 
portion of the dispnted land did not oome 
oe.t of the river at the same time. I hold, 
therefore, that the defendants have failed to 
show that they have a title to the land in 
dispnte by gradual aooretion. 

1 now oome to the qnestion of limitation. 

I agree with the learned Vakil that it lies 
on the plaintiffs to prove possession and 
dispossession within twelve years of salt, 
hot it must he remembered that possession 
is not the same thing as aotaal oser. The 
"trne role" was stated by Wilson, J., in the 
following words: “That where land 
has been shown to have been in a 
flondition nnfitting it for aotnal enjoy* 
ment in the nsnal modes at snob a time, 
and nnder snob oiroomstanoes that that state 
naturally would, and probably did, eontinne 
till within twelve years befcre suit, it may 
properly be presnmed that it did so eontinne 
and that the plaintiff’s possession oontinned 
also, until the oontrary is shown. This 
presumption seems to ns to be reasonable in 
itself, and in aooordanoe with the legal 
principles now embodied in eeotion 114 of 
the Evidenoe Aot.” See Mahor.ei AH Khau 
V. Ehoja Ab'Htl Gunr,^ (9). 

The oadastral sarvey map pnllisbed in 
1897 shows that the plaintiffs were in 
possession of the land in dispute in that 
year. The defendants’ ease is that the 
land began to go under water after 1897. 
It may, therefore, properly be presumed 
that the plaintiffs’ poesessicn over the land 
iu dispute remained eo long ae the land was 
under water and oontinued until the oontrary 
is ehowD. The only doooment that bears on 
the point is Exhibit E 2, the lease of SIst 
Oetoher 1905. That is the only dooument 
wbioh shows the oontrary, but the lease was 
within twelve years of the suit and cannot, 
therefore, defeat tfce plaintiffs’ elaim. On 
the other land. Exhibits 10 A, 11 A, 10 B, 
11 B, 10 0, 11 0 show that the plaintiffs 
were reooverirg deoreee for rent in respeot 
of portions of the disputed land in 1910. 1 

hold, therefore, that the suit is within time 
and is not barred by limitation. 

(9) 9 0. 744 F. B.‘j 12 C. L. R. 267; 4 Ind. Dec. 

(»,e)U4B. 


It was farther argued on behalf of the 
appellants that defendants Nos. 8, 9 and 12, 
having been induoted into the land by a de 
facto owner, cannot be ejected from the 
land in dispute, 1 am not in sympathy 
with this argument. 1 oannot look npon 
the defendants, the owners of Manza 
Sreedib, as de facto owners of the lands in 
dispnte. It was also argued that as the de> 
fendant 3rd party, who owns a 15 ganda share 
in the Mcuza, has not joined the plaintiffs 
in bringing the suit, the plaintiffs oinnot 
recover a decree for joint poesession. The 
point is entirely without merit. That 
objection must come from the defendant 
3rd party and not from the contesting de* 
fendanta. 

I am of opinion that the decision of the 
Subordinate Judge is right and must be 
affirmed. There are, however, two errors in 
the decree which must be corrected. In Suit 
No. 99 of 19 4 out of which First Appeal 
No. 19 of 1919 arises, the plaintiff claim* 
ed to recover joint possession of 49 bighae 
9 kuttas 12 dhurt. The Commissioner 
found 44 bighas to be the land in dispute. 
InSuitNo. lOOof 1914 out of wbioh First 
Appeal No. 196 of 1916 arises the plaintiffs 
claimed to recover joint possessionof 73 bighas 
2 fiutlaa 2 dhurs. The Oommieeioner found 
61 bighas 3 kuttas to be the land in dispute. 
It has not been shown that the Commissioner’s 
report is wrong. The plaintiffs, therefore, 
are entitled to a decree aoocrding to the 
Commissioner’e report. On the question of 
meere proGts too there is an error. The 
Court made a distinction between tenanted 
lands and lands in direct possession of the 
Meliks. So far as tenanted lands are oon« 
oerned, the Court gave the plaintiffs a decree 
for mesce promts at the ra'e of Re. 4 per 
bigha. So far as Zarait lands are concerned, 
the Court adopted another principle. The 
decree as drawn up makes no distinction 
between the two. This is wrong. The 
Commisi-ionei's report shows the area held 
by the tenants and the area in the kha$ 
possession of the Maliks. The decree must 
be modified accordingly in accordance with 
the Commissioner’s report. Subject to this 
modihoation, the appeals fail and are disojiss* 
ed with costs. 

Adami, J.—I agree. 

Appeals dismissed’, 
Deeres {. 
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ODDH JUDICIAL COMMISSIONER’S 

COURT. 

Fisbt Civil Appeals Nos. 14 and 30 o? 1919, 

November 14, 1919. 

Present: —Mr. Stnart, J. C. 
GOKULPRASAD aad amothkb—Dif8nuai>T8 

^Appellants in both 

versus 

SITLA PRASAD aud another—Plaintiffs 

Rrspondents in both. 

Mortgafjc—ilortgagee, right of^ to take poifession on 
default —Pona? dauses—yuiY by morlgagce 
to recover possession — Consideration, payment of, 
whether can be gone into^Jtedemption, whether can he 
permitted. 

k mortgage*deed was to the following effect. 
The principal and interest was to be paid within 
a hxed period. If default was mado in pajment 
of any portion of the interest, the balance was to 
be conrerted from simple interest to compound 
interest at the same rate. If the total amount due 
on the deed was not paid by the time fixed, the 
mortgagee was at liberty either to bring the mort* 
gaged property to sale and recover the amount due 
from the sale*proceeds or, in the aUcruativc, to 
enter into possession of the property and remain in 
possession until such time as the mortgage was 
redeemed or in perpetuity if the mortgage was not 
redeemed. Default w’aa mado in the payment of 
principal and interest and it was found that the 
mortgagee had accepted certain deeds of further 
charge in respect of some of the unpaid arrears of 

iuterost: ^ - 

U>’.ld, (1) that the acceptance of the deeds of 

further charge by the mortgagee did not amount to 
a waiver of bis remedy as to taking possession of 
the mortgaged proporty? [p. 849, col. ).] 

( 2 ) that the mortgage deed contained no penal 
clause and that the condition permitting possession 
was a good condition [p 349, col. 2.] 

The question as to whether the full consideration 
for a mortgage was paid oan be gone into only when 
a suit for its redemption is filed and not in a suit 
by the mortgagee for possession of the mortgaged 
property. Nor can the mortgagor be allowed to 
redec.n tho mortgage in such a suit. [p. 3l9, col. 2.] 

Appeal from the deoree cf the Subordioate 
Judge, Bara Bankt, dated the ‘Jgfch February 

19i7. 

Baba hkwori Praw/f, for the AppellautB in 
both appeals. 

Babtt Bisheshwar Natk Srivastava, for the 
Respondents in Appeal No. 11 of 1919. 

Babu Bisheshwar Nath Srivastava and Syed 
Zohur Ahmad, for the Respondents in Appeal 
No. 30 of 19.9. 

JUDGMENT.— These two appeals oan be 
deoided by the same judgment. The faots 
are ae follow?:— 

Mannar Ahmad eseented a deed of mort* 


gage on the 15th Jannary 1907 and a sesond 
deed of mortgage oo the 22ud Jane i907. 
Separate propertiea were mortgaged by these 
two deeds. The property mortgaged by both 
the deeds was brongbt to sale in ezeoation 
of a simple money deoree and parebased by 
Gokul Prasad in 1916. Mac^^ar Ahmad has 
oeased to have any interest in the mortgaged 
property. Both properties are now in poa* 
EeeaioD of Goknl Prasad, who is intheposition 
of the mortgagor. The mortgagees sned for 
poseessioD of the properties mortgaged and 
have obtained deorees. Gokul Prasad and 
the representative of a prior mortgagee have 
appealed in Appeal No. 30 against the decree 
passed on the mortgage of 15lh January 
1907, and Gcknl Piaead alone has appealed 
in Appeal No. 14 against the deoree passed 
in respect of the property mortgaged by the 
mortgage deed of'J2nd June 1907. I have 
examined the deeds. They tre both to the 
same effect which is ee follows:—Manzir 
Abmad agreed in the 6rst deed to pay the 
principal and interest within four years. 
He agreed in the 2nd deed to pay the 
principal and interest within three years. 
Id event of his failing to pay any portion 
of the interest the balacoe was to he convert* 
ed from simple interest to compound interest 
at the same rate. In event of bis not 
paying op the total amount due on the deed 
of 15tb January lf07 within four years and 
the total amount on the deed of 22Dd June 
U07 within three years, the raortgngeea 
were at liberty either to bring the mortgaged 
properties to sale and recover the amount 
due from the iale-proceeds or, in the alter* 
native, to enter into posseesicn of the mort* 
gaged properties and remain in possession 
until such time as the mortgagee were 
redeemed or in perpetuity if the mortgages 
were not redeemed. They have sought and 
obtained the last named remedy in the 
Court below. The appeals raUe the following 
points 

The first is that no suite for possession 
lay because the mortgagees bad deliberately 
elected (o waive their claim for possession 
and accepted in lieu oertain deeds of further 
charge in reepeot of the unpaid arrears of 
interest. It is perfectly true that the suits 
for possession were not filed when the defaults 
took place, hut the suits for possession were 
filed well within limitation, the limitation 
being governed b^ the proyieions of Artiols.. 
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138 of the First Sobednle of Aob IX of 190S| 

and it is fortber to be noted that alcboagb 
tbe mortgagees took deeds of further obarge 
in respeot of certain nnpaid instalments of 
interest,there are arrears of interest which are 
not eovered by these deeds of further charge 
acd the deeds of further charge naturally 
have had no effect upon the principal. In 
these oironmetanoes it is difficult to see how 
tbe question of waiver or estoppel can be 
raised and 1 decide tbe point against tbe 
appellants. I am of opinion that the mort¬ 
gagees have neither by act or omission 
deprived ibepiselves of tbe right to obtain 
possession of tbe mortgaged properly. 

The next point raised is that no suit for 
possession should have been brought until 
specific notice bad been given to Gokul 
Prasad of the desire of tbe mortgagers to 
obtain poseessioc. Tbe argument is here 
based upon a dictum in a oaee from tbe 
Punjab, Banu Mai v. Pars Ram (1). The 
dictum in question goes no further than to 
lay down that in tbe particular oitoum* 
stances of the appeal a mortgagee who has 
waived tbe right to claim possession of the 
mortgaged land must, if be desires to avail 
himself of that right upon a future default, 
give tbe mortgagor reasonable notice of his 
intention. I should not go so far as to 
say that in this case there bad been any 
waiver. So it is annecessary to disouFS 
whether tbe view taken in tbe Punjab 
Chief Court is a view which should or 
should not be followed because there being no 
waiver, tbe case has no application. Simi¬ 
larly 1 find that tbe decision of the 
Bombay High Court in Ghagan Ohunilal 
V. 8uka Buricu (2), which has also 
been relied on by the learned Couneel 
for the appellants, has no application to 
tbe facts of this case. I cannot consider 
that tbe suits should fail heoauee the mort¬ 
gagees 4 ave DO notice to the mortgagor of 
their desire to obtain poeseesion of tbe pro¬ 
perty. 

That third point raised is that Maizur 
Almad was a habitual drunkard, a reckless 
borrower, and a man of extravagant habits 
and that the onus was on the plaintiffs- 
retpocdenle to prove that be was paid the 
full consideration of the mortgage deeds, 

P' W. R. J9i8; 30 1’ R. 

191F} 47 P. L. R. 

12 lud. Cue. 384i 36 D. 5ilj 13 Eum. L. II. 891. 


Manzur Ahmed appears to have been some¬ 
what intemperate, but tbe description of 
him given in tbe grounds of appeal is 
hardly fair to him. He was not such a 
weak or foolish character as tbe appeals 
make out. But in any oiroumstanoes there 
can be no doubt as to the fact that the 
deeds were executed for good consideration. 
Tbe point does not arise here whether 
the foil eoneideratioD was or was not 
paid. Tbe question as to whether tbe full 
consideration was paid can be gone into 
when a suit for redemption is filed and 
should not be prejudged now. It is sufficient 
to say that tbe deeds in question were for 
consideration and were good deeds. It is un¬ 
necessary to say anything more. 

The next point faken is that tbe mort¬ 
gages are vitiated as oontaioing a penal 
clause. I do not agree here. I cannot 
find that the mortgages contain 
any penal clause and I find that tbe 
condition permitting possession is a good 
condition. 

Tbe lait point taken, which has been 
very strongly pressed, is that t<je appellants 
should be allowed to redeem the mortgages 
in the present suits. That oanoot be per¬ 
mitted. They must first give possession. 
After they have done so they will, of course, 
be at liberty to file suits for redemption. 

For the above reasons 1 dismiss these 
appeals with costs. 

Appeals dismissed. 


BOMBAY HIGH COURT. 

Secoko Civil Appeal No 175 OF 1917, 
September 19, 1919. 

Present: —Mr. Justice Shah and Mr. Justice 

Hayward. 

RAMCHANDRA VITHAL BHAT— 
Pliiutiff—Appellakt 
versus 

GAJANAN NARAYAN DESHMUKII 

AND OTHERS—Defendants—RE sio;iDaMTs. 

CiiH Procedure Code (Act V of 1908^, a,,. -17, UK, 

O. II, 2 , O. KXI, <-/•. 69, 96 — Mortijaijc d^cr. - 
Execuliou ■f <lccrcc—Purchase by beuatiii ]:ii f 
derrcr.Uoldcr, ralidily oj —Beuumidur, 
recover iiossessioti, inaintainubility o /—Ji . ' i. 
trhclher necessary party—Leave to bid n, t ' .(i/ ' 

by morfjajcc, effect »•/—S'fiYa wj-uu-i ■lor. , 
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tn T'csycct of dt^^tTlC^ piopertics <it diffovint times^ 
maintainahility of. 

^here in execution of a mortgage decree the 
property is purchased by a henamidar for the mort- 
gagee, 'the former is entitled to sue in his own 
name to recover the property rested in him as a 
henamidar, and the original mortgagee for whom 
he is alleged to have purchased the property at 
the Court sale is not a necessary party to the suit. 

[p. 361, col. 1.] , . . f 

Such a suit is not barred by the provisions of 
section 47 of the Civil Procedure Code, inasmuch as 
the plaintiff-purchaser is not the decree-holder 
himself but a third person. For purposes of pro¬ 
cedure the auction-purchaser, even though abcnami. 
dar for the decree-holder, is a third party, [p. 363, 

col. 1.] , XL t 

Where in such a case it appears that the mort- 

gagee did not obtain any leave to bid for or pur. 

chase the property, the omission would not render 

the purchase by the beriamidar void. The purchase 

is merely liable to be set aside at the instance of 

the judgment-debtor in proceedings properly framed 

for that purpose and until so set aside, holds good. 

fp. 351, col 2.] ^ 

An auction-purcUaser brought a suit to recover 

possession of certain property included m las 
imrchaao and obtained a decree. Subsequently he 
brought another suit against a different set of 
defendants to recover possession of certain other 
in-ouerty which was also included in his purchase: 

Ilehl, that the suit was not barred by the pro¬ 
visions of Order 11, rule 2, of the Civil Procedore 

Code.[p.88i:,col.2.] _ n- i • * 

Appeal from the deoieion of the Dietnot 
Judge, Thana, in Appeal No. 150 of 1915, 
ooufirmieg the deoree passed by 
Subordinate Judge at Roha, in Civil Smt 

No. 360 of 1914. ^ ^ 

Messrs. Jayakar and P. V. Kan^ for the 

'^Te88r°!*G.S.fiaoaDd W.B.Fradhan, for 
the Respondents. 

JUDGMENT. 

Ship, J.—It will be oonvenient to set forth 
the facts which have given rise to this second 

^*^O^ne Narayan and his other brothers mort¬ 
gaged a two-anna share in the Kboti 
Takshim to one Vinayak Tilak with all the 

Khasgi lands and other rights 
to tbe Takshim, The mortgagee 61ed Suit 
No 194 of 1£02 on his mortgage and obtain¬ 
ed a deoree. In pursuance of that decree 
the property mortgaged was sold by t e 

Court and the present P^*°*’*® 
at the Court sale on the 16th June 1908 
for Rs. 1,200. The sale was conBrmed in 
July 1908. The auotion-purchaser applied 
to have possession of the property and be 


recovered possession in December 1903 of 
tbe Takshim. It was stated, however, at 
the time by him that certain properties to 
which tbe sale oertihoate related were 
in the actual possessioD of tbe defendants 
and that be had not reeeivsd possession of 
those properties. Those properties were not 
specified; bat generally speaking, the main 
property described in tbe sale certifi&ate, 
vie , tbe Kboti Takshim, was taken posses¬ 
sion of under seotion 319 of the Code of 
Civil Preoednre which was then in force. 
The present plaintiff Sled Suit No. 118 of 
1910 against some of tbe defendants to the 
m'^rtgage snitfor possession of certain Snrvey 
Numbers which were in the possession of 
those defendants. To that suit the present 
defendants Nos. 2 and 3 were joined as parties, 
bnt they had nothing to do with the lands 
then in suit. In that snit it was found that the 
plaintiff was not a Bcnamidar for the original 
mortgagee and decree-holder, and that the 
lands then in snit were covered by the sale 
certifioate.' Accordingly a deoree was passed 
in his favour for possession of the lands, and 
that was upheld by both the Appellate 
Courts in appeals preferred by the defendants 
in that oe.s 9 who were in possession of the 
lands 4heD in suit. The plaintiff filed the pre¬ 
sent suit in 1914 against defendants Nos, 2 
and 3, alleging that the let defendant who was 
the tenant of defendants Nos. 2 and 3 was 
really in oooopation of the land in suit at the 
date when he recovered possession in 1908 
under the sale oertifioate and that subse- 
auently he had transferred possession wrong, 
fully to defendants Nos. 2 and 3. Defendant 
No 1 did not claim any interest in the pro. 
party, and defendants Nos. 2 and 3 eontended 
that the land in enit was not incln^d in 
the sale oertifioate, that it was a Khoti 
Knlargi land, that tbe plaintiff was a 
Henamidar for the original decree-holder 
and that the snit wm barred under Order 
II, rule 2, by the previous Snit No. 118 of 
1910. The trial Court came to the oonolnsion 
that the plaintiff was not a Henamidar and 
that he was entitled to recover possession 
of the lands in snit, as the terms of the 
sale oertifioate were sufficient to convey tbe 
lands to the plaintiff. The objection based 
on rule 2 of Order II of the Code of Civil 
Procedure was overruled, with the result 
that a deoree was passed in favour of 
tbe plaintiff. The defendants Noe. 2 and 3 
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appealed (o the Distriot Court. That Court 
oame to the oonelusion that the plaintiff \va8 
a Bauamidar for the original deoree holder, 
that the latter was a neoesrary party to the 
suit, and that the present suit was not main* 
tainable. The learned Distriot Judge aooord* 
ingly dismissed the plaintiff’s suit with eosts 
throughout. The plaintiff has appealed to 
this Court. 

The appeal has been argued before os on 
the footing that the plaintiff is a Benami' 
dar for the original mortgagee and the deoree* 
holder, as found by the lower Appellate Court. 
It is also now common ground between the 
parties that the land in suit, though not ex* 
presely mentioned in the sale oertidoate, is 
inoluded thereir, and that the purobaser 
has a title under (be sale certificate to 
the land in suit as be has to the two-anna 
Takshim. 

The first question that arises in this appeal 
is whether the lower Appellate Couru is 
right in bolding that the original mortgagee 
was a necessary party to the suit and that 
in bis atsenee the plaintiff could not main* 
fain the suit. It is clear, in my opinion, 
that the - original mortgagee, for whom the 
plaintiff is supposed to have purchased the 
property at the Court sale, is not a necessary 
party and that the plaintiff, though a Benami* 
dar, can sue in bis own name to recover 
the property vested in him as a Benamidar. 

The judgment in Qur Narcyan v. 8heo 
Lai Singh (1) ie a clear authority in favour 
of this view. Their Lordships observe at 
page S* of the report that **80 long, therefore, 
as a Benami transaction does not contravene 
the provisions of the law, the Courts are 
bound to give it effect. As already observed, 
the Benamidar has no beneficial interest in 
the property or bnaicess that stands in bis 
name; he represents, in fact, the real owner, 
and BO far as their relative legal position is 
concerned be is a mere trustee for him. 
Their Lordships find it difficult to uuderstand 
^hy, in such oiroumstanoes, an action cannot 
be maintained in the name of the Benamidar 
ju respect of the property, although the 
beneficial owner is no party to it. The 
indioial opinion in India is in favour 
0 the propontion that in a proceeding by or 

L. B. <p o ?®i 386} C. W. N. 621; 1 U. P. 

666, 12 Bur. L. T. 122. 

46 l7A,^Ed, — 


against the Benamidar, the person bene* 
fioially entitled is fully affected by the rules 
of rer judicata. With this view their Lord- 
ships concur. It is open to the latter to apply 
to be joined in the action; but whether he 
is made a party or not, a proceeding by or 
against his representative in its ultimate 
result is fully binding on him.” This was a 
case of a private Benami purchaser. But, 
in my opinion, it makes no difference that in 

the present case the plaintiff is a purchaser at a 

Court sals. In the case of Ravji Appaji v, 

Mahadev Bapuii (2) Mr. Justice Ranade, after 

reviewing the various reported oases, summed 
up as follows: —“This review of the authorities 
shows clearly that appellant No. 1 as benami 
purchaser had full right to bring the suit. 
If the (me owner bolds back, a decree 
against tbe Benamidar owner would bind 
him as rrs judicata. The present suit was, 
therefore, properly instituted. The addition 
of appellant No. 2’s name made no difference 
in the character of the suit.” This was said 
with reference to a casein which tbe plaintiff 
was a pnrohaser at a Court sale 

It is urged, however, on behalf of tbe re* 
Npondents that this rule holds good so long 
as the Benami franeaction does not contra¬ 
vene the provisions of the law and that in 
the present case tbe provisions of section 
294 of tbe Code of 1882 have been contra¬ 
vened, in so far as the decree holder did not 
obtain any leave to bid for or purchase the 
property. It seems to me that the omission 
on tbe part of the mortgagee to obtain such 
a leave does not render the purchase by tbe 
Benamidar invalid or unlawful. It is clear 
that Ro far as the apparent title of the 
Benamidar is aon-.onied. the sale, when it has 
been oonfirnied, has the effect of vesting 
the property in the purchaser and that 
under section 66 of the present Code of Civil 
Prooednre and (ha oorresponding provisiona 
ofthe Code Ot 18s2 even the real owner 
cannot maintain a enit againet the Coort 
porobaser. Farther, eeotion 2H of the Code 
of 1882 and the correeponding provieionH in 
he present Code ehow that the omieeion on 
the part of the deoree holder to obtain the 
neeesaary leave has not the effect of 
lendering the Benami pnrohaee void- I,.,* 
.noh a purohase ie liable to be >et’e,,i,j,. 

1 IS an admitted fast in this case that ncua 
of the defendants in the mortgage e- , 
(2) 22 B. 672 at p. 67l^j U Jnd, Utc. c j jo *-. 
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applied nuder seotion 294, paragraph 3, to 
have the feale ret aside. The application fcr 
eetting aside a sale under that paragraph 
could have been made within the period pres¬ 
cribed by the law of limitation. No each 
application was made, and having regard to 
the fact that the original mortgagors were 
all brothere and that some of the defend¬ 
ants, who were parties to the soit of 1910, 
bad specifically raised the point that the 
plaintiff was a Benamidar for the original 
decree holder, it cannot be said that the 
defendants were really ignorant of any fact 
which oonld have prevented them from mak¬ 
ing a proper application for setting aside 
the sale. There is no allegation in the pre¬ 
sent case that the defendants were ignorant 
of the real natnre of the pnrohase by the 
plaintiff during all the time preceding the 
present suit. The fale certificate, therefore, 
must bo taken as a valid certificate 
plaintiff a title to the land in suit which he is 

entitled to enforce. 

It is further urged that though the pre¬ 
sent defendants Noe. 2 and 3 may not be in a 
position to have this sale set aside by a pro- 
per application under paragraph 3 of acotion 
294 or under the corresponding provisions 
in the present Code on account of the bar 

of limitation, it is open to them to plead by 

way of defence that the title of the 
is vitiated by fraud. In support of this 
contention reliance is placed open 
Saltharam^. Qovind l^arasinv (3) and Miwaiai 

Ih'idiram v. KharBsetji Jiva-;i ( 4 ). It is not 
necessary in Ibis case to express any opinion 
Bs to whether such a plea oonld be raised by 
way of defence, though any snit based on 
that ground wonld be time barred Assuming 
in favour of the defendants that such a de- 
fence is open to them, it seems to me that 
on the merits that defence most fail. In the 

first place, no such plea of fi and was raised 

in the written statement; and the only fraud 

luggested in the argument before us .s 
that the property which was roughly valued 
at RS‘ I.5C0 fetched only Bs. 1,200 at the 
Court sale. In my opinion thia is no fraud 
whatever. In the first place there is nothing 
to show that the properly was really 
worth Bs. 1.6CO: H only shows that 
lion proceedings the Court had estimated the 


value at that figure, and the difference bet¬ 
ween the estimated value and the price 
aotually realized is not so great as to indi¬ 
cate any kind of fraud on the part of the 
decree-holder or any other person. In con¬ 
nection with this point the learned Pleader 
for the respondents relied upon the case of 
Thathu Xaich v. Kondu Reddi (5), The facts 
of that case were quite differeot, and I do 
not see how that case oonld be treated as 
an authority in favour of the view that in 
the present case the fact of the property 
having fetched Rs. 300 less than its estimated 
value amounts (0 fraud. 

It is urged in support of the decree of the 
lower Appellate Court on behalf of the 
respondents that the present suit is barred 
under rule 2 of Order 11. The contention 
is that the plaintiff should have included 
in the suit of 1910 bis claim for the possession 
of all the properties to which be acquired a 
title under the sale certificate and that if 
be failed to do eo, bis present suit would 
be barred. It is urged that the plaintiff 
having omitted to sue in respect of the 
property now in suit in 19.0, be cannot 
DOW sue in respect thereof. The question 
is whether the cause of action in the present 
suit is the same as that in the previous 
suit. Several oases have baen cited in the 
argument in oanneotion with this ppint; but 
I do not consider it necessary to refer to 
these oases. The poinf, it seems to me, must 
be decided with reference to the facia of 
this case. It is clear that the cause of 
action in the present suit cannot be treated m 
the same as that in the previous suit. The 
plaintiff no donbt acquired a title to several 
propsrtiea under a general description of the 
Khoti Khaegi lands under one and the same 
sale certificate. But hie cause of action in 
respect of the lands in the possession of 
different peieons cannot be treated as the 
same. It was open to him to have sued 
the several defendants in possession of the 
different lands including the present defend¬ 
ants in the suit of 1910; but I do not 

think that the plaintiff was bound to do so. 

The property in Ibis euit is different. The 
parties in possession sued now are different, 
and the cause of action alleged is also 
different, For the purposes of this point, 
however, I assume that the cause of action is 


(j) 28 B.63fl; 6 Bom. h. B- 692 i jhd. Cua, 22li 32 M. 242; 6 M. L, T. 249. 

^4)30B.89f.i8Bora. L. R. 296. '' 
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simply that the defendants have withheld 
possession from him although he is entitled 
thereto nnder the sale eertiGoate, and to 
leave oat of oonsideration the speoial allesra- 
tions which the plaintiff has made. With 
regard to these speoial allegations as to the 
land being in the possession of defendant 
No, 1 and the possession having been sab- 
seqnently tranfferred by defendant No, 1 to 
defendants Nos. 2 and the trial Coart found 
in favour of the plaintiff and the Appellate 
Goart does not seem to me to have reoorded 
any speoiBo finding on that point. In the 
view 1 take of the ease, I consider this 
allegation to be immaterial and it is not 
neoeeeary to have any finding on that qoes* 
tion. Assuming that there was no interven¬ 
tion of defendant No. I and the position of 
defendants Nop, 2 and 3 was throughout as I 
have stated it, I think that the oause of action 
would not be the same as that in the suit 
of 1910 in which different properties were 
inv’Ived and different defendants were in 
possession of the properties in that suit. The 
evidence in the present ease may be similar, 
but it cannot be said to be identical. Besides 
the plea raised by the defendants that the land 
in snit is Kulargi land sbo ws that the evidence 
in this suit mast be different. Taking the 
meaning of the expression cause of action’ 
most favourable to the defendants’ conten¬ 
tion, I am satisfied that the oause of aotion 
in the preseut ease is not the same as that 
in the suit of 1910 and that rule 2 of Order 
II presents no bar to the maintainabiUcy of 
the present suit. 

It jemains only to notioe the point which 
has been made by the lower Appellate Court 
bat wbioh has not been pressed before as. 
The learned Judge b»s held, relying on 
Sadaahiv v. yaroyan (6), that the proper 
remedy of the plaiutiff is not a suit bat an 
appHoation in execution under section 47 
of the Code of Civil Prooodare. That wap, 
hbwever, a case in wbioh the decree bolder 
himself was the purchaser. The view 
taken in that case has nht been applied to 
a ease in which the decree holder himself 
is not the purchaser bat where a third 
person has purchased Bsoami for him. For 
the purposes of procedure the auction- 
purchaser, eveu though a Benamidar 
for the decree-holder, is a third party. The 

(6) 11 luJ 0iis.087j 35 B. 13 Bom. 1. U. 00’. 


ruling in Sadaakio v, Narayin (6) really can 
apply to a ease where the decree-holder 
himself is the purchaser at the Court sale. 
The present suit is a sait by an auction- 
purchaser, who is not the decree-holder 
for the purposes of prosedure and who is, 
therefore, entitled to sue to recover pos- 
ee<.&ioD of the property wbioh he has pur- 

chased. 

In my opinion, therefore, this appeal 
should bs allowed, the decree of the lower 
Appellate Court reversed and that of the 
trial CourS restored with costs here and 
in the lower Appellate Court on defendants 
Nos. 2 and 3, 

Hayward, J.-*I oononr. I have no doubt 
that the Benamidar was entitled to sue. 
The certificate of sale was good title until 
set aside in regular proceedings. The general 
proposif-inn of law has clearly been wrongly 
stated by the lower Appellate Court. It 
would be suffioieat to refer to the Privy 
Council case of Qur Narayin v. Sheo Lai 
Singh, (1). But it has been argued that the 
Benamidar had no permission to bid at the 
sale and that it wa®, therefore, a nullity. 

Bat no steps were taken to avoid the 
sale as they might have beeo in exeontion 
on that account, nor was it alleged in the 
written statement that there was any fraud. 
It was not even alleged in the first Appeal 
Court. It has, as a final resource, been al¬ 
leged herd, bit it has, in my opinion, not 
been established. It w.iald appear to me, 
therefore, no good rea'-cn for treating the 
sale as a irillity, whether or no it was 
open to the defence to raise the plea of 
fraud in view of the provisions of Article 
166 of the Schedule of the Indian Limitation 

Act. 

It ha® been somewhat difficult to follow 
the line of reasoning in the remainder of the 
judgment of the first Appeal Court. The 
learned Judge devoted a material part of 
bis judgment to the proposition, not raised as 
an issue, that the real remedy for recovering 
possession was by exeoution and not by way 
of suit, and he held that there was no 
real possession recovered in execution 
and apparently (the point was not 
clearly stated) that there was no remedy 
left by suit. But he did not explain precisely 
why even in default of reoovery of possDssion 
in execution there should not have been a 
regular euit to rocovor possossion upon the 
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title-deed, that is to say, febecertiBcale of sale 
of tbe Gonrt. 

The learned .lodge held, on the oth‘»r hand, 
OD the ifsue raised that there was no har 
to the suit under Order II, role 2. of the 
First Schedale of the Civil Prooednre Code. 
Bot he has not given, so far as it would appear 
from the jodgment, any reasons for that 
oonolosion. It would appear to me, however, 
to have been oorreot. For he has found 
as a fact that the previous suit was to 
reoover possession of different properties 
from different defendants. If that were so, 
it was, in roy opinion, clear that recourse 
could not be bad to Order II, rule 2, of the 
First Schedule of the Civil Procedure Code, 
My detailed reasons for holding this need 
not be further stated us they have already 
been given in the cage of • Sonu Khushal 
Rhadske v. Fiithra 

It eeencR to mr, therefore, that we ought 
to res'ore the decree of the trial Court 
and reverse that of the Bret Appeal Court, 

Appeal allowed, 

(7) 33 Iiid. Cus. 9C.0i 40 B. 351 iit'p. 357; IS Bom. 
L. U. 645. 


Appeal from the decree of the District' 
Jndge, Lucknow, dated the 14 h Sopterotier 
1918, nnboldirg that of the Sabnidinate 
Judee, Unao, dated the I2th March 1 j#18. 

Mr. B K. QJ^eh for Mr. 4. P. 5fin' 
and Ohaudhri Ram Bharos$ Lalj for the Appel*: 
lant 

Babu Bisheshioar Bath Srivastavj, fer the 
Respondent. 

JUDGMENT,—The plaintiff, who is the 
appellant here, brought a suit in the Court 
of the Subordinate Judge of Unao for the 
purpose of obtaining a declaration that the 
defendant Bishwa Nath had no propiietary 
or Older proprietary right in an area of 
110 bighas 10 biswaa situated in Maeza 

Niwarna Taraf Budbn. 

It appears that this village belonged at 

one time to Babu Rem Sahae, who died on 
the 26th cf July 1590 leaving a widow 
Mutamwat Kriehta Dei. This lady got 
poseesslon of the village and remained in 
possession up till the time of her death in 
December lb97. While she was still alive, two 
suits were brought against her by Bisliesh* 
war Prasad and Ram Cbaran for a declara¬ 
tion that they were the nearest reversioners 
to Babu Ram Sahae and that they would be 
entitled to succeed on the death of the widow. 
These suits were decreed. After tte death 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Ai-pbal No. 4?4 or 1918. 
January 12, 1920. 

Pmenf:-Mr. Lindsay, J. 0. 

Lala GANESH PRASAD-Plaintik^- 

Afpbllamt 

versui 


BISHWA NATH— Dekbndant— 
Rbsposdent. 

r„n.trucfiou of Jocamcnf-Sbankalap, yraiit by way 
.,^7ra^,or reJning ri.jM 

Oeheldh\)o. lagan with heritable and tran^Jerublc 

, ujh(s- Under-pro}.<ictary Tiyhts. 


Where a deed of grant declared that the grant 
wis made by way of xhanlialui}, that after the date 
f the deed the grantor uas to hare no sort of 
rieht or claim to tlie granted jiroperty, and tlmt 
the grantee was to hold it lor ever bila layani with 
iicritable and transferable rights- 

i/rW, ihat tho deed conlerrtd nuder-propiietary 
j-ight6 on the grantee, [p. 866, col, 2| p. 367, col. 1] 


of Krishna Dei in December 1697 one 
Musammat Ram Dei, who was the widow 
of an elder brother of Ram Sahae, took 
possession of Ram Sahae’s estate including 
this village Niwarna. Suits in ejectment 
were then brought by Bishesbwar Prajad’ 
and Ram Charan, who eventually succeed* ■ 
ed in obtaining possession of the property. 
Bishe&hwar Prasad and Ram Charan died, 
and were snooeeded by their sons Ganesh 
Prasad and Jamnna Prasad. These two. 
men effected a partition of ihe property, 
in the course of which the village cf 
Niwarna fell to the share of Ganesh Prasad, - 
who is the plaintiff in the present suit, 

It is proved that the defendant Bishwa 
Nath has been in possession of the area 
in dispute for a very long time. Hie 
case was that the lands had been granted 
to his father Gnrdin Lai partly by Ram . 
Sahae and partly by the widow Krishna 
Dei, In support of tbia plea he produced a 
document (Exhibit A 1), being a deed of gift 
executed on the lOch of September 1891 by 
Mmammai Krishna Dei. In this doeument 
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the lady, after reoiting that her husband bad 
made a gift by way of *fap to Gardio 

Lai of three separate areas, oamely, 48 
highasot sit mat'ihtif 22bigha8 Sbiswasgrovd 
land, and 14 bighas 9 biswcs of mua^ lands, 
went on to declare that she also was 
giving him a sh'inhalap grant of 26 bighas 
of land *' 6tia lagani ” In this document 
she recorded that she was confirming both 
the shankalap grants. In the last clause 
of the document it was declared that the 
lady had drawn up the deed as a shankalap- 
nama. There appears to be no doubt 
that mutation was effected in favour of 
Gcrdin Lai on the strength of this docu¬ 
ment and it is proved that ever since 
Gurdin, and after him the present defend* 
ant, has been in possession of the lands 
in dispute. In the year 1913 the present 
plaintiff brought a suit in the Revenue 
Court for resumption of the area now in 
question The case for the plaintiff was 
that the lands were held rent-free and 
were liable to resumption under Chapter 
VIIA of the Oadh Rent Act. The 
defendant Bishwa Nath resisted the olaim 
and setup proprietary rights. The Revenue 
Court directed the plaintiff to the Civil 
Court for the purpose of obtaining a 
deol-iratioD that the defendant had neither 
proprietary nor under proprietary rights. 
Id this way the present suit for declara¬ 
tion came to be filed on the 19tb of 
June 191/. Shortly put, the case for 
the plaintiff is that the defendant is 
nothing more than a tenant bolding land 
rent free. Various pleas were raised by 
way of defence and among others the 
plea of ownership. The case for the 
defendant was that be was the owner of 
the property in dispute. 

The learned Judge of the Court below 
has come to the conclusion that whatever 
view may be taken of the origin of the 
title of the defendant to these lands, be 
has by adverse possession acquired a title 
as full owner. As a result of this 
finding the plaintiff's claim was dismissed 
in toto. The learned Judge was also 
of opinion that the suit was barred by 
limitation. 

The finding of the learned District Judge 
on the question of adverse pO'Sessisn has 
been attacked here in appeal, and the 
first matter to he considered is whether 


the judgment is correct in this respect. 

If it is not, then the plaintiff was not 
liable to have his suit dismissed in iti 
entirety, unless indeed it can be shown 
that it was barred by the rule of limita* 

tion. . iv 

I have already mentioned that there 

can be no dispute that the lands to which 
this suit relates have been in the possession 
of the defendant and his father since at 
least the year 1832. It is also to be 
borne in mind that the widow Krishna 
Dei died in the year 1=97 and that as 
against the present plaintiff adverse pos* 
session could only begin to run from the 
date of the lady’s death. It is proved by 
a reference to the village papers that 
the name of the defendant has been con- 
tinnou-ly recorded for a very long period 
as a “ shankalapdar bila lagan:' The first 
entry to this effect appears in the kkewat 
of the year 1303 Fasli, corresponding to 
1895 -1856. Copies of the khewats of the 
years 1892 to 1894 were produced in the 
Court below, which show that the name 
of the defendant’s father was not recorded 
in those years. From 1303 Ijasli onwards, 
however, there is a oontinuons record of 
the name of the defendant’s father or the 
defendant himself, and the peculiar thing 
to be noticed is that the entry is made 
in what is called Register No. 3, that 
is to say, the register of proprietary in¬ 
terests. It is this fact which is mainly 
relied upon by the defendant for the 
purpose of showing that he has full 
proprietary title to the lands in dispute. 
As against this the plaintiff has appealed 
to a doooment (Exhibit 15), which is a 
copy of an application made by the 
defendant to the Revenue Court on the 
23rd of Joly 19^^6 for the purpose of 
having mutation effected in his favour 
after bis father’s death. In column 7 of 
that application it was necessary for the 
defendant to state the name of the owner 
of the mahal in case there was any interest 
which had to be recorded in the registers 
prepared under clauses (&) and (c) of 
seotioD 32 of the Land Revenue Act. 
These registers relate to under-proprietary 
tenures. The defendant admittedly filled 
in this column and recorded that Jamuna 
Prasad and Ganeth Prasad Talnqdars were 
the owuero of the waAaJ, Accordiug la 
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the plaictifi’s osse this was an admission 
of bis proprietary title to tbe property in 
dispute, and ooneeQuently the defendant is 
not in a position to ray that be was 
bolding himself out ae the proprietor of 
the area in question, It ip, however, to 
be observed that rotwitbstandiug tbe form 
in wbiob this applioation for mutation 
was made, the defendant’s name was 
entered in tbe proprietary khewat (Register 
No. 3). The learned Judge of the Court 
below has taken info oonsideratioo all these 
oiroumst&noes and also taken into oonsi* 
dertion the laDgua(?e of the deed of gift 
wbiob was executed in favour of Qurdiu 
Lai by tbe widow Krishna Dei and be 
has oome to tbe oonolueion, therefore, that 
there was a transfer of full proprietary 
interest made to Gurdin Lai and that 
ever sinoe be bas been claiming foil 
proprietary rights in the property. I may 
say at once that 1 agree with tbe finding 
of the learned Judge that the defendant 
has been in possession adversely to tbe 
plaintiff. Dat after a careful consideration 
of all the evidence I am not prepared to 
agree with him that the defendant or his 
predecessor was setting up a full proprie¬ 
tary title to thii area of UOi bighas. 
It cannot, I think, be doubted that at the 
time when Krishna Dti died and the 
plaintiff beoams entitled to possession, tbe 
defendant’s father was in possession and 
bis name was recorded in tbe revenue 
registers. I agree with the learned Judge 
that the plaintiff must be taken to have 
had notice of the defsndent’a possession 
and also of tbe nature of the possession, 
regard being bad to tbe entries in the 
revenue papers. The real matter in ifsue 
is what was the nature of the defendant's 
possession. The plaintiff claims that he Is 
not bound by the deed of gift which was 
executed in favour of Gardin Lai by the 
widow Krishna Dei. That, however, is not 
tbe point. Although the deed may not be 
binding upon the plaintiff, nevertheless it 
is apparent that tbe dsfendant’o possession 
had its origin in this deed and it is, there* 
fore, permissible to refer to the language 
of the document for tbe purpose of 
determining what was the nature of the 
possession which was conferred by the 
deed. I have already referred briefly to the 
oontonts of this doonmcnt (Bihibit Al). 


Gnidin Lai, the defendant’s father, was a 
Brahman and a priest in »he family of Bam 
Sahae and tbe deed of gift executed by 
the widow sets out that he bad been a^ 
faithful servant of herself and her hus¬ 
band, In the deed she clearly seta out 
that the grant hod been made by her 
husband on account of Gurdin Lai’s services 
as the family pries*, and she describes the 
nature of tbe gift made by her husband 
by seying tlat it was a grant in 
Similarly, when she oomes to describe the 
grant which she was making herself, she 
describes it as a $hankalap grant. Prmo 
jacir, therefore, this document purports 
to confer upon Gordin Lei the inlereet 
of a ihankdapiau ShankalapiBnure is 
well-known in Oudh and its nature and 
incidents are fet out in Sykes’ Compendium 
of Taluqdari Law. The tenure is there 
described as a well-known under-proprietary 
tenure, and I have never before heard the 
proposition advanced that a grant in thankalap 
was a grant of a full proprietary estate. 
Tbe learned CouDsel for the respondent 
admits that he cannot refer me to any 
authority or decision to the effect that a 
shankalap grant confers full proprietary 
rights. He argues, however, that the word 
‘V.an^olap” ought not to be interpreted 
in its strictly technical sense in construing 
this deed lExhibit Al) executed by Krishna 
Dei, According to his interpretation and 
to ihe interpretation of the learned Judge, the 
grant was a grant of a full proprietary 
interest because tbe lady declared that after 
the date of the deed she was to have no sort 
of right or claim to the property. The 
transferee was to bold it for ever with 
heritable and transferable rights. Language 
of this desoriptior, however, is just as 
appropriate to the case of s grant of an 
under-proprietary tennre as ifc 10 to ihe 
case of a grant of proprietary rights; and 
I do not think that merely bsoause the 
lady reserves to herself no rights in tbe 
property after tbe making of the grant, it 
necessarily follows that it must be construed 
as a transfer of the fail title to the property. 
Effect must be giver, so far as is possible, 
to every word in the document, and 1 
cannot ignore the use of the word shankalap 
and the recital of tbe lady to the effect 
that the gifts made by her husband and 
herself to the Brahman Gardia L>1 wore 
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made by way of reward for hia faithful 
servioea as the family priest. Again the 
nae of the words '*bila la^anV* in the 
doooment is a matter of some importance. 
The learned Judge of the Conrt below 
thought that the word *%gan'* referred to 
the Government revenue and he cited a 
judgment of this Court in which the word 
“ioflan” had been similarly interpreted; 
but in the case to which he is referring 
the words were '"lagan sarkari" which 
obvionely could mean nothing else than the 
Government revenue. To my mind tbe use 
of these words “6ila lagani" is signiBoapt. 

If the intention was to grant the entire 
proprietary right in the property, there 
would have been no necessity for using 
these words, for transfer of full proprietary 
rights would necessarily imply that 
no rent was to be demanded of the transferee. 

With regard to the ei:tries in the revenue 
papers, 1 have already pointed out that 
the names of tbe defendant and his father 
have been ccntiouously recorded in proprie. 
tary kheicat. At tbe same time the language 
of the entry dees not neoessarily justify 
the position now taken up by the defendant, 
to the effect that he and his father have 
all’ along been asse'ting full proprietary 
rights. Iq the hhewat entry for lc03 
Falsi, Gordin Lai was shown as holding 
110 lighaa^ud iO b'swas "batarie shanhalap," 
and tbe entry has continued in this form 
down to the present time. Further as I 
have pointed out, there is the document 
Exhibit 15, a copy of the application for 
mutation made by the defendant after his 
father’s death. The entry in column No. 7 of 
that document speaks for itself and is to 
my mind proof that the defendant was 
ooDBoions of the fact that he was the owner 
of an uiider-proprietary interest and of 
nothing more. If bis case was that he 
was tbe full owner of the property, then 
there was no necessity for bis making 

any entry in column No. 7. It has 

been suggested here tbit the entry was 
made by mistake, but this suggestion 

oauoot be entertained. The defendant did 
not go into tbe witness box to explain 
how be came to make this entry and I 
am not, therefore, prepared to assume in 
his favour that tbe entry was a mistake. 
In short all the documentary evidence before 
rne points to the oonola^ion that the 
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defendant and his father before him were 
in adverse possession of the property in 
suit under a claim to hold as shankalapiars, 
and that being so, tbe proper oonolusion 
seems to me to be that the title which 
has thus been acquired by adverse possession 
is an under-proprietary title. I may also 
remark here that tbe defendant has produced 
no evidence to show that be has ever paid 
the Government revenue in respect of tbe 
property in suit. The preeumption moat 
be that tbe revenue has been paid by tbe 
plaintiff taluqiar. For these reasons I hold that 
tbe defendant has shown himself to be an 
under proprietor only. 

In this view the order of the learned 
Judge dismi.«^siQg tbe claim in toto cannot 
besuppoited. If tbe defendant has acquired an 
under proprietary title by adverse possession 
the propiielary title of the plaintiff still 
remains; and as regards limitatior, the suit for 
declaration must be deemed to be wuhin 
time in so far as it relates to the Question 
of proprietary title. In the year 1913 
when the plaintiff filed his case J" the 
Reveooe Court under Chapter VlIA of 
the Oudh Rent A8^ the defendant put 
forward a claim to proprietary rights and 
consequently a cause of action for a 
declaration regarding tbe propnetaiy right 
of the plaintiff accrued to him within 
six years from the date of the suit. The 
appeal must, therefore, be allowed in part 
and the decree of the Court below must 
be modified. The plaintiff will be given 
a decree that the defendant has no proprietary 
right in the property in suit. I leave the 
parties to bear their own costs. 


Appfal partly allowed. 
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■ MADRAS HIGH COURT. 

Civil Appeal No. 97 it 1917. 
DepembBr 3. 1919. 

Prertni:^ Sir Abdnr Rehm, Kt., Offg. Chief 
Jnstiee, sod Jastiee Sir William Ayliug, Kt 
M. P. M. R. M. N, RAMANATHAN 
CHETTIAR— pLiiNTiFP—A ppellant 

te«M# 

R. R. S. y. MU7H1AH CHETTT 

AND OTBERS—U? PENDANTS AND LiGjiL RiFRE- 
EENT1TITE8 OF DiFENDANT NO. 2— 
RI 8 POMDENTB. 

Accounts, mit for, hy minor against agent oi>pointed 
hy guardian, maintainahility of-~AThit>aicr», settle- 
ir.enl bg, when liable to be re-opencd^ Fraud, proof of. 

An ogent appointed by the guardian of a minor 
is not liable to account to the minor for his acts 
as an agent on the principle applicable to trustees 
or parsons intermeddlirg with the trust estate. 
The rule laid down wiih respect to trustees de son 
tort cannot be extended to person' in the position 
of agents of the guardian of a minor, [p. 3.' 9, col. F.] 

A settlement mode by arbitrators cannot be 
re.opencd except on the ground of fraud, [p. 360, 
col. 1.] 

Appeal againat the deoree of the Court of 
the Temporary Saberdinate Judge at Siva* 
gangs, in Ordinary Suit No. 98 of 1914. 

PACTS appear from the judgment. 
TheHon'ble Mr. S. Srinivasa Ayavgar^ Ad* 
vooale General (^tb him Mr. T. V. Mu/hu» 
krishna Iyer), for the Appellant.—The 
Buit lies on behalf of the minore. The ht 
and 2Dd defeedante, agents appointed by 
tbe guardiane of the minor plaintiffs, are 
in the position of trustees Je son lent. Hav* 
ing meddled with tbe minor’s estates, they 
are in a position of aoooontability to (he 
minors. See Barr.es v. Addy (1), Mara v. 
Browne (2) and Barney, In re, Barney v. 
Barnty (3). 

Id the present case defendants Noe. 1 and 2 
are in pofseesion of tbe minors’estate, aid 
the liability to aoaount attaobes. 

Messrs. K. V. Krithnasuami Iyer and 
0. A. Seshogiri Sastri, for (he Respondentf, 
—There is no analogy between tbe osee of 
(ruetees and that of agents appointed ly 
gnatdiana. No authority has been shown by 
tbe other side for tbe position that such 
agents are in tbe position of trustees de ion 

(nn874^PCh. App.244j43 L.J.Ch.513j ?0 L. 

T. 4: 22 W. R. fiflf) 

i2> (Ifetfii 1 Ch D. 199; 65 L. J. Ch. 2i(i; 73 L, T. 
83?|44W. R. 3bO. 

(8i (1892) 2 Ch. D. 266, 61 L. J. Ob. 666, 67 L. T. 

28, 40 Vf. R. 687. 
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tort and it wonld be daogerons to make 
undue extensiona of that • dootrine. In 
Ohtdamharam Ohetti v, Ptchappa Cheity <4) 
it was laid down that an agent appoipted 
by an edminiatrator oannot ba prooeeded 
against by the person entitled to the estate 
on tbe oontraot of ageney. The printiiple 
applies to agents appointed by tbe gnardiana 
of minors. Tbe agent ia liable only to hia 
prineipal. The eppointora of these agents 
have not been impleaded in this ease and 
any deoree (hat might be passed would not 
reaoh them. 

JUDGMENT. 

Abddk Rahim, Offo, C, J,—There were 
two brothers belonging to tbe Nattukottai 
Chetty eommunity, namely, Narayana 
Cbettiprand Matbiab rhe'tiar. Tbe plaintiff 
IK the son of the former and defendants 
Noa. 4 >0 6 are sens of tbe latter. The 
two brothers carried on money'lending bnii* 
nesa in tbe name of M. P. M. R. M. 
They had basinets in varioua plaoes. Nara* 
yana Obettiar died fifteen years ago, and 
Mntbiab Cheitiar died about 10 years pre* 
vioua to tbe suit, At the time of tbe latter’s 
death, plaintiff and defendants Noa. 4 to 6 
were all minors and tbe family was on* 
divided. Tbe Ist defendant in tbe suit is 
maternal uuole of defendauta Nos. 4 to 6. 
He was appointed as ageist by the mother 
of there deteedants to manege and look 
after their share in (he family property 
and (be busincES. Tbe 2od defendant, who 
is tbe materoal uoole of the plaiLtiff, vtas 
similarly appointed by tbe plainlifl’s 
mother. Tbe euit was instituted by the 
plaintiff, who attained majority in 1911, for 
a decree direoting defendants Nos. 1 and 
2 to render an acoount to him of their 
manegement of tbe affaire of tbe family of 
the plaintiff and tbe defendants during bis 
minority and for other reliefs. 

Tbe first question that arises is, whether 
tbe suit ia maintainable. It is to be noted 
that tbe mothers of plaintiff and defendants 
Nos. 4 to 6, who appointed defendants 
Nos. 1 ai d 2 as agents, have not been made 
parties. It is eor'eiided by tbe learned 
Advosate General on behalf of tbe eppel* 
lant (plainnffl that defendants Nos. 1 and 
2 must be treated as trustees de son tort and 
as SQob liable to aooount to tbe plaintiff. 


(4).80 M. 248, 2 M, L. T, 826. 
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Hia argnmenb is that the guardians of the 
plaintiff and defendants Nos. 4 to 6 oooupi* 
ed the position of trustees and defendants 
Nos. i and 2, having intermeddled with the 
estate of the minor and having received 
the properties of the minor, are liable to 
aooonnt to him. He has sited a number of 
rulings, but it is suffioient to point out that 
all those ralinge relate to the liability 
either of tru'^tees or of persons aooountable 
as trustees for intermeddling or for being 
oonneoted with breaohes of trust of the trust 
property. The leading authority on the 
point is the oase of Barnes v. Addy fl). 
The other asses oited by the Advocate-Gene¬ 
ral, Mara v. Browne (2) and Barney, In re, 
Barney v. Barney (3), simply follow the 
prinoiple laid down in that ease at page 
251. There Lord Selborne states the prin¬ 
ciple in these words :—Those who oreate 
a trust olotbe the trustee with a legal 
power and oontrol over the tru^t property 
imposing on him a corresponding responsi¬ 
bility. That responsibility may no doubt 
be extended in equity to others who are 
not properly trustees, if they are found 
either making themselves trustees de son 
tort or actually participating in any fraudu¬ 
lent oonduat of the trustees to the injury 
of the cestui i/ue trust. But, on the other 
band, strangers are not to be made con- 
strustive trustees, merely because they act 
as tbe agents of the trustees in transac¬ 
tions within their legal powers, tramaotion^, 
perhaps of which a C)urb of Equity may 
disapprove, unless those ageuts reosive and 
become chargeable with some part of the 
trust property, or nnlees they assist with 
knowledge in a dishonest and fraudulent 
design on the part of the trustees. Tnose 
are the principles, as it seeras to me, 
which be must bsar in mind in dealing with 
the facts of this case. * * * 

But, on the other hand, if persona dealing 
honestly as agents are at liberty to rely on 
the legal power of the trustees, and are 
not to have the character of trustees con¬ 
structively imposed upon them, then the 
transactions of manki' d can safely be aarried 
through and 1 apprehend those who create 
truBTs do expressly intend, in the absei.oe 
of fraud and distionesty, to exonerate such 
agents of all classes from ttie respoiisib li 
ties woich are expressly inoumbjut, by 
reason of the fiduciary relation, upon the 


trustees.” And Lord Justice James added: 

” 1 have long thought, and more than once 
expressed my opinion from this seat, that 
this Court has, in some oases, gone to the 
very verge of justice in making good to 
cestui que trust the oonsequenoes of tbe 
breaches of trust of tbeir trustees at the 
expense of persons perfectly honest but who 
have been, in some more or less degree, in¬ 
judicious. I do not think it is for the 
good of cestui que trust or tbe good of tbe 
world that those oases should be extended.” 
Tbe learned Advocate-General admitted 
that there is no authority for the proposi¬ 
tion that an agent appointed by tbe guar¬ 
dian of a minor is liable to account to the 
minor as if he was a trustee de son tort 
because be received property belonging to 
tbe minor. On the other hand, there is a 
ruling of this Court which seems to be 
opposed to such a proposition, Chidambaram 
Chetti V. Fichappa Ohetty (4), There it was 
held that an agent appointed by tbe adminis¬ 
trator of an estate as such cannot be pro¬ 
ceeded against on such contract of agency 
by the person entitled to tbe estate, and 
it makes no difference that tbe administrator 
obtained the grant as tbe attorney of the 
mother and guardian of the person entitled. 

Tbe learned Advocate General, however, 
drew oar attention to a passage in the judg¬ 
ment to the effect that no claim was 
made against tbe defendant on tbe ground 
of hie possession of property belonging 
to tbe plaintiff, and be argued that where 
BQob an agent is in (.ossession of tbe 
property, tbe law makes a difference. But 
we do not thiik that^, in the absence of 
any olerrr authority, it would be safe to hold 
that an agent appointed by the guardian of 
the minor is liable to account tc tbe miner 
for his acts as an agent on tbe principle 
ar plioable to trustees or persons intermeddling 
with the trust estate. If there were any force 
in the contention of the appellant, one might 
reasonably expect that there wdhld have been 
some authority forthcoming ni support of it. 
it wonlcl be unsafe to extend the rule laid 
down with respect to trustees de son tort to 
the persons in the position of agents of the 
guaroian of the minor. Under the orciinury 
law an agent is liable to the principal The 
state « t aec( untf- leiwern an i gnnt ni’cl a 
|.iiLO.pal anu iLe iiub.iiUcS ol U.c to 

tbe principal wcnld be on a very different 
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footing frcmibe aroouDt ^hiob.a trnstee or 
a person intenrfddUcg with tbe trnst 
estate has to render to tbe eesiui que irust. 
DeaideSy as mentioned above, in this ease the 
mothers, nbo appointed defendants Nos. 1 
and 2 as agents, have not been made parties 
and any decree in this case woald not 
exempt the agents from tbeir liability to 
tbeir principals. The oonolnsion of tbe 
learned Subordinate Judge on this point is 
right. 

The 2nd point relates to a sum of Rs. 14,0C0 
and odd which tbe plaintiff paid to 
tbe 1st defendant on behalf of defendants 
Nos. 4 to 6. Tbe Sobordinate Jodge has 
found that this was Fettled by arbitration 
and tbe question cannot be re opened. On 
tbe other band, tbe care of tbe plaintiff is that 
it is a matter of stated aod settled accounts 
and if be is able to show errors in tbe 
aacount, be is entitled tore open the qaestion. 
Exhibit III makes it clear that tbe settle* 
ment was made by acbitrntors or mediators. 
Snob a settlement is not liable to be re*open> 
ed, except on tbe ground of fraud which is 
not alleged in this case. 

The third point arises under tbe 2Dd 
issue. Plaintiff claims to recover from the 
1 st defendant a certain book of account 
called Oorkanakku. The Subordinate Judge 
upon the evidence found that tbe 1st defend* 
ant «tas not in possession of tfaeacaount, 
Besides that, it is doubtful, if the plaintiff h 
not entitled to ask tbe let defendant to render 
an acacunt to him, that be can a(k him to 
hand over any account, 

The appeal fails on all tbe points and must 
be dismissed with costs. 

Atdng, J.—I agree. 

If. c. P. 

Appeal dismissed. 


NAGPDB JUDICIAL COMMISSIONER’S 

COURT. 

First Civil AppralNo. 94 cr 1919. 
Ftbrnary 4, 1920. 

Presenli —Sir Henry Drake*BrookmaD, Kt., 
J. C., and Mr. Koival, A. J. C. 

B A LDEOPRASAD— Appellai t 

lertvs 

R. S. 8eih GHASJRAM— Resfokdent. 

(7ci.>^ Art : 17/ o/ 1870^, *. 7 .ivj (c\ Sch, 


Art 17 Sutf to set aside decree on grotmd ^ 
fraud, nature of — Court^jee payable, 

A Bmt to set aside,a dec^e on :tl)ej7Qund of fraqA 
falls under sab'Olau^e (c ofclanse (tv) of 
of the Coart Fees Act sod ad valorem Coart>fees 
most be paid on tbe ralue eet on the claim foil 
purposes of jurisdiction. [p.80J, col. 1.] 

Appeal against the decree of tbe Additiopal 
District Judge. Narsingbpur, .dated the Btib 
December 1919. 

Mr. Aimaram Bhagwant, for the Appel¬ 
lant. 

Mr, D, T* Mangalmurii, for tbe Respond¬ 
ent. 

JUDGMENT.-Thifl is an appeal faom ap 
order rejecting a plaint under clause 'e), 
rule 11, Order VII, 1st Schedule, Civil Pro¬ 
cedure Code. 

The relief claimed in paragraph 15 of tl^e 
plaint is “ that the decree absolute obtained 
by defendant No, Ion 25tb April 1915 be 
sat aside on the ground of fraud and declared 
null and void against tbe plaintiff.” 

Tbe plaint is written upon a ten-rupees 
stamp paper. Tbe defendants raised a pre¬ 
liminary objection to tbe euffioiency of tbe 
stamp. Tbe lower Court held that the suit 
was governed by clause (in) (c), aeotioo 7 of 
tbe Court Fees Ao^, and directed ad valorem 
Court fee to be paid on tbe value set upon 
tbe claim by the plaintiff for purposes of 
jurisdiction. The plaintiff failed to suppljF 
the requisite stamp and the plaint was in 
consequence rejected. 

It is urged that tbe suit is governed ly 
clause (3), Article 17, Schedule 11, Court 
Fees Act, which refers to a plaint in a suit 
'*to obtain a declaratory decree where no 
consequential relief is prayed.” The question . 
for decision is whether tbe decree sought to 
be obtained is purely a declaratory one or 
whether consequential relief is also aeked or 
involved in tbe suit. 

Tbe cases relied on by tbe appellant are 
Karam Ekan v. Boryai Singh (1), Shrimant 
Sogairto v. bmith (2) and Zinnatunnena 
Khotunv. GtnWra Nath Mukfr.ee (3). In 

* 4 f 

Zinnoiunnessa Ehotun v. Qirindra Both Muker- 
jee (3) and Shtimoat Sopajtroo v. Smith (2) 
there vias not ae a matter of fact any prayer 
for setting aside the decree. Tbe bead-note 

(1 5 A. 33Ij A. W. N. («e68) 66; 3 Ind. Deo. 
(n. b ) 317. 

(2j 20 B 736} 10 Ind. Deo. in. b.) 1061* 

(3} 300. 788. 
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IQ ibe latter ease appears to be iooorreot. 

It appears from the jadgmect at page 741 
that tbe only prayer was that tbo decree 
may be deolared ddU and void. At page 742 
it is observed:-" 

The suit is analogoas to one under seotion 
39 of the Speoifio Relief Aot ([ of 1877) 
merely to have tbe decree adjudged void ; 
leaving it to tbe Sabordinate Judge to do 
what be likes with bis decree if be EO adjudges 
it void.” 

In the present case tbe decree is sought 
to be set aside so that nothing will be left 
to be done by tie Court passing it. In 
Karam Ehan v. Datyai Stnyh (1) a suit for tl e 
eanoellation of a mortgage deed « as held to be 
in the nature of a simple declaratory .'uit. 
This case has been dissented from in Samiya 
MovqH V. Minammal (4) and Parvatibai v. 

(5). In tbe case last mentioned 
a prayer for an order to have a sale-deed 
cancelled was bald to be a prayer for a 
relief as distinguiefaed from a mere declaia- 
tioD which is not a relief. In tbe present 
ea^e both a declaration and a relief are 
sought: declaration that tbe decree is null 
and void and relief that the decree be set 
aside. In Deokoli Kcer v. Kedar Nath (6) it 
was held that a Euit to set aside a decree 
is not a (uit for a declaration within tbe 
meaning of eection 42 of tbe Speoido Relief 
Aot for which alone a Court-fee of Rs. 10 
is eoffioieut. In Arunachahm Gheity v. Ranga- 
Bawmy Pillai (7) it was held by a Foil 
Bench that asoit for a declaration that adeoree 
passed against tbe rlaintiS is not binding on 
him is, although it asks for a mere deolaraticr, 
nonetbeleES a suit for a declaratory decree 
with consequential relief within the meaning 
of clause (rt) (r) of section 7, Court Fees Act. 

We are of opinion that a prayer to set 
aside a decree is not of a declaratory nature 
and that the present suit is cne for both a 
declaration and consequential relief and is 
governed by olaufe ^tv) (c)of Feotion 7, Court 
Fees Act. Ad talorfm Court-fees should, 
therefore, have been paid, Tbe plaint was 
rightly rejected. This appeal is dismissed 
with oopIs. Pleader's fee Rs. 30. 

Appeal diirnissed, 

(4) 2‘i M. 490; 10 M. L. J. 240; 8 Iml Dec-, (n. 9.) 

744 

(6) 29 B.207; 6 Dom L R. 1126. 

<6 J5Ind Cas 4^0; 8 h O 704; 16C.W. N. 838. 

(7) 28 Ind. Cas 79j 88 M. 922; 28 M. L. J. 118; 17 
M I* T ’54; ( 9'6) W. W. N- I'R. 
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Appeal prom Ordkr No. 18 of .1917. 

August 25, IHP. 

Present: —Mr. Justice &bab and Mr. Justice 

Hayward. 

RUKMINIBAI iCRISHNARAO 

TAMB VEKAR—Appellam 

versus 

LAXMIBAI NARAYAN TAMBVBKAR 

AND othbrs^Kespomdints. 

Hindu ifiio—Qi/t—Agrahnr yiff, nature of—Con. 
dition restricting residence, ivhether enforceable — 
Public policy. 

A religious gift (agrahar) to a Bx-ahmiii fo? his 
maintonauco is a private and an absolute gift accord- 
iug to law, and is entirely distinguishable from a 
religious endowment in lavour of a deity of a 
public character, smd where such n gift imposes a 
condition restricting the residence of tne doner, and 
there is no rule of Hindu Law necessitating the 
enforcement of such condition, the condition isopposed 
to public policy and has no legal effect [p. 383. 
col 2; p. 364, col. 2j p. SiP, col. 2; p. 366, cols. I & 2.] 

Appeal from an order passed by tbe Assist¬ 
ant Judge at Satars, in Appeal No. 3 0 of 
1914, reversing the decree passed by, and 
remanding the suit to, the Joint Subordinate 
Judge at Karad, in Civil Suit No. 139 of 
1912. 

Mr. Q. N. Thakor, for the Appellant. 

Mr. D. R. iSatwardkan, for Respondent 
No. 1. 

Mr. Nilkanih Atmaram, for Respondents 
Nos. 2 and 3. 

Mr. J, R. Gharpure, for Respondent 
No. 6. 

JUDGMENT. 

SuAH, J. -The plaintiff in this ease sued 
the defendants to recover a certain sum said 
to have been wrongfully withheld by defend¬ 
ant No. 10 and for a perpetual injunction 
against the defendauls, restraining defen¬ 
dant No. 10 from receiving the dues and 
defendants Nos. I to 9 from paying the dues 
to her in respect of the property in suit. 
The relief was claimed on tbe footing that 
the plaintiff was entitled to the Inam rights 
in the property in suit under a oonreyanoe 
in his favour, dated the 18th of September 
1:111, by one Ramkrisbna, who traced his 
title to the said rights under a deed of 
gift in favour of his father, dated the 1^1 h 
of October 1880. This deed of gift was 
passed by the members of the Tambvekar 
fimily. The gift was described as a reJi- 
giouB Agrahar Inara.' The land and the 
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house described m the deed were giveo by 
way of gift to the donee in these terms: 

So you, yoQT sons and grandsons and sue* 
oeedig generations shonld enjoy the said 
land and bouse and ground, eto., aoQording 
to the deed of gift, dated the 5th of the 
Sudba half of Sbravan in the Shake year 
1801, and should live in peaoe at the holy 
plaoe of Markandeya, otherwise known as 
Monje Malkbed.’' The earlier informal 
deed of the Shake year 1801 (A. D. 1879) 
is not forthooming. It is found by both 
the lower Courts that the oonditions of the 
gift were the same as the oonditions laid 
down in the dooument of the year 1799 A. 
D. exeouted by the members of the Tamb- 
vekar family in favour of several Brahmins 
in reipeot) of different lands described in 
detail in that dooument. 

The trial Court found that aooording to 
the oonditions of the gift the donee was 
bound to live in ^ the village and that the 
donee got a * limited interest, limited to 
speoifio pnrpoBe and liable to be defeated 
on Ambekar (tbe donee) leaving the village 
of Malkhed and going to reside elsewhere.'* 
It was found as a fact that Ambekar had 
left tbe village at tbe time when be oon* 
veyed tbe property in euit to the plaintiff, 
and that tbe plaintiff acquired no title as 
his vendor had no subsisting title at tbe 
time of the oonveyanoe, Tbe trial Court 
aooordingly dismissed tbe plaintiff's suit, 

Tbe plaintiff appealed to tbe District 
Court, and the learned Assistant Judge, 
who beard the appeal, found that tbe donee 
was bound to fnlBl the condition as to 
residence in the village, and that Ambe¬ 
kar bad to leave tbe village temporarily 
in search of maintenance on account of tbe 
hostile attitude of tbe Inam iare, that his 
absence from tbe village under those oir* 
eumetanoes is insufficient to prove a positive 
breach of tbe oonditions of the gift, that 
he was nompetent to nominate his successor 
according to the terms of the gift and 
that in making the transfer in plaintiff’s 
favour, he (Ambekar) has substantially 
complied with the conditions imposed by 
the original donor." On the basis of this 
rinding tbe lower Appellate Court reversed 
tbe decree of the trial Court and remanded 
the euit for a fresh decision. 

Tbe defendant No. 10 has appealed to this 
Court from tbe said order, and it is urged 


on her behalf in support of the appeal that 
the finding of the lower Appellate Court 
that there was a substantial compliance with 
tbe condition attached to the gift as to re* 
sidence in the said village should not be 
accepted by this Court on the ground, first, 
that the point was not made in the trial 
Court, and, secondly, that it is in effect 
ba^ed on no evidence but is largely aonjec- 
turil On tbe other band on behalf of tbe 
plaintiff it is urged not only that this 
fiuding should be accepted as binding in 
ibis appeal, but that tbe finding of rhe lower 
Courts that the oooditiou as to residence is 
good in law and enforceable is erroneous. 

Tbe finding of tbe lower Appellate Court as 
to substantial oompUanoe with the condition 
laid down in the deed of gift as to residence, 
assumiog that each a condition is other* 
whe valid, eeems to me to be open to tbe 
objeotioDS urged against the finding on be* 
half of the appellant; and if tbe deoi9ion 
of this appeal depended in any way on 
that finding, I could not have accepted it 
without a further inquiry, 

Tbe principal question of law, which has 
been argued and which requires a careful 
consideration, is the question whether tbe 
condition as to residenos is valid, In order 
to appreciate tbe contentions on either side 
with reference to this condition, it will be 
convenient to set forth tbe important pas* 
sage? from tbe deed of gift of the year 
179J, becanse it is now common gronod that 
the conditions of the gift in favour of 
Ambekar in 1880 were the same as tbe 
conditions laid down in tbe earlier deed of 
gift in favour of several Brahmins. It is 
recited in this deed that originally the village 
of Malkbed was given in gift to the Tamb* 
vekar family by Copalji Bbonsle in tbe year 
1772 on tbe occasion of a solar eclipse. In 
tbe year 179 j the members of the Tambve* 
kar family made a gift to several Brah* 
min?, and we find tbe following recitals in 
that deed:— 

“ At that time our Vadil desired to build 
houses aid giva them to Brahmins in the 
name of Goi ae Agrahar (gift). Therefore, 
hiu es were built at that plaoe and you all 
Brahmins were installed and aifts of land' 
were given to you to help you in your 
miiutenanos. Since then some changes 
have occarred on acsoaot of the manage* 
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ment. In soDseqaeDoe of the same tbis writ 
iog is giveo to you for Vahivat.” 

Then after desoribiog the uames of tbe 
donees and tbe extent of the land given to 
eaeb one of them and after referring to 
oertain letters whiah were originally reeeived 
by the Tambvekars and given over to the 
donees, it provides as follows: — 

“ In all fourteen letters were obtained by 
tbe Yadil in bis name. I have given to 
you, all tbe Brabmiop, these and this deed 
of gift passed by me and have established 
you ; you and your desoendants, i. e , sons 
and grandsons, eto, should enjoy tbe said 
lands and reside in the respective dwelling 
bouses and perform tbe eix*fold religious 
duties, tu., performaooe of the Sandbya 
worship at twilights and in the afternoon 
and take oare of the Agrahar and live io 
peaae....Non» of these persons (donees) 
should abandon his house and go to another 
plaae and enjoy bis Vritti given to him in 
oonneotion with the Agrabar from that place. 
In case any one of them wished to leave 
the said village and live elsewhere, he should 
substitute in his place a Brahmin equally 
learned and who bas a large family and who 
is approved by all, and should hand over 
to him tbe house and the Vritti and pass 
to him a writing in his name and approved 
by all. We have given to you these houses 
and Vritiia of our free will and pleasure. 
You shoold, therefore, enjoy the same and 
remain in peace. If any one of you bas to 
g3 out, (you can go) after having got noth¬ 
ing to do (w t'l tbe Agnhar), If instead 
of acting in this manner any one through 
obstinacy live at another place and desire 
to enjoy the income of the Vritti in con- 
neotion with the Agrahar relying upon bis 
own strength or upon the strength of other 
persons, his conduct shall be considered an 
act of irreligionsness and tbe whole body 
of Brahmins residing at the Agrahar should 
appoint another Brahim who is IsirneJ and 
is a man of Urge family and hand over 
to him the hou'^o and the Vritti (of the 
man who may go) and pass to him a writ 
ing in tbe name of all the Brahmins and 
establish him. This Dtuna ra t. e, deed 
of gift) is given having been appr<»v d by 
all. Nobody should oau^e any obstruction to 
ibis act of charity.” 

And then follow a Dumber of verses p^int- 
*ng out to tbe sacoesscH'B of tbe donors the 


merit of preserving tbe gift and of not die* 
tnrbing it in any way. It is an earnest 
appeal to the descendants of tbe donors to 
see that tbeir act of charity was upheld by 
their successors. It is needless to quote any 
of these verses cited in tbe document point¬ 
ing out the merit of allowing the gift to 
continue. 

It is urged on behalf of tbe appellant 
that tbe condition as to residence in tbe 
village attaching to tbe gift bas been ex¬ 
plicitly mentioned in tbe document, that 
tbe gift must be taken to be subject to 
that condition and that the donees and tbeir 
successors are bound to fu161 it. Both the 
lower Courts so far have decided in favour 
of tbe appellant’s contention. On a careful 
consideration of the arguments u»-ge3 on 
both sides with reference to tbis point, 
which is important and diffiouU, and tbe 
terms of the document, 1 have come to tbe 
coDolusioD that tbis Agrabar gift is a 
private gift to the donees and absolute gift 
according to law, and that the farther pro¬ 
vision as regards the residence io the same 
village is only a recommendation and an appeal 
to tbe religious conscience of tbe donees and 
their descendants, and that as a condition 
it is not valid aud enforceable in law. 
The words of the gift are 'you and your 
de oeudant-', i.e., SODS and grandsons, should 
enjoy tbe said land and reside in tbe res¬ 
pective dwelling houses,” the corresponding 
words in Marathi being Tuhmi wa tumch' 
putiarpiutradi wanshparampr(n?n apalyi 
gh'in rjh'*n sair ihu jaminicha upbhog gheun. 
These words by themselves would indicate 
an absolute gift. It in doubtless described 
as an Agrabar gift. The dictionary mean¬ 
ing of the word ‘Agrahar’ ia Sanskrit is “a 
grant of land given by Kings (to Brahmins) 
for maintenance” and in Marathi ' villages 
or lauds assigned to Brahmins for tbeir 
maintenance.” The word indicates that it is 
a religious gift to a Brahmin for his main- 
teuai oe. No idea of any limitation upon the 
ab-^olute character of the gift is neces'arity 
involved in the meaning of tbe word In 
efT-'Oc it is a private gilt to a Brabm u and 
in entirely distiuguisnabln from a religious 
eud'iwmanC in tavour ot a d, i^y of a public 
ohar.Ker. Tbe w rds of the gift must, 
therefore, in ray opinion, be all;)wed to have 
their natural scope and cannot be understood 
to have any limited meaning, simply 
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beeanse the ^ift is an Agrahar gUt. The 
olaufOi in the deed relating to the Deoeseity 
of the donees residing in the same village, 
in my opinior, amonnt to no more than an 
expression of a pious wish on the part of 
the donors to see that the donees fulfilled 
the purpose of the gift by staying in the 
village and by living the oeremonial life of 
a Brahmin. This is indioated by the provi* 
sioD in the dooument that if any one through 
obstinacy or through any other reason fails to 
live in the village, it shall be considered an 
aotcf irreligiooeness, and the whole body of 
Brahmins residing in the village should 
appoint another Brahmin in bis place. It is 
contended on behalf of the appellant that 
the provision in the doonusent, that the 
other Brahmins would have the right of 
appointing a substitute equally learned and 
of large family in case the condition as to 
residence is not fulfilled,indioatea a legal right 
vested iu the other Brahmins living in the 
village and that as a condition it is valid and 
ought to be enforced. On the best oonsider at ion 
that I can give to the question 1 have come 
to the conclusion that it is really an absolute 
gift and that the further provision in the. 
document relating to the residence is in the 
nature of a recommendation to the donees. 
The coDBcquenoes of non-observance of this 
direction are purely religions, and we are 
not ooEoerned with the gravity of these con¬ 
sequences, That is a matter f jr the donees 

to consider. , 

This view is further strengthened, in my 

opinion, by the fact that there is an earnest 
appeal to the successors of the donors to see 
that the gift is not in any way disturbed. 
According to Hindu Law a religious gift 
is not revocable. The last verse of Yajna- 
valkya with Vijoanesvara^ oommsntary 
thereon in the chapter on ' resumption of 
gifts” clearly emphasizes this point. (See 
Gharpure’a Translation of the Mitakshara, 
Vyevabara Adbyaya, pages 313—316.) 
Though the appellant maintains that she does 
not v»ieh to revoke the gift, her attitude 
does involve that result in a sense. 

But taking it that she only means that 
the donee, who fails to fulfil the oondi- 
tion as to residence, loses hla right to the 
property and that the right for the 
dicipoeal of the property in favour of a fit 
substitute is vested under the deed among 
the other donees in the village fulfilling the 


condition as to residence, .the condi¬ 
tion as to residence seems to .me to he 
not valid in law It imposes not .only upon 
the donees but upon their sons «nd .grand¬ 
sons and descendants in perpefnity thp 
obligaticn not to leave the village without 
forfeiting the gift. Snob a coudition seems 
to me to involve a very ssrious restriction 
upon the enjoyment of the property, and 
should pot be enforced, unless there is any 
special rale of Hindu Law neoeisit^tting 
its enforcement. No such rule has bedn 
referred to in the argument before us, and 
1 am not aware of any such rule. The 
enforcement of such a condition appears to 
me to be opposed to public policy; and it 
seems to me to bn in oonsonaoce with the 
general epirit of Hindu Law to hold that 
the gift is ab-olute and the words of re¬ 
striction as to residence have no legal effect. 

The provieionsof the Transfer of Proparty 
Act have no direct application to this 
case. But it may not be inappropriate to 
refer to section 11 of that Act as 

indicating that such a seriona restriction 
upon the ordinary enjoyment of the 

property given by way of gift cannot be 
treated as valid, apart from any special rnle 
of Hiodu Law validating such a restriction. 

The ooly reported case relating to an 
Agrahar gift cited before us is Anantha 
Tath'i r'hanvr v. Nogamuthu Ambulfigaren 
(1). This was a case of an Agrahar 

gift and the condition considered by the 
Court in the case related to the restriations 
against alienation. The jndgmeutdelivered 
by Mr. Jostice Muttusami Ayyar shows 
that the condition imposing a restriction 
on alienation was held to be invalid, that 
the Agrahar gift was treated as a gift with 
a religions motive and that the grant was 
held not to stand on the same footing with 
a religious endowment. The point of im« 
portance is that the restriction as to aliena¬ 
tion was held to be bad according to the 
ordinary rule of law, even though the grant 
was an Agrahar grant. It is true, as point¬ 
ed out by the learned Pleader for the 
appellant, that in that case the condition 
laying down the reetriotion against aliena¬ 
tion was not inserted in the deed of gift, 
but was to be found in a oontemporaneons 
reparate document, and that the decision 
in terms refers to that oircumstanoe. I 

(1) 4 ^f. 200; 1 In.l Deo. (n. s ) 974, 
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an), however, nnable to aooept this faob 
as affeoting in any way the ratio dsct iendi 
ot that ease relatingr to the applioation of 
the rale for not enforoiDgr restriotioos against 
alieoatioD to an Agrahar gift. In that 
ease the learned Jadges did not decide 
the qaestioQ as to whether the grant was 
sabjeot to residenco in the Agrahar and to 
the Btndy of religions book?, as it did not 
arise in that case. In the present ease the 
qnestion as to thr) validity of the condition 
relating to resideroe does arise ; and it 
seems to me, having regard to the decision 
in that case, that that condition could not 
he treated on any footing other than that 
on which the condition relating to reetrio* 
tioDS against alienation was treated. Thrugb 
in terms the condition as to residence does 
not involve any restriction against aliena* 
tioD, it seems to me that it is a condition of 

4 

the eame natnre and that indirectly it 
involves a restriction upon the power of 
alienation. On a oonstrnotion of the doon> 
ment in question I have come to the con- 
olneion that the oocdition as to residence 
is not enforceable and that view seems to 
me to derive support from the decision in 
Ananiha Tirlha O^artor’* case (i). 

1 am, therefore, cf opinion that the 
order of the lower Court reversing the 
decree of the trii.1 Court and remanding 
the suit is correct, though on different 
gronnds. 

In the view I take of the condition as 
to residence it is not neoesrary to examir e 
the dnding of the lower Appellate Court 
as to whether the oendition has been duly 
faltilled by the donee in question. 

I would affirm the order of the loAer 
Appellate Court and dismiss the appeal. 

The appellant to pay the plaintiff re?- 
pendent's oostfl of this appeal. The other 
respondents will bear their own costs. 

I would mske the same order in the 
other appeal (No. 20 of 1917) from order. 

Hayward, J.— >1 agree. The Agrahar grant 
by the original deed of 1799 included these 
terms:— 

I have given to you, all the Brahmiop, 
this deed of gift and have established you; you 
and your descendants, i. e. sons and grand¬ 
sons, etc., should enjoy the said lands and 
reside in the respective dwelling houses 
and perform the six-fold religious duties 
and should dwell in the villf'go. Nouo of 


these donees sboald abandon his house and 
go to another place and enjoy his Vritti 
given to him in oorneotion with the Agrahar. 
In case any one of them wishes to leave 
the said village and live elsewhere, be 
should substitute in his place a Brahmin 
equally learned and who has a large 
family and who is approved by all, and 
should band over to him the bouse and 
the Vritti. We have given to you these 
bouses and Vritti of our free will and 
pleasure. You should, therefore, enjoy the 
same and remain in peace. If any one of 
you has to go cut, ycu can go after having 
got nothing to do with the Agrahar. If, 
irislead of acting in this manner, any one 
throngh obstinacy live at another place and 
desire to enjoy the income of the Vritti 
in connection with the Agrahar, bis con¬ 
duct shall be considered an act of irreli- 
gioD6ne?8 and the whole body of the Brahmins 
residing at the Agrahar should appoint 
another Brahmin and hand over to him the 
house and the Vritti. ” 

One Ambelar obtained, what has been 
taken to be, a re-grant of these rights in 
Ib88, and he enjoyed the proceeds of the 
property up to 1899. He left the village 
in 1904 and sold his rights in 1911. The 
plaintiff, who purchased (hem from him, 
brought this suit in 1912 to recover the 
property as private property. The defend¬ 
ant objected as the sucoesscr of the 
grantor that be was not entitled to do so, 
as the grant had been forfeited by his 
vendor having left the village contrary 
to tie terms of the grant. The question, 
therefore, to be decided was this: whether 

the conaitinn as to residence in the village 

was a restriction on the grant which was 
valid in law. 

There is nnfoitunately an absence of 
anfhonty as to what an Agrahar grant 
exactly is. The question, therefore, before 

ns IS one of corsiderahJe difficulty. But it 
would appear that each a grant is a grant 
given for private religious purpose, and 
there wruld not appear to be authority 
for holding that a neoesFary part of such 
a grant was the grantee residing upon the 
property. This appears not inco nsistent with 
the recited terms of this grant. It was 
an absolute grant to you and your descend- 
ants, Viz., eons and grandsons.” It was 
no doubt thereafter stated that the g.antcp 
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should not abacdon his house and that if 
he did, another should enjoy the Vritfi. 
But there was no express olaupe that in 
suoh a ease the grant should be forfeited 
to the grantor. The penalty was on the 
oontrary stated to be, what from a religious 
point of view would no doubt be a 
heavier penalty, the penalty of being 
branded as irreligious and of having 
another person appointed to his place by 
the other Brahmins. If this is the true 
interpretation of the grant as a private 
religious grant, then the condition as to 
residence would not be binding, but would 
have to be regarded as no more than a 
pious wish expressed by the grantor, similar 
to such wishes held not to be binding in 
Wills. Bnt it seems to me that even if 
the condition could be placed on a higher 
level than thie, it would not be binding. 
It would cffend against the general rule 
of law that where an interest is created 
absolutely in favour of any person, but tbe 
terms of the transfer direct that snob interest 
should be enjoyed by him in a particular man- 
ner that person shall be entitled to receive 
such interest as if there were no snob 
direction. This general rnle would apply 
in default of any special rule of Hindu 
Law by reason of sections 2 and 11 of 
the Transfer of Property Act. Tbe general 
rule was applied to the Agrahar grant in 
the case of Anantka Tirtha Charinr v. 
Nagamuthu Amhalagaren tl) by the Madras 
High Court, and no other case has been 
quoted before ns nor has reference been 
made to any special role of Hindu Law, 
It has been said that grants for pions 
purposes might be accompanied by oondi* 
tions such as that the donor should be 
maintained by the donee during bw 
time, and that his excquial ceremonies should 
be performed after his death, that the 
donee should defray expenses of the worship 
of the idol, and that the property should 
pass to another in a particular event, yet 
provisions which are repngnant to the 
nature of a grant, suoh as restraint upon 
alienation or partition, would be invalid, and 
where the gift is in itself good, conditions 
which are repugnant are ineffectual, but the 
gift itself remains good. These remarks 
are quoted from paragraph 376 of the Sth 
Edition of Mayne’e Hindu Law. It is true that 
tbo general rule applied iu tho case of 
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Anantha lirtha Ohariar v. . hlaganuthu 
Ambilagaren (l^ was that against a condi¬ 
tion reitraioiog alienation pre^^cribed by 
section 10 and not that against tbs uu- 
restrained enjoyment of property prescribed 
by sectioa Hof the Transfer of Property 
Act. Bat it seems to me that tbe reisouing 
which was applied to the oue rule would 
equally apply to the other, and that if a 
restriotioD against alieaation were invalid 
under section 10, equally so would a res*- 
triotion against the full enjoyment of tbe 
property be invalid under section 11 of 
tbe Transfer of Property Act. That desision 
would also support tbe view that a grant 
of this particular nature ehonld be regarded 
as one for private religious pnrposes and 
would not stand on tbe same footing as a 
public religiouseudowment. Considerations 
of a different natnre wonld apply to tbe 
latter, and it might in snob a case be possi¬ 
ble to enforee restriciive termi io a re¬ 
gular enit under section 9J of the Civil 
Procedure Code 

It seems to me, therefore, that tbe view 
taken of this matter was incorrect both in 
tbe original and Appellate Courts. There 
seem to me also serioos difficnltiei in tbe 
way of the view, that the condition as to 
residence had not been broken, taken by 
the lower Appellate Court. But it is not 
necessary to dtsouss further this latter view, 
as the remand order must, in my opinion, 
be upheld npou the partienlar view of tbe 
law relating to such grants for religious pur¬ 
poses taken by this Court. 

Order aJdtrmed. 
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(3\ 17®—Thikadar, pitrcAose of occupancy right hy, 
effect of—Purchase made before validity of — 

Purchase made after expiry of thic&—Agreement in 
lease not to set up occupancy rights, validity of. 

Prior to the Bengal Tenancy‘'Amendmeut) Act of 
IPO/ the acquisition by ft fhtfeaAir of an occupancy 
right by purchase was not barred by section '^2 
(3r of the Bengal Tenancy Act, ami the amendment 
of the Act in twO? did not take away rights of ocou. 
paucy which had already vested in a tkikadar, 
[p. }’6‘^, col. 2: p. 370, col. 1.] 

Section 22 (3) of the Bengal Tenancy Act relates 
only to acquisitions of occupancy rights made by an 
tiorodav while still holding the ijara Itbas no applica* 
tion to purchases of such rights made after the 
expiry of the ijara. fp. 37col. 2.] 

A thikadar who purchases an occupancy holding 
acquires it as a noD>occupancy holding [p 37’, col. i.] 

Any agreement in a lease not to set up rights of 
occupancy in lands in which such rights have accrued 
is void under section 178 of the Bengal Tenancy 
Act. Lp. 371, col. 2.] 

Appeal frema deoi’sien of the Subordinate 
Judge, Mnzafferpore, dated the let August 
1917. 

Messrs. Pringle Kennedy and A. K. Roy, for 
the Appellants. 

Messrs. L. N, 6ingh$kX)d Q>irgidhar Vis, fer 
tbe Respondent. 

JUDGMENT. 

Adaui, J.—This appeal oomes before us 
after remand to tbe Subordinate Judge, 
Muzafferpore, for the determination of certain 
issues. 

It appears that in the year 1903 there 
was a Colleotorate partition of Mouza Rela 
Narain, and the plaintiff’s predecessor-in* 
title obtained an eigbt-annas share in tbe 
Mauza which was formed into a separate 
Patti bearing Toozi No. 295, While the 
Monza was still in joint possession of all 
tbe^ Maliks, a ihika lease was granted of its 
entire area to the India Development Company 
who owned an indigo factory known as 
Atbur Factory, and it seems that this 
Company were in possession under successive 
leases for the period of about 40 years. 
On tbe 6th July 1905 Mr. Hiokley, as 
manager of tbe company’s factory, obtained 
from the plaintiff’s father a fresh lease of 
the Patti bearing Touzi No. 295 for the 
period of 6ve years, at an annual rent of 
Rs. 672>11.6 During the period of this 
lease the defendants, who are a firm carrying 
on tbe business of growing indigo and su/ar¬ 
cane, purchased the right, title and interest 
|n the Atbur Factory and the lands oovsred 
by the lease from the Indian Development 
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Company. Tbe lease sbonld have expired 
in Jnly 1910 bnt by consent the defendants 
were allowed an extension of one year, so 
that it aotnlly expired on tbe 6th July 
1911. 

It will be convenient to set forth here 
the following extracts from the kdbuhyat 
which are neoessary for the proper under* 
standing of tbe case:— 

'*(1) J, therefore, give this kahuUyat 
in writing (and do declare) that I, tbe 
declarant, shall year after year, till tbe 
term of this kahuliyat, appropriate the 
produce of tbe land by personally cultivating 
ic or getting it cultivated by others with 
indigo or angarcane, or by entering into 
any negoti.;tionB or settlement with tenants 
aooording to my wishes. 

”(2> That I shall not allow any land 
declared by tbe survey as khudkasht to 
go into the kaskt of any tenant. 

'*(3) That if within tbe term cf tbe ihika 
J, tbe declarant, bring any snit against any 
tenant for arrears of rent and purchase 
at auction tbe kaeht of any tenant in 
execution of tbe decree obtained therein, 
1 shall keep it in my possession till the 
term of tbe thika and after tbe expiry 
of tbe term of this thika I shall give 
up possession of tbe same on receiving tbe 
purchase money from the Malik and shall 
not bring forward aoy excuse in doing so. 

"(4; After tbe expiry of the term of 
this kabuliyo^ in 13*7... 1 shall give up 
possession ^f the land and to this I, tbe 
deolaraot, my heirs and representatives 
shall have no objection, that I, the declarant, 
shall not set up right of occupancy to any 
land except in respect to tbe land purchased 
at auction from tbe tenants, which, according 
to the terms laid down above, tbe said 
Malik may not have taken hack on payment 
of purchase money after the expiry of tbe 
term of the thika, that if contrary to this, 
1 , the declarant, set up any claim, tbe 
said Malik is and will be entitled to 
take possession of the Dakhili land of me, 
the declarant, and to realise mesne profits 
up to tbe date of delivery of possession at tbe 
rate of Rs. 25 per bigha per annum by bringing 
a suit in Court.” 

It is the plaintiff’s case that in tbe 
Patti leased to tbe defendants there were 
99 bighas .2 kathat Idkir 8 kurants of 
zeriat and hakasht land and that on expiry 
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oE the lease, while givingf op possession oE 
the rest oE the lands in the Patti, the 
defendants oontinoed in possession oE the 
99 biffhat 12 Itathas I dhur and 8 karanU^ 
and even when, on the 5th Febrnary 1913, 
a notiee was served on them to relinqaiBh 
these lands, the deEendants delivered 
possession oE 27 bigha$ 14 kathas only, 
olaiming to have a right oE ooonpanoy, 
obtained by parobase, in the rest whieh, 
they alleged, measnred 65 highas 7 
hathat. 

The plaintiff, therefore, brought this enit 
on the 27th Septembsr 1915 for a deolaration 
of bis proprietary right to 71 bighas 18 
kathas 6 dhurs still in possession oE the 
defendants and for the ejeotment of the 
defendants therefrom. He also olaimed 
mesne profits at the rate of Bs. 25 a 
higha per annnm up to 1320 in respeot 
of the 27 bighas 14 kathas delivered np in 
1913, and nptd the date of the sait in respeot 
of the other lands. 

The defendants resisted the suit, claiming 
that they had aoquired oooapanoy rights in all 
the lands of which they were stOl in possession, 
measuring 68 bighas 6kalhos iSdhurs, having 
purchased the oocupanoy right of tenants 
either privately or in execution of rent 
decrees before, during and after the 
terms of their ijnra lease, and that, therefore, 
they could not bj ejected. They denied 
that any of the land was zeriat. They 
relied on the terme of the lease where- 
under the plaintiff.^, on the expiry of the 
lease, were to get back the lands purobaand 
by the defendants from tenants onpay -ent 
to the defendants of the purobass price, 
and contended that, as no offer of payment 
had been made within three years of the 
expiry, the plaintiffs must be taken to have 
waived their right and were now 
barred by limitation from enforcing 
it. 

With regard to mesne proGts the defendants 
characterised the rates claimed as incorrect 
and exce<!sive and alleged coercion and 
undue ii lUence. They denied that there 
had been any rsurpation, since the plaintiffs 
had failed to pay the parobase price to 
them. 

The learned Subordinate Judge came to 
the conclusion that the greater part ot the 
land in suit was landlord’s bakasht at the 
date of the lonso, though it is difficult 
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to discover on what evidence he based this 
conclusion. We cannot 5od sufficient 
material in the record to justify it. Having 
formed this opinion he held that' noder 
the terms of the lease the defendants could 
not claim oooupanoy rights in hndlord’s 
bakasht and that they were mere trespflsiers 
after the lease expired, while during the 
lease, the thikadars stood in the sboeG of 
the proprietor and any purchase made by 
the former would enure to the benefit of 
the latter. He held that under sub sectioD (3) 
of Beotioni2of the Bengal Tenancy Act, as 
it etood both before and after the amendment 
of the Act in 1907, the ihikadar could 
not claim either an ooonpanoy right or any 
kind of tenancy. With regard to wasilat 
the learned Subordinate Judge bslieyed 
the plaintiff's case that the defendants 
did not surrender the 27 bighas till the 
receipt of the notice in February li>13 
and granted wisiht for all the rest of 
tbe land olaimed, except 13 bighas proved 
to have been purchased in auction, for 
tbe three years preceding tbe suit, that 
is to say. for (320—1322. He found that 
the wasilat must be paid at (he rate 
of Rs. 25 a bigha according to the 
terms of tbe lease, as no undue influence 
or coercion was proved and tbe bargain' 
was not *bard or nnaoDBoioDable. He 
allowed B). 248 to be deducted from tbe‘ 
claim on account of parobase money advanced 
by the defendants. 

On appeal to this Court tbe question 
was raised whether tbe lands covered by 
tbe kabalas and sale certificates, relied 
on by tbe appellants to prove their pur* 
obsse before and after the term of the 
lease, could be identified as lying within 
tbe ambit of the plaintiff’s Patti. As there 
was DO material for tbe ascertainment of 
their identity, two iseues were reminded 
to tbe lower Court for trial, one relating 
to the lands purchased before tbe lease 
and the other to those bought after it 
bad expired. It seems that an Amin was 
taken to tbn lands by the defendants and 
that this Amin with tbe help of a Tahsil* 
dar, and by inquiries from villagers, came 
to certain findings as to tbe identity of 
tbe lands. The Amin and tbe Tabeildar 
were examined by tbe lower Court, who 
relied on their evidence and decided tha 
two isouoi accordingly. The plaintiff did 
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Dot prodaoe any witnees who ooald give 
evidenoe as to identi y. 

Mr. Keonedy for the appellants had, 
when the appeal first oaine before this 
Coort, olassified the landfl io their posses* 
stoD noder three separate headings : 

(1) 31 odd highas of land in wbieb 
tbeyaoqaired raiyaH interest prior to the 
leaee of July 6th, iJO ; 

(2) ]5 odd highas of land in wbioh 
they aeqnired raiyati interest daring the 
pendenoy of the lease; and 

(3) 12 odd highas of land in (vhioh 
they acquired laiyoti interest after the 
expiry of the lease. 

The fiadings of the lower Court on 
remand show that out of the 31 highas 
covered by the kahalas and sale certificates 
showing purchases before I9C5, only 20 
highas Id kothas 13 dhws are within 
the plaintiff’s Patti and that oat of the 
12 highas c>vered by the sale certificates 
granted after 1911, only 2 highas 0 kathas 10 
dhitrs fall therein. Mr. Kennedy admits that 
he can claim the protection of oo^uoancy 
rights only with regard to the 16 b ghas 
bought during the term of the levee 
and the 20 highas 18 kaihas 13 dkurs 
and 2 highas 6 kathos bought before and 
after it respectively, in all 38 highas odd, 
and that his client will be liable to pay 
damages for rjtaiuing possession of the 
remainder of the land in sait, amonoting 
to 30 highas or so. He points oat, however, 
that on tbe 12th September ly.? the 
defendants appellantp, having relinqoi.shed 
all the lands io snit pending decision of 
the appeal, made petition before the 
Hlxecnting Oonrt that notice might be given 
to tbe decree-holderr, present respondents, 
that pnsseseiOij had been given op and 
such notice was accordingly served. The 
Appellants cannot, therefore, be mide liable 
for damage.s sobeequent to toat date. 

The main qae.sticn in tfiis appeal deals, 
then, with 38 bights within the PUti, 
which have been pnrohased by the defend¬ 
ants from tenants who held them as 
ocoDpancy raxytU, and we have to determine 
v^etber the defendants, by the purchase, 
obtained oompanoy rights in the pur- 
chased land which will save them from 

ejeobmeot. 

.1 into three ca^egoriop; 

Ofie purchased bjfare,those porchased during 
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and those pnrohased after the term of the 
lease, and each class must be considered 
separately, 

Firs^, as regards the 20 highas IS kathas 
13 dhiirs bought previous to the lea^e of 
1905, namely, in 1894, 1593, 1889, 1891 and 
18^5: There appears to be no donbt that tbe 
defendant’s predaoessorp, when they made 
the pnrobases, were ihikadars nnder their 
then existing leases, and tbe question is 
whether nnder tbe terms of seotion 22 
(3) of tbe Bdogal Tenancy Act, they 
oouH, as such, acquire an ocoupaooy 
right by purchase. Before 1907, sub'SeotieD 
(3)ran : — 

(3) A person holding land as an 
ijaradar or farmer of rents shall not, while 
so bolding, acquire a right of occupanoy 
in any land comprised in bis t;ara or 
farm. ” 

The question then arose whether the 
word acquire ” was to be taken to relate 
only to aoqu'sition under the provisions 
of the Act, or would inolnde acquisition by 
pnrchase or other forms of transfer. It 
was held in Ranrup Mahto v. H. banners {[) 
that the word would not inolnde “ par* 
chase ” but was confined to acquisition of 
the status of occupanoy raiyat as described 
in the Act. The Bengal Tenancy Act was 
ameoied in 1^07, and, to maks it clear 
that any kind of acquisition of occupany 
right was to be barred, the words by 
purchase or otherwise ” were inserted after 
the word *' aoiuire ” in 8ab*?eofcion (3) of 
section 22. Then, in 1911, in the case 
of RaghuhiT Mahio v. H. Manners (2) 
Mukerjef*, .1., questioned the decision in 
Rainrup M>thto v. h. Mnuncrs (l), and expres* 
sed the opinion that the ameodment merely 
gave effect to what had always been tbe 
la v. The fact remains that before the 
amendment the Court interpreted the 
sab-section as excluding acquisition by 
purchase and the Legislature, by finding it 
necessary to make the amendment, admitted 
that it was not clear that such acquisition was 
included. We must hold, I think, that prior 
to the Act of 1907 the acquisition by a 
thihidar of an cooupanoy right by pnrohaso 
was not barred by seotion 22 (3) and that, 
therefore, the defendants acquired such a 

(1)4 0. L. J. 209. 

(•^) U Ind. Cas. 389j 13 0. L. J. o68. 
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right ic the 20 highas 18 katkQ$ 13 
dhws. 

Learned Gonneel argnes that the defendanta 
by their oondnot have shown that they 
did not elaim raiyati rights in the land, 
and tbrovgboot treated the holding as 
belonging to the Maliks He points out 
that the defendants themselves looked after 
the sorvey prooeedings and bad these 20 
bighas described in the Reoord of Rights 
published in 1897 as hakashi ihikadar. It 
is true that the defendants are not 
recorded as raiyati of the lands, bat a 
Settlement Officer, 6cding that they were 
thikadan of the Patti and (bat they were 
themcelves ooltivating tbe lands woald 
natarally enter them bakothi ikikadary which 
simply means that they were leaee lards 
which the ihikadar was coltivating himself. 
Tbe amendment of the Act in 19C7 cocid 
not lake away lights of tccopaney already 
vested in the defscdants. 

There is no good evidence (bat these lands 
were tbe landlord’s bakasht at tbe date of the 
leaie, or that the lands were :eraiot. It is 
oonterded that, at tbe time the leaf^e of 1105 
was eseoated, the defendants did cot set op 
any kathikari right, and, in fact, agreed 
not to claim each right, There is no 
evidence that in any previoas lease the 
defendants agreed not to claim tbe right, 
and whatever they may have undertaken 
in this respect in tbe leaee of 1905 could 
not affect tbe occupancy right which, we 
have found, was acquired by porobafe 
previous to 1907, Any such agreement in 
tbe later lease would be void under (be 
provisions of section 178 of the Bengal 
Tenancy Act. 

Tbe condition in tbe lease as to giving 
up the kasht of any tenant purchased at 
auction refers only to purchases made during 
the term of tbe lease, and not to previoas 
ones. 

We nest come to tbe acquisitions 
made during tbe term of tbe lease. It 
is not contended by the appellants that 
they could acquire an occupancy right by 
purobase after 1907, Mr. Kennedy urges, 
however, that though no ooonpancy right 
could be obtained, section 22 (3) does not 
bar tbe purchase of a non-oocupanoy right 
and further, that, under tbe conditions of 
tbe lease, the defendants can set up a 
right of occupancy in land purchased at 


auction from tbe tenants for which on the 
expiry of the lease the plaintiff has not 
offered to the defendants the auction pur* 
chase money paid by them. It is, 1 think, 
plain that tbe defendants could not acquire 
occupanoy rights in these lands. There is 
the express prevision in tbe law against 
it, whatever may be tbe terms of tbe 
contract. Tbe question to he decided in 
regard to these lands is whether tbe 

purchase gave the defendants non oooupaDcy 
rights. If it did, the suit to eject the 

defendants from these lands is clearly 
barred by limitation under Schedule 111 to 
the Bengal Tenancy Act. 

Mr. Kennedy relies on the oases of 

Jawadul Hvq v. "Ram Dat Saha (3) end 
Bom hfohan Fal v. Sheikh Racku (4), in 
contending that where an purchases 

an occupanoy bolding, such holding does 
net cease to exist but only (be occupanoy 
right is terminated, and also on 
Sheonandan Sifigh v. Banhit Singh {Veo 
Saran Singh) (5), where it was held 

held that an iiaradar who has purchased 
an oocopatoy holding acquires it as a ron- 
oooupanoy bolding. Both of tbe two &rst 
mentioned oases deal with the purchase of 
an occupancy right by a co owner and 
with section 22 (2), but they decided that 
it 18 tbe occupanoy right and not tbe 
holding which is extinguished by tbe 
transfer: the holding is merely divested 
of the incidents which attach to an 
occupancy holding. Tbe principle laid 
down in tboee oases would apply in a 
case under subsection (3.) which dees not 
bar an ijaradar frciu aequiring non* 
ooonpancy rights. On the other band Mr, 
Singh cites the oases of Baghubar Mahto v. 
Manners (2) and Manners v. Das 

(6), The decision of Mnkerjee, J., in tbe 
former would seem to disagree with tbe 
opinion be formed in Sheonandan Singh v. 
Bamhit Singh (Deo Saran Singh) (5), cited 
above, but it is clear that the facts were differ* 
ent. In neither Baghubar Mahto v. H» Manners 

(2) nor ifann^rr v. Satroghan Das (6) 
was the main question tbe effect of tbe 
purchase of an occupancy holding by tbe 
ijaradar. In both of them tbe gneetion 

(3) 24 C. 143i 1 C. W. N. 166j 13 Jnd. Deo. (n. t.) 
761. 

(4) 32 C. 3Pej 8 C. W. N. 249 (F. B.)| 1 0. L. J. 1. 

(6) 18 lud. Gas. 688; 16 C- L. J. 647. 

(6) 36 Ind. Cas. 178; 20 0. W, N. 800. 
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leems to have been mainly whether the 
lease was a oaltivabiog lease or the lease 
oE a tenure and whether osonpanoy righta 
had aooraed throagh long posseasion, 
thoQgh in the former the ijaradar seems 
to have indaeed the tenants to give np 
Unds to him. In Manners v. Satroghan 
Lis (6) Sharladdin. J., oonsiderad the ease 
from the point of view of merger. Now 
if it was oontemplated that when an 
tfaradar pnrobases an ooenpanoy holding 
the ooonpanoy right merges in the iiara, 
the framers of the Aot wonld sorely have 
found it anffiaient to omit the word 
permanent” from sob-seotion (1) of 
station 22, wbioh would then have the 
desired eSPeet in the ease of a porebase 
by an tiaradar. It ia olear that snb* 
section (3) does not mean that the oson* 
pansy right merger; it simply means that 
no osonpanoy right.passes. 

In Sh‘onandan Singh v. Singh 

(Dso Saran Singh) (5) Makerjee, J., 
states: Assnme, therefore, for a moment 
that a person holding land as an tiaradar 
is not entitled, while so holding, to aoqnlre 
by parohase a right of ooonpanoy in any 
land oomprieed in his ijara. The resnlt 
IS that if an ijaradar parohases an ooon- 
panoy holding, he aoqnires it as a non* 
ooonpanoy holding.” 

In the present oase, as was held in the 
one jast oited, the defendants’ oharaoter 
as parohasers oonferred a poo them the 
status of raiyatSt bat not of ooonpanoy 
raiyais. It may be contrary to the 
intention of the framers of the Aot that 
landlords and tennre'holders should be 
allowed to aoquire raiyati rights, but until 
sub’Seotion (3) is amended it oannot prevent 
the acquisition of non-oooupanoy rights. 

Having found, then, that the defendants 
were, on the expiry of the lease, non* 
ooonpanoy raiyats of these 15 highas, we 
must hold that under Schedule III to the 
Bengal Tenancy Aot, the suit to ejeot 
them from those lands is out of time. 

With regard to the undertaking in the 
hahuUyat to give up the kasht lands 
pnrobased in exeontion of rent snits against 
the tenants on reoeipt of the pnrohase 
money, and not to set np a right of 
oooupanoy in auoh lands except where the 
plaintiff failed to offer to pay the purchase 
money, it need only be remarked that the 


plaintiffs up to the date of the suit had 
not offered payment of the purohaie 
money. The reason they give is that 
there was so muoh wisilat due from the 
defendants that it was only neosssary to 
set off the parohase money. That reason, 
however, was not a good one. They were 
bonnd to make the offer if they wanted 
the lands. 

With regard to the last class of lands, 
those purchased after the expiry of the 
lease in exeontion of decrees for rent wbioh 
fell dne daring the lease, there ip, I think, 
DO donbt that the defendants mast be held 
to have acquired ooonpanoy rights, for 
section 22 (3) relates speoidsally only to 
aoqnisitioDs of ooonpanoy rights made while 
still holding the ijira. 

We bold, therefore, that the defendants 
acquired oeonpanoy rights in the lands 
puTohased before 1905 and after 1911, 
and that they oannot now be ejeoted from 
the lands purchased daring the lease, in 
whioh they have n^n oooupanoy rights, 
besanse the snit was institated beyond time. 

The list point to be decided is that 
of toafilat or damages. Under the terms 
of the kibuUyat the defendants’ predeoessors 
undertook to pay mesne profits at the 
rate of Hs. 25 a bigha per annum if, on 
the expiry of the term of the lease, they 
did not give up possession of the lands 
and if they set up any olaim to a right 
of oooupanoy in respect of any lands other 
than lands parobased at auction from 
tenants for wbioh the lessors had not 
offered payment aooording to the terms of 
the lease. 

So far as oonoerns the lands in wbioh 
the defendants have been found to have 
acquired oooupanoy rights before the lease 
was exeouied, it is olear that no mesne 
profits or damages are payable, the lease 
referred only to oosupanoy holdings pur* 
ohased during its term. The defendants 
have a right to remain in possession of 
those lands. Any agreement in the lease 
not to set np right of oooupanoy in lands 
in whioli euoh right bad soorned would 
be void under seotion 178, Bengal Tenancy 
Aot. 

We have found that, with regard to 
ooonpancy holdings pnrohased daring the 
term of the lease, the snit to ejeot the 
defendants is barred by limitation, tboy 
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being ID posseBsioo es dod osonpanoy raiyata. 
The defendante, however, andertook to give 
DP these lands on the expiry of the lease 
if the plaintiff offered payment of the 
gam paid by the defendants as aaotion* 
pnrobasers, and it was agreed that the 
rate of Bs. 25 per bigha sboald not be 
payabU by the defendants in respeot of 
the lands if the lessor did not make pay¬ 
ment of the pnrobase prioe. The lessor has 
not offered payment op till the date of 
the institution of the suit, whioh was over 
three year) after the expiry of the lease. 
The defendants oontend that this offer of 
payment was not made within a reason¬ 
able tims and that the lessor must be 
taken to have elected not to eseroise bis 
option. 

What is a reasonable time depends cn 
the facts in eveiy case, bat it is net 
neoeseary for ne to decide the qaestionin 
this ease, since we have found that the 
defendants were np to the date of the 
suit in riehtful possession as non oocupaney 
ratyUs and cannot be ejected, and oiler of 
payment uf the pnrobasi-noney had not up 
till then been made. 

For lands in which ooonpanoy rights have 
been acquired by purobase afeer tie date 
of the suit mesne profits will of course not 
he payable since b-fore the expiry of the 
lease and the date of the acquisition, 
such lande were in possession of cooDpacoy 
roiy ts. Thus we 6nd that no mesne prrBts 
are payable in respect of the ruiyati 
lands acquired by the defendants before, 
duiing, and after the lease, that is to 
say, an area of 33 btghaa 4 kuthaa 13 
dhura. 

For the remaining area cut of the total cf 
the 68 bighas 6 kothas 13 dhurs, namely, 
30 btghaa 2 kathoa, Mr. Kennedy admits 
that uaaitat will have to be paid up 
to the date when notice of abandonment 
of the lands was given to the plaintiff, 
namely, up to 12th September 1917, but 
contends that the rate of Bs. 25 per bigha 
per annum is far too high and was 6xed ae 
a penalty. 

The learned Subordinate Judge has 
found that there was no undue iLtlaeoce 
or coercion and that (he bargain to pay 
at this rate was not hard and UDoonecion* 
able. 


The plaintiff’s witnesses themselves have 
deposed that the highest rate for land in 
the village is Rs. 10 per bigha per annum and 
that the usnal rate is Rs. 8, so that it Is clear 
that the rate of mesne pro6ts stipulated for is 
far above the ordinary rate. The defendants 
oontraoted to hold the land for the term of (he 
lease paying an annual rental of Bs. 672-U-6 
and to deliver up the land under certain 
conditions on the expiry of five years. If 
they failed to deliver np possession or made 
any claim, they were to pay mesne profits 
to the lesEor at the rate of Rs. 25 per 
bighoj that is to pay, they were to pay 
Re. 2,475 a year for the 99 bighaa. The 
0 ''nfraot to pay mesne profirs i.s a secondary 
one intended to eeonre the fulGlmentof the 
primary contract to relinquish the land on 
the expiry of the lease: it may be just 
and reasonable (bat the lessor should be 
thus secured, but the high rate agreed on is 
clearly by way of a penalty and it is open to 
this Court to award reaeonabls compensation 
io lien of snob an excessive rate. 

We are of opinion that the highest rate of 
rent for land in the village as shown by the 
plaintiff’s witnesses would be a fair rate in 
(his case and we accordingly decide that (he 
defendants should pay at the rate of Bs 10 
per bigha per annum for the 39 bighaa 2 
kathas. 

a result the appeal will be allowed in 
part, and the decree of the lower Court will 
be modified to the extent that the plaintiff 
will be declared entitled to recover possession; 
of the said 30 b gxaa 2 kathaa of the lands 
mentioned in sobedule 11 and will be 
allowed wasilat at the rate of Rs. 10 per. 
bigha per annum for the 27 bighaa of 
laad of schedule !•! for 1320, and for the 
33 bighaa 2 kethaa out of the lands 
mentioned io schedule II, wnatht at the 
same rate for three years from lo2C to 
1322 F, S, There will be no deduction 
on account of purchase money paid by the 
defendants. 

The parties will get costs in botbOonrta 
proportionate to their snooess. 

Dis, J.—1 agree. 

Appeal partly allotced. 
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CALCUTTA HIOH COURT. 

Original Citjl SditNo. 44 of 1016 . 

Jnly 3, 

Present: —Mr. Jostice OreayeF. 

RaM LAL SBN— PLiiNllFF 

» 

t treue 

BlDHUMUKHl DASI and othbrs— 

DerENDiiNTF. 

Hindu, Law — Will, conUruction of—Bequest ioivife 
for life with remainder to sons — Accumulation, 
direction for, validity of. 


A direction in the Will of a Hindu testator to 
accumulate the surplus income of devised property 
with a gift of the accumulatkcs is not funda- 
mentally b d: it only fails if it offends some independ* 
ent rule of Hiudn i aw [p. ^7^, col i; p. • 77, col. ) 1 

A testator by his « ill appointed hi^ wife his exe" 
outrix and trut^lee and "‘gave devised and bequeath* 
ed unto her the rest and residue” of his moveable 
and in»mov» able properties for her life and after 
her death to bis tise sous in equal shares, with 
diiectioDS to im ur certain expenses and to accumu- 
late the surplus income for the benefit of the sons: 

fle/d, that the piovision for accumulation of the 
surplus income was not bad. [p. - Tf, col. i,] 

Mr. N. A/, iftfcar (.with him Meesre. L. P. 
fvgh, H. 0. Majumdar and B C\ Ghoie), 
for the PlaintifT. 

Mr. B. Cha>^Taverfy (with him Mr. U. 0. 

Qhote), for the Defendants Sankar Lai and 
Rash Behary, 

Mr. Muker^ee, for the Defendant 
Oaenipa Dasi. 

Mr. S. 0. Bose, for the Defendant Bipin 
Bebary Sen. 

Mr. 6*. N, Ba«er;>e, for tbe Defendants, 
Manik, Nel)e ana Gonr. 

Mr. D, iose, for the Defendant Barai Dasi. 

t\ K, Chukerlufty, for Ihe DefeLdant 
Qosto Bebary fcen. 


Mr. B. K, (jhfsh (with him Mr. B. 
ficre), for the Defencent Sham LaJ Sen. 

Mr. 0. H. las (with him Mr. B. L. Miite 
for the Defendant Bidhnnnkbi Dasi. 

JUDGMENT.—The plaintiff in this e 

Beeka to have the Will of ore Ram Goi 
Ben coEBlrced and the rightp, shares a 
inlerfBiB under the said Will of the ran 
to the Bnitascerfained and ftr administrati 
of the estate of Ram Gopal hen enti 
the direotion of the Cenrt and fer 
aeeonnt of the estate from the defends 
Bidhnmnkhi Daei from the teptatox’s dea 
and for partition. The pl^ntiff is a - 
of Ram Gopal Sen, the 1st defendant 
biB widow and the execatrix of his 
the defendant Sham Lai Sen is a 
the defendanlB Maniok Lai Stn, Nitja 


Sen and Goar Lai Sen are bods of a deeeased 
son Heera Lai Sen who sarvived the testator 
and died after the inetitation of the sait, 
the defendants Sankar Lai Sen, Rash 
Bebary Sen and Goeto Behary Sen are 
sons of another son of the testator named 
Boiai ( band Sen who enryived the testator 
and died in the year lSi5, the defendant 
Champa Dassi is the widow of another 
son Adhar Lai Sen who Enryived the 
teptator and died in 1885 withoat leayicg' 
a son hot leayirg fonr danghters, three of 
whom are dead, two of them baying left 
male iesne, the defendant Bepin Bebary 
Sen is a son of Doyal ( hand Sen, a son 
of the testator who pr'deoeaEed him, and 
the defendant Srimati Barai Dasei is a 
daughter of another Fon of Doyal Ohand 
named Amrito who is dead. Srimati Barai 
bad a eon h'^rn in lerlaat April. Amrita 
bad a eon Ganesh who died some time in 
or after the year 19C 5. 

Ram Goral Sen died on the 16tb 
Nnyember 1880 a H»nda goyerned by the 
B'-rgdl t^ohool of H nda Law leaving a 
Will, dated the 9ih Uo'ober 1878, probate 
wbeieof was granted cut of this Oonrt 
in the year 1882 to the defendant Srimati 
BidlucLDkhi Daai, ihe exeoutrix therein 
namrd. The > eire of Ram Gopal hen at 
the t me rf hia death weie his five sons 
Bnlai Chhid, Sham Lai, Ram Lai, Adhar 
Lai aid Heera La), and his two grandsons 
Bepin Behari and Amrita Lai. 

The testator by bis said Will appointed 

h*8 w:fe, tie deferdant Srimati Bidhcrnnkbi 

D»r^ exeoutxix and trnstee thereof and 
d'reoud her to jay his debts and faneial 
and teetanrenfary expenres aid to expend a 
cer Rill eum therein named on bis first Cihrad 
ai d alter giy ng certain leyBoiee, inolodiEg a 
6 cm of Rh. 20,000 in Goverrment 4 p. c. 
Btturitiep, to bis wife for her life, to the 
end that fIo might fpend ard enjoy the 
inferept thereof during her life, gave 

deviKd Bid biqaeathed the rest and residne 
of bis eFtafe moveable and immoveable 
nnto his wife and her assigns for life 
interett to oolleot Ike rente, iseoeii and 
profits thereof and to pey the ground rents 
taxes and aPt-esementB payable in reepeot of 
the immoveable property and to keep the 
came in repair, and in the second place 
to expend aooerding to her discretion a 
sum cf pot more than Rs. 3,600 a year 
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towards the maiDtenaDoe and edooation of 
bis family, ooDsisting of his wife his five 
sons thereinafter named, and their wives 
and ehildren and the widow and ohildren 
of bis deceased eon Dojal Chand Sen, 
and in defraying other family and onstomary 
expenses, and in the next plaoe to aoeama* 
late the snrplas income for the benefit of 
his said five sons, they all living in oom- 
mensality in bis dwelling bonse, and be 
direoted that in case any of bis said sons 
shonld live apart from the rest of his 
family he should be paid a monthly sum 
of fis. 25 for bis maintenanoe. The testator 
then npon the death of his wife gave, 
devised and bequeathed his house No. oO, 
Sunker Haider Lane, and aertain shares 
to his infant grandsons Amrita Lai and 
Bepin Behary in equal sbarep, sobjeot to 
the obarge of maintaining their mother, and 
provided that in tbe event of either of 
them dying without male issue bis share 
would pass to the survivor, snbjeot to tbe 
obarge of maintaining bis widow and fcnnle 
issue (if any) and marrying tbe latter, and 
he provided that in tbe event of both his 
grandsons dying without male issue the 
bequest, except tbe Railway shares whioh 

4 

were to pass -to tbe survivor’s beirp, 
should revert to and become a part of his 
residue, to devolve on bis said five eons 
and their heirs subjeot to tbe limitation 
thereunder provided. And be gave tbe rest 
and lesidue of bis estate moveable and 
immoveable on tbe death nf bis wife to 
bis five SODS, whom he name', in equal 
shares and proportions, but he provided 
that in tbe event of the death of any of 
them without m^le issue his share should 
pass to the survivors or survivor, subject 
to the obarge of maintaining his widow 
and marrying the daughter of tbe son so 
dyicg, should be leave any, and paying to 
such widow or daughter Rs. 1,000 or more, 
at tbe same rate if more than one. 

The plaintiff contends that the provision 
for aeoumnlation is bad not on the ground 
of tbe length of the period of acoamula- 
tion but as being repugnant, aud he 
contends that if there is no gift until the 
wife dies there is an intestacy as to the 
amounts direoted to be accumulated until 
bar death. The wido^ contends that tbe 
acoomulatioo is good and that the suit is 
premature ^ud that nothing is divisible 


[1»20 

K 

until her death; alternatively she eontenda 
that she takes a life estate in tbe whole 
income, tbe provision for aoeumulation 
being merely disoretionary, and in tbe 
further alternative she contends that she 
gets a life estate by implication. 

If tbe widow’s main oontention, namely, 
that the provision for aooamalation is not 
invalid, prevails, then no question at present 
arises for decision and tbe suit is pro* 
mature as no case for an account has been 
made out. Bat it seems to ms that to 
decide if the provision for accamulation is 
valid, it is necessary first to see whether 
under the Will the sons took immediate 
vested interests under the Will or if 
vesting is postponed until tbe widow’s 
death. If the eons took vested interests 
at the testator’s death, then one of tbe 
arguments levelled against the provision 
for aocumolatioD goes, namely, that the 
aocnmalatione having no owner until tbe 
widow’s dea*h the provision for aonmu* 
lation is bad. The argument is based 
on a passage in Trevelyan’s Eindo 
Liw, 2nd Edition, page 41, where it is 
laid down tbat every part and interestin a 
property most have an owner, it cannot 
remain in suspense or abeyance without an 
owner, it mast vest in someone. 

Now the clause in tbe Will directing 
tbe aceumnlations contains no express gifis 
of the aocamulations and I do not think 
that ary gift can be implied from the 
words *7or tbe benefit of my said, five 
sons,” Tbe sons are entitled to be main* 
tained out of the earn of Rs. 3,600 or if 
they separate, they get Rs. 25 a month 
from the estate, and if the words **for tbe 
benefit of my said five sons” were intended 
to confer an immediate gift of surplns 
income, it is at least nnltkely tbat there 
would have been as well provision 
for their mainfenanoe. Presamably, tbere* 
fore, if the proviaion for aooamalation is 
valid, the aocumulatioDS fall into residue 
aod pass nnder tbe gift of the rest and 
residue of the estate to tbe five sons on 
the death of the widow. Did then this 
gift vest in the sons on tbe death of the 
testator or is vesting postponed until the 
widow’s death? I think that the gift 
vested on tbe death of the testator. Section 
47 of the Hindu Wilh Ac*, which is 
section 106 of the Sacoeision Act, provide! 
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that where by the terms of a beqaest the 
legatee is not entitled to immediate posses* 
sion of the thing heqneatbed, a right to 
reeeive it at the proper time shall, unless 
a contrary intention appears by the Will, 
besome vested in the legatee on the testator's 
death and shall pass to the legatee’s 
representatives if he dies before that time 
and without having reoeived the legacy, 
and in snob eases the legaey is, from the 
testator’s death, said to be vested in interest, 
and the explanation to the seotion states 
that an intention that a legaey to any 
person shall not become vested in 
interest in him is not to he inferred 
merely from a provision whereby the 
payment or possession of the thing bequeath* 
ed is postponed or whereby a prior 
interest therein is bequeathed to some other 
persons or whereby the income arising 
from the fund bequeathed is directed to 
be aoonmnlated until the time of payment 
arrives or from a provision that if a 
particular event shall happen the legacy 
shall go over to another person. 1 cannot 
see that in the Will before me any contrary 
intention appears, and the fact that there is 
a gift over to the surviving sons, in certain 
events, of a son’s share (and the expression 
'bis” share certainly looks like a vested 
interest) is not in my opinion a contrary 
inteotion and in fact the section so states. 

That such a gift is a valid gift see 
section 5) of tbe Hindu Wills Act and 
it does not make the interast any less 
a vested interest but merely divests in 
oartain events tbe estates or gift which has 
already vested. I think the five sons upon tbe 
death of the testator took immediate vested 
ioterests in the residue, which includes the 
aooumolatioDs, but 1 tbiok that the estate of 
any son wasliabletobs divested upon biadeath 
without male issue during the lifetime of tbe 
widow. Counsel for Champa Dassee con* 
tended in reliance on Poultney, Ime\ Foultney 
V. Foultn-iy (l) that "dying without male 
issue” meant death in tbe testator’s lifetime, 
but unfortunately for bis argument he has 
failed to notice that tbe decision of Joyce, J., 
in PouUney, In re\ Foultney v. Foultney (1) 
was reversed on appeal see Fouliney, In re; 
Foultney v. Foultney (2). 1 think that "dying 

O) (1912)1 Oh. 245. 

(2) (1912) 2 0h.64i; 61 L. J. Ch 74S; 107 h. T. Ij 
fi6 S. J, 687. 


without male issue” upon the true oonstraobioa 
of the clause means death iu the widow's 
lifetime and that Adhar’s vested interest 
was divested upon his death in the widow’s 
lifetime, without male issue, but of course 
under the terms of the Will the share of 
Adbar passed to the surviving sons, subject 
to the charge imposed on the gift of 
residue of maintaining Champa Dassee 
when the residue falls into possession and 
of making the payments to the widow and 
daughters directed by tbe Will, It did occur to 
me that a possible solution of any diffioalty 
with regard to tbe accumulations might be 
found in bolding that as under tbe gift of 
residue tbe ascumulations pass to tbe sons 
eventually, they might upon the principle of 
Sctundere v. Vautier (3) and like oases 
stop the aooumulations at any time and 
claim the surplus income as it accrues. 
Bat two difiSoolties present themselves, (t) 
tbe gift over to the surviving sons in the 
event of a son dying without male issue 
in the lifetime of tbe tenant for life, (u) 
the rights of Champa Dassee and her 
daughters respectively to maintenance and 
legacies out of Adbar’s divested share of 
tbe residue, which includes the aooumula¬ 
tions. The let point might be got over 
by the sons agreeing si to give up 

their rights of survivorship, but tbe 2od 
point remains and could only be g t over 
by Champa Dassee releasing her right of 
maintenance against the aooumulatisns and 
by payment to her and her daughters of 
their legacies. Bit as matters stand 
1 am of opinion that the principle of 
Sauniers v. Vautier (i) hai no appli* 
oation. 

It remains, therefore, to consider under 
the oiroumstanoes of this case whether tbe 
provision for acoumulation of surplus income 
during the lifetime of the widow is valid 
according to Hindu Law, bearing in mind 
the fact that according to the con* 
atruction which I have put upon the residuary 
gift, the sons took immediate vested interests 
upon the toitator’e death. Now the question 
of the validity in a Will of a provision 
for acoumulation of surplus income was 
recently discussed by tbe Appeal Court in 
Watkins v. Administrator General of 

(3) (1811) Cr. & Ph. 2405 10 U J. CU. 3o4; 51 1(. K. 

2S6. 
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RiU LAL SRK V, BIDHOMUKHI DA8I, 

OoT!*ofo”* No. 

92 ol 1913. The ease basesoaped the vipi- 

lanoe of the reportera or perhaps I should 

rather say is uoreported owing to their 

laek of vrgilanoe. There Sir Lawranoe 

Jenkins in delivering the judgment of the 


im 


r.f judgment lo Appeal Vo. 9 i 

of J9i3, dated March 4, ♦9:^ decided bv Sir 
Lawrence Jenkins, Kt, Chief Justice, and Mr. Justice 

WOOdrono 

provision, as he 

thought, for the adoption of a son or sons He 

died m 87, and in the follow ing year an adoption 

wremony was performed as contomplared by the 

Will, In 18M the boy died and after the lapse of 
a month the testator’s widow, Swarnamoyee 
Dassee. again purported to make an adoption, the 
boy this time being Amrita I al Dutt This b.»v 
was married in the family and throughout treated 
XT® \Jfhdly adopted son until ho instituted a Suit 
bo. M6 of i8'-4 njiainst Swarnamoyee Dassee and 
her daughter and their sons, claimiug the corpus 
of the estate and m any event the surplus income 
notwithstanding the provision for poslp..iiment of 
vesting and accumulation contained in the v\ Ml 

By way of defence the validity of Ararita’s 
adoption was denied and this plea was upheld bv 
tins Court on appeal and by the Privy CuDcil. 
Since then the Will has been the subject of two 
more appeals to the Privy Touncil, and if the 
forecast of Counsel is correct, there are probably 
as mnny more appe Ms to that tribunal in sioro 

Jhe dofermination of this suit turns on the true 
oonsfriJctioii of claute 9 of the Will which is in 
these terms:- - 

“I direct my exocntors and executrix and trustees 
to pay out of the income and interest of my estaro 
and effects monthly all necessary household expenses 

as well as for the worship of our family idol Sri 

Sn Kadba Gobiiidji and to pay my wife monthly 
during her natural life for her solo and separate 
use the sura of Rupees two hundred and also the 
sum of Rupees fifty mnntlily to such adopted son 
who shall hvo and attain his full age of ib years’ 
after his so attaining such ago of In years during 
the lifetime of my said wife, provMed he remains 
under her control and bears a g )od character, and 
if my paid executrix and executors and trustees 
think fit an I are satisfied with Ids conduct and 
behaviour, and for the purposes of such monthly 
expenditure my esecutrix, execu.ors and trustees 
shall set apart and retain out of the interest and 
income of my estate u sum sufficient to meoi such 
oxpondifuro for six months and invest the rest and 
residue of such inoomeaiid intorest in Governmmt 
sooiirities in their joint names, but in no case shall 
such adopted son have or exercise any control 
do-ninion over my estuto and effects until the death 
of my wife, after which event I di.eet my said 
executors and trustees to mako over the whole of 
my estate and effects both real and personnrimm' vo. 
able or moveable whatsoever and wheresoever 
und of wlint nature or quantity Foever to such 


CoDrt in nntqaiycoU terma. lays dowp; 
afeer diPonsKicj. fhe «asea that “a direotion 
to aooamnlate with » gift of 


adopted son who shall survive piy j^g 

shall have attained his age of 18 years during 
the li^fetime of my wife Ol on his so attaining snch 
age alter her decease, to whom and his heirs 1 give 
devise and bequeath the sauie. But in ease none of 
such adopted sons survive my said wife or in 
case ot either surviviig my said wife and dying 
under the said age with ut leaving a son or suns, 
J desire a d direct my executors after the death f 
my said wife or the death of such eon alter her but 
under such age of .8 years without leaving a son 
or sons to make over and divide the whole of 

my estate both real and personal un’to and berween 
my daughters in equal shares to whom and their 
respeofive sons I give, devise and bequeath the same, 
but should either of my said daughters die without 
hFvmgany male issue surviving but leaving my 
other daughter her surviving, then in such case the 
survivHig daughter and her sons shall be entitled to 
the Phare of the deceased daughter or i-i cape of 
the death of other daughter leaving sot s the share 
of such daughter is to be paid to such her son or 
sons share and share alike ” 

As the e was and could be no adopted son, it is 
necessary to see what the testator’s .amily was at 
hts death Be.sides his widow v<waruamo»ee, he 
kft two daughters, Ranimoni Basi ana Preromoni 
Dasi, and three grand^oni Kadha Prasad Mullick, 
Ka-si Prasad Mullick and Jyoti P.asad Mulliok. 
After the de^th tvvoothararnd were born 

to Hremmoni Dasi, Peary J ail Mullick aud Bebari 
•al ullickj while R .inraoni claims to have tHken 
Jugal Kishoio in adopii n in 1 U •. 

'I'ho present suit was instituted on the l>fh 
April 9iJ7 by Mr Watkins, described as the 
adini .istrator /tendent^! Ute of the property and 
credits nf Ilarida s Outt. against the Administrator* 
General of Hengal as oxeemor of tho last i\iJl of 
Swarnamotee and al .Rohan Dutt and treolal Butt 
as the executors of tho Will of Uwarka Nath Butt. 
With these Burt oefetidants we now have no further 
concern, foi the suit has been dismissed as against 
them Since the inatitution of ihe suit there have 
been several ametidmenrs On the th May 1^09 
Sreemaii Preminoni Bast and her son Kadba Prasad 
Mullick were add«d a> plaintiffs Both .Mr " atkins 

and I remmoiij ilied before the hearing and theieby 
Radha Prasad Mullick became and continued up to 
decree to be th« sole \ laintiff 
Since the instituiiun of the suit Banimoui Bassi 
and Jugal Kithore >00 have been added as defemj^ 
ants as also ti e plaintifl’s brothers Kassi Prosad 
Mullick, Peary lal Mulick and Behari Lai Mullick. 

Tne prayers to the plaint are namerous, but io 
effect what the plaintiff seeks to estiiblisb is that 
certain properties named or indicated in the plaint 
us Well as the surplus income accrued during the 
widow’s life form part of the trust estate: and that 
h<< und the added rt fendauts are together entitled 
llioroto to the widow’s exclusion 
. 'Mils claim has been ba>ed on two alternative 
grounds. First, it is said that in the events which 
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latiODS is DOt foDdameDtally bad: il; only 
fails if it offends some independent rnld of 
Hindu Laiv. Tbos it may infringe the rule 


happened the dan^hters took vested interests in 
possession fiom the death of the testator, so that 
the whole income was payable to them from that 
date; failing that jt is urged that tho trust for 
accumnlation was good, so that the daughters and 
their sons between them became entitled to the 
income and capital of the accumulated fund. 

The Administrator'General un the other hand 
maintains that tho dauahtera’ it terestp did not veit 
in pofesetsion until the widow’s death, that the trust 
for accumulation during her life whs i .valid, and 
that the income was not di^prsed of, and so wei t 
as on an intestacy to the widow as her husband’s 
next heir. 

The literal sense of the words iii clause 9 of the 
Will makes the gift to the adopted son conditional 
on hie surviving the widow and attaining the age of 
IH, and postpones the vesting of the daughters’ 
interests until the death of the widow if there was 
no adopted son 

This in effect is the interpretation placed on the 
Will by the Privy ( ouncil in Amyilo Lai Dutt v. 
Surnomoye Past i for it was there said by their 
Lordships “By the ninth clause the testator provided 
an income for his wife and adopted son during the 
life of his wife and directed accumulation of the 
surplus income Ihe adopted son is to take the 
property if he survives the widow and attains ‘P, 
otherwise it is given over to the daughters’’ See 
page io< K later their i ordships describe ihc 
testator as “postponing enjoymoot during (ho widow’s 
life and making the boy's interest iu the corpus 
coritingent on his surviving the wife and Httaining 
Irt, Had the authority to adopt been effective any 
other construction would obviously haveledto results 
that could not have been intended, seeing that 
succes.'-ive adoptions were contemplated. 

Though tho possibility of an adopted son was 

out of the question Irorn the first, ttill in form 

the gift to the daughters and il.eir M)ns was on 

failure of the adopted son and after the death of 

the widow, and that this gift n as good wae decided 

by the Privy i ouncil in Radhti hrutad MuJUck v. 

Rante Mani Dnsee 2». It was there held that tlio 

daughters were entitled to tl o teetate r’s es»ute in 

equal sPiurcs for lifo with a icnaainder over to their 
sons. 

Ihe derision mokes no special mention of the 
aecumuiatioiiB. But whether tliey bo cluimed by 
the widow as heiress, or the duughiers and tiieir 
sons as universal legatees, they are claimed as part 
of the testator’s estate. Tho gift in the Will is of 
the whole of iny estate both real and personal, ’ 
'vhy then should uot the accumulations pass to the 
universal legatees? 

it is contended for the Administrator-Gencral, 


L ft 7. A.128i 4 C. W N. Bom 

^ **• Dec N 8. 6ft2 

m®*’2 W. N. '52^ P. C. :;'M a 

ftnm T n'Z’ 28; 18 M. L. J. 287; 6 A. L. J. 460, 1C 
Bom. L. E. 604s 8 0. L. J. 48. 


0 ««}Det perpe^nitiee, Ard 80 far &i Hat gees 
it moct be aqntBtiou for oonsideraticD id aach 
caFB wbeiber (here is scob an iDfriDgemeDt 
or QOt. Or the diieetion toaocnmalate may 


6r8t, thata direction to accumulate is absolutely 
bhd, and seconely, that if not, still the direction 
here never had any effective operation as it was 
a part of a futile scheme .for providing for the 
adopted son and nothing more. 

'Iho Will is governed by the Hindu Wills Act 
which makes applicable to the W ills of Hindus 
certain poitions of the Indian Successh.n Act, «^•F, 
that is to say, stciious 4^, fcO, 6', 6 and 67 

to 77 both inclufii\e , sections hi, to 1(3 

(both inclusive , sections lUb to i77 »both inclusive) 
and sections 1*7. 

]t is noth cable that sections ’04 and >Cfi are 
not made applicable section t6 imposes a baron 
bequests to religious or iharitable works; section 
It'** is aimed against directims for accumulation. 
.This omiss.on was (in my opinion deliberate 

It is no doubt provined by sectit n c that nothing 
contained in the Act shall authorise any Hindu to 
create iu prope> ty any inteiest which he could not 
have created bt fo e (he sf day oi September ^7(■, 
but it cannot be said thxt every direction to acxumu- 
late comes within this ban 

No caee goes this length, though there is a 
diversity of oj>i!iion as to the extent to which 
accumulntirns cun be validly diiected 

As far back as h.-s no Joss an authority than 
Colville, C., delivering ihi- judgment of the h upreme 
CoLit, < xprested the opinion that it was competent 
to a Hindu lestutor expressly to provii e tor tho 
accumuluiioiis ol the surplus iiicomo of hi» estate 
wiihin the linjits alb wed by law and to make 
those acenmiilutions subject t»> u limitation older as 
there < escribed. Soorjet money Lessee v. 

D6nohvnv(o ilnlliil: St, while in C hundcr 

V Sfeeixutiy ban.tisooidvry Loftsee 4 Lord homilly, 
(lehverii g the opinh n of the Piivy Council, refers to 
the ubteice frtni ti e V» ill <,f o„y direction toactumu. 
late as n mutter i eseivir.g . f observation, a remark 
that would baldly lave hem made bad it been 
their 1.1 idsbips c j inion that (I.e diiccti.iii to accumu. 
late was lu ctssanly \oid 

In R<i,et.dia Lall Ayainnllu v J?(7j' Coomoji Dabi 
(o llniringun. .) , lull) ibat there was nothing 
nirgal in a direction to aeiuirulate made by a 
Hindu and II at. if six b a direction was neither so 
m.r( asoi ai )e in i»s conoiiior.e as to be void as again* t 
public p< licy nor given foi iho purpote of cairr ii g 
out an illeci.l obj. ct m.r ii its eflfea incensistmt wiih 
Rir.du Law, it sln.iikl le given effect to 

In .\(ifer Chandra v Ratanmala Debt 
it was bold tl.nt a oireciion to accumulate for tho 
puipise ot providing for the mairiage expenses of 
the testators son was good, while in Ja 7 n,.abai v 
Lhur.ey a direction to accumulate tho ineom.-’ 

v3) ( = 8.*fi) 1 Poolnois 2?J»: .<( Ind. Dec o m 
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be repDgDBnt and so void, as ao attempt 
to deprive a person of the enjoyneQt of 
that whish has beeome his property.’^ And 
later in the jadgment he states '*What 


till a boj to be adopted attained the age of 16, 
was upheld. 

In Benode Behan Bosev. Srimati Nistarini Dassii 

(8) tbe question of acoumulatiou arose and their 
Lordships expressed the opinion, not that tbe 
direction was void, but that the widow, who in the 
ciroumstances was solely entitled to the fund directed 
to be accumulated, could releaee the directions for 
acoumulatien and enjoy the whole income. 

It is true the direction to accumulate for 99 
years which came under consideratiju in Kumira 
Asima Krishna Deh v. Kumara Kumara Kriihna Deb 

(9) was held to bo bad, but it obviously offended 
the rule against perpetuities. And so a direction 
which aims at postponing the enjoyment of a pre¬ 
sently vested interest created by the testator’s Will 
fails for repugnancy, and to t^s may be referred 
the decisions in Snmati Dramamoyi Dasi v, Joges 
Chandra Dait (10) and Mokoondo Lall Shaw v.Qonesh 
Chnnder Shaw (11). 

So far the cases present no great difficulty, but 
n Amnto LallDuttv SuJTwmoni Past ()2l, Trevelyan, 
J,, in reference to the direction now under con* 
kideration said: " I cannot see bow a direction to 
accumulate can be valid unless there be a present gift 
to support the direction to accumulate.” 

1 do not clearly understand what the learned 
Judi'O here intended to lay down. But though he 
evid^ently considered the direction to accumulate 
in Haridass Dutt's Will void, even be conceded that 
there might in appropriate circumstances bo a g^d 
direction to accumulate. 

Ho no doubt remarks that the fact that where 
there is a minor ac.:umulation can be allowed, and 
that an accumulation for the purpose of paying 
debts did not help. Lord Eldon, however, when 
delivering jadgment in the House of Lords in 
Thellusson v. Woodford (13) evidently regarded the 
fact that there would bo of necessity an accumula- 
tion during lunacy as pertinent to the question 
whether a direction to accuranlate was good. It is 
worthy of notice that the other members of the 
Bench declined to express agreement with the views 
of Trevelyan, J. How then does the matter stand 
on principle? Under the ruling of the Privy Couhcil 
” the intention of the testator was to create in 
favour of his daughters an estate for life with 
remainder over to their sons." [BadAa Prasad Mullick 
V. Banco Mani Dassee (2).] 

This gift to the daughter was of the whole of 
the testator's estate after the death of their 
mother. 

(8* 32 I. A. 193 at p. 200; 16 M. L. J. .331: 7 Bom. 
L, R. 887; 38 C. 180; 2 0. L. J. 189; 9 0. W. N. 961. 

;9)2B.L. R. (0. C.) II. 

(10) 8 B. L. R. 400. 

(11) 1 0. 104; 1 Ind. Deo. (m. s.) 68. 

(12) 26 C. 662; 2 0. W. N. 889; 13 ind. Dec. (n. s ) 

436. 

(13) (1805) 11 Ves. 112; 8 R. B. 104; 1 Bos & P. N. 
H. 367; 32 E. H. 1030. 


then ia tbe period during whiah en 
aoonmnlation oan be validly direotedP On 
prinatple I think it must be for so long a 
time as the absolnte vesting of the entire 
interest oan be withheld” (and I take him 
to mean by absolnte vesting vesting in 


The gift has been held to be good so far as it 
relates to the property of the testator at the death. 
Why should it be bad so far as it relates to 
the income of that property up to the widow’s 
death ? 

A direction to accumulate with a gift of the 
accumulations is not fandamcntally bad, it only 
fails if it offends some independent rule of Hindu 
law. Thus it may infringe the rule against per* 
petuities, and so far as that goes it must be a question 
for consideration in each case whether there is such 
an infringement or not. Or the direction to accumu¬ 
late may be repugnant and so void, as an attempt 
to deprive a person of the enjoyment of that which 
has become bis property. But if, as the decisions 
I have cited imply, it was within tbe power 
of a Hindu testator to direct the accumulations 
of property to be added to or made part of his 
own property, then there would seem to bo no diffi. 
cutty in the way of his making a gift of it to a 
person who under the same gift may become outitled 
to the original corpus of the testator’s property. 

What then is the period during which an accumula* 
tion can be validly directed? 

On {trinciple, f think it must be for ao long a 
time as the absolute resting of the entire interest 
can be withheld, or for so long a time as that 
during which the corpus of the property can be 
rendered inalienable, or its course or its devolution 
can be directed and controlled by a testator. 

1 kuow of no other test, and if that bo the trne 
test, then the direction to accumulate in this Will is 
within its bounds and valid- 

Therefore, the accumulations passed under tbe 
gift to the testator and bis sons as a part of tbe 
testator's estate. 

I think there is no force in the argument that tbe 
direction to adopt was inoperative as it merely was 
an incident of the scheme to make provision for an 
adopted son. It may be that the expectation that 
there would be an adopted son was the leading 
motive for the direction, but it did not on that 
account cease to operate merely because there could 
not be an adopted son. 

Tbe testator's intention was that the intermediate 
surplus income should go 6rst to his adoted son 
and failing that to his daughters and their sens, 
and that it should so go in tbe form of aocnmula- 
tiODS. 

The income according to the plaintiff's case has in 
fact been accumulated, and even if the accumnla- 
tion had been unnecessary that coold not deprive 
the donees of their right to it. But while I am 
so far in favour of the plaintiff, I do not think 
the decree in its present form can stand, for it 
delegates to tbe Official Referes the trial and 
determination of complicated questions of law and 
fact wliich should be tried and determined by a Judge 

of the Court, 

• ' . 
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poB8es8ioD)| **or, lor so long a time as that 
doriDg whioh the oorpns of the property oaa 
be rendered inalienable or its ooarse or 
deyolntioD can be directed and controlled by 
a testator," This decision of course is bind* 
ing on me i|Dd I have not aecordingly 
thought it necessary to refer to the autho¬ 
rities nbieh ar^ ducassed and referred to in 
the jadgment. It remains to apply this 
decision to tbe Will before me. Now 
aocnmnlaticn is only directed daring the 
lifetime of tbe widow, oonscqaently there is 
no perpetaity as this is a period, namely, a 
life in being, daring which tbe oorpns can 
bs rendered inalienable and its coarse and 
devolation directed and controlled by tbe 
testator. Nor in my opinion is tbe provision 
for aocnmnlatioD repagnant having regard to 
tbe form of tbe reeidaary gift, and for 
tbe reasons which 1 have already stated. 
OoDceqaently I hold upon tbe aatbority of 
tbe above caee that tbe provision for 
aecamalatioD of sarplos income in tbe Will 
DOW before me is not invalid. This dis¬ 
poses of the suit and it is not reoessary in 
the view 1 take for me to decide whether 
tbe widow tock a life-estate in the whole 


Tt is specially necessary that the bearing should 
be before a Judge in view of the ditiicnit points of 
limitation that may arise. 

Tbe suit wasinetitiued on tbe 12th August 1907, two 
days within the period prescribed by Article 9S of the 
Limitation Act of 1877. 

Tbe sole plaintiff was Nowell Shaw Watkins. He 
died before the trial and no one was substituted 
in his place. Radha Praead Mulick and Fremmoni 
were not added as plaintiffs till the Cth &fay 
1919. 

Over and above this it is suggested that Ur Watkins, 
was r:ot a competent plaintiff. These matters must 
be borne in mind when the defence of limitation 
comes to be considered- 

Tbe parties before us have asked us not to deal 
decisively with tbe question of limitation at this 
stage, but to leave this matter to be decided when 
the case of both parties has been fully placed before 
the Court. 

All, therefore, that wc now do is to set aside the 
decree of Fletcher, J,, except so far as it ordered 
that an entry of the death of Mr. Watkins be made 
in tbe register of this suit and that the cause title in 
the said register be amended by striking out there¬ 
from the name of Mr. Watkins. 

And we direct that the case be remanded to the 
Court of first instance to be tried according to 
law. 

WooDHOPFE, J.— I agree. 

Appeal allowed: 

, Case remanded. 


income, as 1 anderstand that she only desired 
to press this in the event of tbe provision 
for accamalation being held bad. I have 
expressed my view with regard to Adbar 
Lai’s share, as it was 1 think necessary 
for me to do so for the purposes of this 
jadgment; bnt 1 do not propose to make any 
declaration with regard to this share as Adhar 
Dal’s daughters and their representatives 
are not before the Court and accordingly 
DO declaration whioh 1 made would be 
binding on them. The suit accordingly fails 
and must be dismissed. 

Su't dismisied. 


PATNA HIGH COURT. 

Civil Rbvisio.v No. 234 or 1919. 

March 22, 1920. 

Presenii —Mr. Justice Jwala Prasad, 
SCRAJ PRASAD PANDEY—Dhfehdant 

—Petitioner* 

tersus 

Mr. W. W. BOLTCKE —Plaintiff— 

Oppofitb Party. 

Ack'^owledgment of debt, effect of — Suit, whether can 
le based oh ackiioivledgment—Accoutit stated, what is. 

An acknowledgment of a debt only enures to the 
benefit of the creditor for the purpose of saving 
limitation if it is made before the original debt is 
time-barred; but the basis of a suit is always the 
original debt. No suit can be maintained upon a 
mere acknowledgment of a debt, [p, 8^0, col- 1.] 

“An account stated” is one where several cross- 
items nje set off one against the other and the 
balance is struck off in favour of one of the 
parties In such a case the law implies a new 
promise by the other rarty to pay the balance in 
cousiUeraiion not meicly of past debts but also of 
the e\tit)giiishn)ent of the old debts on each side, 
and hence it is not r. ceseary that a statement of 
account should Le made within the period of 
limitation f- r the recovery of several cross-items. 
[p. 380, C'd. ).] 

Second appeal from a decision of tbe 
Additional District Judge, Mozuffarpore, 
dated the 19th May 1919, 

Messrs. Parmeshicar Dayal and Amhtca 
Prasad Vpadhya, for the Petitioner. 

JD DGMENT.—The plaintiff’s case as 
stated in tbe plaint is that the defendant (ie<Gc> 
to take loans from tbe plaintiff from tiioe to 
time and that an account of wlml was 
from him was made up on the sth Oeioi .• 
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1917. Oo that day a sum of Rs, 359-12-0 

was found due from the defendant to the 
plaintiff. The defendant aoknowledged it 
and affixed bis signature in the aaoount 
book of the plaintiff. The basis of the 
plaintiff’s ease is stated in paragraph 4 
of the plaint to be tbe said adjustment 
of aooouot on tbe 8th Ootober 1913 
asknowledged and signed by tbe defend¬ 
ant. 

No suit can be maintained upon a mere 
aeknowledgment of a debt. An aokoow- 
ledgment only enures to tbe benefit of the 
creditor for tbe purpose of saving limitation 
under Article 19 of the Limitation Act 
if the acknowledgment is made before the 
original debt is time barred, but the basis 
of a suit is always the original debt. No 
doubt under Article 64 of tbe Limitation 
Act a suit may be brought within three 
years upon accounts stated between (he 
parties. ‘An aoooont stated” is one where 
several cross-items are set off oce against 
the other and the balance is struok off 
in favour of oqe of tbe parties. In such 
a case the law implies a new promise by 
tbe other party to pay tbe balance lo 
consideration not m«rely of past debts hot 
also of the extingaiehment of the old debts 
on each side, and hence it is not necessary 
that a statement of aoconnt should be ma*^ e 
within the period of limitation for tbe re¬ 
covery of several cross-items, Rdrgopal v. 
Abdul (1). 

Bat the entry in the account cf the 
plaintiff of the beh October 1913 is merely a 
statement of tbe balance which was on tbst 
date due to tbe pUiutiff from tbe defendant 
and cannot possibly be said to be an '‘aoouot 
stated” between the parties under Article 
64 of the Limitation Act. Hence the entry 
in the plaintiff’s account book, oall it au 
adjustment of account-, a balance or an 
acknowledgment of past debts, cannot iu 
itself be tbe foundation of a suit in 
Court. Suits based upon simihr entries 
in accoant books were dismissed in the 
following oases:—Ganga Prasad y. Ram 

Tribtiovan Oongaram v. Amini 
(3>, Shankar v. Hiuhta {4i), D<ibi I rosad v. 

(1) 9 B, U. C. E. 429. 

23 A &U-J A W. N. (IWl) 160. 

(3) 9 B. 616 . 6 lud. Deo. yN. s./ 343. 

(4) 22 B. SlSj U lod. iDeo. (N. 9.) 923, 


Ram Qhulam 8ahu (5) and hhar Dot v; 
hirhishan Das (6) (Purjab Chief Court).’ 
Tbere is, therefore, concurrent opinion of 
all the High Courts on the point. The 
plaintiff 8 suit must, therefore, bediemissed 
with costs. 

Appeal dismissed* 

( 5 ) 25 Ind Caa 19 C. L. J. 2 > 3 . 

16) 35 Ind. Caa. 677.148 P. VV. K. 19:6; 7 P. L. R. 
1917t 


ALLAHABAD WQE COURT. 

First Ap^bao p.<om 0 DBa No bO of 1919, 

February 23, 19.0. 

Frejent:—M.r. Justice P>ggott ani 
Mr. Juatios WaL.h. 

Musommat SHARIF UN-NISSA— 

—Appbllant 
versus 

Qasi MASOOM ALI amd another— 

Rksponobmts. 

SuccMsion Certificate Act (ViI of IBSy, 8. 18, cl?. 
Id , ve —‘Succes/iion certificate, grant of, in respect of 
entire debt l*artinl revocation or modification, ichen 
can be ordered. 

If a certiScate haa once been gi'anted in reapect 
of nn entire debt, and it becumea appaient to tbe 
Court that circurasiances have sub^equenilj changed 
80 as to bring iuto operation cltiuse , or (e-, or 
both, of section tt* of -^ct VII of it isopen 

totho«’ourt to pass orders having the effect of a 
partial revoi-ation of the succession cortibcace once 
grai)t(>d, or to modify the teimsof that grant in 
such manner as the interests of justice may seem 
to require, [p. 352, col. 1.) 

First appeal^ from the order of the Saaond 
Additional District Judge, Aligarb, dated 
the 2 th of April 191''. 

The Hon’cls Mr. Naratn Frasad Atthana, 
for the Appellant. 

Mr Igbal Ahmad, for Respondent No. 1, 
and Mr Rnidar, for Respondent No. 2. 

JUDGMENT.—Tbis i« a first appeal from 
an order passed under tbe Suroession Oerti- 
fioite Act. Tbe first point taken is that 
the order oomplaiued of is not an order re 
fusing a oerctficate, bat is an order refusing 
to revoke a certificate agMost which no 
appeal is provided by section 19 of Act VII 
of i8S^ lu oni opinion the order ie in 
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efFoot one refaeing to grant a oartifioite to 
Musammai Sharif an nisa, the appHoant, and 
we w boand to entertain the appeal. Oa 
the merits the oaee seems a olear one, ex* 
eeot for one diffiealty whieh has greatly 
inflienoed the ddetsion in the Court halow, 
namely, the prineiplea laid down in tha ease 
of OhafMr Khin v. Kalayidari Begam, (l) as 
to the granting of a eaaoeeeion oertiSeata 
for the ooU^otion of the dower debt of a 
Muhammadan widow when her hneband has 
died without satisfying her oUim in res¬ 
pect of the same. The essential facts of this 
ease are qiite simple. The appellant before 
U8 is the daughter of K®z' Ma‘)um Ali by bis 
wife Kifayat Fatima. That Udy 

died with her dower-debt unpaid. Her heirs 
under the Muhammadan Law were her bus. 
band, to the extent of a one-fonrth share, 
a brother named Husain Ali to the extent 
of a one-fourth share, and her daughter, 
the appellant, in respeot of the recuaining 
balf^ share. Husain Ali applied for a sua- 
oeseion oertiBoate and the Court to whiah 
be applied, following the prinoiples laid 
down in the ruling to which reference 
has already been made, compelled him to 
take oat a sacoeRsion oertiGcate in res¬ 
pect of the entire amonnt of the dower 
debt which was stated in hie applfoatton at 
Re. 25.CCC.^ Oo the strength of this certi¬ 
ficate Husain Ali proceeded to institute a 
Bait against Masnm Ali, but in this enit 
he claimed only his own one fourth share 
of the dower debt. Hj made no attempt 
to recover on behalf of and for the benefit 
of Mu$an>mot Sharif-on-nira the half share 
in the debt to which that lady was entitled. 
We understand that Husain Ali has obtain- 
ed a decree but that this decree is e! ill under 
appeal in this Court. Musamm-,t Sharif- 
nn nisa thereupon applied to the Court b^low 
asking either that the oertifijate granted 
in favour of Husain Ali should bs revoked 
and a fresh certificate made out in her 
name, or in the alternative that her name 
should be associated with that of Husain 
Ah m the same certificate to the extent 
of the half share claimed by her. The 
Court below has held that no adequate 
case 18 made out under the provisions of 

w'Tw Saoieasion Certificate 

Act (No. YH of 1889) fur the revcoition of 

(1) 9 Ind. Cas, l27i 83 A. 827; 8 A. L. J, 7P. 


the certificate granted to Husain Ali and 
that, on the principles laid down by the 
Full Bench of this Court in the ruling 
already referred to, it is impossible to 
grant a certificate in any form which would 
be of any use to Musawmat Sharif un-nisa. 
The appeal before us is againat the order 
of the Court below rejecting her apfl oa- 
tion in toto, Th© position arrived at is, in 
our opinion, an impossible one and calls 
for rectification by this Court As matters 
now stand, Musammat Sharif nn nisa is 
absolutely precluded from instituting a suit 
for the enforcement of what on the facts 
etited Feems to be a perfectly just oiaim. 
We think that the Court below could have 
revoked the certificate granted to Husain 
Ali, or at least have revoked the same in 
part, on more than ooe ground. In the 
fir?t plaoe, the prooeedingp which took place 
when Husein Ali obtained hie certificate were 
serionely defective in enhstanoe within the 
meaning f! clause (a) of section 18 of Act 
VII of 1889. Musammat Sharif-un-nisa was 
at the time a mitor and her father, whose 
interest in thn matter was obviously opposed 
to hers, he being the debtor whose liability 
it was sought to enforce by means of the 
application, was allowed to accept service of 
notice on her behalf. We are not eaying 
that Hasain Ali himself was to blame for 
tbiF; but there was this serious defect in the 
prooeduro adopted by the Court. Over and 
above this, the oertifioate granted to Husain 
Ali has now beoome practically inoperativs 
so far an Musommot Sharif-nn nipa’a share in 
the debt is concerned, and the decree made 
in h’fl favour by a competent Court for the 

recoveiy of a fractional share only of the 
dower debt renders it proper and desirable 
that feme further order should be 
pissed enabling Musammat Sharif-un.ntssa 
to claim her legal righte. The learned 
District Judge would probably have taken 
very much the same view, but he felt him- 
self constrained by the decision of this 
Court in Ghafoor Khan v. Kalandari Begam 
(1) to hold that he could only oheo-e 
between one of two oonrses, namely, rejecting 
i<Jusammct rfharif-un nisa’a application, or 

revoking altogether the certificate in favour 

of Husain Ali and granting a fresh certificate 
to Musammat Sharif-nn-nisa for the recovery 

dower.debt. 

The diffioulties felt by the learned Judges of 
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this Goart in applying the terms of the Sao- 
oessioD CertiOoate Aotto the ease of a debt of 
a peoaliar natare like the dower* debt of a 
Mabammadao widow are obvioas enough from 
the judgment delivered in the ease above 
referred to. Undoubtedly it is impossible in 
dealing with the matter under the Suooession 
CertiBoate Aot to treat the dower debt as 
anything but a single debt due to the 
deceased woman, and the prosednre laid down 
under the Aot does not afford any suitable 
method for deoidiog oonflioting olaims as 
between the heirs of the deoeased lady to 
speoiGo shares in the debt olaimed. We do 
not, therefore, desire to express any dissent 
from the prinoiples laid down by the Fall 
Bench of this Court, whioh indeed we are 
hound as a Divisional Benoh to follow. 
At the same time it seems to us unueoessary 
to apply those principles beyond the original 
granting of the certificate. We are of 
opinion that, if a certificate has once been 
granted in respect of the entire debt, and 
it becomes apparent to the Court that cir* 
oumsiauces have subsequently changed so as 
to bring into operation clan(e (d) or (f), or 
both, of section 18 of Act VII of 1889, it 
is open to tbe Court to pass orders having 
the effect of a partial revocation of the 
succession certificate once granted, or to 
modify tbe terms of that grant in such 
manner as tbe interests of justice may 
seem to require. It might be possible for us 
to treat Musammat Sbarif un nisa’s share 
in the dower debt as representing tbe only 
debt now remaining to be paid to tbe heirs 
of tbe deceased lady; but this would in* 
volve treating the decree passed in favour 
of Husain Ali as equivalent to complete 
realisation of hie share, which is not precisely 
the case, more particularly in view of the 
fact that an appeal is pending against the 
decree. Nor do we wish to pass any order 
which should throw difficulties in tbe way 
of Husain AH’s realising his claim, presuming 
it to be a just one. We think, however, 
that it is competent to us under the terms 
of the Act to pass the following order. 

We revoke tbe certificate granted in favour 
of Husain Ali to the extent of half of the 
sum specified in the said certificate, namely, 
to the extent of Ri. 12,500, and we direct 
that a oertifioate for the realisation of this 
amount, as a debt alleged to be doe from 
^lauum Ali to Musammat Kifait Fatima, be 


granted in favour of tbe appellant 
mat Sbarif>nn*niEa. Tbe appellant ia entitled 
to her costs of this appeal, inolading fees on 
tbe higher scale. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appbal No. 185 or 1916. 

November 30, 1916, 

Fresent: —Mr, Mittra, A. J. 0. 

HARSALSA— Plaihtiff—Appbilant 

versus 

BAPU— Dbpendint—Rbspondbnt. 

Transfer of Propeiiy Act (IV of i882), 8. 64— 
d£ed, unregisteredf of immoveable property of the value 
of Rs. 20, admissibility of, to prove nature of possession. 

Defendant relied upon an onregUterod sale-deed 
to prove a sale of an open site for Bs. 20. ^ere 
was oral evidence of the delivery of the site in 
dispute: 

Held, (1) that the sale-deed did not reqaire regis¬ 
tration under tbe provisions of tbe Registration 
Act, but it created no title to the site by 
section 64 of the Transfer of Property Aotj [p. 383, 

col. 1.] , 

(2) that although inoperative as a conveyance, the 
sale-deed was admissible as evidence of the agree¬ 
ment in pursuance of which delivery of possession 
took place, [p. 388, col. 2.] 

Second appeal by the plaintiff againct 
the appellate decree of the District Judge, 
Nimar, oonfirmiug on the 23rd December 
1915 the decree of the Munsif, Khandwa, 
decided on tbe 8th September 1915. 

Mr, V. R, Panditt for tbe Appellant, 

Mr. S. Ramdas, for the Respondent. 

JUDQMENT.-One Nathu and his 
brother were Malguzars of a village. The 
plaintiffs derive their title from them under 
two documents, one executed in IblO and 
the other in 1913. The plaintiffs seek to 
eject tbe defendant from a plot in the 
abadi after the removal of building, h® 
having purchased from one Qhaneiam wh^ ip 
his turn, obtained a house under a 
executed by Madho Sonar. The plaintiffs 
case is that none of these people had a 
transferable interest in the site. The deiense 
was that Madho Sonar purchased tbe site 
in dispute from Nathu, the then Malgo?Wi 
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under an unregistered sale-deed, dated the 
25tb Jane 1895, for a oonsideration of 
Bs. 20. Bkhibit D*l. The lower Appellate 
Ooort bae diemissed the snit. The Die- 
tiiot Jndge has fonnd that Exhibit D>1 
was executed by Nathu, and that the site 
conveyed by it is identioal with the plot 
in dispute. Both these Endings have been 
questioned before me. I have, after careful 
consideration of the argument advanced by 
the learned Counsel for the appellants, 
come to the conclusion that these Endings 
cannot be sucoessfully impeached in second 
appeal. With regard to the identity of the 
plot, there was no plan attached to the 
sale-deed, and the description given is 
clearly of a very imperfect character, 
and the oral evidence on the record 
justifies the findings of the District 
Jodge. 

Now the document (sale^deed) being 
for Rs. 20 was admissible in evidence, 
BO far as the provisions of the Registration 
Act are concerned, but under the Transfer 
of 'Property Act, it did not create a title. 
As pointed ont in Musammat Rupa Telin v. 
Bi»ambar Teli (1), there is nothing to prevent 
the defendant proving a title by delivery 
of possession, as required by section 54 
of the Transfer of Property Act. This has 
been found in favour of the defendant, 
but in determining the question as to the 
identity of the plot, the lower Appellate 
Court baa relied upon the sale-deed to 
find the dimensione of the plot sold. It 
is urged for the appellants that this is 
in effect treating the unregistered document 
M a eale-deed. There is some force in 
the argument. The finding of the lower 
Court would have been equally justified 
by the oral evidence, which vaguely refers 
to the plot in the possession of the 
defendant, but having regard to the nature 
of the controversy raised by the plaintiff, 
it was difficult to avoid all reference to 
the boundaries and dimensions given in 
the sale>deed. If the document had been 
one for the validity of which registration 
was essential, as was the case in the two 
cases cited for the appellants, I would 

with this contention: Farmanand 
V. Birkhu (2), Rarayan BUnoi v, Jaatcant 

(1)8 0. P. L. E. I. 

(3) I lad. Cas. 903; 5 N. b. B, 21. 
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Singh (3). I think the document may be 
regarded ae an agreement to sell, on the 
principle laid down in the case of Burjorji 
V. Siuncherji (4). At page 161, West, J., 
referring to the doonment in the case 
before him says: It is, in terms, a conveyance, 
that is an instrument translative of 
ownership, * * I oonld not consider 

it as in its purport nothing more than 
an agreement to convey....But that prinoipal 
pnrpoce failing, the secondary one becomes 
the principal, and the document might, I 
think, be nsed to ascertain what the formal 
and final conveyance ought to be.” The 
doonment. Exhibit D-1, fails to be operative 
as a conveyance. It is, however, admissible 
in evidence and may, therefore, be regarded 
as evidence of the agreement, in pursuance 
of which the delivery of possession took 
place. 

It is urged that the doonment merely 
conveys a right to ooonpy the site and 
does not pnrport to sell the site. Such 
a construction cannot be adopted. It was 
an open site without any building on it. 
Tbe instrument is described as a sale* 
deed and the site is sold for Ra. 20. I 
see nothing improbable in a Malguzar 
selling a small site in 1895 to a non-agrionl* 
tnrist for Rs. 20. 

It is urged that Nathu’a brother Govind 
Kao did not join in the conveyance, and, 
therefore, a good title baa not been made 
out. The answer to this is that any right 
which Govind Rao may have had to object 
to the pale by his elder brother was barred 
by limitation long before tbe date of 
the snit, even prior to the purchase of tbe 
village by the plaintiffs, and it is not, 
therefore, open to tbe plaintiffs to raise any 
such plea. 

Tbe appeal fails and is dismissed with 
costs* 


(3) 1 N. L. U. 147. 


Appeal dUmmed 


(4) 5 13, 143; 3 Incl. Dec. (n, 3 .) 96. 
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MADRAS HIGH COURT. 

OiViti MiscELL&NEuns No. 52 

OP 19 9. 

September 18, 1919, 

Presenti^l/Lr. Jaatioe Se$>bagiri Aiyar and 

Mr. Jaetice M^ore, 

PONNDSWAMI CHBriy ajdanotobr— 

Dbpenuamxj Noa. ^ and 3—Appbllamt3 

versui 

The VELLORE COMMERCIAL BANK. 
Ltd., et Aob«t KUMARASWAMl AlYAR 

—— ResPO*»1'ENT, 

Promissory note — Evidence, admissibility of, to fix 
date of payment-^Canse of action., accrual of — Limi¬ 
tation Act (IX of lyup^ Sch. 1, Arts 69, 80. 

Wliew a promissory note is oiecnted for a loan, 
evidence is receivable to tix the date of payment, 
[p. HSi', cols. : & 

Defendant applied to the p’aintiff Bank for 
a loan on one of the Bank’s printed forms, and 
mentioned therein six months as the period for 
repiyment: his application was accepted and ho 
executed a promissory note in favour of the Bank 
Upon a suit by the Bank to recover the amount of 
the promissory note: 

Held, < that the application to the Bank was 
admissible in evidence to fi.x the date of payment; 
[p. oo). *] 

2 * that the cause of action arose on the expiry 
of the six mouths mentioned in the application, 
and that either Article or Niiof Schedule I to 
tho Limitation Act provided the period of Umifca* 
tionfor bringioK the suit [p. >8 , col.'.s ] 

Appeal against tbe oid^r of the Coart of 
the Temporary Subordinate Judge. Vellore, 
in Appeal Suit No. 130 of 191^, preferred 
agaioBt tbe deoree of the Conrt of the Distriot 
Maneif, Vellore, in Original Suit No. 587 
of iBlb. 

FACTS appear from the jadgment. 

Mr. A Viswjnatha Aiyn*, for the AppeL 

l^Qta._The suit is barred. The oaase of aotion 

arose on the date of the pro note. Neither 
the appUoation for loan nor the endorsement 
thereon could be looked into to flupplemeot 
what is not expres'^ly stated in the pro note. 
Tbe promissory note should itself fix the 
time for payment. B^side^, nnder rale 24 
of the Bank’s Rules the Bank has tbe option 
of suing before the due date. 

Tbe proviso to Article 73 of the Limitation 
Act does not apply, as Exhibit B neither 
restrains nor poatpones the right to sue. 
Article 69 will apply only when the pro- 
misBory note in terms fixes tbe period for 
payment. 

Mr. N, OfiandrasekhaTa Aiyav, for the 
Respondent.—The pro-note and the loan 


application Bbonld be read together. The latter 
is admissible to eopplement the terms of tbe 
pro note. Exhibit A contains a promise to pay 
and the oontemporaneons doenmenty Exhibit 
B, fixes the time for payment. Tbe oaale of 
action arises only on the expiry of that 
period. Article 69 or Article 80 governs the 
ease. 

Role 24 of the Bank’s Rules is a provisioo 
intended for the Bank’s benefit and does 
cot affect tbe aecraal of tbe oanse of 
aotioo. 

JUDGMENT.—Tbe suit was brought upon 
a promissory rotr, Exhibit A. The question 
is when tbe osn^^e of action arose for the 
suit, Tbe defendant applied to the Bank at 
Vellore by Exhibit 6 for a loan. The ap< 
plication is in a printed form and be filled 
DP the blank by insertirg the words 'ford 
months' Thereupon the application 

was refeired to an officer of tbe Bank who 
made an endorsement to this effect: “Tbe 
applicants are responsible men. I am of 
opinion that Rs. 3,000 may be loot to them 
for six months’ thavani at 12 annas per 
mensem.” On the came da^e tbe promissory 
note wan execoted. In the aoooDDts of tbe 
Bark, Exbibit C. six montbn’ interest was 
dednoted from the money paid to the defend* 
ant. Oo these facts tbe question is whether 
the cause of action arose on the date of tbe 
note or whether it arose only after tbe 
six months provided for in the application 
form, Exhibit B. Mr. Viswanatha Aiyar 
referred os to one oircpmstanoe which may 
be dispoBjd of at onop. .He referred to rule 
24 of the Rules of tbe Bank, which provid¬ 
ed for tbe Bunk anticipating the due date 
and suing before tbe six months are over. 
That was a provision made in the interests 
of tbe Bark and certainly has no effeot 
upon tbe date upon which the oau-e of 
action starts. That provision was doubtless 
made to enable the Bank to bring a suiti 
if it found that tbe defendant bad beoome 
an insolvent or was likely to leave the 
jariedictioD of the Oonrt. In oar opinion 
that provision could not in tbe least affeot 
the starting period of limitation. The learn¬ 
ed Vakil for the appellant argued that tbe 
exception provided for in Article 7J can have 
DO application to tbisoaso. There is seme- 
thing to be said for this argnment, because 
the article speaks of an agreement in writing 
restraining or postponing tbe right to sqe. 
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It ia doabtfal whether Eihibit B really 
re^traiDS or .postpooea the right to ene. 
The proper mode of looking at Exhibit B 
ia to regard it as forming part of the same 
transaotion as Exhibit A and as fixing the 
period of payment six months after the 
date on whish the dooament waa exeoated. 

The first question is whether this doenment 
ia reeeiveble in evidenoe. if we nnderstand 
Mr« Yiawanatha Aiyar’s argamenta rightly, be 
seemed to saggeat that if Exhibits A and B 
are read together, then stamp daty will 
be payable as on a promissory note 
payable six months after date. Bat we 
regard Exhibit A as sontaining a promise 
to pay and Exhibit B, whioh is oontem' 
poraneona with Exhibit A, ae fixing the 
time for payment. That snob a doonmeot 
is reoeivable in evidenoe is clear from the 
jndgment of Lord .Unnedin in Motuhhoy 
Mulla Esiahhoy v. Mulji Baridas (i). In 
that ease there was a promissory note for 
Rs. 50,000 and there was also a o^ntem* 
poraneoDS oral agreement that the doonment 
sbonld not be sned on bat that another 
doonment sbonld be given for the amount. 
The suit was brought on a promissory note. 
The Jndioial Committee, differing from the 
Courts below, held that this agreement, which 
had the effect of snbstitoting a new oontraot 
for the promissory note, ooald be pleaded in 
defence and was receivable in evidence. The 
prineiple of the decision is applicable to the 
present case. It is open (o defendant to plead 
that, notwithstanding the language of Exbi* 
bit A it was agreed between the parties that 
the cause of action for the money was not 
to oommenoe until after six months of the 
date of the note. Farther Gumming v. Skand 
(2) points out that the custom of the trade 
can be read into a promissory note or bill 
of exchange executed by a oustomer to the 
Bank. Here the printed form makes it 
elear that it is customary for the Bank to 
fix a period for payment. Toarefore, the 
promissory note must be taken to have been 
given subject to that proviso. To the same 
effect is the ruHcg in Brown v. North (3). 


For these reasons we are of opinion that the 
document, Ex iibit B with the endorsement 
thereon, is receivable in evidenoe. 

If they are receivable in evidenoe, the 
next question is under what article of the 
Limitation Act does the present suit fall. 
As we said at the outset, it may be open 
to argument whether Article 7o in terms 
is applicable. Bnt we fail to see why 
Article 6:? or Article 80 sbonld not apply to 
this case. Article 69 provides for a suit 
upon a bill of exchange or money payable 
at a fixed time and the third column is 
'when the bill or note falls due/’ It was 
contended for the appellant that unless the 
promissory note itself in terms embodies 
this stipulation as to the period of payment, 
the article is not applicable. We are unable 
to agree with ibis contention. If evidence 
is receivable to fix the date of payment, then 
that would explain the contract which has 
been entered into and would have the effect 
of supplementing the coot? act on a matter 
on which it is silent and which is not in 
corfiiot with the terms of the note. Similarly, 
as regards Article 80, it is a general article 
which refers to all suits and promissory 
notes and the third column makes time com* 
mence when the bill or note or bond be> 
comes payable. On our view that Exhibit B 
is receivable in evidenoe, that document 
makes the promissory note payable 6 months 
after the date of the execution of Exhibit 
A. For these reasons we are of opinion 
that the Subordinate Judge is right in 
holding that the oanse of action arose six 
months afte*' the execution of Exhibit A 
and not immediately after. We are sup* 
ported in our view by the decision of the 
Full Bsnoh in Annamalai dhelty v, Vtlayuddu 
Nadar (^), although this exact point was not 
decided in it. 

We dismiss the appeal with coats. 

M. 0. P. 

Appeal dumisted, 

(•4) .T2 luil. Ccid 889; 39 M. 129; 3 L. W. 38; I'J 
M. L. T. 6-'; 30 il. L. J. 51; (1916) 1 M. W. N. 93. 


223; 42 I. A. 103: 17 M. L. T. 402; 
18 A. L. J. 629} 19 C. W. N. 7«3; 
17 Bom L. B. 460; 2 L. W. 521; 
^ 622; 39 B. 399 (P. C.). 

lao'i T®??’ ® N. 95; 29 L. J. Ex. 129; 8 \Y. tt. 

PI B. B 81P ® ^ PP ^ 
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BiJ RiMl V. RAM E(8HORE. 

COURT OF THE BOARD OP REVENUE, 
UNITED PROVINCES. 

Third Appeal No. 10 of liJl8-19, 
February 11, 1920. 

Preieni Mr. Ferard, S. M., and 
Mr. Harrisou, J. M. 

Musammat RAJ RANI^Appellant 

\eTSU8 

RAM KIRHORE—Respondent. 

Cu’fl Procedure Code (Act V o/lfi08^, 0. XU, r. 
17 {'/)—Failure o/ respondent to appear—Duty of 
Court—U- P -and Revenue Act (III of \90l), 8. 2i9 
—Revision —Material inegiilarity. 

Tlxe absence of thu respondent on Die date 6zed 
for hearing an appeal is no juetiheation for 
decreeing the appeal Under rule i7 i2. of Order 
XLI of the Civil Procedure Code the Court is 
bound to hear the appeal and record a judgment, 
and its failure to do so amounts to a material 
iiregularity within the tneauing of section viJM of 
the U. P. Land Revenue Act, involving interference 
by Die Board of Uoveuuc. 

Third appeal from the order of the Com- 
mUsicner, Jhansi Divisior, dated tbe 22Qd 
of May 1919, in the ease of oorreotioo of 
papers. 

JUDGMENT. 

Ferard, S. M.—(/anuarp 15, 1920.) — 
This is a third appeal under tbe Land 
Revenue Aot, III of 1901. ^u$ammat Raj 
Rani is appellant. Ramkieban is respond¬ 
ent. Mutammat Rajrani won in tbe first two 
Courts. Ramkishan appealed to tbe Com¬ 
missioner. Tbe Commisaioner, in a summary 
order with no apparent attempt to eon- 
sider the merits of Ramkisban’s appeal, 
gave him a deoree eimply beoauae the 
respondent before him. Muiammat Rajrani, 
bad not appeared to reply to tbe appeal at the 
date fixed. Thie prooedure on tbe Commi's- 
nioner’s part was too summary altogether. 
When dkU appell Hit does not appear, a Court 
may make a simple order dismiasiog tbe 
appeal under Order XLE, rule 17 (1), buj 
when the appellant appeara but tbe re¬ 
spondent doea not, be has to hear tbe appeal 
under rule 17 (2) of the eame Order 

(XLl), and he has further to write a 
judgment, as is apparent from tbe opening 
words of Order XLI, rule 21, and a judg¬ 
ment baa to oontain reasons for tbe deoiaioD 

on the points in dispute, under rule 31 
of the aame Order, whioh ia made applicable 
to oases under the Land Revenue Aot by 
rule 26 of Board’s Oiroular S lI, 


tis^o 

NABHAR V. VABAIN. 

Uolesa the Commissioner thinks tbe 
appellant’s esse a good one and gives 
reasons for so doing, he Is not entitled to 
allow his appeal merely beoause tbe re* 
apondent has not turned up. 

It ia, however, argued that I oannot 
Interfere In third appeal beoause of the 
apeoifio seotion 201 of tbe Land Revenue 
Aot. No doubt seotion 200 covers respond¬ 
ent as well as appellant and the word 
order ” in seotion 201 may be construed 
having in that seotion a wider meaning 
than it has in Order XLI, rule 17 (ll, 
Civil Prooedure Code, but this is immaterial 
in tbe present oafle. Taking the oase to 
be that an appeal does not lie, a remedy 
Is open by treatirg the oase in revisicn 
Dcder tbe latter portion of seotion 219, 
Land Revenue Aot. Tbe late Commissioner’s 
Older oontained material irregularity and 
1 would set it aside in revision and direct 
that tbe oase be restored to bis file and 
heard and deoided on merits, opportnoity 
being given to the appellant Musammat 
Rajrani to appear and reply ssrespondeit 
before tbe Commissioner. Parties will pay 
their own oosts in tbe present proceeding. 
Other costs will be determined by the Com¬ 
missioner when he finally decides tbe appeal. 

HaubISOn, J. (February il, 1920J.— 
I agree. Rules 17 and 2i of Order XLI are 
made applioable by rule 24 of tbe Board’s 
Circular 8-II. 

Order set aside. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 10 or 1916, 
January 29, 1917, 

Present: —Mr. Mittra, A. J. 0. 

NARHaR— Plaintiff— Appellant 

versus 

NARAIN— Defend nt—Respondent, 

Hindu Law—Joint family Purchase in name of 
One member - Penaaii transaction - Real ovmer, vhether 
bound by result of litigation to which benamidar is 
■party—Limitation Act (IA of JROSJ, e. 22 —Party 
already represented, joinder of, after expiry of limi- 
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tation, effect of—‘Trusts Act (It oj 18^2^, g. S’^Revu.lt- 
ing tniit—Purchase in name of one person with 
money supplied by several, effect of Person interest¬ 
ed in litigation but not party to suit, whether bound 
by remit, 

A. purchase in the name of one member of a 
joint Hindu family is a benami transaction,especially 
when that member is not the managing member or 
a representative of the family, [p .KH, col .] 

A henamidar is allowed to represent the real 
owner in suits both as plaintiff as well as defend¬ 
ant, and a decree obtained by a benamidar or 
against a bennmtdar is binding upon the real owner, 
[p. 33H, col. 1.] 

If a person is already represented in a suit by a 
party to the suit, his joinder is not the joinder of 
a new plaintiff or a new defendant, within the 
meaning of section 22 of the Limitation Act. [p. 
888 , col, I.] 

A resulting trust tahus place where several per¬ 
sons jointly furnish the purchase-monHy and the 
purchase is made iu the name of one of them [p. 388, 
col. 1.] 

A porson interested in a litigation is not bound 
to apply to have himself made a party and in default 
to be bound by the result ol that litigation, [p 889, 
col 2.] 

First appeal against the decree of the 
Additional District Jadge, Nagpar, decided 
on the 30bh October 1915, 

Mr. D, T. Mangalmurti, for the Appellant. 

The Hon’ble Sir B, E, Bose and Mr. 
Af. B. Kinkhedst for the Respondent. 

JCTDGMENT.-One Balaji died in 1683 
leaving a widow Chandrabbaga and a step¬ 
mother Kaveri. Chandrabbaga died on the 
2ist December l!:98 as found by the lower 
Ooarf, and the present suit was instituted 
on tbe 19tb December 19i0 by the plaint¬ 
iff, who is admittedly one of tbe nearest 
reversioners of Balaji. Chandrabbaga bad 
eseouted four mortgages in tbe name of 
defendant N'o, I, who was tbe sole defend¬ 
ant when tbe suit was instituted. Upon 
tbe basis of these mortgages two suits 
were instituted for foreclosure by defendant 
No. 1 and two decrees absolute were passed 
in bis favour and possession was taken 
by him in 1895. The plaintiff's case is 
that there was no legal necessity for the 
mortgages, and that tbe plaintiff is entitled 
to recover possession of half share of the 
property either nocouditionally, or subject 
to payment of so much of tbe mortgage 
money as ie legally bindiog upon tbe 
reversioner. One Amrit, wbo is the grand- 
son of the plaintiff's brother, has refused 
to join in thesait, and the plaintiff, there¬ 
fore, elaims only half share, Upon an 


objection raised by tbe defendant, by aO 
order of the Court, his father and brother 
wbo were admittedly members of a joint 
Hindu family, were - made parties after 
tbe period of limitation bad expired. The 
lower Court has held that tbe mortgagee 
made enquiries as to tbe necessity for 
loans and was satisfied about its exist¬ 
ence, and tbe lower Court bas also 
held that tbe whole suit was barred by 
limitation. 

There are two questions which ari«>e 
for decision in this case. The first is 
whether tbe plaintiff’s soit is barred by 
reason of joinder of tbe other defendants 
when more than twelve years had elapsed 
from tbe date of tbe oanSe of action Tbe 
second is whether there is legal necessity 
for the vsrions loans and which of them, 

I will take up tbe -point of limitation 
first. Tbe defendant No. 2, tbe father of 
the first defendant, wbo is since dead, 
was at tbe time of mortgage in the 
G-tyernment service, and in order to evade 
tbe rule relating to tbe oondnot of Govern¬ 
ment servant^, bad tbe mortgage taken 
not in his own name, as a manager of a 
joint Hindu family, but in the name of 
bis son, tbe defendant No. 1. It was this 
defendant wbo brought tbe two snits 
without joining his co-parceners. It was 
be in whose name mutation took place in 
revenue records. He is, therefore, a 
benamidar ” for tbe joint family con¬ 
sisting of himself and his co parceners. 
It is urged before me that a transaction 
of this kiod is not a benami ” transac¬ 
tion inasmuch as it is a purchase in tbe 
name of one member of a joint and 
undivided family, and it is argued that a 
resulting trust only takes place when 
property is acquired by one man in tbe 
name of a perfect stranger having no 
interest in tbe property so transferred. 
Tbe answer to tbe first argument is to be 
found in the passage from the judgment 
of Mr. Justice Mitter in Ohtinder Nath 
Moitro V. ErUto Komul Singh (t), 

cited by Mayne:—“ So far as the 

ordinary and usual CDurse of things i.s 
concerned, the practice of making benami 
purobases in tbe names of female members 
of joint undivided Hindu familieu is jucjt 
as much rife in this country, as thal; of 
(l)!6 W. R.857. 
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makirg sDob pnrohasea in the Dames of 
male members. ” It follows that a pnrobase 
in the came of oue member of a joint 
Hinda family is a benami transaotioD, ee* 
reoially when (bat member is not tbe 
managiDg member or a representative of 
tbe family. As regards ihe principle of 
reEulting traet embodied in section 83 of 
tbe Indian Trasts Act, tbe wording of 
tbe seetioD is oonaistent with tbe view 
that a resolting trust takes place when 
three persons jointly faroisb the purobase 
money, and tbe porobaFe takes place fa 
tbe name of one of them. I have not 
been ahown any autbority against this 
view. Now a 6t«amtdar is allowed to 
represent tbe real owner in suits both as 
plaintiff as well as defendant. A decree 
obtained by a benamidar or against a 
benamidar is binding upon tbe real owner. If 
then be represents tbe real owner, tbe joinder 
of tbe other defendants was unneoesfary, in<)8* 
mucb asthe decree even without their jv,iDder 
would have been binding upon them. Ibis 
view is fupp.orted by tbe decision of the 
Bombay High Court in Bovji v. Idahodev 
(2). Tbe joinder of tbe real owner, after 
the period of limitation bad expired, was 
held to be not a case contemplated by 
section 22 of tbe Limitation Act. Tbe 
principle, 1 understand, is (hat if a 
person is already represented by a party 
to the suit, bis joinder is not tbe joinder 
of a new plaintiff or a new defendant, 
Acting on this principle 1 hold that the 
suit was net barred by limitation. 

1 now preoeed to discuo whether there 
was any legal necessity for tbe various 
mortgages wb:c-b culminated in the fere- 
closure decrees. Tbe lower Ccuit dr.ds 
that tbe defendant No. 2 made proper 
enquiries from not only the father cf 
Cbandrabbaga and her DJuktiar hut also 
from two persons Madbo and Obintsman 
who are now dead. There is no doubt in 
my mind that there was necessity for the 
loan in favour of Jairam for Re. I,0(.0. 
This was required fer the purpofe of 
obtaining pcssession of tbe estate of Chandra* 
bbaga’s husband which was then in tbe 
bands of bis step mother. But it does 
not follow that there was necessity for 
all tbe loans which were taken to embark 
in the various litigations in which Cbandra* 

( 2 ) 22 D. 072i 11 lad Dec. (n. i ) 1030. 


[im 

bbaga bad Bgured. After obtatniog posses*' 
eion of her husband’s estate from Sdusammi 
Eaveri, Cbandrabbaga embarked upon a 
litigation for rendition of acenants and mesne 
profits against Musimmat Kaveri and her 
agent. Bi. 599 are said to have been advano* 
ed for this purpose as recited in the mortgage* 
deed Exhibit I)-35. There wap, of course, 
no necessity for this litigation. It was a 
foolish litigatior, for it does not appear 
that anything oonld have baen recovered 
from either of tbe persons against whom 
tbe suit was filed. It is impossible for 
me to pass this item as one incurred for 
legal necessity or binding upon reversioners. 
Tbe taxed costs of suit for possession 
against Musammat Kaveri, which 1 have 
held to be a proper litigation, amounted 
to Rs. 492. Tbe whole of the amount 
originally borrowed from Jairam, Rs. 1,000, 
would be more than enough for that 
litigation. On the mortgage dee’l, Exhibit 
D therefore, I allow Rs. 1,042 8 0 paid 
to Jairam. On tbe date when Exhibit 
D-34 was executed, a decree bad already 
been passed a week previously for pos* 
session of tbe estate Therefore, I can 
find no jastifioation for raining another 
item of Rs. 600 for tbe purpose of litiga* 
tioD. Tbe slightest enquiry would have 
shown that no such money was needed. 

I think Rs. 1,042-8 0, is all that can be 
claimed as binding upon tbe reversioners 
nnder Exhibit D-34. Now dealing with 
tbe second mortgage Rs. 101*4*0, expenses 
in oorneotion with a criminal case brought 
by Kaveri against Cbandrabhaga may be 
passed as properly incurred. Similarly 
Rs. 202-4-0 taken for costs in a suit 
instituted by Kaveri for maintenance may 
be allowed, for Kaveri was olaimirig Rs. 15 
per month as maintenanoe and tbe Court 
eventually reduced tbe claim to Rs. iO 
per month. Rs. 65 borrowed for expenses 
in connection with tbe Sradh ceremony cf 
Cbandrabbaga’s fatber-inlaw appears to be 
a legitimate item. In tbe third mortgage* 
bond, Exhibit D 36, the purpose for which 
tbe money was taken is not recited. 1 
am dealing with tbe case of a creditor 
who in the previous bonds gives full 
details of the purposes of the loans but 
deliberately omits to mention tbe purpose 
in this bond. 1 cannot accept tbe defendant 
No, 2’e statemont about enquiries and allow 
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hit olaim under this bond at all. The fourth 
mortga^ie bond oatenaibly for Ra. 2^600 was 
never given foil efieot to. Money waa bor< 
rowed by Obandrabbaga for filing a soft for 
epeoifio performanoa aga^net one Ahalya 
for the purobaee of a village for Re. 1,SC0« 
wbieh she aeeording to defendant No. 2 
expected to sell for Rs. 3,000, tbns making 
a profit of Bs 1,500. This was a speooJation 
and it is obvious that the money borrowed 
for such a purpose cannot be held binding 
upon the reversioners: as a matter of fact 
only Rs. 816 were advanced under this bond 
and items regarding Gonrt*fees and Pleader’s 
fees in connection with this suit must be 
disallowed. The only other item to make 
up the total of Rs. 816 is Rs. 500 said to 
be due on a bond not prodnoed but defend* 
ant No, 2 as witness says is a bond in o^n- 
neotion with tbelsuit for rendition of acooonts 
and mesne profits. 1 have already held that 
was not a proper suit to have embarked upon 
and the money advanced for it cannot be 
claimed for the reversioners. 

The lower Court has relied upon certain 
loose papers supposed to contain the accounts 
of Chsndrabbaga and produced by D. W. No. 
12. They are merely copies and the original 
was not called for and they are not admis¬ 
sible in evidence. Apart from this I cannot 
place any reliance upon these loose sheets of 
paper. Balkriehna who produced them makes 
u significant remark that be kept these 
papers with him, as be anticipated a olaim 
from the plaintiff in respect of Chandrabhaga’s 
estate. An agent may keep for his own 
protection copies of accounts for a few 
years daring which he may be sned: but 
it is strange that be should have kept these 
carefully preserved and filed them in 1914. 
I think these accounts filed by I). W, No. 12 
most be rejected. 

The suit in which the first foreolosnre 
decree was passed was institnted for the 
recovery of money due under the mortgage- 
deeds Kxhibits D 34, D 35 and 0*36. A 
decree was passed for the total amount 
due under them, it is in evidence that the 
present plaintiff knew of the first of the three 
mortgages, it is argued that altboogh the 
plaintiff was not made a party, he ca^ht to 
*’®*^®®med so much of the mortgage or 
sue of the mortgages as was binding upon 

No doubt if the enit 
ha been based solely upon a mortgage 


binding in its entirety on the reversioners, 
a foreolosnre decree obtained thereupon 
would have been binding upon the rtver* 
siocere. But in the suit institnted by the 
defendant No, 1 against Cbandrabbaga, he 
joined all three mortgages and so the re¬ 
versioners ooald not have very well been 
asked to redeem part of the mortgage. Not 
being made parties, the reversioners were 
not bonnd to redeem and the widow’s in¬ 
action in the matter cannot in the least 
prejudios the reversionary rights. The 
argument before me is that as the never* 
6 ioner knew of tbe suit he should have 
applied to be made a party and sought to 
redeem so much of the mortgage as is 
binding. No authority has been oited in 
Euppori of the proposition that a person 
interested in certain litigation is bonnd to 
apply to have himself made a party and in 
default to be bound by the result of that 
litigation. It is trne that when a suit is 
carried on on behalf of a person not made 
a party he may be bound by tbe result of 
that litigation, but this was not a case of 
that kind. Here the suit was against 
Chandiabhaga and not against tbe rever¬ 
sioner. I hold that there is no force in the 
argument that the knowledge of the plaintiff 
of tbe litigation bars his making the present 
claim. 

Ihe plaintiff bad knowledge and was 
present when tbe money was paid by Jai- 
ram. He in fact received Rs. 18 advanced 
to Chandrabhbga out of the consideration 
money from Jaiiam. Under the oiroum- 
stances tbe propriety of the loan in favour of 
Jairam must be presumed. On this ground 
I will allow the whole of Rs. l,042-8-0 paid 
by the defet.dant to Jairam. But tbe 
consent obtained from Chintaman when be 
was exeoQliog a bond in favour of the 
defendant is also relied npou as raising a 
presumption. Cliintaman was then separate 
from his brother, the present plaintiff. It 
was, therefore, tbe consent of one of two 
reversioners or rather ratification by him. 
Ordinarily a presumption in favour of the 
propriety of a transaction is made when it 
has the oonsent or is subsequently ratified 
by the next reversioner, bat tbe circurn- 
stance.'? of the present case entirely r^bit the 
presumption. The recitals of ihe document 
completely prove _ that money was b^ir.g 

advanced for litigation, which was usoIokh and, 
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QDDeoessary. Therefore, I am not prepared 
to differ from the lower Court in its view 
that in regard to mortgages other than 
the one in favour of Jairam no presumption 
of their propriety should be made. 

A small amount in re^peat of proportionate 
aosts of stamp and registration would have 
to be added to the above items. The 
learned Pleader for the respondent tells me 
that the amount wbiab I have deolared 
to be a proper aharge on the estate may 
be taken as satisfied out of the usufruct and, 
therefore, there need be no farther erqniry as 
to the profits reaeived by the defendants. 
The result is that the plaintiff’s suit soooesds. 
The deeree of the lower Court is set aside 
and in lieu thereof a deoree for possession is 
passed as prayed for in the plaint. The 
respondent will pay the aosts in both the 
Courts. 

Decree set aside. 


CALCUTTA HIGH COURT. 

Litteki Paiem Appeal No. 7 of 1919. 

August 12, 191^. 

Ftesent :—Justioe Sir John Woodroffe, Kt., 
and Mr. Jnstioe N. R Chatterjea. 
NAKUL CHANDRA BARUA and 

OTHERS—Df FKNPANT8 —AfPELLANTS 

versus 

SASTI CHAR4N BISWAS— Plaintuv— 

RpaPONDEhT 

Civil ProcMu>-e Code (Art V of 190S',;«. U—Ros 
judicata—— Piirchn^ce, position of — 
Deoree obtained by ex’proprietor, whefhrfcnn he in ken, 
mlvautaoe of^Tcnantr, posilion of.' 

The puicimser of un estate at a reveuue sale is 
not bound by tbe act of the ex-pvoprictor. Ho 
yots the estate as it stood at the time of the Forma* 
neat Bettloment. But it is open to the purchaser, 
if he wishes, to accept a previous decision between 
the ex-proprietor and his tenants as binding on 
himself and take advantage of it If be dees so. the 
ternnts cannot object, because the purchaser is not 
in any worse position than the cx-proprietor and 
tuny elect to take advantage of tbe decree .-btainod 
bv tbe latter, although the decree is not res judicata 
as between the purchaser and the tenants, [p •‘H, 

cob lO 


Letterfl Pafent Appeal against the deeree 
of Mr. Juptioe Beaeharoft, dated the 26th of 
Xovember 1918, in Appeal from Appellate 
Dearee No. 1109 of 1917. reported as 49 Ind. 
Gas. 959, reversing that of the District Judge 
Chittagong, dated the X9th of Marsh 1917, 

FACTS appear from tbe judgment, 

Babu Ohandra Sehhcr Sen, for the Aopellantp. 
^Defendants are appellants here This appeal 
ariees out of a suit for enhanoement of rent 
on tbe ground of riee in tbe price of foodFtnffe 
and alFO on the ground of the rent being 
lower than the prevailing rate. 

Id 1903 the ex-proprietor of the estate 
instituted a suit for eieotment or apsessmsnt 
of rent in the alternative. The Ist Court 
thought that the previous deoree would he 
binding and decreed the suit. The lower Ap* 
pellateCcurt found it w( nld not be binding and 
diemipped the suit. Mr. Jnstioe Beaohoroft in 
this Hon’ble Court held that the previous 
suit was res judicata and would be binding 
and decreed tbe suit. 

My first EubmissiOD is that the decree 
in the previons suit would not be binding as 
between the tenant and the auction-purchaser 
of tbe estate at tbe revenue sale. 

Sections 33—35 of the Bengal Tenancy Act 
show the modes prescribed by the Bengal 
Tenancy Act for enhancement of rent. 

The rent-decree of liOi cannot be said to 
be refi judicata because the soil has under¬ 
gone change since 1903. 

The pieeumption under aeotion 27 of the 
Bengal Tenancy Act would not arise in this 
case. Upon the findings of the Court of Appeal 
lelow ro appeal lay hefere this Court. 

[CHUTEPJEi. J.—Fifteen years have not 
yet expired since the last enhanoeicent in 

190'.J , 

in section 37 the manner preperibed 
refers to sictions 30. 31A, 3lB, 32, 35 
and 36 of the Bengal Tenancy Act. 

Section 37 is only a part of the sub¬ 
stantive law and limits tbe power cf the 
landlord to enhance tbe rent. It is not 
a part of procedure. 

Did tbe Legislature contemplate different 
prfoedure in case of contract and suitP 

1 eubmit it did not. If the ex-proprielor 
mskes a contract and then the present pro¬ 
prietor ine-tilutee a eniJ, an anomalous position 
will arise under section 37, Therefore, eest.on 
37 is not a part of the procedure Refers 
to Moonehee Builool Bahman v, / ran Dhutb 
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Dun ill 

The pre^ioag aoit is not rse judu 
eata. Sea Radha Qobind Boer t. Bakhal Das 
Mukherjee (2), Oadadhar Bose v. Radha 
Oharan toddanS), 

If the aaotioo'pnrohaser does oot derive 
his title from ex*proprietor, the previous de- 
oieioD does not affeot the rights of the parties. 

If these deoiaioDS are-oot bioding, I snbmit 
that the finding that no evidence was there 
to assess an equitable rent is eonolasive. His 
Lordship Mr. Justice Beaohoroft is in error 
in deoiding that point in seoond appeal. 

Babus Jofesk Ohandra Soy and Okaru 
Ohandra Sent for the Respondeots, were not 
called upon. 

JUDGMENT. 

WoooROKfi, J.—I do not deoide this appeal 
as a question of res judisofa for it may be 
said that the anetion-purehaser was not a 
party to the previous litigation nor did he 
elaim under the ex proprietor within the 
meaning of seotion 11 of the Code of Civil 
Prooedure. The purobaser is not bound by 
the aot cfthe ex-proprietor. He gets the 
estate as it stood at the time of the Perma¬ 
nent Settlement. But the position here is this. 
The matter would have been res iuiicata if 
the qnestioD had arisen between the ex¬ 
proprietor and the tenants and in such ease 
the latter would be bound to pay the rent 
previously adjudicated, and it is open to the 
purchaser, if he wishes, to aooept the pre¬ 
vious decision as biiding on himself and the 
advantage of it. If he does 80 , it seems to 
mo that the tenant cannot cbjeot. The 
pnrehafer is certainly not in any wor^e 
position than the ex-proprietor and may elect 
to take advantage of the decree obtained 
latter. If this were not so, then at 
®Yery sale all previous litigations 
might be re opened and the purchaser in such 
a case might be worse off than the ex pro¬ 
prietor from whom be had purchased, I 
do not decide here what would be the 
6 ecfc if the purofaaeer bad not accepted the 
previous deoieion. No doubt mutuality is a 
©s ox res 'judieatOt tut this is not a question 
0 res judicata as between the purchaser and 

0 enant, knt it is a case in which the 
©nan would have been bound towards bis 

R 222 ^^ purohaber 
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at tbe revenue sale has eleeted to succeed 
to tbe right in this respect of tbe ex-pro- 
prietor. Tbe rights of tbe tenants are in no 
way enlarged by tbe revenue sale. 

In my opinion, therefore, there is no grcund 
for reversing tbe decision of this Court and 
tbe appeal must be dismissed with costs. 

J.—1 agree. 

Appeal dismissed. 


PRIVY COUNCIL. 

CONtOLlDAlEO ApPSaLS PaOM TBB MadRAS 

COORT. 

March (8, 1920. 

Present :—Viscount Cave, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
ADUSUMILLI EBISTNAYYA and otbebs 

^Appxllant^ 

tersut 

ADUSUMILLI LAKSHMTPATHI 

AND 0THPR8- RrSFONDBNT.S 
Hindi* Law—Mitakshara—Dravada School—iddo/?. 
^lon by widow—Consent of nearest sapiadas, 
vhether necessary—Consent of more distant relatives, 
whether suiffictent. 

Under tbe Mitakshara Law as adniiDistered in 
the Uravada country, a Bindu widow, although not 
authorised by her husband to adopt a son to Jiini, 
may nevertheless moke such an adoption with tiu* 
consent of his nearest fopindoj. [p. 3^*:, col, 1 ] 

The consent required is that of a substantial 
majority of those agnates nearest in rplation.shiji 
who are capable of forming an intelligent and 
honest judgment on the matter, [p col. 2.] 
Save in exceptional casoB. e y , minority, lunacy 
or abi-ence in a distant coumry. tbo consent of the 
nearest iupindaa must bo asked and if it is not 
asked, it is no excuse to say that they would cer¬ 
tainly have refused; but where a sapiylda is clearly 
proved to have withheld bia consent from corrupt 
or malicious motives, bis dissent may bo disregarded, 
[p col. 2.] 

The absence of consent on the part of the nearest 
sapindns cannot be niade good by the authorisation 
of more distant relatives [p 392, col. 2.] 

Veeritbosaruraju Pantulu, v. Balasurya Prasad-i 
Rao, 48 lod Cos. 706; 46 I. A. 2©6; 4i M. 9y8. 26 
M. L. T. 1} -7 A. L J. 34; 36 M. L. J. 40; 23 0. W. N. 
261; 29 0. h. J 184: 9 L. W. 24.9, gom. L. K. 
238; 1 U. P. L. B, tP. C.) 18, followed. 

CoDBoiidated appeals from a decree of the 
Madras High Court (Wallis, 0. J, and 
Se^begiri A^yar, J.), dat€d October 27th, 
1915, reported as Ind. Cas. 253, whioh 
(fcubetai tially) affirmed a decree of thn 
Temporary Subordinate Judge, MafuliFftifim 
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FACTS of the case and the art^amente 
adduced enfficiently appear from tbeir Lord* 
ehips* judgment, Tbe case lays down no 
new law, having been for all praotieal purposes 
ooDoludei by tbeir Lordships' judgment in 
Feera&(7S'it'ara;u Pantulu v. Balasurya trasada 
Eao (1) delivered after these appeals 
were Bled: but it is reported for tbe snocinot 
summary which tbe judgment ooutains of 
tbelawof adoption by a Hindu widow in 
the Dravada country. 

Mr. De Qruyther, K. 0., and Mr. Dube, for 
the Appellants. 

Mr. Dunne, K. C., and Mr. Paiikh, for tbe 
Respondents. 

JUDGMENT. 

ViscoDET CAVK.^These are eonsolidated 
appeals from a decree of (be High Court of 
Judicature at Madras, which affirmed, with 
variations, a decree of tbe Subordinate Judge 
of Masulipatam Tbe question for determi* 
nation is whether tbe adoption of tbe Bret 
appellant, Adosumilli Sristnayja, is valid 
under (be Hindu Law as administered in tbe 
Madras Presiden’y. 

Tbe parties are subject to tbe Mitaksbara 
Law of adoption as administered in the 
Dravada country: and that law, which has 
been considered by the Judicial Committee io 
several recent oaEes, is now free from doubt. 
It was decided in tbe Ramnadcase ^Collector 
of Madura v. Mooltoo Ramalinga Sathupathy 
(2)] that under the law here re* 
ferred to a Hindu widow, although not 
authorised by her hueband to adopt a son for 
him, may nevertheless make such an adop* 
tion with tbe consent of hie eapindas. In 
a later case, Vellanki Venkata Rrukni Rao v. 
Venkata Rama Lihkmii‘6), it was said that:— 

" There should be such proof of assent on 
tbe part of tbe sapindas as should be 
sufficient to support tbe inference that tbe 
adoption was made by tbe widow, not from 
capricious or corrupt motives io order to 
defeat the interest of this or that sapinda, 
but upon a fair consideration by what may 

( 1 ) 48Ind,Cas. 706; 45 I. A- 26Bj 41 61.99^5 26 

M. L. T. 1; »7 A. L. J. 34; 36 M. L. J. 40; 2^ 0. W. 

N. 251; V9 C. L. J. 184; 9 L. W. 243; 21 Bom. L. B. 
238:1 D P L B. P.C-) 8 . 

(2. 12 M. I. A. 10 W, B. P C. 17; I B L. R. 
(P. 0.) li 2 Sutb. P. C. J. ’3Bt •? Snr. P C. J. :- 6 l 5 kO 
E R. JISH; 3 Mad. .!ur. 2P8: 1 Tnd Den. »n. s 1 1, 

(3) 4 I. A. >; I M. '745 : I„d Jur 6<j ?6 W. E. 21; 
3 Sar. P. 0. -T. 66 ft; 8 Sntli. P. 0, J. 363; 1 Ind. Deo. 

9 .) 116 (P. C.;, 


be called a family oonnoil of the expedient 
of substituting an beir by adoption to (be de* 
ceased husband.” 

Tbe reference in tbe last mentioned case 
to a * family council” gave rise to edma doubt 
whether where tjbere were agnatic relatione 
closely related to tbe deceased, the assent of 
those standing in a remoter degree was either 
necessary or sufficient; but this doubt was 
resolved in the reoent case of Veerabasavaraju 
Pantulu V. Balasurya Prasada Bao (l)^wbereit 
was held that the absence of consent on (be 
part of tbe nearest sapindas cannot be made 
good by tbe authorisation of distant rela¬ 
tives whose absent is more likely to be in* 
flaenoed by improper motives, This does 
not mean that tbe consent of a near sapinda 
who is incapable of forming a judgment on 
the matter, such as a minor or a lunatic, 
is either sufficient or necessary; nor does it 
exclude the view, that, where a near relative 
is clearly proved to be actuated by corrupt 
or malicious motives, bis dissent may be 
disregarded. Nor dees it contemplate eases 
where the nearest sapinda happens to be in 
a distant oountr.v, and it is impossible 
without great difficulty to obtain his oousect 
or where he is a convict or suffering a 
term of imprisonment. Tbe consent re¬ 
quired is that of a eubstautial majority of 
those agnates nearest in relationship who are 
capable of forming an intelligeut and honest 
judgment on the matter, it must, however, 
be added that, save in exceptional oases 
snob as those mentioned above, theooDsent 
of tbe nearest sapindas must be asked and 
if it is not asked it is no ezouse to say that 
they would certainly have refused [Venkamma 
V. Suhramaniam ( 4 )]. Regard must also 
be had to tbe following observations of tbe 
Board in 6n Vtrada Pratapa Raghunada 
Deo V. Sri Broso Kithoro Paita Deo (5): 

'* But it is impossible not to see (bat 
there are grave social objections to making 
the EDOcession of property, and it may be 
in the case of collateral sDocession, as in 
tbe present instance, the rights of parties lO 
actual possession, dependent on (he caprice 

(4) 34 T. A. 52 at p 26; 9 Pom. L B. 8P: ^^0 M. rCj 
4 A I,. J. J.'O; 5 c. L. J. 141 1 II C. W. N. 845} 17 M. 
L. J lU: 2 M. L. T. 91. 

I6' 3 I A. 54; 1 M 00; n Mad ’ur 188; 26 W. 
R. 291; 3 Sar. P. 0. J. 68.’'; 3 Sntb P. 0. J. 263; i 
Ind. Dao. vN. c.) 46 (P. 0.). 
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^ a wcinar, subjeot to all the perDtoiona 
iiflaODaea ^^bioh intereeted adYisera are too 
apt in India to exert over women poieeRsed 
of, or oapable of ezeroiaicg dominion over^ 
properly. It scemp, therefore, to be the dnty 
of the Coarta to keep the power strict: y 


within the limits wbieh the law has assigned 
to it.” 

Taming now to the faole of the present 
eare, the relationship between the parties 
will be explained by the following pedig¬ 
ree:— 


ADSUMILLI VENKATBAM.UDU. 


KrishnamiuaD, 

deceased 

i 


r 


Venkataramajyft, 
defendant Ko. 4, 
married 
Punnamma, 
defendant No. 2. 


a 

Janardanudu, 
defendant No. 6, 
died fcndente lite 

-! 

Venkata 


I 

Lakhminarajana, 

deceased, 

I 

takshmipalhi, 
plaintiff No. 1. 


Liugarayudu, 

deceased 


Venkatramanjaneyolu, 
plaintiff No. 3, 
died pendent lite, 


—^ I 

Venkamiu, Shoskadri, 

deceased, died in 18S7, 

married 
Namaamma, 
died in April, I9C8, 


Gopalndu, 
defendant No. 6. 


Lingarayudu, 
plaintiff No. 5. 


J 


( 

Venkatramudu, Pama<Sastrulu, 
plaintiff No. 2. plaintiff No. 4. 


I 

Pulliah, 

deceased 


“I 

Siibbiah, 

deceased. 


Venkata Subbaiya, died in 
1688, last male owner of 
the suit properties. 


r 


j 


*1 


Sobanadamma, daughter, 
defendant No. 3 


9 

Punnamma, daughter, 
defendant >o. V, married 
VcnkataramaTYa. defendant No, 4, 


Kristnayya, alleged to have 
been adopted on 
Febiuary Jt( tli, ]9O0, 
defendant No. J. 


Sheahadri, who was separated from bis 
brothers, died in the year 1687 leaviror a 
widow, Naraaamma, and an only eon, Yen- 
kata Snbbaiya, who was then ahoat thirteen 
years of age and nnmarried. In the month of 
Ootober 1888 this son was mnrdered, and 
hia mother soefleeded to the property of her 
baeband, taking a Hindu widow’s estate. 
Polliab and Snbbiah, two of the sons of 
Sbeshadri’a brother Venkanna, were charged 
with the murder, but were acquitted. They 
were then obarged with the theft of 
some jewels whieh were on the perFon of the 
murdered boy before his death, but Polliab 
died befere the trial and Snbbiah was 
uUinately acquitted on this obarge also. On 
the 8th September 1901 Naraaamma oalUd 
a meeting of her buaband’s gnat $ ar.d 
obtained from 14 of them a deed aotboris- 
log her to reoeiya in adoption to her husband 


any boy she might like. At that time tbe 
nearest s-^pindas of Shesbadri were six in 
number, vie,, tbe 6ftb defendant Janardanadu, 
and the 6ve plaintiffs; but of these only 
Janardanudu eigned the deed, and tbe other 
aignatories were gnati$ of remoter degrees. 
Narasamma did not at onoe aet on this 
authority, but upwards of six years after¬ 
wards, , on the 20lh February 1908,she 
adopted tbe defendant Kristnayya, who was 
then of age. Before making the adoption 
she ente'ed into agreements with Kristnayya 
and bis catuial father under whioh the 
greater rart of the property of Ij'beehadri 
was pot at her absolute disposal, and she, 
in fHot, disposed cf it in favour of the 
ifsiie of her daughter. Naraeamma died in 
April 1908 and shortly afterwards jhis suit 
wasbropgt by the plaintiffs to set aside the 

adoption^ 
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From the above statement of fasts, stand- 
log alone, the obvions oonelnsion woold be 
that the adoption was invalid for want of the 
assent of 6ve out of the six nearest $apin- 
ddt, Bnt the defendants by their written 
statement m the ease alleged that N^araiamma 
bad applied, first to Venkanna (the only 
brother of Seehadri who sarvived him), 
and after his death to the plaintiffs and 
Sobbiah, for their anthority to make an 
adoption; and that all those persons, **ont 
of dishonest and corrupt motives’* and by 
reason of the long-standing enmity eaosed 
by the charges of mcrder and theft made 
against Pulliah and Snbbiab, and with the 
desire to euaeeed to the property of Venkata 
Subbaiya, bad refoeed or negleeted to grant 
the euthority asked for. Jn support of this 
plea the defendants sailed evidenoe of four 
attempts to obtain the desired authority. 
First, it was alleged that Narasamma, 
through her gumastn^ applied to Venkanna 
for hie toosent, and that be put off bis 
reply and died shortly afterwards without 
giving the desired anthority, Sesondly, it 
was alleged that Narasamma personally re. 
quested the third plaintiff, Venkatiamanjane- 
ynlu to eonsent to an adoption and to get 
the other plaintiffs and Subbiah to consent, 
that be promised to consult them and let 
her know, but that be never, in fact, gave 
her a reply, Thirdly, it was stated that 
the plaintiffs and Subbiah were invited to 
and were present at the mcetirg of gr.ath on 
the 8th September 1901 and that on being 
requested to agree to an adoption they replied 
that there was no hurry” and shortly 
after^iards Uft the meeting. Fonrlbly. it 
was alleged that shortly before the actual 
adoption in 1908 Narasamma again sent an 
emiesary to the plaintiffs (Subbiah being 
then dead) and asked for their consent to 
an adoption, but that they refused to give it 
except on payment of Rs. 10,000. The 
evidenoe relating to these allegations was 
examined both ^y the Sob^rdinate Judge and 
by the High Court, and both tribunals 
came to the conclusion that none of the 
alleged requests had been proved. Notrrjth- 
standing tbeee concurrent findings, their 
Lordships were pressed by Counsel for tbe 
appellants to examine the evidenoe on this 
question; and as tbe findings of tleSubordi* 
nate Judge were by no meana oh ar ai d his 
reasons were somewhat inconsistent, they 
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have ooDsidered the evidence whieb was 
brought to their notice by Cocnsel on both 
Bides. Ae the result of this consideration 
they have come to tbe following sonslusioDS:—> 

1. The finding of the Courts on tbe 
question of the^e alleged applications was 
mainly basrd npen the view that, having 
regard to the hostility existing between 
the plaintiffs and Narasamma, it was 
unlikely that they would have been 
asked for their consent; but tbe 
evidence as a whole does not appear to 
support this view. The first plaintiff was 
not on unfriendly terms with Narasamma 
and at one time got her lands cultivated 
for her; and tbe Subordinate Judge in 
one part of his judgment fays that there 
was no ill feeling” between them The 
third plaintiff was plainly on speaking 
terms with Narasamma and was from time 
to time consulted by her; and tbe Subordinate 
Judge himself says that it is not unlikely 
that be was requested by Narasamma to 
give bis consent and also ascertain the 
wishes of bis cousinr, as probably the other 
persons were not quite so well disposed 
towards Narasamma as the third plaintiff.” 
As to tbe other plaintiffs there was no 
clear evidenoe; and although it is very 
probable that the charges made against 
their brothers caused an estrangrmsnt 
between tbe second ard fourth plaintiffs and 
Narasamma, tbe Sabordioate Judge expressed 
a doubt whether this feeling continued 
in tbe same intensity down to tbe year 
1901. Upon tbe whole, the true inference 
appears to their Lordships to be that, 
while there was some ucfnendliness between 
Narasamma and two of tbe plaintiffs, this 
did not extend to tbe other plaintiffs and 
was not in any case snob as to prevent 
^a^aeamma from a>-king for their consent 
to an adoption. Further, in no case is 
there evidence of Each malice on the 
plaintiffs’ part as would prevent them 
from forming an honest judgment on the 
matter, 

2. It apuears probable that Venkanna 
was a^k(d fer his consent: but as be died 
without giving a reply and there is no 
eviiienee of ill feeling on his part, this 
oiroum^farce is immaterial. 

8 . It is aho not improbable that shortly 
hefi re the iLeeitg of September 1 Ol, the 
third plaintiff was consulted on tbe question 
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of Bti adoption and was asked to aaoertain the 
views of the oibei plaintifFs and Snbbiafa; but 
there is nothing to show that be did in fast 
ask for their consent or that bis reply was 
delayed by reason of spite or malice. This 
oironmstancey tbereforOi is also of little 
importame. 

4. With regard to the nieeting of the 
8 th September ISOl the evideroe is 
conflicting. The defendants* witnesses eay 
that the plaintiffs were present, and on 
being consnlted said that there was no 
hnrry abcnt the matter and went away ; 
bnt this is denied by the surviving plaintiffs. 
The defendants’ witnesses were not believed 
by tbe Subordinate Judge, and it must be 
held that this allegation is not proved. 

5. As to the alleged request in lb08, 
tbe defendants’ evidence is cotflioting 
and unreliable, and this allegation also breaks 
down. 

Tbe result of tbe above survey of 
evidence is that, in their Lordships’ 
view, Narasamma is proved to have applied 
for tbe ooneent of the third plaintiff, but 
not of the other four plaintiffs, and that 
none of these 6ve nearest sjpindas is 
proved to have withheld bis ocnsent for 
any malioinus or corrupt reason. It 
follows that tbe necessary assent of 
iopindas was not obtained, and tbe adoption 
was invalid. 

Counsel for tbe appellants put forward 
an alternative argument, %iz, that in view 
of the Ending of the Courts in India that 
there was great hostility between tbe 
plaintiffs and Narasamma, it was unnecessary 
for her to ask for their consent ; bnt this 
argument cannot ba entertained. It is 
inooDsistent, not only with tbe defendants’ 
pleading, but with tbe whole of their 
evidence and arguments in tbe Coorts bf'low ; 
and it is not open to them to make an 
entirely new case before this Board. In 
any cafe the argument derives no support 
either from the facte or from tbe law as above 
explaiued. 

Apart from the absence of tbe necessary 
aesenf, other objections to the adoption 
were pnt forward on behalf of the 
respondents. It was said (1) that an 
authority given by sapindns to adopt 

any boy at any time*” is invalid [see 
Swryannrrynna y. VenkataroTnana (b 

(6)V6M. 691. 


that an authority given by iaptndai in 
1 01 oculd not validly be executed in 
If Ob when several of tbe signatories were 
dead and the opinion of others might 
have altered ; and (3) that an authority 
to adopt asked and given for religious 
motives and in order to keep up tbe line 
of buocession to Sesbadri was not properly 
exercised by tbe adoption of Kristnsyya 
on the terms that he should give up to 
tbe adopting widow or to her relatives 
the greater part of her late husband’s 
estates. These questions, although raised 
in the Courts below, were not the subject 
of decision there; and their Lordships 
accordingly refrain from expressing any 
opinion upon them. But it is certain that 
these circumstances do not detract from 
tbe obligation imposed upon tbe Courts 
in oases of this character to require a 
strict compliance with the conditions im« 
posed by law. 

For tbe above reasons their Lordships will 
humbly advise His Majesty that these appeals 
be dismissed with costs. 

Appeals dismissed. 

Solicitor for (he Appellant: ^Mr. 

Or ant. 

Solicitors for the Respondent:—Messrs. 
Barfow, Rogers Sr Nevill, 


PRIVY COUNCIL. 

CoNtOLiOATSo Appeals PkOm the Madras 

Hiiid Court. 

February i.0, 1920. 

Prfrcwt;-* Vif-oount Cave, Lord Moulton, 

St John Edge and Mr. Ameer Ali. 

RAMATHAl VaDIVELU MDUALIAR 

— Apfellast 
lersus 

PERIA MANICKA MUDALIABand others 

— RtfPONUBMIS. 

Civil Proredui-e Code tAct V of IflOS), s. 60, object 
of—Court tidle—Agreement by pureha$er to convey 
properly purchased, whether enforceable. 

The object of section 66 of the Code of Civil 
Proceilure ia to put an end to purchases at f ourt 
auctions by one pci sou in the nante of another, fii. 
h»'-, col, ■ J 

An ag cement by an auction-purchaser 9ub?equ‘-iiD 
to the purchase to convey a portion of the propt ny 
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to anotlier is not affected by section 6fi of the Civil 
Proeedore Code and is enforceable, [p. 3Hi*, col 1 ] 

Amrutam Venkatappa y. Vavilala Jalayya,bl Ind. 
Cas 111; 4a M. 6'6:9 L. 593{ M. L. T. 4H; 
(1WI9) W. W. N. aSS; 37 M. L. J. 98 iF. B >, 
approved. 

OoDsolidated appeals from tbedeoreesof the 
High Ooart, Madras, dated lOtfa April 1916, 
reversipg the deorees of the Subordinate Jadgp, 
Ghinglepnt. 

FACTS. —These were snitsto enforce an 
agreement to convey land pnrohaFed by the 
defendant at an exeoDtion sale The facts 
are fnlly set ont in their Lordabipa* jadg- 
ment. The trial Court dismissed the snits 
on facts alone and did not deal with the 
issne as to whether the sails were barred 
by section 66 of the Code of Civil Pro- 
oednre. On appeal the High Court fonnd 
that the anotion pnrohaser was a real 
purchaser bat that he had agreed to 
convey to the plaintiffs snob p3rtions of 
the property for which they bad already 
paid or bad nnder each agreement to pay 
the balance of the pnro iase monsy 
which took the case out of the purview 
of that section, and granted piainiiffs 
deorees. 

Mr. Duhe, for the Appellant.—The agree, 
ment, if proved, and even a.s found by the 
High Conrt, established that appellant 
was a henamidar and was goverred by section 
t6 of the Code of Civil Procedure. That 
section requires (1) a suit to be brought 
against a certified purchaser, and (2) based 
upon the ground that the purobase was 
made on behalf of a person otter than 
the certified purchaser. The suits were, 
therefore, not maintainable. 

Kuhan Lalv. Oaruruddhunja Prosod Singh 
(1). Q‘tT.ga Bakshv. Budar Singh Suroj 
liarain v. Baton Lai (3). 

Mr. Kenwotihy brown, for the Respondentr. 
—The purohaetrs at the Court auction sale 
were real purchasers who bad agreed to con¬ 
vey to the plaintiffs in these suits or their 
predecessors in.title such portions of the 
property for which they bad already paid 

OT for which a balaroe remained to be 

(1) 21 A 238; A. W. N. ^159P> 42; 9 Ind. Dec 

IN. 3.) 861. 

(2j 22 A. 414; A, W. N. (1900) 152; 9 Ind. Dec. 
(n s ) '827. 

(H)40lnd,Cn8 9?8; 44 I. A. 201; 21 C. W N lOSS. 
20 0 C. 211:2 \\ I.. W. eO; Hit M L. .1. IhO, 1 j A. 
L J. 684; 19 Bom L. R. 737; 22 M. L. T. HI; 2rt C. 
L. J. 267; 6 L. W. r*09; vl917) M. W. N. 4;7; 4 O. L. 
J, 762} 40 A. 169 tP. 0.). 


paid under the agreement. The plaiptiffs 
were beneficially interested in the purchase 
and in no way effected by section > 6. Oanga 
Sahai V. Ke$ri (4). 

The original agreement had been ratified 
on two oroasions subsequent to the sale : 
the agreements subsequent to the sale 
were onaffeoted by the section and were 
enforceable. Amrutam Vinkatappa v. Vavilala 
Jalayya (5), Kumhalxnga Pxllai v. Ariapuira 
Fadiackt (6). 

Mr. Dube replied. 

JUDGMENT. 

ViiCDUNT CiiVB,--These are ooDSolidated 
appeals from two decrees of the High Court 
of Judicature at Madras reversing two 
decrees of the Subordinate Judge of Chin* 
gleput, and giving jcdgment in both suits 
for the plaintiffs. The following statement 
of the facts is founded upon the findings 
of the High Court, which, for reasons 
which will hereafter appear, their Lordships 
accept as correct. 

One Sundarammal was the owner of 
certain lands in the village of Kovur and 
elsewhere in the Cbingleput District, subject 
to a first mortgage for Rs. 2d,00J and 
interest and to a second mortgage for 
Rs. 9.500 and interest, and had iteurrred 
other debts. In the year 1902 the second 
mortgagees brought a suit to enforce their 
mortgage, obtained a decree for the sale of 
the mortgaged property, and themselves pur¬ 
chased ft at the auction at a low price, 
Tbereupcn Sundarammal, ir order to get 
this eale set aside coder section 310A of 
the Civil Procedure Cede and to provide 
fer her other debts, entered into an agree¬ 
ment with four persons named Murugappa, 
Kandasami, Munisami and Ponnambala, for 
the sale of the whole property to them 
at the price of Rs. 65,000, being a sum 
scfficient to pay off the mortgnge and 
other debts and to provide a sn ail balance 
for the vender. These persons were 
friends of Sundarammal, and it was under- 
stood that they should dispose of the lands 

Ul 80 Ind. Cae. 2f'6 42 I. A. '^Tatp. 162; 10 
C. W N 1176: IN ftl L T iO?; 2ft M. L. J. 829; 2 L. 
W. 837:18 A. L. J. 99^'; 17 Pom. L R H9S; 87 A. 645; 
22C. LJ. ‘OS; 19IS) M W. NIIH P. C ). 

M ind Cas. ll);4> M. 61?; 9 L. W. ft98| 26 
M. L. T. 4«; W. W. N. 865; 37 M. L. J. 98 

B ). 

(6^ 18 M. 436; 5 M L. J. 200; 6 Ind. Deo. (s’, a.) 
653. 
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pieeemeal acd, after paying cnt of the 
prooeeds of sain the mortgage and other 
debts of Sondarammal and any mooey 
dae to themselves, ahonld pay ov^^r to her 
any balanoe wbiob might remain. The 
property was aoeordingly oonveyed io the 
foar persons above named (who nill be 
referred to as the vendees") on the 

lOth Aogast 1^02; and on the 15tb Angast 
H02 they paid into Coart a gam of 
Rs. 15,598, being a snm saffiaient to 
satisfy the second mortgagees, and got the 
sale to those mortgagees set aside. On 
the 27th September 1902 the vendees 
divided amongst themselves about sixty 
aores of the land, which were taken to 
represent in valae the amoant which they 
had paid for redeeming the seoond mort- 
gageef; and some time afterwards, as no sale 
ooald be made of the remaining lands in 
Kovnr, the vendees made a similar division 
of those lands among themselves on the 
nnderstandicg that each of them eh^'Dld 
be responsible for his share of the debts. 
On this division a part of the land was 
reserved for Sandarammal, apparently in 
satisfaction of her interest in the nltimate 
balanoe to arise on realisation. Mara> 
gappa died, and his interest in the lands 
beoame vested in his widow and certain 
alienees from her. Meanwhile the Brst 
mortgagees, who had not been parties to 
the arrangements above recited, beoame 
dissatisBed ; and in tha year 1^04 they took 
proceedings to enforoe their mortgage, and 
on the 14th March 1^01 obtained a decree 
for sale. The sale was fixed for the 3rd 
May 19C5; and it is obvious that the 
persons claiming under the deed of 1902 
ran the ri.ik, unlevs they made fo-re 
arrangement, of losing the benefit of their 
purahase and of the monies which they 
had found to satisfy the seoond mort- 
ffsgaea. They accordingly deiermined to 
bid for the property and for that purp-se 
got together a sum of about Bs. IO.OjO, 
which they contributed in unequal shares. 

U was then ascertained that the appel- 

and two other persons named 
ythiliogam and Dbarmakar'ha Kindasami 
were also proposing to bid, and it was 
10 order to meet this dieBmlty thit the 
giving rise to these suits was 
. . loto. The agreement was entered 
0 orally botwooQ the three poraons last 


named, that is to say, the appellant, 
Vythilingara and Dharmakartha Kandasami, 
and the four original vendeee or their 
representatives, and was to the effect that 
the vendees should not bid for the pro- 
perty but should permit the above named 
three persons to buy, that if they bought 
the vendees should advance to them tbe 
above sum of about Ra. 10,000 to assist 
them in providing the deposit and com¬ 
pleting the purchase, and that which- 
ever of them beoame the purchaser of 
any property allotted on the first or second 
divieioD to any of tbe original vendees (with 
an exception to be immediately mentioned) 
should convey such property to such 
vendee or hie representative, on pay- 
ment by him of such proportion of tne 
auction price as might be found to be due 
fiom him rn an adjustment of accounts. An 
exception was made in the case of Ponnam- 
bala, one of the four vendees, who was not 
anxious to get back the property allotted 
to him on tbe seoond division; and, so far 
as he was oonoerned, the arrangement applied 
only to the properly passing under the first 
division, and it was understood that, as 
regards tbe properties r.llottsd to him on 
tbe second division, the appellant should 
stand in bis ehcee. 

The auotion accordingly took place, and 
tbe appellant was declared the purchaser of 
Lot No. 3, comprising about llj acres of the 
Kovur landp, for Rs. 21,500, other lots being 
purchased by Vythilingam and Dharmakartha 

Kandasami. Tbe vendees duly made the 
oontiibution of Rp. 10,000 which they had 
prombed ; the balance required was raised 
fiom other sources, and sale certificates were 
issued to the purobapers and possession given 
to them. T'le loin purchased hy Vythilingam 
and Dharn akartha Kandasami have been 
dealt with iuaooordaroe with tbe agreement 
and nsed not be further referred to. 

Id February or March i.Oo there was an 
adju-itraeut of accounts between tbe appel¬ 
lant and the vendees or their assignees in 
accordance v/ith the arrangement above 
referred to. The decision of the questions 
which aroso on the adjustment was entrusted 
to a pmckayit ; and it appears from the 
evidence that the appellant and the other 
paraor.s oonoerned signsd a written under 

taking to abide by the award of the punrtia. 

yUJar^. In tbo course of thig i.^ 
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a slight variatioD. was made in the allot¬ 
ment whioh bad been previously made o! 
the lands; and this variation was aooepted 
by all parties and embodied in the award 
wbieh fixed the amonnt payable by each of 
the vendees on taking bis oonveyanoe. The 
appellant was then quite willing to deal 
with the allotted lands in the manner agreed 
before the auotion sale and was a parly 
both to the agreement to abide by the 
award of the panchayatdarg and to the agree¬ 
ment to vary the allotments. 

In the year 1907, the appellant having 
shown reluotanoe to carry out the arrange* 
ment, a suit (£fo. 6 of 1907) was brooght 
against him by certain persons who wpra 
nominees c£ Munisami and Kandasami. This 
suit did not go to trial but was settled by 
a comoromise, by which the appellant agreed 
to convey to the plaintiffs in that suit about 
fifty aores of the lands purchased by the 
appellant. At the time of this compromise 
the other persons representing the original 
vendees, that is to say, Ponnambala and 
the persons claiming under Murngappa, 
insisted upon the appellant conveying to 
them also their respective shares in the 
property: and the representative of the ap¬ 
pellant, while pointing out that an agree* 
meet to exesute sneh a conveyance could 
not be included in the razinama in which 
the compromise then in question was to be 
embodied, nndertook that the conveyance 
should afterwards be made. At the same 
time a variation was made in the original 
agreement so far as the representatives of 
Murngappa were oonoeroed, those persons 
undertaking to take over from the appellant 
certain farther properties and to pay an 
additional Rs. 2,600 for them. 

Notwithstanding the above mentioned trans* 
actions, the appellant afterwards refused 
to convey to Ponnambala and to the re< 
presentatives of Murngappa the properties 
to which they were entitled nnder the 
arrangement; and ultimately, viz., in the 
years 1912 and 1913, these suits were 
brought to enforce sush a conveyance. The 
plaintiffs in one suit were the persons 
claiming under Murngappa, and tbe plaintiffs 
in tbe other suit were PonnambaU and 
persons claiming under bim, tbe appellant 
being the defendant in both enits. 

At tbe bearing of the suits two main 


points were raised by the appellant, viz., {1) 
that tbe appellant bad not in fact entered 
into the agreement alleged or received the 
oontributioD of Rs. 10,000; and (2) that 
ia any ease tbe snits <vere barred by section 
66 of the Code of Civil Ptocedure. Tbe 
Subordinate Jndgp, by whom the snits 
were tried, found the first issue in favour 
of tbe appellant, and accordingly it was 
unnecessary for him to deal with tbe second 
qnestioD. On appeal, the High Court over* 
ruled this deoision and held that tbe appel* 
lant bad received tbe Rs. 10,000 and had 
agreed to convey the properties in manner 
alleged by the plaintiffs. The Oonrt also 
held that section 66 of tbe Civil Procedure 
Code was not a bar to tbe salts, and as- 
oordiogly passed decrees in favour of tbe 
plaintiffs. Thereupon this appeal was 
brongbt. 

Upon tbe issue of fact their Lordships 
have no hesitation in accepting the deoi* 
sion of tbe H'gh Conrt, The finding of 
that Conrt is precisely in accordance with end 
is praolioally based upon a statement made 
by tbe appellant himself in the Suit No. 6 
of 1907 above referred to. The aopellant 
in tbe omrse of tbe trial maintaioed that 
tbe statement whiob be bad himself put 
forward in 1907 was wholly nntrne and was 
made for some indirect purpose ; but the 
High Court declined to accept this explana¬ 
tion, which was not support^-d by *he 
other facts in the case, and their Lordships 
entirely agree with this view. 

Tbe alternative defence is based on section 
66 of the Code of Civil Proaednre, which is 
in tbe following terms :— 

'* No Fait shall be maintained against any 
person claiming title under a parohase oer* 
tified by the Conrt in such manner as may 
be prescribed on tbe ground that the purchase 
was made on behalf of tbe plaintiff or on 
behalf of some one through whom the plaint¬ 
iff claims.” 

Tbe question to be determined is whether 
the facts proved by the plaintiffs in tbesB 
snits bring them within this section. This 
point was dealt with in the judgment of the 
High Court as follows ; 

" On tbe first question, from the facta 
which we find to have been proved in thia 
case, it is clear that section 66 is not a bar 
to tbe plaintiffs' claim for specific perform* 
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acoe of the oontraot. Their ease ia not that the 
first defeodaot or Vythilingaoi or Dharma* 
kartha Kandasaini were merely h^namidartt 
bat that they were to be real parobaaere, 
hat they agreed to oonvey to the plaintiffa 
in eaoh of these saita or to their predeoeb* 
sors in title eaoh portions of the property 
for which (as we find) they had already paid 
or bad to pay nnder that agreement the 
balance of the parohase money. That, we 
think, is a snfficient answer to the plea nnder 
seetioD 60 of the Civil Proeedare Code.” 

It wad argned by Counsel for the appeh 
lant that the agreement relied upon by the 
plaintiffs, even as found by the High Ooart, 
amounted in subatanoe to an agreement that 
the appellant should purchase as to certain 
parts of thepioperty on behalf of the rea- 
pondents or of the persons whom they repre* 
sect; and be was able to point to certain 
expressions both in the plaints and in the 
evidence of some of the plaintiffs’ witnesses 
which supported that view of the transaction. 
If the agreement entered into before the 
auction stocd alone, there would be oonsi- 
derable force in this contention. The object 
of section 66 was to put an end to purchases 
by one person in the name of another; and 
the distinction between a parohase on bahalf 
of another, and a purchase coupled with an 
undertaking to convey to another at the price 
of purchase, is somewhat narrow. But what¬ 
ever doubt might be canned by the character 
of the original agreement is removed 
by the events which happened after 
the sale. It was daoided in Amruiam 
Venk tappj y. Yaiilala Jalayya ( 5 j that 
an agreement sabsequent to a purchase 
is not affected by the section, and there 
can be no question as to the correctness of 
that decision. In the present case agree¬ 
ments were entered into after the sale, 
namely, first, at the time of the panchayat 
in it<06, and secondly, on the occasion of 
the compromise of the suit of 1937, by which 
the appellant bound himself to carry ont the 
original oonlraot with the respondents, with 
certain variations which were then agreed to 
and accepted by all parties. These sabse- 
quent agreements are unaffected by the 
section and are accordingly enforceable 
against the appellant. 

P-»r the above reasons their Lordships 
will humbly advise His Majesty that these 


consolidated appeals fail and should be dis- 
mussd with costs, 

Solicitors for the Appellant:—Messrs, 
Barrow^ Hogers and hevill. 

Solicitors for the Respondents:—Messrs. T. 
L, Wilson ^ Oo. 

Appeals dismissed. 


BOMBAY HIGH COURT. 

Seconu Oivit Apfsal No, 709 of 1917, 

Angnst 25, 1919. 

Ptesent: —Mr. Justice Shah and Mr. Justice 

Hayward. 

SADASHIV RAMOHANDRA DATAR 
AND ANOTdiR—D efendants—Appellants 

versus 

TRIMBAK KESHAV VAZB— Plaintiff- 

Respondent. 

Civil Procedure Code (Set XIV 0 /1882.1, «. 443— 
Hinor—Mother, an guardian uj minor, consenting to 
arbitration and decree—Oniimon by Comt to appoint 
guardian, egect of—Decree, whether binding on minor. 


Au arburaiiou cau be entered into ou behalf of a 
minor by his natural guardian, proWded it is for hie 
benefit, or reasonable and proper for the protection 
of his property, but iho auard would not bo bindio'' 
if that wore not the case [p. 40 ^, col. 1.] ® 

Where a mother, as the natural guardian of hor 
minor son, consented to a reference to arbitration 
and accepted tlie award on behalf of tho minor and 
raised no objection to the passing of a decreo in terms 
of the award, but no appointment of tho mother a.s 
guardian of tho minor had been made, as reouired 
by section 413 of the Code of Civil r rooeduro 
and the subsequent result of the decree was a sale 
of tho property in dispute for au undervalue- 

Held, that the minor’s interests had uot been dulv 
protected; that the omission to appoint a <naardian 
was not a mere irregularity which could bo condoned 
and that the decreo based on tho award and the sale of 
tho property were null and void. [p. 401, cols. 1 & 3 ] 

Second appeal irom the decision of the 
Assistant Judge, Poona, in Appeals Nns 
.nd ^31 of 19U varying the deeree pae,;d by 

CWil sTt No.“ri9.2."'*’ 

UeBtr, Jayakar and V. V. Bhadkamk^r, lot 
the Appellants. ’ 

Messrs. Patwardkan and FT) r.-^ 
for the Respondents. 

JUDGMENT. 

Shib, J.—The facta which have giv«n . 
to this eecond appeal are these: 
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Tbe father of the present plaintiff mort* 
gaged the honee in suit on the 4th of 
Deoember Ud6 to defendant No. 1 for 
Rs. 1,000 with interest at 6 per cent. 

The plaintifi^B father died in 1899 
leaving a son, the present plaintiff, and a 
widow, tbe plaintiff’s mother. In 1901 the 
mortgage claim was refered to arbitration 
by tbe defendant No. 1 and tbe mother of the 
plaintiff who was then a minor. An award 
was made in May 1901, aoder whiob tbe 
minor represented by bis mother was 
to pay Ba. 1,000 and Rs. 2C0 and odd 
as interest with farther interest at 6 per 
sent, on tbe principal within one month and 
the property was to be sold in case the 
money was not paid within tbe time speciBed. 
Tbe present defendant No. 1 applied to the 
Court 00 tbe 12tb of Jane 1901 to have a 
decree in terms of the award, and tbe present 
plaintiff’s mother filed a statement on the 
13th of Jane 1901, in which she coniented 
to a decree being passed in terms of the 
award and stated that she bad no objection 
to tbe award being filed in Court. She ap> 
peered through a Pleader. A decree was 
accordingly passed in terms of tbe award on 
tbe 19th of Jane 1901. In exeoation of tbe 
decree tbe boQse was sold in November 1902 
and purobased by tbe present defendant 
No. 1 for Rs. 1,700. 

On tbe 10th of Augast 1912 the plaintiff 
after attaining majority tiled tbe present sait 
to set aside the decree passed in terms of tbe 
award. The defendants contested tbe sait and 
several issaes were raised representing the 
rival contentions between the parties. 

Tbe trial Court on a consideration of 
the evidence found that the plaintiff was 
not bound by tbe decree on the award, nor 
by tbe sale in execution of that decree and 
that be was entitled to the relief on the 
footing of tbe original mortgage of 1896. 
Tbe accounts were taken under the Dokkbao 
Agriculturists ’ Relief Act as tbe plaintiff 
was an agrioalturist, and a decree was passed 
in respect 0 ! the amount that was found 
due to the mortgagees ou the mortgage. 

Tbe defendants appealed to tbe District 
Court of Pooiii, and the learned Assistant 
Judge has affirmed the decision of tbe trial 
Court On tbe main point that the pUintiff 
was not bound by the decree on tbe award, 
and subjecl to a certain variation in the 


amonnt payable to the mortgagees, has upheld 
tbe decree cf the trial Uonrt. 

Tbe defendants have appealed to this Oonrf| ■ 
and it is urged on their behalf that the 
decree is binding upon the present plaintiff. 
It is urged that it was open to the mother 
as tbe natural guardian cf tbe plaintiff to 
refer tbe matter to an arbitration and that 
as neither fraud nor nodne inffaenee is proved, 
tbe award mast be taken to be binding upon 
the parties. It is also arged that though 
there may have been some irregularity in < 
tbe prooesdings to file tbe award in Court in 
80 far as no formal order was made ap* 
pointing the mother as tbe guardian of her 
minor son, nuder tbe ciroamstances it must 
be taken to be a mere irregnlarity, which 
has not in any way prejudiced tbe interests 
of tbe minor. 

It is conceded before ns that apart from 
this objection relating 4o the decree on tbe 
award there is no further objection to tbe 
decree as passd by the lower Appellate Court, 
that is, if tbe plaintiff is entitled to have relief 
on the footing of tbe mortgage of 1896 with* 
out any reference to tbe award proceedings, 
the decree now under appeal is not open to 
any objection. The principal questioDj there* 
fore, is whether the lower Courts are right 
in bolding that tbe decree in terms of tbe 
award is not binding upon tbe minor and 
that it is liable to be set aside at his 
instance. 

It has been urged in support of tbe view 
taken by the lower Courts that there was 
no appointment of a guardian as required by 
section 443 of the Code of 1882 and that all 
tbe proceedings which resulted in the decree 
and tbe sale of the property are null and 
void, and f irtber that under section 462 of 
the,4!lode of 1882, corresponding to Order 
XXKlf, rule 7, of tbe preseot Code the 
leave of the Court for filing the award was 
necessary and that in the absence 0 ! such leave 
the decree based on the award is voidable at 
tbe instance of tbe minor. 

The' lower Appellate Court has found that 
iu the present case there has been a serious 
prejudice to the minor, as be baa been deprived 
effectively of tbe benefit of tbe provisions of 
the Dekkhan Agrioulturiats’ Ralief Act, as 
the full amount was foUad payable by him 
without taking any account under tbe Oak* 
kbau AgricaUuristj’ Ralief Act, as uo iuslM'- 
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ments were allowed and as the time 
fixed for the paymeDt of the whole earn 
was ooly ooe month. The lower Appellate 
Oonrt has not gone into the qaestion of 
the yalnation of the bouse and has not 
expressed any opinion on the Bnding reoord* 
ed by the trial Court that the bouse was 
in faot sold for nearly half the amount of its 
real market value, 

1 shall first deal with the point relating 
to the irregularity in the prooeedings initi* 
ated by the present defendants on the award 
arising in oonseqaence of no appointment 
of a gnardi'an for the minor defendant 
having been made in those prooeediogs. 
It is clear that under section 443 of the 
Code then in foroe it was inoumbent 
upon the Court to appoint a proper 
person to be the guardian for the minor 
defendant in those prooeedings wbioh 
under the provisions of the Code were 
to be treated as a suit. All the papers 
oonneoted with those prooeedings are before 
the Court; acd it is olear from those 
papers—and that is the oonolueion reached 
by the lower Appellate Court—that as 
required by eeotion 443 no appointment of 
the mother or any other person as the 
guardian of the minor defendant was 
made. The question is as to the effeot of 
this omission to appoint a guardian. When 
due regard is bad to all the oironmstanoes 
oonneoted with these prooeedings, it is 
dtffioult to avoid the inferenoe that the 
minor’s interests were not protected. The 
appearance of the mother as soon as the 
application for a decree in terms of the 
award was presented through a Pleader 
who is now stated by the mother to have 
been selected for her by the present defend¬ 
ant No. 1, and her ooneenting to a decree 
being passed in terms of the awar^ are 
oironmstanoes of some suspicion. When we 
have due regard to the terms of the award 
and the subsequent result cf the decree, 
namely, a sale for an undervalue in favour 
of the defendants, the oonolusioD of the lower 
Appellate Court that the minor’s interests 
had cot been duly proteoted must be accepted. 
The inference is clear that the minor was 
not effectively represented in the proceed¬ 
ings initiated by the present defendants 
in i90I and that the deoree passed in 
those proceedings on the award and the 
Bobseqaent prooeedings in execution resulting 


in the sale of the property in favour of 
the defendant No. 1 mast all be treated 
as null and void. 

It is not necessary to refer to all the 
decisions which have been cited in the course 
of the argument: bat I may refer to the 
oaie of Partab Singh v. Bhahuti Singh (1) 
as supporting the above oonolusion. The 
appellants have relied upon the decision in 
Musamniat Bibi V/cdicLn v. Bank^ Behari Per* 
shad Singh (2), but the ratio decidendi seems 
to me to bs against the appellants. Their 
Lordships dearly point out in that case that 
it is obligatory upon the Courts to comply 
with the provisions of section 443, and the 
irregularity in that case was condoned on 
the ground that on the particular facts, 
the minor was held to have been effectively 
represented. 

Id the present case the question whether the 
omission on the part of the Court to comply 
with the provisions of section 443 should be 
condoned on a similar ground or not, is a 
matter which must bs decided with reference 
to the facts of this case. Both the Courts 
have taken the view on the facts against 
the defendants, and it seems to me that the 
conclusion reached by the lower Courts on this 
point is right. 

In view of this oonolasion it is not neoes* 
eary to consider the farther qaestion which 
has been argued at soms length in this 
appeal, as to whether the leave of the Ooart 
under section 452 was necessary to give 
effect to the consent of the mother that a 
decree might be passed in terms of the 
award. This question involves the considera¬ 
tion of the point as to whether, when the 
mother appeared through a Pleader on the 
13bb of June 1901 and gave her consent to 
a decree being passed in terms of the award, 
she acted in pursaanoe of any agreement 
bstween her and the defendant No. 1 or not, 
If the facts could reasonably give rise to 
the inferenoe that there was such an agree¬ 
ment between the parties, no doubt the pro¬ 
visions of section 452 would apply and the 
absence of any leave of the Court for such 
an agreement with reference to the suit to 

(1)21 IiKl. Cuii, 288; 40 I. A. 182; 17 C. W. N- 
lioi; (iyi:j) M. vv. N. 785; U M. L, T. 290; 25 
L. J. 492; U A. L J. 901; 16 O. C. 247; 18 C L. .1. 
381; 15 Boip. L. H. 1001; 35 A. 487 (P. C>.). 

(21 30 I. A. 182} 5 Bom. L. R. 822; 7 C. W N. lil- 
30 C. 1021 (P. C.)j 8 Sar, P. C. J. 512 
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Ble the award in Coort woold entitle the 
miror od at aining the age of majcrity to 
avoid the decree. Whether there 'Kas anoh 
an agreemeot between the plaintiff’s mother 
and the defendant No. 1 is really a qnestioD of 
fasts. It is nrged for the plaintiff that the 
fasts jaslify an inference as to snoh an 
agreement between bis mother and the 
defendant i" o. 1 and that the deoision in 
Mahadtv Balk^ishna Eelkar v. Krishnuhai (3) 
anpports their oontention. On the other 
hand, it is urged that apart from the agree* 
ment to refer the matter to an arbitration 
there is no farther agreement with referenoe 
to the suit to file an award in C oart, and 
Mr. Ja^bkar has relied apon the resent 
deoision of the Foil Bench in Banmantram 
Raahakisan v. S^hivnau yan ^euram (4) it is 
not necessary to parsoe this point, or to 
discuss the cates wbiob I avc.been oited with 
reference to the applioabilily of seotion 462 
to facts &noh as we have in this case. 

The appeal, therefore, fails and the decree 
of the lower Appellate Court is confirmed 
witbooats 

The cross objections which are not pressed 
are diemiseed with costs. 

H*YW4aD, J —1 agree An arbitration can 
be entered into on behalf of a minor by 
his natural (tuardian, provided it is for hia 
benefit or reasonable and proper for the 
proteotion of his property, but the award 
would not be binding on him if that were 
not the case. The question of its binding 
effect sould of soorse be Resided in eubse* 
qnent proceedings in which the minor 
was properly represented by his guardian. 
Such proceedings would iuolude those taken 
for filing the award, beoan^e the jurisdiction 
to file it would depend upon the question 
whether or not the award had been based 
upon due authority given on behalf of 
the minor by hia natural guardian. It 
was held that that was a question to be 
deoidird in snoh proceedings in deoiRions on 
sestion 526 of the old Givi) Procedure 
Code, and the ^ubstanoe of those decisions 
has been incorporated in the opening 
words ‘‘where the Court is satiefitd that 
the matter has been referred to arbitration” 

(3) P. J.609. 

(4J 48 lud. Cos. 238i 43 B. 258{20 Boaj. L. K. &70 
(F, B,). 


of seslioQ 21 of the Seocnl Schedule of 
(b'» present Civil Procefure Code. Wberq 
the question of the legality of the refereooe 
is not taken in each proceedings, the ordinary 
inference would be that it was held to 
have been legal, so that here, where the 
legality was not called iu question, the point 
to be considered would be whether the 
minor was only represented in the proceed*, 
ings by bis natural guardian, t. e. in the 
proceedings taken to file the award. Now 
a minor would not ordinarily be properly 
represenred unleeebis guardian was formally 
appointed as snob by the Court. But on 
the other hand where the guardian was 
tacitly accepted throughout the proceedings 
as a proper person representing the miuor 
and where the irregularity of not formally 
making the appointn eot in writing bad 
net affected the merits, then no doubt the 
minor would be held to have been duly 
represented by his guardian by reason of the 
provisioDs of f eotion o78 of the old Civil Pfo^i 
oednre Code, which is now section h9 of the 
present Code. So that the real question, in 
my opinion, has been reduced to this: whether 
tbe minor was or was not prejudiced by the 
irregularity of his natural guardian, his 
mother, not having been formally appointed by 
the Court. It bae been definitely held 
that there was prejudice by tbe first Appeal 
Court, and it seems to me diMiuIt for us 
to say tba^' that finding is wrong in view 
of tbe sevetal oironmeianoes which were 
brought to light. It was thus found that 
tbe ordinary procedure for settling tbe die* 
pute between the parties would have been 
one in which tbe whole history of pact 
trsDsaotirns would have been erquiredinto 
under the provisions of tbe Dekkhan Agriool* 
turists’ Relief Act and that in place of this 
ordinary procedure the special procedure was 
adopted of referring the matter to tbe sole 
arbitration of an arbitrator specially selected 
by tbe miroi’s opponente. Ic was prima 
facie not for the bei efit of the minor to 
^ubt-titute this special procedure before tbe 
Special Judge oliosen by bis opponents, and 
this ptima facie oonelusion was pioved to 

have bteo con eot by tbe subsEQuent result* 

Tbe award was for tbe whole amount 
olaiii>ed and ordered it to be paid within 
01 e month, instead of tbe six months which 
wrnld have been the least allowed by the 
oidinary procedure, quite apart from ihp 
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question whether or no inetalmeots eonld 
not have been granted nnder the provisions 
of the Dekkhan Agrionltariets’ Relief Aet. 
Then the sale that resnlted was far from 
satUfaetory. The property was sold for 
Bs 1.700 and wi^s bought by the minor’s 
opponents. The real value would apoesr to 
have been anything from Rs. «^,500 to 
B'*. 8,5 -iO. These latter facts were elioited at 
the trial, though they have not been referred 
to in the judgment of the first aopeal 
Court. It seems to me that that is euffioient 
to justify ns in bolding that the irregularity 
of not formally deoidirg whether the minor’s 
natural guardian, his mother, was or was 
not a proper person to represent him 
in the prooeedings did affeot the merits, 
(t would seem to me that this 
oiroumstacoe tends slrcu^rly to show that 
the irreguUrity did most eertainly affeot 
t^e merits and prejndioe the mioor. If 
the question had been carefully uonsidered, 
as it ought (o have been, there is every 
probability that some other guardian would 
have been appointed snob as the Nazir of 
the Court, who would have fully e quired 
into the oireumstanoes of the arbitration. 
It seem to me that on this ground we 
ought to uphold the decree of the first Appeal 
Court. 

It is not neoessary in these oironmstanoes 
to ooosider the other question argued bafore 
ns, that is to say, whether there was an 
agreement between the minor’s natural 
guardian, his mother, aod the minor’s 
opponents that the award should be Gled 
without objeotioQ in Court. If there bad been 
any snob formal agreement, then no doubt it 
would bavd been necessary to have obtained 
the formal sanotioo of the Court. But it is 
not neoessary here to disouss that matter 
further, as upon the other ground it seems 
to me clear that we ought to uphold the 
decree of the firi^t Appeal Court aod 
dismiss this appeal with eoste. 

Appeal dumieeed. 


iOi 

PATNA HIGH COURT, 

First Civil Appb&ls Nos. 95, 126 and 127 

OFl9f7. 

April 15, 1920. 

Sir Dawson Miller, Kt., Chief 
Justice, and Mr. Justice Ooutts. 

In F. a. No 95 Of 1917 
Sped ABBAS a2ias ABOO SAHRB 
AND oxaBHS—A ppellants 
versus 

MISEl LAL and others—Respondents. 

In F. a. Nos. 126 and 127 op 1917, 

Babn PURAN MAL and OThbbs— 

Appellants 

versus 

Bahu MISRI LAL and otabbS'— 
Rehpo^oint^. 

Morttjage —Co- iitorfgagees. position of — Vaymen-t io 
o/ie co-mortgagee^ xoltetli^r dischargee mortgage, 

Po.mort((agecs must, uuless the contrary ia shewn, 
be regarded as having a separate interest in the 
money advanced, although they take a joint security, 
and must be treated as in the position of tenants* 
in-common and not joint tenants Tberoforo, a pay* 
ment of the mortgage-debt to one of two mortgagees 
would not amount to u discharge of the mortgagor’s 
liability to the other mortgagee, [p. 4l0, cots, 1 & B,] 

Appeals from a decision of the Bubordinste 
Judge, Patoa, dated the 14th March 1917. 

I« F. A. No, 95 OP 1917. 

Messrs. 8. H. Imam, K Husnain and A, B, 
Mukhern^ for the Appelladts, 

Messrs. P. K,8en, Fakh\rudlin, O, Das, 
B. 0, Sinha and 8. Lai, for the Respond- 
ents. 

In P, a. Nos, 126 and 127 of 1917, 

Messrs. K. 8ahay and B. Lai, for the Ap¬ 
pellants. 

Messrs. P. K, Sen, B, C. Sinha and 8. 
Lili for the Respondents. 

JUDGMENT, 

Millep. C. J,—These appeals arise out of 
two suits Nos. 49 and 82 of 1915, whieh were 
tried together before the Subordinate Judge 
of Patna on the 14tb March 1917. In the 
former Misri Lai and his minor son Ram 
Birich Lai claim to recover possession cl 
their share of sertain properties with mesne 
profits held under a tarpeehgi lease or mort¬ 
gage granted by Syed Abbas, the defendant 
No. I in tbateuit, toSaudagar Mahton, the 
father of Misri Lai, and Puran Ma! fcb« 
defendant No. 2. The defendants Noe. a to 
11 are members of Puran Mal’e famih 
The defendants Noe. 12 to 21 are subs^-su -nt 
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ijaradars holding nnder the mortgagor Syed 
Abbas and are cow io poasespioo of the pro« 
perly. The reraainiBg defendants Nos. 22 
to 27 arepro/onna defendants, being other 
members of the plainlifi’s family. 

MiPri Lai the plaintiff and Paran Mai 
the defendant No. 2 held a lease of 

the properly from Syed Abbap, and the 
latter oontends that he redeemed the mort¬ 
gaged property by payment of the zarpes^i;:' 
money to Paran Mai, oo mortgagee with the 
plaintiff’s father, on the 29th Jnne 1915 and 
BDbseqnently granted an i:ara to the defend- 
ants Nos. 11 to 21 who are now io posses¬ 
sion. The plaintiff claims in the alternative 
against Paran Mai and his family to recover 
the sum of Rs. 21,800, half the zarpeshgi 
money paid to him, in the event of the 
Court 6nding that sooh payment was a 
valid discharge of the debt dae to both the 
mortgagees. Paran Mai’s case is that the 
money was rightly paid to him, as he alone 
advanced the whole fom of Rs. 43,600 to 
Syed Abbas and that Saadagar Mahton’s 
name was merely added as a mortgagee 
owing to an arrangement between them, 
whereby Saadagar was to remain in aotnal 
possession and manage (he property for 
Pursn Mai takipg as payment therefor a 
half share in the prc6ts after providing 
for interest on the lean and other catgo- 
iugs. 

In the eeoend sait No. 82 of 1917 Paran 
Mai ard other members of bis family seed 
Mieri Lai and the members of his family 
for an acccont cf tfe profits arising from 
the management cf the mortgaged property, 
of which Saadagar and after his death in 
1^07 hie son Mieri Lai are said to have 
been in possession as agents for Paran Msl. 

Tbo two eases were tried together before 
the Subordinate Judge of Patna on the 
14tb March 1917, who found that payment 
to Puran Mai was not a valid dieobarge of 
Misri Lai’s interest in the morf gage debt and 
directed that Mieri Lai should recover 
joint posseseioD of a half share in the pro¬ 
perly in suit together with Syed Abbas and 
(be ticcadars, and awarded him mesne pro¬ 
fits from those defendants from the date cf 
hie dispoesession. He further foond that 
Saadagar Mabto and after him Mieri Lai 
had been in posEe.^5icn of the pteperties as 
yi'irlRugccs under Ibo earfWigi loaso to tho 


extent of their half share, and not as agents 
for Paran Mai and accordingly dismissed 
Sait No. 82 in which Paran Mai claimed 
an account from Misri Lai of the profits 
realised daring the oarrenoy of the mort¬ 
gage. 

From this' decision three appeals bavQ 
been preferred. Appeal No. 95 of 1917 
arises oat of Sait No. 49 of 1915 and is 
brought by Syed Abbas, who ooutends that 
tbe payment made to Paran Mai was a 
valid discharge nf tbe debt. Appeal No, 
127 arising also oat of Sait No. 49 is 
broDght .by Paran Mai, who oontends that 
tbe money advanced in consideration of tbe 
mortgage was advanced by him alone and 
that Misri Lai had no interest in tbe same. 
Appeal No. 126 arises ont of Sait No. 82 
and is brought by Paran Mai, claiming 
that be is entitled to an account from 
Misri Lai on tbe grounds already stated. 

Tbe properties in suit consist of three 
villages named Snbanwa, Bbabhandigha and 
Kalyanpor, which form part of a teakf estate 
of which Syed Abbas is tbe mutwalU. It 
appears that in the year 1900Saadagar Mabton 
held from Syed Abbas a zarpe$hgi ticca of 
the villages in question at a rent of Rs. 4,500. 
He bad also advanced a earn amoanting to 
one year’s rent to be repaid at tbe termina¬ 
tion of tbe lease. The properties of tbe 
u>akf estate, inolading tbe three villages in 
qnestioD, were hypothecated to one Baijnath 
Singh ander a simple mortgage which took 
priority over Saadagar’s tarpeshgi and which 
bad then fallen dne. Tbe amoant dae to 
Baijnath amounted to Rs. 64,000, but Syed 
Abbas was unable to raise tbe whole of 
this money. Saadagar had been in posses* 
sion of these villages as iiccadar since 
bboat (he year 1890 on apparently advan¬ 
tageous terms and as he bad an anexpired 
term of three years to ran, it was to his 
interest that the mortgage to Baijnath 
ehoald, if possible, be dicobarged. As Syed 
Abbas reqaired financial assistance to raise 
tbe greater part of tbe money neeecsary to 
liquidate hie debt to Baijaatb, he approach¬ 
ed Saadagar with a view to oblaining a 
loan of Rs. 46,300 for this purpose propos¬ 
ing to grant him a fresh tarpeshgi lease of 
thj property fer a period of 10 years on 
somewhat more favoarable terms than (he 
existing lease. Saadagar was not in a posi¬ 
tion to advanou the whole of the money 
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required, bat aoeordiog to the plaintifE 
Mieri LaVs ease he was able, and willios 
to advanoe half that earn if be ooold Bod aoy 
one prepared to join with him in the 
transaotioD and advanoe the other half. He, 
therefore, approached Paran. Mai, a Mahajan 
residing at Patna, with a view to obtaining the 
balance required. According to Misri Lai’s 
case Pa^an Mai agreed to advanoe half the 
amount at an interest of 11 annas per 
oent. per mensem and in oonjanoticn with 
Saadagar to take a zarpsihgi lease of the 
villages for a period of 10 years at a rent 
of Bs. 5,300, oat of whioh the interest on 
the advanoe amoanting to Bs. 3,597 and the 
Government revenue and oeeses, eto , amount* 
ing to Bs. 1,701 2-5 were to be deducted, leav* 
in; a trifling balanoe of under Bs. 2 payable 
to the landlord. The rents of the viilagds 
amounted to oonsiderably more than Ri. 5,300 
and the net profits were to be divided 
equally betTresn the two mortgagees. Each 
party was to be put in possession either by 
bimeelf or bis agents and oolleot half the 
dues recoverable by him. Saadagar lived 
on the spot at Ealyanpur. His Patwari 
was one Nanrangi Lai and aosordiog to 
the case of Misri Lai be was appointed to 
aot for both parties as Pativari whilst 
Poran Mai appointed as his Gomashta 
Bishun Siogh and subsequently Sbakawat 
Hussain, and by this arrangement half the 
proceeds were paid over to Bishun Singh 
and afterwards to his eucoessor Sbakawat 
Hussain, the other half going to Saadagar 
and after his death to Misn Lai. An in* 
atrument in writing dated the 19th August 
1900 was accordingly drawn up and 
executed by the parties to carry out the 
arrangement come to. By the terms of this 
document a zarpeshgi lease or mortgage was 
granted by Syed Abbas to Poran Mil and 
Saudagar Mahton for a period of 10 years. 
After reoiliog the necessity of borrowing 
money, it proceeds, “accordingly Babn Puran 
Mai and Saadagar Mahton have agreed 
to take lease by making an advanoe 
of the sum of Bs, 46,300 carrying interest 
at 11 annae per cent, per mensem for a 
period of 10years”of the Majzis io question. 
Provision was then made for paying off 
Sindagat’j advanoe of Bs. 4,^00 at the end 
of three years. The rent was also to remain 
at the old rate of B^. 4,510 for the same 
period and from tbij the sura of Bs 3.597 


was to be deducted for interest on the new 
loan and the balance of Rs. 903 was to be 
paid to the mortgagor. For the remainder 
of the term of 10 years the rent was to 
be Rs. 5,3.0 including Government revenue 
and cesses and the balance, as already stated, 
of something under Bs. 2 was payable 
as hakkajrt to the mortgagor. The mort¬ 
gagor also bad the option of paying off the 
whole or a portion of the advanoe of not 
less than Br. 5,000 during the currency of 
the term, in whioh case the rent would be 
increased by the amount of interest propor¬ 
tionate to the sum repaid. The whole of 
the zarpeshgi money or such portion as bad 
not been repaid under the above option was 
payable at the end of Jeyth 1317 F. (June 
1910 A. D.), when the lease should come to 
an end and the mortgagor would bs entitled 
to get direct possession. But in the event 
of non payment of the whole zarpeshgi money 
by last year of the term, the lease with all 
its conditions was to remain in force until 
the whole or such part of the debt as was still 
due had been paid up. 

There can be no doubt from the terms 
of this document that both Saudagar Mahton 
and Puran Mai are referred to as the parsons 
. advancing the money and acquiring the in¬ 
terest in the property, in addition to the 
passage already quoted the following clause 
appears:— 

“Therefore, of our own free will and accord 
we” (Syed Abbas and his brother wheat 
that time also had an interest in the property) 

* have given in lease as detailed below for 
10 years on receipt of Bs. 43,600 in advanoe 
carrying interest at 11 annas per cent, per 
mensem to Babu Puran Mai * * * 

and to Saudagar Mahton * * * # 

the whole and entire 16 annas of each of 
the Mauzas.” 

Tbrougbout the document these two are 
referred to as the lessees. Only one other 
passage in this document need be referred 
to. It provides that “till payment of the 
zarpeshgi money the said Mauzas shall stand 
mortgaged and liable.” The effect of this 
document was to create a mortgage over the 
leasehold interest in the property as security 
for the re payment of the advanoe, with the 
stipulation that the lease should continue in 
any event for 10 years on payment, of trio 
reserved rent notwithstanding the aaitior 
discharge of the debt. The lessor cooUi only 
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radaem on ra-paymsnt ot the loan, other«rifla 
the leaiees' interest woold oontinae indefi* 
nitely. 

No portion ot the loan was repaid dariug 
the onrrenoy of the term and Sandagar having 
died in 1907, his aon Misri Lai snaoeeded 
him ai karta of the family. The 10 years’ 
term expired on the 30th Jeyth 1317 F. 
(June 1910 A. D.). Bat nothing was then 
done by way of repayment and the lessees 
remained in possession until 5 years later, 
when a earn of Rs. 41,77'J*6‘9 was paid to 
Puran Mai on the 29th Jane 1915, t ^ , on 
the 2nd Asarb 1322 F. or two days after the 
end of Jeyth that year. The halanee of the 
zurpeshgi money, amonnting to Rs. l,^29-9 3, 
was dednated on aaaoont of aertain sums 
said to be dae from Misri Lai to Syed 
Abhaa for rent of another Mauza and other 
small items whiab Puran Mai agreed to settle 
in aaaount with bis oo lessee. It was alleged 
on behalf of Syed Abbas that Misri Lai and 
Puran Mai went together at his reoaeet to 
his house some 3 or 4 days before the 30cb 
Jeyth and that they both agreed on that 
oooasion to these deduotions, and said they 
would oome again oo the HQth Jeth and 
reoeive, the money, but (bat Misri Lai alone 
came on the 30tb, Puran Mai not being 
present, and on that oooasion the money was 
tendered to Misri Lil, who said that he 
had not the patta in bis possession as it was 
with Paran Mai who would return it. This 
evidence v(as given by Ragbubans Sabay, 
the Mukhtaram of Syed Abbas. This witness 
further stated that later on in the evening 
of the 30th Jeyth Puran Mai did turn up. 
but for some reason not explained the money 
was not tendered to him then. The next 
day was a holiday and on the folloering day 
the 2cd Assarh the money was paid to 
Puran Mai ae already stated. Between the 
30tb «ieyth and the 2nd Assarh Ragbobans 
soDSulted his employer’s Vakil, Rai Bahadur 
Purnendu Narain Sinhs, as to bow payment 
should be made and was advised that as the 
money was payable to joint mortgagees be 
sould get a good dissbarge by raying it to 
one. Tbe Rai Bahadur wae called as a witness 
on behalf of Puran Mai. Syed Abbas had 
been his client for some years and he bad 
been preeent vthen the tnipf>shgi deed of the 
19th August 1.00 was executed and was an 
attesting witno^s thereto. He bad no very 
elear re'Qolltotion of aDythiog that Puran 


Mat told him about tbe doooment on 
that reeasiop^ but he was evidei tly stating 
the laots impartially to the best of bis re* 
solleotioD, and he says that be wae informed 
by Puran Mai when tbe deed was exesnted 
that tbe money was to be repaid to both 
Misri Lai and Puran Mai. He further says 
that when Ragbubans asked his adviee as 
to the manner of payment in 1915, he was 
told by him that Mi#ri Lai was endeavooriog 
to avoid payment and did not turn up ar the 
time when rarn'ent ^a- due w(>ioh eae fhe 
SOch Jeyth. Thu oomplAtnt was that Mi»ri 
Lai was endeavouring to evtide payment 
within the month of Jeyth. The ev’dei csof 
this witnei-8 oan undoobtedly be accepted 
as accurate but it materially differs from 
tbe story put forward by Raghubans and Ss 
far as it goes, sorroborates that of Misri 
Lai which will be referred to presently. Tbe 
evidence of Raghubans was that Misri Lai 
agreed to everything suggested and was will* 
ing that the dedoonons referred to sh ould 
be made from the e'trpeshgi money, and that 
he in fact turned up at tbe house of Syed 
Abbas on the 30-h .leyth and that it was 
Puran Mai who Hid not come on that occasion 
and that Misri Lai qu te agreeable to 
the money being given to ■ uran Mai Tbe 
account given by Misri Lai diffeis materially 
from that of Haghubans. His story is that on 
the 2nd Assarh a servant of Syed Abbas told 
him that the latter wanted to see him about 
paying off tbe tarp^shgi, whereupon be pointed 
out that as the 30th Jeyth bad passed it was 
too late to take payaient that year. Nothir g 
else happei ed and be did not go to Paina or 
ever at>k i yi-d sbba<> or any one ehe to pay 
bisetare to Puran Mai or anlbori^e tbe >aUer 
to receive it, nor did be agiee to any deduc* 
tioDB lit'f was bny money ever leofiered to 
him. Tbe view be took of the tarpeehgi 
lease apparently was that it oculd only be 
terminated by payment at tbe end of Jeyth 
in any year and as that date bad passed, 
tbe lease must eontinue for at least 

another year. If tl 14 story be accepted 
as it was by the lean ed Judge it follows 
that Misri Lal’n interest an morrgagee 
was lever redeemed ; nor was any tender 
ever made to him ot what was due. The 
leaned Judge, who dealt Very earffolly 
with the evideree, arrived onhehitaiii gly 
at tbe oonolusioL that Misri L^I’h story 
was true and that that of RaHbubai e.aud 
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Paran Mai and the other witoes^ea for 
the defendants ooold not be a^'eepted. Ha 
was very onfavonrably impressed by the 
evidenae of Paran MU who, he says, 
hesitated* took time and did not tell as 
the whole truth. ” Paran Mai's evidenae 
in the main sapported that of RiKbabans 
but differed from it in some important 
details. He eooBrms the latter in so far 
as he says that Misri Lai agreed that be 
should aeoept payment from Syed Abbas 
of the whole of the eirpeshaffi money save the 
deduotions already mentioned and that 
Misri Lai was qaite agreeable that these 
deduotions should be made. He differs 
from Ragbabaos as to what took plaoe 
when he and M'sri Lai went together to 
the hoase of Syed Abbas a few days 
before payment beo^me due. Paran Mai 
eays that Syed Abbas sent for him and 
When be went to the latter's hoase. he found 
Misri Lai sitting there bat did not know 
for what baainess be bad oome. Syed 
Abbas did not say to Misri L»l that be 
woald pay the tarpeihgi money, and there 
was no talk at the time as to whether 
the rent due to Misri Lai woald be d^dast* 
ed 0 details were dissassed. All that 
Syel Abbas said was that he woald pay 
the money, bat w'''eo or where was not 
ibenti mod and he did not meet Syed 
Abbas again after that notil the money 
was aotaally paid on the ^nd Assarh. The^e 
stories are, toerefore, not in themselves 
eoosis'eob and it is highly improbfcble if 
tSa whole earn was doe to Paran Mai and 
Misri Lil also owed him a earn of over 
Hs. 5?,00J» as be alleges in bis plaiat in Slit 
No. in respeot to these Manzis that 
Paran Mai woald raadily agree to oonseat 
to a dedaotioQ of over Rs. 1,803 dae from 
Misri Lai to the mortgagor on an entirely 
different transaotion and take the ohaooe 
of resoveriog it bask from Misri Lai in 
addition to his exi-^tiog liabilities, aod I 
sea DO reason for distarbiog the oooolasioDS 
of fast arrived at by tbe learoed Judge 
on this part of the ease. 

If. however, the wh ile of the loan was 
advanced by Paran M a( w ian the mortgage 
was exeeated, tbea pey nent to him would 
be a complete di-obarge of the deb':, it 
remains therefore, to consider the eviienoa 
OQ this part of toe otieani co determiue 
whether the Uaroal Jalge was jastihed 


in arriving at tho eonolasion that Sandagar 
himself advanced half the loan. X have 
already stated shortly tbe oase put forward 
by Misri Lai as to bow tbe advanoe oame 
to be made, and up to a point there is no 
dispute between the parties. Tbe oase of 
Paran Ma], however, is that be advanced the 
whole of tbe money and allowed Saadagar 
and afterwards Misri Lai to remain in 
possession of the property as bis agents to 
collect the rents on his behalf, taking as 
commission half the net profits after paying 
the interest dae to Paran Mai and tbe 
Q-3varnmeot revenue and other necessary 
oatgoings. It is admitted that no written 
agreement was entered into between tbe 
parties at any tims as evidence of this 
arrangement, althoagh the t'lrpeshgi lease 
itself clearly inlisates that the money was 
a'dvinied by bitbtbe lessees and was re* 
payable to them both. Paran Mil givss 
two reasons for allowing Saadagar's name 
to appear in tbe docameot as one of the 
lessees, first, that be had complete confidence 
in him. and, secondly, that there was a 
fear that tbe tenants might turn refractory 
if it were known that Paran Mai alone 
was the ticcadir. It appears, howeyer, from 
Paran Mai’s own evidence that bis ficst 
acqaaintanoe with Saadigar da';ed from *2 
m mths before the triosaotion was eo^ered 
into. It also appears chkt from the b^gin* 
ning the tenants knew that Purao Mil was 
one of the ticeiian aod there is no 
8igg<=‘8tioQtbat any troahle arose in conse* 
qasose of this It is almist ioconcsivible 
tbit a Mirwari in the p'^sition of Paran 
Mil, who in addition bad considerable 
Zamindari interests, woald ooodact his affiirs 
in each an anbasiness-like manner and allow 
a comparative stranger, as Saadagar then 
was, to be joined with him as lessee and 
remiin in possession of the property witbont 
Sims dooament in writting dadoing their 
relative p jsit;o is. The only evidence which 
at all sapports Paran Mai’s story is the 
fact tba*. the advance made to S/ed Abbas 
in omsideration of the tarpashgi liase was 
mile by a ooeqis drawn by Paran Mai 
on the Ba k of Bingilontbe L5cb Septem¬ 
ber I 00, iOiaca mo’itb after tds letsa was 
exec iced. Paran Mai bad pr 0 vi)a'ily had 
dealings with the Baok of Baagai and on 
tne ocb Saptemoer ll>00 a new aooiiii’( 
was opened in bis name with that BanL., 
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afid between that date and the 13th Sep* 
temher deposits amonDtiDgf in all to over 

Rs. 59,000 were made to the oredit of 
that aoooant. It is Mieri Lai’s ease that 
this aooonnt was opened for the express 
purpose of oolleoting the money to he 
advanced to Syed Abbas and that a deposit 
of Rp, 24,075 made on the 11 tb September 
inoladed Rs 21,800 of Saudagar Mabton’s 
money. Mieri Lai’s ease is that this 
money was brought from Kalyan Bigha 
where Saudagar lived to Patna where 
Puran Mai lived on the back of an elephant 
and was taken to Puran Mai’s dukhan on 
the loth September, and on the following 
day deposited in the Bank together with a 
farther sum of Puran Mai’s own money 
making together the sum of Rs. 24,075. 
This story is onrroborated by a number of 
witnesses, some of whom aooompanied the 
elephant whilst others went by train from 
Kalyan Bigha to Patna City station 
where they transferred the money from the 
elephant to a ticca gharry and took it to 
Puran Mai’s house. A further sum of 
Rs. 11,000 appears from the aooount to have 
been deposited by Puran Mai on the 13th 
Septeruber. There was then an amount of 
something over Rs. 59,000 t? the oredit of 
this aooount, and it ie admitted that on the 
15th of the same month Puran Mai drew 
a ofaeque for Rs. 59,000 in favour of 
Baijnath Singh, Syed Abbas’s creditor. 
It ie not disputed that this cheque inoluded 
the Rs. 43,600 zarpahgi money for the 
lease in question in this suit and a further 
sum payable by Syed Abbas to Baijuath 
in respeot to another transaotion in wbioh 
Pnran Mai was Bnanciug him. Puran Mai 
oontended that the whole of this money 
was his own and that the aoooant had been 
opened with the Bank of Bengal before 
the tarpethgi was ezeouted and that the 
deposits were not made for the purpose of 
oolleoting the tarpeshgi money and paying 
it by cheque, Thie 8»ory, however, is not 
borne out by Gobind Ram, the brother of 
Puran Mai and one of bis witnesses, who 
saye that the aoooDut was opened with 
the Bank of Bengal after the lease was 
exeonted for the express purpose of oolleot* 
ing the morey, and the account iteelf 
appearing fiom (be Bark bocks shews that 
the first deposit wns tDade on the fth 
November. Puran Mai was orcss esamioed 


[1930 

as to the souroe from whiob these deposits 
oame, but was unable to give any aooount 
except that he said he got the money 
from Calcutta. He said, however, that he 
had a jama kharaeh book wbioh would shew 
from what souroe the money was obtained 
at the time nf depositing in the Bank, and 
unfortunately he was not orosa-examined 
further as to the speoifio item of Rs. 24,075 
deposited on the lltb September, wbioh the 
plaintiff olaims included his money, and 
the evidence of Misri Lai’s witnesses was 
not taken until after Puran Mai bad been 
examined. It was strongly urged before us 
that this lack of cross examination upon 
a vital point in the ease went a long way 
to support Pnran Mai’s oase and that the 
story as to money being brought to Patna 
and banded over to Puran Mai on the lOth 
September ought not to be acoepted. There 
is no doubt considerable force in this 
argument, and it would certainly have 
assisted Mieri Lai’s ease had the learned 
Yakil appearing on bis behalf put the 
whole story with regard to the payment 
of this money by bis client and the sub* 
sequent deposit in the Bank to Puran Mai 
in crosB'examinatioD instead of eonfiniDg 
himself to a few questions as to the souree 
from wbioh the deposits came. There are, 
however, so many improbabilities in the 
etory presented by Puran Mai that 1 am 
not prepared to say that the learned Judge 
who saw the witnesses was not justified 
in disbelieving bis evidence and accepting 
that of Misri Lai. No dooumeots were pro* 
dnoed by Puran Mai in support of this part 
of hie story, nor bad he the jama kharoch 
book with him upon which he relied. This 
hook he stated was in the possession of 
an arbitrator at Calcutta who at that time 
was sitting upon an arbitration in a partirion 
oase between Puran Mai and other members 
of bis family, and the Court ordered a 
telegram to be sent to the arbitrator 
asking for the book to be sent. The 
telegram was sent the same day that 
Pnran Mai gave his evidence, and a reply 
was received from the arbitrator that there 
must be some misoonoeption as the account 
books bad been taken away by Puran Mai 
and his brother Eome time in the previous 
year and were i3ot in his posse esicn 
Abcut a week later a letter was addressed 
to the Pesbkar of the Subordinate Julge ’4 
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Court from ibe arbitrator, Btaiing tbat 
although sooe of tbe acoouut bocks of 
Puran Mai were in bis posseesion, some of 
them were with Baba Kanfaai Lai Mabsuddi, 
who was apparently another arbitrator 
eogiiged in tbe came oase, and that be bad 
apked tbe latter to forward them. Tbe 
railway receipt for these book*, when they 
were sent by Sanbai La^ was received 
by tbe Pesbkar bat returned presuioably 
with tbe consent of tbe Judge as there 
bad been no order of tbe Court request* 
ing Kanbai Lai to send them. On tbe 
^nd March when the evidence of both 
parties was closed, Paran Mai petitioned 
the Court to appoint a Commissioner to 
examine these account books, bat tbe 
Judge rejected the petition on tbe ground 
that he did not consider it a bma fide 
one and that every possible opportunity 
bad been given to the petitionerd to produce 
their documents at an earlier period. It 
was urged before us tbat Puran Mai Lad 
been unfairly treated in this matter, first, 
becaase after be bad agreed to tbe two 
oases being tried together bis evidence was 
taken first by the order of the Judge and 
tbat be did not tbiuk at that time tbat 
these documents would bs necessary, and 
that be ought to have been givsa an 
opportnuity after Micri Lai’s witnesses 
were examined of cilling rebutting 
evidence. I do not think that be has any 
grievance from tbe fact that be was ordered 
to begin and call his witnesses first. He 
was tbe plaintiff in Suit No. ^2 and tbe 
trial bad originally been fixed for bearing 
on the 9tb May 1916 in tbat suit, by which 
date he was ordered to be ready with bis 
witnesses and evidence. Tbe case did not 
in fact come on for heating until many 
months later. Acoordiog to the procedure 
by which the trial of actions is governed, 
tbe parties must produce at tbe first 
hearing of the suit all tbe doconientary 
evidence of every description in their 
possession or power on which they intend 
to rely and which has not already been 
filed in Court, and no other documentary 
evidence eball be received at any eabae* 
quent stage of the proceedings unless good 
cause be shown to tbe satisfaction of ibe 
Court for tbe non-production thereof. 
These rules have the saintary effect in 
many eases of preventing documentary 


evidence from being fabricated for tbe 
purposes of tbe case. In the present case 
some documents bad been produced on 
behalf of Puran Mai which tbe learned 
Judge rejected on tbe ground tbat they 
were not genuinr, and 1 see no reason for 
interfeiing with his discretion in refusing 
tbe applioitioD to have these account books 
examined by a Commissioner in the oirenm* 
stances. Tbrooghout tbe record there Is 
DO documentary evidence apart from tbat 
already mentioned to suggest tbat Puran 
Mai alone advanced tbe zarpeshgi money, and 
snob oral evidence as there was cn this 
point was by no means ooDvinaiog and 
was dismissed by the learned Judge as 
uoworlby of credence. Tt is also very 
significant tbat if be alone cas entitled to 
the whole of tbe interest on tbe sum 
advanced, he never in fact received, it 
from Saudagar or after bis death from 
Misri Lai and althongb bis case is tbat 
they failed to pay him this money and a 
large debt was accumulating against them 
without any security for its payment, he 
appears to have taken no effective steps 
to obtain any account from them upto 
tbe moment tbat Misri Lai’s suit was 
instituted. In fact altbocgh Misri Lai 
institnted bis suit for possession on the 
10th July, a few days after be was dia* 
possessed, and made an alternative claim 
therein against Paran Mai for half the 
larpeshgi money, it was not until the 2nd 
December tbat Puran Mai filed bis suit 
for an account. Although Saudagar died 
in 1907 without rendering any account 
to Puran Mai, Misri Lil was allowed 
without protest to continue in possese'cn 
of bis half share iuoluding the interest 
on the zarpethgi money as well as half 
tbe net profits, and still no accounts were 
obtained from him and in tbe Record of 
Rights finally framed and published on 
the let August 1910 tbe names of Puran 
Mai and Misri Lai were recorded in the 
Khewat relating to these Manz.as as 
intereevod in equal shares without any 
prote.^t on behalf of Puran Mai. The only 
reason given by the latter for allowing 
tbi^ state of affairs to continue was (hat 
he bad confidence in Saudagar whom he 
bad met for the first time about a y^nr 
before the tarpeahgi lease was exoonts:?. 
This confidence one would hare 
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bftve been eeriooely shaken when on bis 
death no aeoonnts were fortbeoming, and 
yet we find that bis eon Misri Lai was 
allowed to ooDtinne in posBession of bis 
half ebore reoeiving half the interest and 
ball the profits in the same way an bis 
father bad done before him It is alleged 
that Misri Lai rendered some aeoonnts in 
the year 1S09 wbieb purported to be in 
the bandwritting of Nanrangi Lai tbe 
Patwarif bet this woold not explain why 
matters were allowed to go on some six 
yeaie longer witbont any settlement of 
this aooonnt. Nanrangi Lai denies that 
these papers are in bis bandwriting, and tbe 
learned Jndge on eomparing them with 
the admitted wriring of Nanrangi Lai 
rejeoted them as spnrions, It was said 
that Nanrangi Lai wonld be sent to explain 
the^e papers but it is admitted that he 
never came. Moreover, the papers relied 
on shew an entirely different state of 
affairs from that aotaally existing. These 
papers shew Danabandi, altboogb admittedly 
the Maezas were Batai, and they further 
in other eases shew a higher rate of rent 
than that admittedly existing and differ 
in other respects from tbe exie^tiog facts, 
as pointed out by the Lamed Judge. 1 
ean see no reason whatever, after reviewing 
the whole of the evidence, to differ from 
tbe ooDclnsioDS of fact arrived at in the 
trial Conrt. 

Tbe only question which remains is 
whetl er payment to one of two mortgagees 
is a dit-oharge of the mortgager’s liability 
to the other. The common law rule that 
pnynitnt to one of two joint creditors 
discharges the debt due to both is subject 
to the eqnitable rule that mortgagees 
most, unless tbe contrary is shewn, be 
I'fgarded as having a separate interest in 
the money advarsfd, althrngh they fake 
i joint peonrity, and mopt be treated as in 
the pofitioo of teDBnt*-»in ooinmon and not 
Joint tenants [eee St^ v. Steeh (i) ard 
Fcwell V- Brodkurst (2)]. It was onntf ndf-d 
before a? that thie drotrine wns not the 
law of Ibis countiy and tbe case of Parser 

(1^ ?2 Q. B. D Wat p. filOj 58 L J. Q B 

802 60 L T S'H: 37 W. H ATH. 

(i) ^K)t»2‘h ItO: “0 L. J. Ch.687^84 L. T. 620- 

49 W, B. 632i 17 T. L. B, 601. 


Maran v. Santana Qoundan (d) was relied 
on. Tt was held by tbe Madras High 
Court in that ease that payment to one 
of two joint mortgagees was a good discharge 
of tbe debt to both, and thie was followed by 
tbe majority of the Foil Bench of that Court 
in tbe case of Sdannata Annepurnamma v« 
Uppala Ahkayya (4) where the queation was 
whether one of eeveral payees of a negotiable 
instrnment ean give a valid disobarge of tbe 
entire debt without the concurrence of the 
others. Of tbe three learned Jndges who 
decided that case one of them, tbe Chief 
Justice, dissented. So far as mortgagees 
are oonoerned, the view of the Madras 
H'gb Ooort has bren repeatedly dissen^fd 
from by the High Gonrt of Calaotta [pee 
Husainara Begum v. Fahmonnetsa Begum 6) 
and lines Ohandra Bnnersee y. Difiobandhu 
J^akanti (6) and other ease* . The Madras 
decision in Bather Maran v. Famana Ooun- 
dan (31 (u&Mup.) may be jnstified on tbe 
ground that tbe mortgagees in that case 
were in fact joint and took as joint ten* 
ante, but in my opinion tie rnlirgs in 
Seeds V. Steeds (1) and Bowell v. Broadhurst (2) 
(uhi sup ) are good law in this country and 
mortgagees will be regarded as having 
several interests nnless the contrary be shewn, 
and tbe decisions of the Oalentta High 
Court correctly lay down the law on this 
matter. It was contended that an effer of 
performance bad been made to Misri Lai 
on the 30th Jetb, but as already stated 
tbe evidence cf this tender to Misri Lai 
cannot be accepted. Section 35 (3J of the 
Indian Contract Act was relied on as ehew* 
ing that ihe legal ooDSfquenoe of the offer 
subsequently made to Pn an Mai and tbe 
Bcoeptance by him was to put an end to 
the debt. It will be observed, however, that 
this part of the section relates to joint 
promisees and the piesumption is that co* 
mortgHgees are not joint. It is unneoeesary, 
therefore, to consider further the effect of 
this pfctioD. 1 may mention that tbe 
Allahabad High Court baa taken the same 
view «s that rf Calcntfa, that one of two 
moTtgagets who lave advaioed the n ortpflge 

^3) 2ft M. 461; 7 M. L. J, 2'9; 7 Ind Deo. N. 8.) 
327. 

,4) 19 Ind raa. 12: 8ft M. P4<«j 13 M'. L. T 268 
(19 8 M. w N. A h: y* M L. T ^33. 

t5j8 1nd C89 8378 3*4 0,. 4.j 13 C. L. J. 8. 

(0) 29 lud. Cae. 956; 21 0. L. J. 670. 
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ttonej equally eannot give a good die* 
eharge ot the entire mortgage debt with* 
oat the ooDsent of the other. 

In my opinion these appeals should be 
dismissed with eosts. 

OOTTTTs, J.—I agree. 

ApTpealt dumimd. 


BOMBAY HIGH COUaT. 

SsooMD Civil Appei.l No. 830 of 1917. 

September 9, 1^19. 

/ reien^;—Mr. Jos^iee Shah and 
Mr. Jnstioe Heyward. 

AMRIT VAMAN INAMDaR—P r.iiM fp 

-^Appllealt 

VPT*U$ 

HARl QOViND KULKARNI— Defemdamt 

— B*spoiid«iit, 

Bombay hereditary Of^ea Act (III of a ^6 

•“Settlement of village—Survey number, exclusion of— 
Burden of yrooj —Inacia and Raranjams, graiit of — 
PTevumjition—Grant oj royal ahare of revenue or of ooil, 

a 

Where a aanad ovidoncia^ a settlement under 
section » of the Bombay Hereditary Offices .ict 
mentions a hole village, a party who nlleges that 
a pa ticular survey number of that villngo is out. 
side the scope of the settlement must prove his 
allegation, [p. 4l<i, col. •.] 

In tho case of inama and aaranjame in the 
Bombay Presidency the ordinary presumption in 
respect of snch a settlement ae the foicgoing is in 
favour of tho giant being limited to the royal 
■hare of the reveni e, in the absent e of ai.y words to 
indicate a grant of the soil, but theahfi'»nte of mch 
words nould not neceFSa ily estubli h that the g ant 
irof the royal share of the revumo only [p 4 5, 
OoU & ] 

SeiMia appfal from the deoision of 
the AfS'stant .lodge. Brlgaom, iti Appeal 
No. 253 of 19i4, reversing the decree \ aa^ed 
by the First Class Snbordinate Judge at 
Beleanm. in Snir No. 48'J of 1913. 

Messrs. Joyakar aod K. H, Eelkar, for 
the Appellant. 

Msssrs. Lhurardhfir, D. R. M-n^rikar aod 
H, 0. Knlkarnif *fr Rfs-rndent No. 1. 

JUDGMENT. 

Sh.u, J—The plaiLtiS id this ca-e soed 
to recover pneefseion of a part cf •‘nrvi^y 
No. 45 in the village of Rajgoli Khuid 
^ith Hs. I0> as proBis for one ycarfnm 
defeiicant No. I atid his teranfs Ue 
Alleged that the property was Watao 


property, and that the alienation thereof 
effeored by bis fatber in favour of defendant 
No. 1 was not valid beyond bis lifetime under 
eeotiob 5 of the Bombay Hereditary Offioee 
Aot,that his fatber died in January 191^, aod 
tbat be was entitled to the possession of the 
land. 

The defendant No. 1 resisted the elaim 
on the ground tbat under the desree on 
an award ip Suit No. ^53 of li^lO obtained 
by bim against the plaintiff’s fatber, be 
ees ei'tithd to retain posFeseion of fhe land 
in suit until the Shake year 18 (1930 31 A. 
D ), tbat it was not Watan property and 
that the plaintiff's father had aothori* 
ly fo effect the alienaticn in his favour. 

The trial Court found that the property 
was Watan property and that the plaintiff’s 
fatber bed no power to alienate it beyond the 
ttrm of his natural life. It passed adeoree in 
favour of the plaintiff for possession and mesue 
proBts, 

The defendant appealed to the Distriat 
Court, and the learned Assistant Judge 
who heard the appeal found that the 
original grant was not a grant of the 
soil but merely of the royal share of the 
revtna<j of the village, atd that there 
was nothing to show that the land in 
suit was not held by the original loamdar 
at the time of tis grant as his private 
property. Aooordingly he aliovicd the appeal 
and dismisBed the plaintiff’s suit with oosts. 

The plaintiff has appealed to this Court, 
and it is urgtd in support of the appeal 
that the conelnsions reaohed by the lower 
Appellate Court aie ekToneouR. In order 
to appreciate the rival ooo'entinos of the 
pniiies Id this appeal, it is neoeNsary to 
fetbte bti'ffy the bi^iory of the grant of the 
viliugo or Hajgoli Kburd, of which the land in 
soil forms a part. 

The earliest dooument relating to the 
giant cf this village is the order issued by 
tbb then Maratha ruler, SbatLbr.u Uiiatrapati 

to the Mukadam if Monje Kajgoli Budruk 

and Ml oje Rajgoli Khmd in the year 

Tlie grant is in tbe^eiernubr 
■ j ill' re>ipto ed V'lropak'ibara Yduiaji of 
Uofra Uautaoja, who is ihi mo^t Oevoled 
servant of the Swami (King), has been 
rnnoiriog service (to the Swami) w-th 
siiglen.a* of purpose and, ihereloie, it ia 
MOO'bury for the Swami to provive fi;r 
his inaintenanoe by the grant ol an luiuo 
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to him, Therafore, tha Swami is now 
graoioasly plaa-^ed to grant to him as naw 
Inam the whole cf the aforesaid two 
villages Koolbab and Koolkanoo (i. e., all 
taxes and assessments) but exolnsive of the 
(HaksoOHakdars and Inamdars. You should, 
therefore, acting in obedience to this order 
oontinoe the said Inam to him, his sons, 
grandsons and so on from generation to 
generation.** 

The material words in Marathi are:— 

*'Nuian inam koolbab koolkanoo kherij hakdar 
tea inamdar korun radarha donhi ganv 
darohasia ina»i dilhe ait." 

Some years later io a latter written 
by Balajt Bajirao Pradhan the grant 
ia referred to in the same terms, 
and there is a command that the entire 
amai o! the two villages should be oon- 
tinued as Inam hereditarily aooording to the 
King’s letter, the Marathi word for ‘entire* 
being darohasta. In 1858 the Iman Ccni. 
missioner examined the history of this 
grant and decided under Aot XI of 1852 

as follows 


It seems proper and it is ordered 
that the village of Monje Bajgoli Khurd 
exslnsive of the Hakdars and Inamdars 
must, under Appendix 2, seotion 2, of Aot 
XI of 1852, be oontincei as long as the 
line represented by the sonr, grandsons 
and so on born of the original acquirer 
Virupaksha Tamaji, the great-grandfather 
of the olaimant Tamajipant, ooDtiDnes...This 
Faisalnama is only meant to show 
how long the village is to be continued 
as Ma6 (free from the payment of 
revenue).*’ 

In the reasons for the decision the 
village is referred to as standing at the 
time in the name of Yamajipant bin 
Virupakehapant Motalik Desai as service 
Inam in the records of the Collector. 

In 1884 the Inamdar accepted the settle* 
ment io respect of various lands inolnding 
the village of Rajgoli Khurd in lien 
of service on the ocEditions mentioned 
in the Sanad. The terms of the Sarad 
are these:— 


■Whereas in the Zilla of Belgaum certain lands and cash allowances are entered in the Government 
accounts of tho year 1862-63 as held on service tenure as follows 


-- 1 

Lands assess¬ 
ed at 

Cash 1 

allowances ' 

Total Emolnments 

1 

Kauid of tho Watan 

(after deducting Mamool 
Joodeej 

Mootalik Desai. 

),189-4.7 

20-9-0 

1,209-12-7 


and whoi'cas the holders thereof have agreed to pay lo Goveniment a fixed annual payment in lien of 

seivice^^ the said lands and cash allowances shall bo continued hereditarily by 

th ‘ British Government, on the following conditions: that is to say, that the said holdeis and their heirs 
h^ll continue faithful subjects of the British Government, and shall render to the same the following 


fixed yearly dues:— 


Mamool Joodee 

in lieu of service 


• •• 


Rs. a. p. 
0 0 0 


... 230 11 0 


Total 


• ae 


280 11 0 


at 6 annas in tho Rupee 9 13 0 
at 3 annas in tho Rupee 220 14 0 

Two hundred and thirty and annas eleven only. 

In consideration of fulfilment of which conditions— 

_The said lands and cash allowances shall be continued without demand cf service, and with- 

croaso of Land Tax over the above fixed amounts, and without objection or question on the part of 
r* ^rnmoot as to the rights of any holders thereof, so long as any male heir to the Watan, lineal 
C'dbtaral or adopted within the limits of the Wataudar family, shall he in existence. 
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?nd—No Nnzzerana or other demaDd on the part of (Soyemment will be imposed on account 
of the succession of heirs, lineal, collateral, or adopted within limits of the Watandar family, and, 
permission to make snch adoptions need not hereafter he obtained from Government. 

8rd—When all the sharers of the Watan agree to request it, then the general privilege of adopting 
at any time any person (without restriction as to family) who can be legally adopted, will be granted by 
Government to the Watan, on the payment from that time forward in prepetuity of an annual Nuzzerana 
of one anna in each Bupee of the above total emoluments of the Watan. 


DETAILS OF LANDS AND CASH ALLOWANCES. 


cS 

M 

a 

o 


o 

a 

<4 


Bel. 

gaum 


Name of the 
Village 


Those about 
there is a 
(Settlement) 
Committee 
tiou No. 3101 
the 30th of 
1868 A. D., in 
of the whole 
Moujo Bajgoli 


which 
Tharao 
loam 
Besolu- 
, dated 
April 
respect 
village 
Khurd. 


Lands to continue 
(as Watan) 

Nos. 
of the 
Fields 

Acres 

Bevenue 

Assess* 

meat 

1 

A. G. 

Ks. a. p. 


Cash 

allow¬ 

ances 

Total 

Rupees 

Mamool 

Joodee 

Rupees 

Bs. a. p. 

1 

Bs. a. p. 

Bs. a. p. 


; 738 0 7 0 0 0 






738 0 7 


Oil the 
gross ill. 
u o in 0 . 
w a t a u 


se t t I c. 
mcut ju. 
di at 3 
aouus in 
tlie rupee 
amo u u t. 
iugto Bs. 
138.6.0. 


This settlemect is on the lines of the 
Gordon Settlement; and the lands inolnding 
the village of RajgoU Khard are assigned 
on certain terms in lien of service. There 
is DO provision in the Sanad giving to the 
Watandar any right (o alienate the Watan 
beyond bis lifetime, and the Watan is men¬ 
tioned as the Matalik Dasai Watan. Thera 
are other doonments of minor importance, 
which need not be referred to. 

In 1910 the defendant No. 1 obtained a 
decree on an award against the plaintiff a 
father for a certain claim and the posses¬ 
ion of the land in sail, wbieh is referred 
to in the decree as Watan land, was to be 
retained by the defendant for a certain 


number of years. The terms of this 
decree have not been referred to in detail 
in the argument before us. Bat the decree 
is accepted by Loth the parties as effecting 
an alienation by the plaintiff’s father for a 
oeitftiu number of years. The land in suit 
forms paro of the village lands, 

it is clear from these facts that the 
sattleme-'.t effected in 1&84 is referable to 
section J of the Bombay Hereditary Offices 
Acv, is binding upon the parties. Accord- 
ing tv that settlement the village of RajgoH 
Khard is Wafan property. Under section 5 

of the Act no Watandar oan mortgage, charge 

alienate or lease for a period beyond the terrn 
of his natural life any Watan or any part 
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therpoHoftpy DPrson who is not a Waf-ftndar 
of the same Watan witbont the saTotion of 
GovarDmeot! and this provision applies to any 
Watan in respect of whioh a service oom- 
matation settlement has been effected under 
section )5 of the Act, unless the right of 
alienating the Wstan without the sanction 
of Government is conferred upon the Watan- 
dars by the terms of the settlement The 
defendant No. 1 is not a Watandar of the 
same Wa<an and no such right of aliena 
tion has b^^en conferred by the terms of 
the settlement. The Sanad in this case is 
in the u^nal form adapted to the Gordon 
Settlement, and it is clear, on the terms 
of the secMon as aho on the decisions of 
this Ocui’l relating to the Gordon Settle¬ 
ment in Arpa-i Bopuu v. Keshav ^hamrac 
(1) ard v. Bamekandrarao (2*, that 

in the absence of a sanction of the Govern¬ 
ment ary alienation of the Watan property 
beyond the term of the Watandar’s natural 
life is inoperative. The village of BajgiH 
Khurd is Watan property having regard to 
the deBuitiona of * WaUn property’ and 
‘hereditary office’ in the Bombay Hereditary 
Offices Act. Uthe land in question forma 
part of the Watan property, the alienation 
thereof could not be valid after the death of 
the plaintiB’s father. 

For the plaintiff it is urged that the burden 
of showing that the land in suit is not a 
part of the Watan property is on the defend 
ant. that he has failed to discharge ihat 
burden, that the distinction between a grant 
of the royal share of the revenue and a 
grant of the soil whioh is recognised in 
this Presicienoy with reference to luams 
and Saranjams cannot be, and has never 
been, extended to Wataus, and that the 
presumption in favour of a grant being 
limited to the royal sbare of the revenue 
even in the case of Inams and Saranjams 
eanuot be made in view of the observations 
of tbeir Bordsbips of the Privy Council m 
Suryanaroyana v. Batanna (3). Farther it 
ia contended that cn the terms of the 
grant in this case it ought to be held that 


(1116 B. 13; 8 Ind Dec (n. b ) 9. 

)-n 20 B 423 ; 10 Ind Dbo «>•. b ) 845 . 

48 Ind Cab. ^'89; 45 1 A. 209 at p. 218; 41 M. 
1012^ 26 M L. 1 ^0. 119 8) U. W. N 859; 23 0 , 
w N 27 • 9 L. W. i:6. 29 C. L. J. 163; 1 P L. H. 

<P.C.- 11;*36 

(p'o')- 


the grant wai of the soil and not merely 
of the royal share of the revenus of the 
village. 

It is urged for the defendant that the plaint* 
iff has failed to show that the land in suit 
fnrmfl part of the Watan proosrliy, that the 
Witan property here only means the royal 
sha»'e of the revenns and not the soil of the 
vilUge of Baigoli Khurd according to the terms 
of the Saoad, that even according to the terms 
of the original grant oonfirtuii by the 
Inam Commissioner it is limited to the 
royal share of the revenue and does pot 
extend to the soi*, and t»ia6 this distiuotion 
is well recognised in this Presidency aid 
ought to be accepted in this case io spite 
of the decision in Suryanari.yfin^8 c >8e S). 

In the absence of any cl^-ar pro if that 
the oocuDsncy right iu the Survey Nu nber 
in enit was vested in the plaiutiff'e ameetor 
independently of the g aot and tb«t the 
land in suit was ontside the lands dealt 
with in the Settlement of IS84, I t'link 
that it must be held to bs Wa an mperty 
like the vilfege iteelf. ‘ Watan property ’ 
according to the Act means moveable and 
immoveable property held, aoiuired or 
assigned for providing remuneration for the 
nerformance of the duty appertaining to an 
‘hereditary office,’ which expreeeion includes 
such office even where the services origiunl 
ly appertaining to it have ceased to be 
demanded. It ia difliinlt to treat the village 
mentioned in the Sanad as referring to the 
royal share of the revenue only. The Sanad 
refers to the lands and where the whole 
village is referred to, the lands of the 
village are not referred to in detail by their 
Survey Numbers, Thus where the whole 
village is mentioned in a Sanad evidencing 
a settlement under section 15 of the Bimoay 
Hnreditary Offices Act, it is for the party al¬ 
leging that a parlioular Survey Number of 
that village is outside the scope of the settle¬ 
ment to prove it. In the present ease there is 
no such evidence. The lower Appellate Court 
observes that there is nothing on the record 
to show that the land in dispute was^ not 
held by the original Inamdar as his private 
property at the date of the first grant. 
But at the same time there ia nothing to show 
that it was so held. No document is refer¬ 
red to before us as ebowing that the Survey 
Number in question was held at anytime 
otherwise than as part of the Watan pro* 
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per'y. This oonolnsion is Ptrenflrthenetl by 
the faot that in the deiree in the suit 
of ly^O it is d^f^oribed as Witao land, [a 
the ease of Witan propsrry the dintino* 
tion between ffranta of the rDyal share of the 
revepne and grants of the eoi', whioh is 
admissible in the ease of [oamsand Siren- 
jams, oai«not be ooLveniently made without 
detriment to the statutory restriotion on 
the Watandar's power of alienation an i should 
not be made unless it ie clearly justidel by 
the terms of the settlemeot. The statutory 
restriotion would be limit^d in its soope if 
Buoh a distioetion were made. The 
teriBS of the Sanad in the present case do 
not justify snob a oonstruo'ipn of the grant 
under the Settlement of 1891, I do not say 
that suoh a dietinotion san never be made 

in the ease nf Wa^an^, It is so 111 lient for the 

purpose of this case to observe that no basis 
for suoh a distinotion has been made out on 
the terms of the Sotaement of 1884 with 
reference to the land in suit. 

So far my oonolusion is based upon the 
terms of the Sanad of 1884,and is independ¬ 
ent of the terms cf the grant in 1734 as 
ooDurmed in 1858 by the Inam Commissioner, 
t IS by no means olear on the terms of the 
original grant of 1734 that it is limited to 
e royal share of the revenue. It is quite 
.f?®* contended by the defendant, that in 
18 Preddenoy in the case of Inams and 
aranjams the ordinary presumption, in the 
ft sense of any indioation to the contrary, 
18 in favour of the grant being limited to the 
royw share of the revenue and that olear 
words are neoeesary to indicate a grant of 
0 F'Oihsee KrUhnatav Qaneih v. Ba;iyrat;f4), 
Uamchandra v. Venkatarao (6), Rajya v. Bui- 
Kriskna Qangadhar {6). It is also true that 
6 words ordinarily used to indicate a grant 
0 he soil are water, grass, wood (trees), 
ones, mines and hidden treaeures’, as pointed 
out in Bav^inarayan y, Dadaji Bapuji (7), 

(Ai n V Autaii Lcthshman 

t l and Hamchandra v. Secretary of 

^ ^ ftb^enoe of these words 

oannot be treated as necessarily establishing 

mat the grant is of the royal share of the 


to 29 B 4i6j , Bom. L E. 439 . 

<«) ^9 B. 460 at p. 486; 7 Bom. L. R. < 


. b.) 664. 
640, 


revenue only. There is no decision which 
has gone so far as to lay down that no 
other expression oau iniioate a grant of the 
soil 

Assuming that the nature of the settlsmeui 
in 1884 mnst be determined with reference 
to the terms of the original grant as confirm 
by the Inam Commissioner, it is not a mitter 
of pre.samptton but a question of the o m- 
strait.on of the words actually used. It 
is olear from the reference to section 2, 
Appendix (Schedule B), of Act XI of 1852 
in the deci'^ion of the Inam Commissioner 
that the Inam was then continued aooor-jing 
to the terms of the old grant of 1734 A. 
D. Thus though the word dirobisti is not 
used in the deoidon of the loam V/ommis« 
sioner, it seems to me that by impltoadon 
the grant is continued on the same terms 
as the old grant and that in effect the 
expression used by the Commissioner must 
be taken to be the expression used in the 
grant of 1731 A. D. Thatexp ession is by 
DO means clear or. the question as to whether 
the grant was only of the royal share rf 
the revenue or of the soil also; and apart 
from authority I should have found it 
ditfcalt to construe it as a grant of the 
soil. The diffimlty is increased by the con 
sideration that the usual words (tafa^ taru, 
truna, pashana, nidkit nikth^-pa) indioadog a 
grant of the soil are not used. 1 fiid it, 
however, difficult to distinguish the grant in 
the present case from the grant which was 
oonetrued by this Court in Vasuiev ^andit 
V. Collector of f'unt (10). I think that 
we ought to follow this decision and bold 
that the grant in this case was a grant of 
the soil and not merely of the royal share 
of the levenue. The present case oannot 
be reasonably distinguished on the ground 
that the word dar'basta is not used by tha 
Inam Commissioner in his decision. 

I do not say that the use of the word 
durobasta would necessarily indicate a grant 
of the soil. In the case of Vaman Janardau 
Joihi V. •.‘olUctor of Thana (!«) the grant 
was held to be limited to the royal share of 
the revenue. In that case, however, there 
was a clausa to the tffect that *'the village 
should be continued to him as an Inam 
grant and the revenue of the said village, 

(10> 10 B H. C. B. 471. 

(11,'OB. H. 0. ll.(A C. J.) 191. 
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iooladiDg that of Kasba Gbaak abniild bo 
eotered in Ibe Talnka aoooant to Ibe 
debit of the Jcsbi, on aocoant of Inam." 
In the present ease we have no sneh 
olan&e. It is not easy to reoonoile all the 
observations in this ease with the deoision in 
Vasudev's ease (10). Bat there is no necessary 
oocdiot between the two decisions. On the 
best consideration that 1 can give to the 
qnestioD, 1 think that on ihe terms csed in 
the grant of 1734 and confirmed by the Inam 
Commissioner in 1858, the grant is of the 
soil as in Vasudev^s caAe(lO). 

In this view of the matter) it is not 
necessary to consider the efleot of the 
observations of their Lordships of the 
Privy Connoil in Suryanarayana's case (3), 
relied upon by the plaintiff as to the 
preenmption made in this Presidency in 
favour of a grant being of the royal 
share of the revenue in the absence of any 
indication that the grant is of the soil, 
in the case of Inams and Saranjama. In 
a somewhat similar case their Lordships 
have referred to these observations and 
have pointed out that each case must be 
oonsidered on its own facts and that in 
order to ascertain the effect of the grant 
resort must be had to the terms of the 
grant itself and to the whole oircumstanoes 
so far as they could be ascertained: see 
Vpadrashta Venkata Sastrulu v. Diti Seethara- 
mudu (12). Both these oases were oases of 
ancient Agrahara grants: and the oonsidera* 
tions applicable to Agrahara grants are 
naturally different from those applicable to 
secular grants for service. The question 
whether these decisions of the Privy Gounoil 
require that no presumption that a grant is of 
the royal share of the revenue can be made 
where there is nothing to indicate that the 
grant is of the soil, is one of great practical 
importance: and it will have to be decided 
hereafter, when it arises. As the point 
is argued, I do not consider it inappropriate 
to point out the difficulties in the way 
of interpreting the observations of their 
Lordships of the Privy Council in the 
manner suggested by the plaintiff without 
expressing any opinion on the point. The 
presumption is made in this Presidency in 


(12^ 61 Ind. Cas. 304; 46 I. A. 123 at p. 128j 21 
Boro- 926517 A. L. J, 725; 37 M. L. J. 42; ^ M. 

1205 43 M. 166 (1\ C.). 


favour of a limited grant of the royal 
share of the revenue in tbs absence of 
any words to indicate a grant of the jBoil, 
not because the Courts have felt any doubt 
as to the power of the rulers to make 
a complete grant of the land, bat because 
the grants by the Crown must bs construed 
strictly so that nothing more may be. 
deemed to have been conveyed than what 
appears clearly from the words of the 
grant, and because suitable words, are. 
generally used when a complete grant 
of the soil is intended. This presumption 
may be only another form of stating the 
rule that the Crown grants shoald be 
construed according to their tenor as stated 
in section 2 of the Crown Grants Act A V 
of I89j. The history of the Inams in 
this Presidency and the words in the 
preamble of Act AT of 1852, showing 
that the Act was passed with a view to 
try and determine without delay the 
claims against Government on account of 
Inams and other estates wholly or partially 
exempt from the payment of laud revenue, 
may go to indioate that the grant might 
be merely of the royal share of the 

revenue and of nothing more. The meaning 
of the word “resumption” under that Act, 
as explained by the Government in 1854 
and accepted by this Court in Vtshnu Trimbak 
V. Tatia (13) and in many other 
later decisions both as to Inams and 
Saranjams, may also show that there are 
many grants merely of the royal share of the 
revenue. The observations of their Lordships 
of the Privy Council in ths above oases may 
not be irreconcilable with the decisions 
of this Court, in which it is pointed oat 
that in the absence of any words indicsting 
a grant of the soil, a grant by the Crown 
mast be taken to be a grant of the royal share 
of the revenue only. 

1 would allow the appeal, reverse the 
decree of the lower Appellate Court and 
restore that of the trial Court with costs 
bare and in the lower Appellate Court on the 
defendant No. 1. 

I woald make the same order in Second 

Appeal No, S29 of 1917, 

RiTWAKo, J.— 1 agree. It is simply a 

question of interpreting the deedj of grant, 
which inolade two from the time of the 

(13) IB H. C. R. 22. 
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Maratha ralers aod the Sinad undei^ the 
OordoQ Settlement from the Britieh Govern- 
ment. There is, in my opinion, no saffinent 
ground for holding the grant to have heen 
merely a grant of the royal share of the 
revenue and not a grant of the soil. It 
is similar to the ease of Va$uieo Pandit v. 
Oollector of Puni (10). It is, of oourse, 
neeessary in interpreting snob grants to 
remember what words were in ordinary 
use at the time for diatingniBhing between 
grants of the royal share of the revenue 
only and for grants of the soil, but it has 
also to bs remembered that this was a 
grant for servioe or a Watan grant and 
not an ordinary Inam or Saranjam grant. 
There is no authority exolading from 
ODnaideration these matters. It was merely 
held that there was not a priori presumption 
that grants were limited to the royal share 
of the revenue and ware not of the soil 
in the case of Suryinarayiria v. Patanna 
(3) by their Lordships of the Privy 
Oounoil. 

Appeal allowed. 


PATNA HIGH COUaT. 

Appeals raoa Appellate Decrees Nos. 675 

TO 680 AND 682 TO 687 and 802 of 1919. 

March 22, 1920. 

Present: —Mr. Jnstioe Mulliok and 
Mr. Justioe Sultan Abmed. 

Maharani JANKI KUER of BETTIAH 
THBODH Her MiNiGER Ms. J. T. WHITTY, 
I. C. S.—Plaintiff— Appellant 

verius 

SAUDAGAR RAM and otsers—Defendants 

—Respondents. 

Lfiiidlord and tenant—(kcupancij tenant, ivhether 
entitled to cut and appropriate treee — Custom — 
Burden oj proof—Itccord of Rights, entry in — Vresunip- 
(ion of correctness —Cvidenre before Court —Duty ol 
Court. 

The general rule iu that an occupancy tenant 
lias the right to cut the trees standing on hi;:! 
holding but the landlord has the right to appro* 
priate them. If the tenant cliims any right to 
appropriate the trees, lie must prove a custujn 
Ur uauge to that effect, [p. 418, col. 1.] 

An entry in a Record of Uights is eiiticleil to tlie 
benoGt of the presumption attiiclic-d to it, but wher*- 
the Court has before it the ovideucc upon wliii li the 
record was prepared ami where tho plaintiff'l«?nies 
the corrertness of tho record, the Court i- bound to 

27 


come to a Gnding whether that ovidouce is sutH- 
oient to justify the entry, [p 418, col. 2.} 

Appeals from the deaisions of the Speoial 
Judges, Mozaffarpnr, dated the 5th February 
1919 and 22nd April 1919, 

Messrs. Kenndy^ Fakhruddin and Jadubans 
8ahny^ for the Appellant. 

Mr. Bhagawan Prasad, for the Re¬ 
spondents. 

JUDGMENT. 

Mqllick, J.—These thirteen Feoond 
appeals arise out of thirteen suits institut¬ 
ed before the Assistant Settlement Offiser 
of Ghamparan under seotion 105, Bengal 
Tenancy Aot. It appears that 27 euoh 
suits were originally instituted. Twelve were 
desided by one judgment and 15 by another 
judgment, dated the 5th of April 1918. 

The suits out of whiob these present 
seoond appeals arise belong to this latter 
batch. The plaintiff in all these suits was 
the proprietress of the Betbiab estate. 

An entry having been made in the 
Record of Rights published under section 
103A, Bengal Tenancy Aot, that the 
tenants were entitled to appropriate the trees 
standing upon their occupancy holdings, the 
proprietress instituted suits before the Assist? 
ant Settlement Officer for a declaration that 
the entry was incorrect. 

The Assistant Settlement Officer and cn 
appeal the Special Judge both held that 
the proprietress had no title in the trees 
and maintained the entry. 

It appears that the plaints in the suits 
were amended some months after they 
were Gled, In the original plaints the 
landlord seemed to havo recognised a 
eustom by whiob the defendants were 
entitled to appropriate half the trees, but in 
the amended plaints she appears to have 
withdrawn from that position and to have 
pleaded that she was entitled to appro¬ 
priate all the trees but that as she 
had in fact for many years only realised 
half the value of the trees, the entry 
ahonld be amended by limiting her right 
to that extent. 

The Assistant Settlement Officer framed 
the following issues.— 

1. Is tho plaintiff entitled to halt 
share of the timber and trees standing on 
the pr 0 --ient survey plots Y 

2. What relief, if any, is the plaintiff 
entitled to P 
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The ordinary law U tbattba tenant has 
the right to oat bat the landlord the right 
to appropriate! If the tenant claims any 
right of appropriation, he must prove a 
custom or usage to that effect and, there* 
fore, it was open to the officer who pre* 
pared the Record of Rights to enquire 
whether the tenants had discharged the 
onus which the law bad placed upon 
them. But as section 103B, Bengal Tenacoy 
Act, provides that the Record of Rights 
is presumed to be correct until the 
oontrary is proved by evidence, the 
Assistant Settlement Officer was in 
my opinion right in placing the onus npon 
the plaintiff to show that she bad the 
right to a half share. 

From his judgment, however, it is not 
clsir whether he appreciated the real 
position of the pertic’. Hi seems to have 
been under the impression that before 
the Revenue Officer the onus of proving a 
custom was upon the plaintiff. He also 
Beams to think that in the proceedings 
before him it was for the plaintiff to show 
that there was a custom entitling her to 
appropriate the half share. He had before 
him the evidence upon which the Record 
of Rights was baaed, but be comes to no 
ending that this evidence was sufficient 
to prove a valid custom or usage in law. 
He relies entirely npon the weakness of 
the plaintiff's evidence as to realisation, 
in coming to the 6nding that the Record of 
R’gbts has not been rebutted. 

In Second Appeal No. 802, the Special 
Judge, Mr. Boyce, appears to have adopted 
the same procedure and to have thrown 
the burden of proving the custom upon 
the plaintiff. He concludes bis judgment 
by the observation that isolated instances 
of the oollectiou of the price of timber 
are not sufficient to prove the cnstom set 
np by her. 

Mr. Adami, the learned Judge who 
heard the remaining oases, has stated the 
legal position correctly and has come 
to the conclusion that while the plaintiff has 
failed to show before the Assistant Settlement 
Officer that there was no custom which 
would justify the entry, the defendants 
have proved that there was a custom and 
that the plaintiff had abandoned her 
rights. The learned Jndge, however, does 
not discuss the evidence which be con* 


Cl§20 

eiders sufficient to prove the custom set 
up by the defendants and in my opinion 
there has been no proper trial of that 
issue. 

The Record of Eights no donbb was 
entitled to the benefit of the presumption 
attached to it, bat where, as in these 
cases, the Oourt bad before it the evidence 
npon which the record was prepared and 
where the plaintiff denied the correctness 
of the record, the Court was bound, in 
my opinion, to come to a finding whether 
that evidence was sufficient to justify the 
entry. This view is in accordance with 
the decisions of their Lordships of the 
Calcutta High Court in Sheonaudan Penad 
Sukul V. Baeha Baut (1) and Bagha idoaar 
V. Rani Lakhan Mifsvr (2). 

The learned Spaoial Jndge Mr. Adami 
has held that a deoiaion in a oaee under 
section 103 and a jodgment in a ease 
under section 106, Bengal Tenancy Act, 
regarding certain other tenants in the same 
village were inadmissible in the present 
sails, but in my opinion that view is 
incorrect. This decision and judgment 
would be relevant under section 13 of the 
Indian Evidence Act. 

As in my opinion there has not been 
an adequate and satisfactory treatment of 
the issue on custom in the judgments of 
either of the two learned Special Judges, I 
think their jndgments and decrees ahonld 
be set aside and the cases remanded for 
re hearing. The Special Jndge now exercie* 
ing jnriediction in the matter must come 
to a clear and definite finding whether 
the defendants have proved a valid cnstom 
entitling them to a half share in the 

trees. For this purpose they will be entitled 

to adduce before him such additional 
evidence as they think .necesBary, while 
the landlord will be entitled to adduce 
rebutting evidence in reply. If the 
defendants decline to adduce further 
evidence, the learned Judge will dispose of 
the oaee upon the evidence already on (be 
record, 

The decisions in Palakdkari Rai 
Manners (3), JOalglish v. Qittuffer Huftatn 
{4,1, Sariatullah Sarkar V, Fran AflA 

(1) 4 Ind. Cas. 64; 0 0. L. J. 284. 

(2) 41 Ind. Caa. 804; 37 C. L. J. 107. 

(3i 2.^ 0. 179; 12lDd. Deo. (a. e.) 119. 

(4) 2d C. 427} 12 Ind. Dec. (n. a.J 284. 
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Nandi (5) may be of Bome assistanoe 
to the Ooarb ia ooming to a proper 
finding* 

The appeala are, therefore, deereed and 
the eases are remanded to the lower 
poart for disposal in aooordanee with the 
direotions herein given. 

As there has been some oarelessness on . 
the part of the plaintiff in drawing np 
the plaint, neither party will be allowed oosts 
in this OoDrl. 

SuLTAH Ahhid, J.—I agree. 

Oases remanded. 

(5) 26 C. 164; 13 Ind. Deo. (n. s.) 723. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 818 of 1917. 

Oatober 14, 1919, 
rresent: —Mr* Jaetioe Shah and 
Mr. Jostioe Hayward, 

WAMAN BALVANT KASHIKAR 

AMD OTHEBS—PLAINTIFFS—APPELLANTS 

lersus 

Bahu HABSHBT SHETE and othebs— 
Defendants—Rcspondbntb. 

Civil Procedure Code (Act Vof I9D8J, «. 9 —Right of 
worship, nature of—Suit to enforce rights of worship 
and carrying processions, whether of cti-il nature. 

The ordinary right of a citizen to worship, 
according to bis own belief, any deity and in such 
manner as his belief requires him to do so long as 
he does not prevent others from carrying on similar 
worahip according to their own belief, is a right of a 
civil nature and any interference with tbat right is 
a matter in respect of which relief would, in a pro¬ 
per case, be granted by a Civil Court, [p 421, col. 2.] 

The right to conduct religious processions in the 
public streets is a right inherent in every person, 
provided he does not thereby invade the rights of 
property enjoyed by others or cause a public uui. 
sance or interfere with the ordinary use of tho 
streets by the public and subject to such directions 
or prohibitions as may be issued by the Magistrate 
to prevent obstructions to the thoroughfare or 
breaches of the pnblio peace. Tho right to carry 
on the worship of any deity in any manner that a 
person pleases, subject to similar conditions, is also 
a right inherent in every person, [p. 421, col. 2.1 

Appeal from the deoieion of the Aaeiat* 
ant Judge, Ratnagiri, in Appeal No. 478 
of 1915. eonfirming the deoree pa<i6ed by 
the SeooQd Glass Sahordinate Jndge at 
Ohiplan, in OivU Sait No. 160 of 1914. 


Mr. K, R, Kelkar, for the Appellant. 

Messrs. Jaiyakar and 5. S. Palmar, for Re* 
spondents Noe. 1 and 3. 

JUDGMENT. 

Shah, J.—The qaeaiion in this seoond 
appeal ia, whether the plaintiffi* olaitn is 
oognizable by Civil Coort?. 

The plaintiffs allege that their anoestors 
set np a new Babiri temple at Ohiplan 
for worship and devotional sports many 
years ago, tbat the present defendants’ 
anoestors, who worshipped the same deity 
installed as the old Babiri, filed Sait No. 28 
of 1844 io the Coart of the Manaif of 
ObiploD against the worshippers of the 
newly installed deity, and that in tbat 
suit they in effeot sought to restrain the 
then defendants (plaintiffs’ predeoeasors) 
from oarryiog on the worship of the new 
Babiri in the same manner as the worship 
of the old Babiri. A decree was passed 
in the sait and altimately upheld by the 
Sadder Diwani Adawlat in Speoial Appeal 
No. 4631 in the year 1852, ander whiob 
the then defendants were restrained from 
performing certain ceremonies as being 
appartenant to the village deity, hot were 
allowed to perform them, on their passing 
an agreement to the Collector tbat they 
would not perform the partioalar cere* 
monies as village ceremonies bat woald 
perform them for sports and oat of de> 
votioD. They farther allege that in 1911 
the District Magistrate passed an order under 
section 44 of the Bombay District Police Act 
at the instance of the present defendants res* 
trioting the plaintiffs in their worship to the 
four rites mentioned in the said decree and 
referred to in the prayer claase as items 
Nos. 1, 9, 11 and 13. They allege that they 
have been subsequently prohibited by an order 
made in October 1911 to ase a dhol on the 
said oooasions. They claim in this suit 
a declaration that they have a right to do 
certain ar o of worship in conneotion with 
tho new Babiri and for an injunction rest* 
raining tho defendants from obstracting thym 
in the po.-^ >rmanoe of the worship in that 
manner, i.'aey also claim damages to the 
extent 1^3,5. The acts referred to iu the 
plaicr ir. Iho prayer clause are these: — 

''I. Palkhi procession in the month o' 
Falgau. 

2. Performance of iamasha on to® 6£.-' 
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before the god and iamasia prosession along 
with the palkhi in the town, 

3. Moving about in the town playing 
dUultvad (playing with mad, bto.,) and along 
with n’shans and zendss (banners) on the 
first day of the latter half of Falgun. 

4. Moving about in town playing 
(playing with oowdung) along with nishans 
and zsndet (banners) on the 2nd day of the 
latter half of Falgnn. 

5. ProoessioD of rang (colours) through 
the town and the throwing of colours oo 
each other's bo3y on the 5th day of the 
latter half of Falgnn 

6. Taking of the palkhi to Ohetavali in 

Cbaitra. 

7. Pal kiraka procession in Jeebta and 
Asbad and on ocoasioas a kiraka procession 
of and killing of a goat. 

’8. To do sagar in Shrawan and on the 
full moon day in Shrawan taking of a 
ooooanut in procession from the temple to 
the Bunder (harbour) for offering to the 
water-deity. 

9. Tying pouitj (cotton thread) round the 
wrist of the god in Shrawan. 

10. Taking of the palkhi in procession to 
Uktad in Bhadrapad. 

11. Setting up {ghat) in the temple in 

Aehwin, 

12. Making out palkhi on Dasra day for 
the worship of Shapii tree. 

13. Waivlog lamp about the idol in 

Diwali, 

14. Raising of the banner and the gcd 
going to hunting on the full moon day in 
Paush and the lowering of the banner and 
the return of the god on the full moon day 
in Magb. 

15. And other acts required to be 
done occasionally, and to use the dhol on 
those occasions.” 

The defendants contend that the claim is 
not oognizible by the Civil Courta and 
that on merits the plaintiffs have no such 
rights. The plaintiffs gave a purshis to the 
effect that the right cf performing the 
ceremonies mentioned in the plaint was not 
vested in the deity, but it was their right 
to perform the said ceremonies before the 
deity for ep-Tte and out of devotion. 

Both the lower Courts have disallowed 
the plaintiffs’ claim on thepreliminary ground 
that the suit is not cognizable by the Civil 
Oourte, 
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lo the appeal before ua we are not 
ooDoerned with the merits of the plaintiffe* 
claim, nor with the erfcent and form of the 
relief, which the pUintiffa may be ultimately 
found to be ent.tled to. The only question 
that we have to consider is whether the claim 
is oognizible by the Civil Courts. 

It will be convenient to' state the terms 
of the decree in the suit' of 1841 and of 
the order of the District Magistrate. In the 
suit of 1844 the Court had made the 

following order;— ^ . . 

"By doing oereraonies of manaiihiti snob 
as 'faking oot paUkis, preparing povtist 
etc, at the new temple in course of time it 
will not be possible to distinguish ceremonies 
of manasthiti from the other; and plaintiff 
will thereby suffer. Tberefoi e. the ceremonies 
of manasthiH performed at the inw temple, 

t. e., 

1. Taking out in Sbimga, 

2, Preparing povtis in Shrawan, 

3, ;. Setting up ghat in Ashwin, and 

4. Waiving lamp in diwali 

ebould nolf be performed by the defendants. 
But if the defendants pass a Muchalka 
(recognizance) or Kararto Government that 
they will perform them not as village cere¬ 
monies (ganvkichi manasthiti) but will perform 
them for sport and out of devotion {hhelada- 
hhalbhaktichi), there is no reason to forbid 
them to do so. They should follow their own 
devotion. Performing ceremonies of manw* 
thiti at the new temple is not approved by 
Government. If defendanls don t pass^ a 
Karar, they should not perform the ceremonies 

speoiQed in the plaint. . 

The stone set up as idol by defendants w 
installed according to rites as stated by defend- 
ants’ witnesses. There i?, therefore, no 
reason to remove them. They will b0 
treated like the several ones which some 
psople set up ont of devotion.” 

The District Magistrate passed a oonsiderea 
order'under section 44 of the Bombay 
District Polios Act (Bom. Act ilV ot 

1890), in which he directed in paragraph lo 
(2) that— „ , _ 

“The new Bahiri people should perform 
only the four oeramonies mentioned m 
paragraph 13 above after passing the Karar 
to G)verQm9nt that. they would perform 
them foreport uni out of devotion and noc 
ai of minastkiii] they shall not 
all the other oeremooie? referred to >n 
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paragraph 14 above neither oat of Bport nor 
oat of devotion nor as of manasthiii and 
shali not be allowed to pass any Karar eon* 
oerning those other ceremonies.” 

The ceremonies referred . to in paragraphs 
13 and 14 of the order are the ceremonies 
which are now referred to in the plaint. 

The question is whether the present claim 
of the plaintiffs is of a civil nature. There 
is no queetion in this suit as to the right 
to property or to an office and the explana* 
tion to section 9 of the Code has no appli¬ 
cation. It is not suggested in ibis case 
that the cognisance of this suit is either 
expressly or impliedly barred. In fact 
section 44 of the Bombay District Police 
Act expressly provides that any order made 

by the District Magistrate under sub Beotion 

1 shall be subject to a decree, injunction 
or order made by a Court having juris¬ 
diction. The question, therefore, simply is 
whether the suit as framed is of a civil nature 
within the meaning of section 9 of the Code. 
Almost all the prayers in the plaint relate 
to some processions to be carried in the town 
of Cbiplun on some occasions accompanied 
with some cetemonies in connection with 
the rew Bahiri. The plaintiffs claim the 
right to worship the deity in any manner 
they please and to use the public streete 
for the purpose of prooessions oontectsd 
with the worship of the deity ai detailed 
in the plaint and to uee the dhol on these 
oocasions, and they make it clear that 
they do not claim to carry on any worship in 
connection with the new Bahiri as if it was 
the worship of the village deity (Gram 
Devata). The order of the District Magis¬ 
trate makes it clear that they are prohibited 
altogether from performing any of thefe 
ceremonies, except the four which are nien- 
tioned in the decree in the suit of 1844’, 
even for sport or out of devotion. The 
pleadings in the present case and the terms 
of the order of the District Magistrate 
make it quite clear that the real dispute 
between the parties is as to whether the 
plaintiffs are entitled to carry on the worship 
of the new Bahiri as they please so long as 
they do not perform it as of mancsthiti, 
or whether the defendants have the exolu* 
sive right to perform those ceremonies with 
reference to the village deity and to prevent 
other persons from perform n? similar wor¬ 
ship in connection with another dei*y of 


the same name. Tbs prayers, in the, suit 
also involve the claim ,to use the pul^lijO 
streets for the purpose of certain .religioua 
processions as detailed in the plaint. The 
question in this case if, not whether t^e 
defendants shall be required to perform any 
ceremony or that the plaintiffs shall be re¬ 
quired to do so, hot whether the ordinary 
right of a citizen to worship, according to 
his own belief, any deity and in buo|i 
manner as his belief requires him to do, so 
long as he does not prevent others frotn 
carrying bn similar worship according to 
their own belief, ie a right of a civil nature. 
After giving the best consideration to this 
point it seems to me that in substance 
the plaintiffs’ suit is of a civil nature, 
and if they have a right to worship the 
new deity in any manner they please, any 
interference with that right is a matter 
with reference to which they can get relief in 
a Civil Court provided they are found entitled 
to that relief. 

It has been held in several oases that 
the right to conduct religious processions 
in the public streets ia a right inherent 
in every person, provided be does not thereby 
invade the rights of property enjoyed by 
others or cause a public nuisance or inter¬ 
fere with the ordinary use of the streets 
by the public and subject to such directions 
or prohibitions as may be issued by the Magis¬ 
trate to prevent obstructions to the tho¬ 
roughfare or breaches of the public peace. 
Further the right to carry on the worship 
of any deity in any manner that a person 
pleases subject to similar conditions is 
also a right inherent in every person, and 
it is an important right. I do not think that 
the lower Courts are right in holding that 
the suit is not of a civil nature. In the 
present case the question does not relate to 
anj religious rito-s or ceremonies, but to 
the right of the plaintiffs to be protected in 
the performance of the worship of their 
deity in any manner they please.subjeot to the 
oondition-s which I have already stated with 
reference to the right to use the public 
streets, and to their right to prevent the 
defendants from interfering with the per¬ 
formance of the worship in their owii 
way. 

This conclusion in the present case appoai.s 
to me to be consistent with the view 'vhi-ih 
ibe Sadder Diwani Adawlut to'^V 
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enit of 1841 wbiohd&m»ap to that Ooart« 
It was held by the learned Jadgea tbeo 
that the suit was oognizable by a Civil Court 
under Regulation II of 1827, eeotion 21, as it 
then stood, having regard to the nature of 
that' suit and the relief olaimed by the 
plaintiffs in that suit. The present suit 
seems to me to be of a similar nature. 
The present plaintiffs seek to be proteoted 
in the performanse of their worship of the 
deity. I do not express any opinion as to the 
effeot of the deoree in that suit on the merits 
of the prsBent claim. The Distriot Magistrate 
has referred to this deoree in bis order, and 
it is a point in dispute between the parties 
as to whether the effeot of the deoree is in 
favour of the plaintiffs or the defendants in 
the present case. That is a matter wbioh 
the Court dealing with the suit on the merits 
will have toooneider and to decide. I refer 
to that suit at present only for the pur* 
pose of showing that it was held to be of a 
eivil nature. 

Several oases have been cited in the 
argument at the Bar; but 1 do not consider 
it necessary to discuss them. The nature 
of the present suit must be determined 
with reference to the allegations and the 
pleadingM in the present case. The obssr* 
vations in the reported cases wbioh have 
been relied upon on either side must be read 
with reference to and in the light of the 
nature of the particular suit iu wbioh they 
are made. I do not think that any decision 
referred to in Ibe argument ooLH'ots in any 
way with the view wbioh 1 take of this 
case. 

I would, therefore, allow this appeal, set 
aside the decrees of the lower Courts and 
remand the suit to the trial Court for disposal 
aooording to law. 

All costs to be costa in the suit. 

H*tw*rp, J.— I agree. The cause of 
action is, in my opiuioo, of a civil nature, in eo 
far as it relates to the ooudact of the de¬ 
fendants tending to prevent the exercise of the 
ordinary rights of freedom of worship of tbe 
other side, whether in private or in public, 
it would seem, broadly speaking, that every 
eitizen has a right to n orship as be pleases eo 
long as be does not thereby trench upon the 
righ'S of cffire or property of other per-ots. 
Ho bar, broadly speaking, similarly a right 
to go in precession so long as be does not 

int^ifere with the rights of othora to tbo 


CisaQr 

unrestricted use of the pablis roads and 
streets. But the exercise of these rights 
is always subject to such orders as might 
be necessary to prevent dieorder or riot by 
the Magistrates under section 44 of t^he 
Bombay District Police Aat or section 144 
of the Criminal Procedure Code. 

4 

Appeal alloweJ,’ 


PATNA HIDH COURT. 

FiRsr Civil Appial No. 66 or 1920. 
February 5, 1920. 

Present Mr. Justiee Das and Mr. Justice 

Adami. 

UiRA MOHAN CHAUDHURI—PLAisxirr 

f—AppgLL4NT 
tarsus 

LAOHHMI PRASAD CHAUDHURI mD 

OTueas—DsrgN jahts^Rb^pokdbmts. 

Court Fees Act (711 of I87^^j, «. 7 »iv) (o', fv)— 
Sudfor declaration of tale oHd posaesiion—0'iurt‘iee 
payable, 

Whero a challenge is directly thrown on the 
plaintiff’s title as the adopted son of a certain per> 
SOD and the plaintiff conies into Conrt in order to 
meet that challenge and claims a declaration of 
bis title as an adopted son and also seeks to recover 
po9ses«ioD of his adoptive father’s property, the snit 
falls within section? (ir; {c , of the Court Fees Act 
and not within clause (vj of the section, [p. 424, 
ooL ».] 

Appeal from a decision of the Sub* 
ordinate Judge, Bhagulpore, in Trial Suit 
No. 126 of 1918, dated tbe 13cb August 19l9. 

Messrs. S. M. IduUick, Bajeodra Prasidatid 
8ambhu Saran, for tbe Appellants. 

Messrs, Lai idohan Oanguly and Nitai 
Oh, Qhofh, for tbe Respondents. 

FACTS —Tbe plaintiff brought this suit 
for possession of an estate on the ground 
that be had been vtlidly adopted by the 
widow of tbe last male owner under 
authority from tbe latter. He valued tbe 
snit at 5 laos for purposes of juriadietjou 
and at Rs. 82,500 for purposes of Court-fee, 
as if it were a suit for possession, valuing 
the immoveable property at ten times the 
Government revenue for the purpose of 
Ooort’fee. The plaintiff prated fur tb^ 

fo|Jow<Dg iQliefs; 
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“(1) adjadioation that the plaintifi ja 
entitled to the properties set forth in 
Bshednle A below as the adopted eon and 
heir of Shib Nag Ohandi Nath Obandhry 
and that the defendants let, 3rd, 4‘b 
parties have wrongfally kept him oat of 
possession thereof. 

“(2) For a decree for possession of the 
said properties in favour of the plaintiff 
against the said defendants let, 3rd and 4th 
parties, and for patting him in possession 
of the properties mentioned in part I of 
the said sobedule A by ousting these defend¬ 
ants or any person olaiming nnder them, 
and of the properties mentioned in part It 
of the said sohedale by ordering the 
defendant let party to deliver them to 
the plaintiff or in default the value. 

“(3) For a deoree for Rs. 60,000 or snob 
other sums as the Court may find just 
and proper on aooonnt of mesne profits of 
the properties set forth in part I of 
the Bohednle A from the Fasli year 1321 
till the date of the snib as well as futare 
mesne profits from the date of the suit 
till the date of the plaintiff’s possession 
with interest against the defendants Ist, 
3rd and 4bh parties. 

“(4) For ooBts of the suit with interest 

against the defendants.” 

The defendants denied that the plaintiff 
was the adopted son of Shib Nag Chandi 
Nath Ohoudhry and asserted that even if 
he was adopted, his adoption was invalid. 
The plaintiff’s suit was dismissed. The 
plaintiff, therefore, appealed to the High 
Court. He valued his appeal as he bad 
valued his suit both for the purposes of 
jurisdietion and for the Court fees. The 
Stamp Reporter objeoted to the Court-fees 
paid on the plaint as well as on the 
memo, of appeal, being of opinion that 
the suit was one for a declaratory decree 
with eoDsequential relief and as such 
the plaintiff ought to have paid Court- 
fees ad valorem on 5 lacs, the jurisdictional 
value, both on the plaint and on the 
memo, of appeal under section 7 (IV) (c) of 
the Conrt Fees Act. He submitted the 
matter to the Taxing Offiser, who agree¬ 
ing with the reports of the Stamp Raporter 
observed as follows: — 

“it is clear that by the Ist relief a 
declaration was askei for of plaiotiff's 
titl9 ftc the adopted son. Thij adoption 


was denied by the defendants and this 
was the main issue in the suit. The 
burden of proving adoption lies on the 
person who asserts the adoption, and without 
the declaration of title it would he 
impossible for the plaintiff to reoover 
possession; and that this was reoognizsd 
is clear from the reliefs claimed. 

The learned Vakil for the appellants 
contended that it was only so when a docu¬ 
ment had to be got rid of that a declaration 
is required. But I think his argument is 
based on the fact that the rulings 
reported as Lagan Burt Kuer v. Ehakhan 
Singh (1> and Vhakeswar Praaad Sir.gh 
V. Jtoo Ohouihry (2) happened to refer 
to oases in which a document stood in the 
way of the plaintiff. What stands^ in the 
plaintiff’s way in the present case is the 
fact that unless he can prove not only 
his adoption but the validity of his 
adoption, he cannot have any claim to 
recover possession. Had he left out the 
prayer regarding his adoption or had the 
defendants admitted the adoption, I should 
have held that in the former case we 
must be guided by the plaint, and in 
the latter case also the prayer for 
adjadicatioD of the adoption was a 
surplusage. As it is the prayer is ther?; 
and 80 far from being a sorplasap. it 
is the very foundation of the plaintiff's 
oasp, and it is hotly contested by the 
defendants. I. therefore, hold that this is 
a suit for a declaratory decree with con¬ 
sequential relief and that ad talorem Court- 
fees must be paid on the value of the 
suit. The proper Court-fee both on 
the plaint and on the memo, of appeal 
is Rs. 3.003. R^- li-^50 having been paid 

on both,’ there is a deficit on each of 
Rs. 1,650, i tJ., a total deficit of Rs. 3,300. 
One month’s time is allowed within which 

to pay.” 

The deficit Court-fee on the memo, 
of appeal to the High Court was paid 
within time, but the deficit of Rs. I,6;s0 
from the appellant on his plaint in 
the Court of 1st instauos was not paid. 
The oase was, therefore, placed before a 
Division Banch constituted of the llao’bC' 
ill*. Justice Das and the Hou'bU) 

(1) 4'! Ind. Cas. 982; 3 P. L. .1. 92. 

(2) 4'i Ind. Cai. 3Si; 3 P L. J. H':', 
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Jaettoe Foster for proper orders. The 
learned Judges on 29th January 1920 
passed the following 

ORDER.—This is a Conrf-fee matter. 

The question inyolved is of oonsiderable im* 
portanee and in our view should be deoided by 
a larger Benoh. The point is this, Whether 
a suit for declaration of title as adopted son 
and for possession is a suit that comes 
within section 7, clause (IV), sub clause (c) 
of the Court Fees Act, or within section 7, 
clause (V) of that Act. The learned 
Registrar has taken the view that it 
comes under section 7, clause (IV), sub* 
clause (c) of the Court Pees Act, Mr. 
Susbil. Madbab Mulltok on behalf of the 
appellant has argued that this view is 
erroneous ioasmucb as every suit for 
possession must necessarily involve adjudioa* 
tion of the title of the plaintiff. He says 
that in every suit for possession the 
plaintiff must prove bis title, and that con* 
seqnently be must necessarily ask for decla¬ 
ration of his title. In my view the ques¬ 
tion depends ou whether the suit is a suit 
that comes within section 42 of tbeSpeciSo 
Relief Act. If it iea suit that comes within 
section 42 of the SpeciBc Relief Act, then it 
must come under section 7, clause (IV), sub* 
clause (c) of the Court Fees Act. 

It is true that every suit for possession 
does not involve a question of title in the 
sense that the plaintiff in an ejectment 
suit must prove his title. But that is not 
the case here. Where, however, a obalienge 
is directly thrown on the title of the 
plaintiff, and the plaintiff comes to Court in 
order to meet that challenge, it is a suit 
clearly under section 42 of the Specido 
Relief Act, and it would accordingly, in my 
view, come under section 7, clause (iV), sub- 
clause (c) of the Court Fees Act. Id this 
case it appears to me that there was nu- 
donbtedly a obalienge thrown on the plaint¬ 
iff’s title, He came to Court to meet that 
challenge. He asked for a declaration that 
he was the adopted son of somebody and 
for oonseqaential relief, that is, for possession. 

It is not the same thing as an ordinary suit 
for possession where the question of title in¬ 
cidentally arises. In my view Che learned 
Registrar has taken an entirely oorrect 
view tf the matter, but as the question is 
always coming before us in one g\rb or 
another, we think that it ought to be finally 
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settled by a larger Benoh. Plaoe the record 
before the learned Chief Jastioe forneoeSsary 
orders. 


On 4tb February 1920 the learned Chief 
Justice (Sir Dawson Miller, Kt.) deolined 
to refer the matter to a. Full Bench and 
passed the following 

ORDER.—In my opinion this decision is 
correct. There is no other decision in oocfliot 
with the above and I do not think it is neoes- 
Fsry to refer it to a Full Bench. 


The case was again placed before the 
Division Bench consicticg of Mr. Justice Das 
and Mr. Justice Adami, which on the 5tb 
February 1920 pasfed the following 
FINAL ORDER.—This matter now comes 
before us for decision. My learned brother Mr, 
Justice Foster and myself expressed our view 
in the order which we passed on the 29th 
January last. We thought that the matter 
was of general importance and should be 
settled by the decision of a larger Beneb, 
We directed that the papers should be 
placed before the learned Chief Justice for 
the necessary orders. The learned Chief 
Jnstioe does not think that there is any 
necessity to refer the matter to a Full 
Benoh. My learned brother Mr. Justice 
Adami agrees with the view which I have 
already expressed in the case. Therefore, 
the order muet be that the decision of the 
learned Registrar is right and that the 
appellant must pay the additional Court- 
fees on the plaint in the lower Court, We 
give him three weeks time to do so. 

Order accordingly. 


BOMBAY HIGH COURT. 

Obiginal Civil JoRisDicTiON Suit No. 187 

OP 1918. 

October 11, 1919. 

Present '.—Mr Justice Pratt, 
JAMSEDJI F. SHROFF— Plaiktipp 

versus 

HUSSEINBHAl AHMEDBHAI— 

Difbndant. 

Receiver, suit againftt-^Leave f>f Court not obtained 
before institution ojsuitLeave obtained subsequently, 
whether cures deject. 

V\ here a suit is filed agaiast a Beoeirer without 
first obtaining the leave of the Court which appoint¬ 
ed him, the defect can be cured by leave subse¬ 
quently granted, [p. 426, col. 2.] 
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Mr. 2ran(raf ^or the Plaintiff. 

Mr. Beaait for the Defendants. 

JUDGMENT.—The summons was issued 
on an application by the plaintiff fcr leave 
to oonlinne the suit against the defendants 
who are Receivers of the estate of Ahmed* 
.bfaai Habibbhai. The plaintiff claims to 
have been employed as a brcber by the 
Receivers and sues for bis brokerage. It 
is clear, therefore, that there is a question 
to be tried and the case is one in which 
the Court would grant leave as a matter 
of course: Lane v, Oapsey (1) and 
■Braja Bhutan Trigunait v, Srxt Ohandr.^ 
Tttoari (2). 

The only dif&oulty arises from the fact that 
per xncuriam the suit was filed without the 
previous sanction of the Court. It was held 
in Pramatha Kalk Gangooly v. Khetra Nath 
Banerjce (3) that leave of the Court is a 
condition precedent to the right to sue 
and that that omission cannot be rectified 
by subsequent application. The judgment 
in that case is not supported by any 

reasons and was not followed in Rvstomjee 
Bhunjibhai Sethna v. Frederic Gasbde (4). 
The various statutory provisions which 
require the ecnsent cf the Court or some 
other authority as a condition on which 
a Euit may be maintained are collected 
in the cate of Chandulal Khushalji v. 

Awad (5). The consideration of those 
and subsequent authorities shows that 
the words in the Statute have to be 
examined in each ease in order to 

ascertain whether the provision is a bar 
to the Court dealing with the aotior, or 

is a bar to the original institution of the 
suit. In the former case the suit may 
continue on leave subsequently granted : 
for instance, the leave of the Collcotri- in 
a suit to which sections 4 ard 6 of the 
Pensions Act XXlll of lh71 are applicable : 
Natcab Muhammad Azmot Ali Khonv. Musam^ 
mat Lain Begum (6), or leave under Order 1, 
rule 8 (1), Civil Procedure Code : Fernan- 
det V. Rodriguet (7), or leave under 

(1) (1891) 3 Ch. D. 411; Cl L. J. CIj 55; 65 L T. 
376; 40 W. R. 87. 

(2, 47 Jnd. Cas. 719; 4 P. L. J. 20; (1918) Pat. 337. 

(8) 32 C. 27C; 9 C. W. N. 247. 

(4) 61 Ind. Caa. 486; 46 C. 352; 23 C. W. N. 496. 

(5) 21 B. 851; 11 Ind. Dec. (n. a.) 237. 

(6) 9 I. A. 8; 8 0. 422} 4 Sar. P. C. J. 310; 6 Ind. 
Jar. 201; 17 P. R. 1882; 4 Ind. Dec. (n. a.) 269. 

(7) 21 B. 784; n Ind. Dec. (n. a.) 528, 


section 20, Civil Procedure Code: Nara- 
yan Shankar v. Secretary of State (8), But 
in the latter caee, that is, when the bar 
is to (he original institution cf the suit, 
leave subsequently granted is of no avail: 
for instacoe, the consent of the Advocate* 
Genera] under section 92, Civil Procedure 
Cede : Tricumdasa Mulji v Ehimji Vullabk* 
disa (9), or the leave of the Court under 
section 17 cf the Presidency Towns 
Insolvency Act: Dwarkadaa Tejbhatidae^ 
In re (10). 

In the case of a suit agairst a Receiver 
there is no statutory provision zeqairing the 
leave of the Court. But the same princi¬ 
ple would apply, ard the defect can be 
cured by leave subsequently granted if 
there is no bar to the institution of the 
suit, that is to the jurisdiction of the 
Court to admit the plaint. 

The necessity for leave to sue the 
Receiver rests upon two considerations: 

(1) that such a suit is incompatible with 
the dignity and authority of the Court ; 

(2) that it might interfere with , the duty 
of the Court to maintain the Receiver’s 
poseeseion. Neither of these oonsideratione 
affects the jurisdiction of the Court, They 
are matters which the Court can deal 
with after the suit is filed : and the Court 
could order the suit to be stayed until it 
was satisfied that there was no eneroeob- 
ment upon its antboriiy, nor want of 
attempt to interfere with the Receiver’s 
possession. 

Therefore, it seems clear that leave may 
be granted after the filing cf the iuif, 
and Mr. Desai with hie cnetomary fairness 
does not dispute this proposition. 

Accordingly, 1 make (he summons abso¬ 
lute but direct that plaintiff pay the costs 
of the euirmore, Ccunsel certified. 

Summons made absolute. 

(8) 39 B. 570; 8 Bom. L. R, 648. 

(9) 16 B. 626; 8 Ind. Doc. (n. s.) 896. 

(10) 31 Ind. Cas. 948; 17 Bom. L. R. 925; 40 B 
235. 
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PATNA HIGH COUaT; 

Appeal fsou Obioimal Decbes No. 195 

OP lyl7. 

Marob 3, 1920. 

Present :— Mr. Jastioe Oas and 
Mr. Jnatioe Adami. 

Miuammat ADHIKARI KUBR—Defendant 

—Appellant 
tersut 

liOKENATH RAI—PLAiKTiPP and SHEO 
SHANKAR PROSAD and others— 
Defendants—Respondents. 

Hindu Luxv—WidoWf alienation by- Consent of 
reversioner, effect of—Necessity, proof of. 

Tho consent of the immediate reversioner to an 
alienation made by a Hinda widow is presumptive 
proof of legal necessity and bars further enquiry 
into legal necessity. The consenting reversioner 
cannot subsequently say that there was no legal 
necessity, [p. 428, col, l.J 

Appeal from a deoieion of the Soboidinate 
Judge, Arrab. 

Tbe Hon’ble Mr, Purnendu Narain Sinka, 
Mea^rs. Naresh Ohandra Sinha aod Netai Oh. 
Qhosh, for tbe Appellant. 

Meeere. Kulwant Sahai and Shamhhu 
Baran, for tbe EeepondentB. 

JUDGMENT. 

Das, J.—This appeal arises out of a 
eait institoted by tbe respondent Loknatb 
Roy against tbe appellant and tbe pro forma 
respondente to enforoe a mortgage bond 
executed by Musammat Adbikari Ener and 
by Sbeo Sbankar, Uma Sbankar and Rama 
Shackar on tbe 9tb of Angust 1907. There 
is no dispute that idutammol Adbikari Kaer 
was in possession of tbe estate in her right 
as a Hindu widow and that Sbeo Sbankar, 
Uma Sbankar and Rama Shankar, as her 
daogbtePe sons, were on that date the 
immediate reversioners. U appears that 
Raroa Sbankar was on that date a minor 
but that bis name was aetnally signed by 
hie eldest brother Sbeo Sbankar. 

The learned Subordinate Judge has given 
a full mortgage deoree to tbe plaintiff. 

Tbe Bret question wbioh baa been argued 
on behalf of tbe appellant is that there 
were eertain part payments made by 
Mnsammat Adbikari Kuer and that those 
part payments are not shown iu the asoount 
annexed to tbe plaint. Tbe appellant’s 
allegation is that she paid Rs. 2C0 to the 
plaintiff on the 30tb of Bhado l:il6 and 
Ks 408 on the 30th of Aghan 1319. She 
relies reoeipts alleged to bare 


[1920 

been granted by the plaintiff to her. It 
is noteworthy that these payments are not 
endorsed on tbe mortgage«bond. 

Now, in order to determine this question 
it is ceoessary to examine whether tbe 
ease of tbe defendant was at all put to 
tbe plaintiff. The plaintiff oame to tbe 
witness-box and elated as distinstly as be 
eould that tbe defendant had not paid any* 
thing to bim on aoeonnt of his dnes. That 
was a olear statement that nothing had been 
paid to him by tbe defendant. There wae 
absolutely no oroes-examination on this point 
at all. The Hon^ble Mr, Purnendu Narain 
Sinbs, on behalf of the appellant, relies on 
tbe fast that tbe defendant raised (be question 
of part payments speeiBoally in her written 
elatement and that, tberefere, it was for the 
plaintiff to deny that allegation in the witness* 
box, I do not agree with this contention at all. 
The plaintiff same to tbe witness-box to 
prove bis oaee and it was for tbe d^fendaote, 
if they bad a spesiBo ease on the point, to 
put that speoifio oaee to tbe plaintiff. TtiS| 
in my opinion, not fair to rely upon receipts 
alleged to have been executed by Loknath 
without giving Loknath an opportunity to 
deny bis eignaiureB on those receipts. 

In the next place the evidence as 
regards tbe payments is, in my opi* 
nion, not sufficient. I will take the 
eeoood receipt. That receipt is alleged to 
have been granted on the SOth rf Aghan 
1319. Now, it is tbe defendant’s oaee that 
on the 5th of Pagnn 1317 tbe defendant 
executed a Mukbtarnama in favour of the 
plaintiff’s SOD, appoioting him her agent for 
tbe purpose of collecting rents, issues and 
profits- Therefore, on tbe date, when she is 
alleged to have paid Rs. 408 to the plaintiff, 
she was not in possession of tbe estate at 
all, Tbe Mnkhtarnaroa baa been read to ns 
by the Hon’ble Mr. Pornendu Narain Sinha 
and it appears that tbe lady appointed Ram 
Nibora, the son of the plaintiff, as her 
Manager on a salary to make collections on 
her behalf, to pay Government revenue and 
other public demands out of such collections 
and to pay her Rs. 30 a month for her 
expenses and at the end of each year to 
eomunt to her for.sueh oolleotione and to 
make over to her tbe balance in hand. Now 
one of the witneases for tbe defendants 
was asked from where defendant No. 1 

got Rs. 408, which she me^de oyer to th« 
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plftintiff in part payment o( what waa 
doe from her to the plaintiff. This witness 
is Kailas Bihari, who is a servant of the 
defendant and nndonbtedly looks after her 
interest. His answer was * I oannot say.* 
The defendant herself, in her evidenoe, 
says that arrears were dae to her from the 
tenants and that these arrears were being 
realized by her servant Jankey Lai and that 
she made the payments to the plaintiff ont 
of these oolleotions. It seems to me that this 
is an impossible story. The Makhtaroama 
shows that Bam Nihora was there to make 
eolleetions on her behalf. The Makbtarnama 
makes no distinotion whatever between 
rents as they fell doe and arrears of 
rent. Therefore, if the Makbtarnama 
was at all asted npon, these oolleotions 
would nndoabtedly have been made by Bam 
Nihora and not by Jankey Lai. Now, if the 
eeaond reoeipt goes, then, in my view, it 
mast throw sospioion on the whole story of 
part payments. In my view, these oiroam* 
stanees, oonpled with the faot that the 
rooeipts were not shown to the plaintiff when 
he oame to the witness box to give hie 
evidenoe, make it impossible for os toaooept 
the story of part-payments. 

The next point argoed by the Hon’bte 
Mr. Pornendn Narain Sinba is that the 
defendant appointed the plaintiff her agent 
to oslleot rents on her behalf and that, 
therefore, the plaintiff oannot olaim an ao* 
oonnt of the money doe to him from the 
defendant on the foot of the mortgage^bond, 
wiiboot aoooanting to her for the rronies 
that flame into his hands by virtoe of the 
Mokhtarnama. The principle is well establish' 
ed that be who claims an aoooant mast also 
render aooonnt, if he is at all aoooantable. 
Bat in this oase the Makbtarnama is not in 
favcor of the plaintiff, bat in favocr of the 
plaintifi’d son. The evidenoe of the defend¬ 
ant, no donbt, is that though the name of 
Ram Nihora was ased in the transaotion, it 
was the plaintiff who aotaally aoted for her. 
This evidenoe i oannot accept. This case, 
again, was not pat to the plaintiff when be 
oame to the witness box; and for that reason 
and also for the reason that every apparent 
transaction most be assamei to be the real 
tranaaotioD until the contrary is shown, 
1 oannoj aeoapt this ease. 

The last point that bae been argaed before 
QB is that ths rsyereioDers ojald not bind 


their reversionary interest by the mortgage 
transaotion and that, therefore, all that can 
be sold in exeoation of the mortgage deoree 
is the widow’s interest. The qaestion, 
whether the reversioners oan bind their 
reversionary interest, is one of oonsideiable 
diffionlty and X do not propose to disones 
that point in this oase. Bat I look upon 
the transaotion by the reversioners not as 
binding their interest in the estate bat as 
oonsenting to the transaotion by the widow. 
It is noneoessary to refer to all the oases, 
that have been decided on this qaestion, 
bat I may nsefally oite a passage from the 
judgment of the Privy Connoil in the oase 
of Hart Kishen Bhagat v. Kashi Perthad 
Singh (1). At page fc85* the Jadioial Com¬ 
mittee, in that oase, said as follows:_"The 

law relating to the dealings of a Hindu 
widow with her fansband’s estate wbiob 
devolves on her in defanlt of issae is now 
too well-settled to need a prolonged oon- 
eideration. To be valid as against the re- 
veraionere, or to affeot their reversionary 
rights, a charge oreated by a Hindu widow 
or an alienation effected by her oan be 
supported only by proof aliunde th&t sDoh 
debt was oontraoted or snob alienation was 
made for valid and legal necessity, and the 
onus of establisbing saflh necessity rests 
heavily on the person who claims the benefit 
of transactions with a Hindu widow or other 
females taking similar estates. The require¬ 
ment of the law may, however, be fulfilled by 
proving the consent or oonourrenos of the 
reversioners to or in the transactions.” The 
Jadioial Committee went on to point out as 
follows:—"There is no evidenoe that they,” 
the reversioners, "benefited from (be transao- 
tioDP, or that so far as they were concerned 
there was any need for the mortgages. Their 
Lordships think thit when a stringent equity, 
to use Lord Hobhouse’s expression in the 
coarse of the argament in Jiwan Singh v, 
Misri Lai (2). arising out of an alleged oonfleut 
by the reversioners is sought to be enfo^.ied 
against them, such consent must bo eolab 
lisbed by positive evidenoe that apjo an 

intelligent understanding of the natore of tb.. 

(U 27 I.kI. Caa. 674j 42 C. 876; 17 M L T’ 

19 0. W.N.370;13 A.L.J. 223:2 L ^ 

L- J. 225; 28 M. L. J. 585, i? Bom L p' > ' • ' 

M. W. N. 611; 42 I. A. 64 (P.C) ‘ ^ 

(2) t8A.146;23I. A. 1;6M. L. J.-' 

J. 675; S ind. Deo t.v. s.) 804, 

•Page of 42“C.—-- 



INDIAN^ OAfiBB. 




428 

IDHIEABI KUER V. LOEENATH Kit. 

dealings they ooDourred in binding their 
interests, and that saoh ooneent shoald not 
be inferred from ambignoui aots or be 
Bopported by dabioos oral testimony, enoh as 
appears to have been relied upon in this oase.” 

In this ease, fortunately for the plaintiff, 
it is unneoessary to have reoonree to 
ambiguous aeta or dubious oral testimony, 
baoause the reversioners wereaotualiy parties 
to the transaotioD, and so far as they were 
able, they undoubtedly consented to the 
mortgage tramastion. They undoubtedly 
benefited from the transaction as the mort* 
gage>bond reoitee that the money was 
borrowed in order to pay off prior mort¬ 
gages to whiah they were partiee. 

It is argued, however, by the Hon’ble 
Mr. Purnendu Naraiu Sinba that one of 
the revereiocers, namely, Rama Shankar 
Prcsad, was a minor on the date when 
the mortgage-bond was exeouted and that, 
therefore, there was no such oononrronee 
of the reversioners as is essential under 
the law. The point has oonsiderably pressed 
me, but having aonsidered the point very 
oarefully I am unable to agree with Mr. 
Sinha. No doubt Rama Shankar Prosad 
was a minor, but bis eldest brother aated 
for him in that transaotion. The whole 
principle of consent binding the reversioners 
is based bn this, that consent is presump¬ 
tive proof.of legal neoeseily and bare fur¬ 
ther enquiry into legal necessity. Sheo 
Shankar and Uma Shankar, who were both 
of age, nudoubtedly entered into the trans¬ 
action and in my view the fact, that Rama 
Shankar was a minor on that date, would 
not vitiate the traucaotion. 

Bat there is another diflBoulty in the 
way of the Hon’ble Mr. Pornendn Narain 
Sinha. and it is this :- Ad alienation by 
a Hindu widow is not void but voidable. 
It is vcidable at the instance of the re- 
vereiooers who allege and prove that there 
was no legal neoeeaity for the particular 
transaction in question. Now, what are the 
faotJ? So far as Sheo Shankar and Uma 
Shankar are oono^roed, they were of age, 
when they ocnsented lo the transaotion in 
question ; and, in my opinion, they cannot 
now be heard to say that there was no 
legal neoefsity for the transaction. The 
only person who could ecme to Court and 
challenge the tranraotion is Rama Shankar, 
who was a minor on the date of traneao* 


tioD, but Rama iShankar is now deAdi He 
predeoeased Musammat Adbikari Ener andf 
therefore, that difficulty does not arke'ifCtw. 
I prefer to rest my decision so far ae 
this question is concerned on this ground, ' 

Another point urged, somewhat half¬ 
heartedly, by the Hon’ble Mr. Purnendu 
Narain Sinha is that the sons and grand' 
sons of the mortgagee have not been made 
parties to the suit. In my .view, there is 
no substance at all in this point. The only 
person whose name appears on the mort¬ 
gage-bond is the mortgagee, Loknath Roy, 
and be hae instituted this suit. The Hou’ble 
Mr, Purnendu Narain Sinha relied strongly 
upon the case cf Oirwar Narain Mahlon v. 
Musammat Mah hulunnUsa (3), in which it was 
held that " A mortgage is indivisible and 
if all the parties entitled to a share in 
the money due on the mortgage are not 
upon the record, the suit must be 
diemisFed in its entirety.” With that view 
1 entirely agree, but it has not been shown 
in this case that any person other than 
Loknath Roy is entitled to the money due 
on the mortgage. That being so, in my 
opinion, there is no substance in the argu¬ 
ment. 

In the result, therefore, I agree with the 
decision of the learned Subordinate Judge 
and would diamiss this appeal with oost^. 

I desire to point cut that Mr. Nirsu Narain 
Sinha appeared on behalf of some of the 
minor respondente, but withdrew from the 
case as the costs of the minors have not 
been secured by the appellant. An appli¬ 
cation for coats should have been made on 
behalf of the minors in proper time. As 
euch an application was nob made in proper 
time, we declined to adjourn the hearing of 
the appeal at this etage. 

Adaui, J.—'1 agree. 

Appeal dismiesed. 

(3) 36 Ind. Cafl. 64?j 1 P. L. J. 468. 
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'not prodaoe any witness wbo oauld give 
evidenoe as toidenti'y. 

• Mr. Kennedy for the appellants had, 
when the appeal first oame before this 
Court, classified the lands in their posses- 
'sioD under three separate headings : 

(1) 31 odd bighas of land in which 
they acquired raiyati ioterest prior to the 

lease of Joly 6tb, IPO ; 

(2) 15 odd bighas of land in whioh 
they acquired raiyaii interest during the 

pendency of the lease: and 

(3) 12 odd bighas of land in whioh 
'they acquired raiyoti interest after the 
expiry of the lease. 

The findings of the lower Court ^ on 
remand show that out of the 31 bighas 
covered by the kobalas and sale certifioates 
showing purobases before 1905, only 20 
-bighas IS hathas 13 dhurs ' Are within 
the plaintiff’s Patti and that out of the 
12 bighas covered by the sale certificates 
granted after 1911, only 2 bighas fi kathat 10 
dhurs fall therein. Mr. Kennedy admits that 
be can claim the protection of oocnpanoy 
rights only with regard to the 15 b ghas 
bought during the term of the leise 
and the 20 bighas 18 hathas 13 dkurs 
and 2 bighas 6 hathas bought before and 
after it respectively, in all 38 bighas odd, 
and that his client will be liable to pay 
damages for ritaiuing possession of the 
remainder of the land in suit, amounting 
to 30 be’jAai or so. He points oat, however, 
ibat on the 12th September 1^*7 
defendants appellant?, having relinquished 
all the lands in suit pending deoieu^ of 
the appeal, made petition before the 

'Executing Court that notice might bs given 
to the decree-holder?, prts!nt renpondents, 
'thBt possessioj had been given up and 
saoh notice was accordingly served. The 
‘appellants oaunot, therefore, be mrde liable 
for damages snbseqaent to that date. 

The main question in this appeal deals, 
then, with 38 bights within the Pitti, 
Vhioh have been purchased by the defend¬ 
ants from tenants who held them as 
oocnpanoy raiytls, and we have to determine 
whether the defendants, by the purchase, 
obtained oconpanoy rii^bts in tb©^ pur- 
ohased iknd whioh will save them from 
P3^tment. 

The lands are divided into three categories; 
those purchased bifore",those put-chased dorihg 

24 






and those purchased- after the term of the 
lease, and each class mast be considered 

separately. 

First, as regards the 20 bighas 18 hathas 
13 dhurs bought previous to the lease of 
1905. namely, in 1894, 1393, 1889, 1891 and 
1895: There appears to be no doubt that the 
defendant’s predeoessors, when they made 
the purchases, were thikadars under ^ their 
then existing leases, and the question is 
whether under the terms of seobion 22 
(3) of the Bsngal Tenancy Act, they 
could, as such, acquire an occupancy 
right by purchase, Before 1907, sub-section 

(3) ran : — 

“ (3) A person holding land as an 
t’iaradar or farmer of rents shall not, while 
80 holding, acquire a right of occupancy 
in any land comprised in hie ijara or 

farm. ” 

The question then arose whether the 
word “ acquire ” was to be taken to relate 
only to acquisition under the provisions 
of the Act, or would include acquisition by 
purchase or other forms of transfer. It 
was held in R-ifftr«p Mahto v. B. MasinersH) 
that the word would not include pur¬ 
chase ” but was confined to acquisition of 
the statue of occupancy ratya^ as described 
in the Act. The Bengal Tenancy Aot was 
amended in 1907, and, to raaks it clear 
that any kind of acquisition of oooupany 
right was to be barred, the words by 

purchase or otherwise ” were inserted after 
the word “ acquire ” in sub-Feobion (3) of 
section 22. Then, in 19U, in the case 
of Raghubor Mahto v. H. Manners (2) 
Mnkerjee. J., questioned the decision in 
Ramrup Mahto V. B. Manners (l), and expres¬ 
sed the opinion that the amendment merely 
gave effect to what bad always been the 
law. The fact remains that before the 
amendment the Court interpreted the 
sub section ac excluding acquisition by 
purchase and the Legislature, by finding it 
necessary to make the amendment, admitted 
that it was not clear that such acquisition was 
iDoluded. We must hold, I think, that prior 
to the Act of 1907 the acquisition by a 
thikadar of an cooupanoy right by purchase 
was not barred by eection 22 (3) and that, 
therefore, the defendants acquired such a 

0)4 0. L. J. 209. 

• <:l) U lud. Oas. 3S9i 13 0, L. J. m. 
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right ic the 20 highas 18 kathos 13 
dkuis. 

Learoed Connsel argnee that the defendantB 
by tbeir oocdaot have shown that they 
did not olaim raiyati rights in the land, 
and throTjghoDt treated the holding as 
belonging to the Maliks He points ont 
that the defendants themselves looked after 
the survey prooeedings and had these 20 
highas described in the Record of Rights 
published in 1897 as hakasM thikadar. It 
is trne that the defendants are not 
recorded as raiyati of the lands, but a 
Settlement Officer, finding that they were 
ihikadorB of the Patti and that they were 
themselves cultivating the lands would 
naturally enter them hakaihi thikadar, which 
eimply means that they were lease Jatda 
which the thikadar wss oaltivafing himself. 
The anDendment of the Act in 19C7 cccM 
not take away lights of ccccpancy already 
vested in the defcndanla. 

There is no good evidence that these lands 
were the landlord’s hakasht at the date of the 
leaie, or that the lands were icraiot. It is 
contended that, at the time the lea^e of li05 
was executed, the defendants did not set up 
any kaihtkari right, and, in fact, agreed 
not to olaim such right. There is no 
evidence that in any previous lease the 
defendants agreed not to olaim the right, 
and whatever they may have undertaken 
in this respect in the lease of 1905 could 
not affect the occupancy right which, we 
have found, was acquired by pnrobafe 
previous to 1907, Any such agreement in 
the later lease would be void under the 
provisions of eeotion 178 of the Bengal 
Tenancy Act, 

The condition in the lease as to giving 
up the kaeht of any tenant purobaced at 
auction refers only to purchases made during 
the term of the lease, aud cot to previous 
ones. 

We next come to the acquisitions 
made during the term of the lease. It 
is not contended by the appellants that 
they could acquire an occupancy right by 
purchase after 1907. Mr. Kennedy urges, 
however, that though no occupancy right 
could be obtained, section 22 (3) does not 
bar the purchase of a noD*oooupanoy right 
and further, that, under the conditions of 
the lease, the defendants can set up a 
right uf uceupanoy in land purchased at 


; 0 '. 

auction from the fenButs for which 'bn the 
expiry of the lease the plaintiff has Pot 
offered to the defendants the auction pur* 
obaFe money paid by them. It is, I think, 
plain that the defendants oonld not acquire 
occupancy rights in these lands. There is 
the express prevision in the law against 
it, whatever may be the terms of the 
contract. The question to be decided in 
regard to these lands is whether the 
purchase gave the defendants non oconpancy 
rights. If it did, the enit to eject the 
defendants from these lands is clearly 
barred by limitation under Schedule 111 to 
the Bengal Tenancy Act. 

Mr. Kennedy relies on the oases of 
Jawadul Hvq v. Earn Das Saha ( 3 ) and 
Bam L'okan Fol v. Sheikh Eachu (4), in 
contending that where an fVurjdar purchases 
an occupancy bolding, snob bolding does 
cot cease to exist but only the occupancy 
right is terminated, and also on 
Sheonandan Sir.gh v, Bamhit Singh {Deo 
Satan Singh) (5), where it was held 
held that an i;ara<far who has purchased 
an oecupacoy bolding acquires it as a non* 
occupancy bolding. Both of the two first 
mentioned cases deal with the purchase of 
an oocupanoy right by a oo owner and 
with section 22 (2), bnt they decided that 
it is the oocupaccy right and not the 
holding which is extinguished by the 
transfer: the holding is merely divested 
of the incidents which attach to an 
oocupanoy holding. The principle laid 
down in those cases would apply in a 
cate under subsection ( 3 ) which dees cot 
bar an ijaradar frciu acquiring con* 
occupancy rights. On the other hand Mr. 
Singh cites the oases of Baghuhar Mahto v. B, 
Manneri (2) and Manners v. S'atroghan Da$ 
(6). The decision of Mukerjee, J., in the 
former would seem to disagree with thd 
opinion he formed in Sheonandan Singh v. 
Ramhit Singh (Deo Saran Singh) (5), cited 
above, bnt it is clear that the facts were differ*' 
ent. In neither Baghuhar Mahto v. fl, Manneri 
(2> nor Manners v. Satroghan , Das (6) 
was the main question the effect of the 
purchase of an oocupanoy bolding by the 
ijaradar. In both of them the Question 
(3) 24 C. 143} 1 0. W. N. 166j 12 Ind. Deo. (N.i.) 
761. 

(4J 32 C. 3P6; 9 C. W. N. 249 <P. B.;j 1 0. L J. U 

(5) 13 lud. Cas. 693; 16 C. L. J. 647. 

(6) 30 Ind. CcB. 178, 20 0. W. N. £00. 
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seema to have been mainly whether the 
lease was a oaltivatiog lease or the lease 
of a tenure and whether oeoupanoy rigots 
had aoorned through long possession, 
though in the former the tjctraiar eeems 
to have indueed the tenants to give up 
hnds to him. In Uanners v. SafropAan 
Dm (5) Sharfuddin. J.. oonsidered the ease 
from the point of view of merger. Now 
if it was oontemplated that when an 
ijaradar purohases an ooeupanoy holding 
the oooupaooy right merges in the i;ora, 
the framers of the Aet would surely have 
found it euffisient to omit the word 
‘^permanAnt’* from aabssotion (1) of 
sestion 22, whioh would then have the 
desired effeet in the ease of a purehaae 
by an ijaradar. It is olear that sob* 
section (3) does not mean that the oaou- 
panoy right mergac; it simply meane that 

no opQupanoy right passes. 

In Shsonanian Singh v. Ramhit Singh 
(Deo Saran Singh) (5) Makerjee, J., 
states: "Assume, therefore, for a moment 
that a person bolding land as an ijaradur 
is not entitled, while sd holding, to acquire 
by purchase a right of oooupanoy in any 
land oomprised in his ijara. The result 
is that if an ijaradar purohases an ooou* 
panoy holding, he acquires it as a non- 
ooonpanoy holding.'* 

In the present oasa, as was held in the 
one just oited, the defendants’ character 
ae purohasere conferred upon them the 
sbatuB of raiyats, but not of occupancy 
raiyats. It may be contrary to the 
intention of the framers of the Act that 
landlords and tennre*holder8 should be 
allowed to acquire raiyati rights, but until 
Bub'Section (3j is amended it cannot prevent 
the acquisition of non*occnpanoy rights. 

Having found, then, that the defendants 
were, on the expiry cf the lease, non* 
occupancy raiyats of these 15 bighas, we 
must hold that under Schedule III to the 
Bengal Tenancy Act, the suit to eject 
them from those lands is oat of time. 

With regard to the undertaking in the 
hahuliyat to give up the kaaht lands 
purchased in execution of rent suits against 
the tenants on receipt of the purchase 
money, and not to set up a right of 
occupancy in each lands except where the 
plaintiff failed to offer to pay the purchase 
money, it need only be remarked that the 


plaintiffj up to the date of the suit had 
not offered payment of the purchaie 
money. Ths reason they give ii that 
there was so much wiailat due from the 
defendants that it was only neosssary to 
set off the purchase money. That reason, 
however, was not a good one. They were 
bound to make the offer if they wanted 

the lands. . , j 

With regard to the last olasa of landSf 

those purchased after the expiry of the 
lease in execution of decrees for rent which 
ftll due during the lease, there is, I think. 

no doubt that the defendants mu^t be held 
to have acquired ooonpanoy rights, for 
section 22 (3) relates epeoiBcally only to 
acquisitions of oocnpanoy rights made while 

still holding the ijira. 

We hold, therefore, that the defendants 
acquired occupancy rights in the lands 
purchased before 1905 and after 1911, 
and that they cannot now be ejected from 
the lands purchased during the lease, in 
whioh they have nsn occupancy rights, 
besause the suit was iostitnied beyond time. 

The list point to be decided is that 
of wadlat or damages. Under the terms 
of the kibuliyat the defendants’ predecessors 
undertook to pay mesne profits at the 
rate of Bs. 25 a bighd per annum if, on 
the expiry of the term of the lease, they 
did not give up possession of the lands 
and if they set up any claim to a right 
of occupancy in respect of any lands other 
than lands purchased at auction from 
tenants for which the lessors had not 
offered payment according to the terms of 

the lease. , j • u 

So far as concerns the lands in whicn 

the defendants have been found to have 

acquired occupancy rights before the lease 

was executed, it is clear that no mesne 

profits or damages are payable, the lease 

referred only to occupancy holdings pur- 

chased during its term. The defendants 

have a right to remain in possession of 

those lands. Any agreement in the lease 

not to aet up right of occupancy in lands 

in whioh such right had ecorued would 

be void under section 178, Bengal Tenancy 

^ We have found that, with regard to 
occupancy holdings purchased during the 
term of the lease, the suit to eject the 
defendants is barred by limitation, they 
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being in possesBion as non ooonpanoy raiyats. 
The defendante, however, undertook to give 
up theie lands on the expiry of the lease 
if the plaintiff offered payment of the 
eum paid by the defendants as anotioo* 
pnrobasere, and it was agreed that the 
rate of R?. 25 per higha sboald not be 
payable by the defendants in respeot of 
the lands if the lessor did not make pay* 
ment of the pnrohaee price. The lessor has 
not offered payment ap till the date of 
the institution of the suit, which was over 
three yeara after the expiry of the lease. 
The defendants contend that this offer of 
payment was not made within a reason* 
able tims and that the lessor must be 
taken to have elected not to exercise bis 
option. 

What is a reasonable time depends on 
the facts in eveiy case, but it is net 
necessary for us to decide the question in 
this case, since we have found that the 
defendants were up to the date of the 
suit in rightful possession as non cocupanoy 
raiyits and cannot be ejected, and o3er of 
payment of the purchase •money had not up 
till then been made. 

For lands in which occupancy rights have 
been acquired by purchase after the date 
of the suit mesne proBts will of course not 
be payable since before the expiry of the 
lease and the date of the acquisition, 
Fuch lands were in possession of occupancy 
rail! U. Thus we find that no mesne proBts 
are payable in respect of the raiyaii 
lands acquired by the defendants before, 
during, and after the lease, that is to 
say, an area of 33 highas 4 kathat 13 
dhun. 

For the remaining area cut of the total cf 
the 68 highas 6 kothan 13 dhurs, namely, 
30 bigha$ 2 kothos, Mr, Kennedy admits 
that xianiat will have to be paid up 
to the date when notice of abandonment 
of the lands was given to the pUintiff, 
namely, up to 12th September 1917, but 
contends that the rate of Rs, 25 per bigha 
per annum is far too high and was Bxed as 
a penalty. 

The learned Subordinate Judge has 
found that there was no undue iLHaeoce 
or coercion and that the bargain to pay 
at this rat© was not hard and unoonpciop- 
able. 


[isi) 

The plaintiff’s witnesses themselves have 
deposed that the highest rate for land in 
the village is Rs. 10 per higha per annum and 
that the usual rate is Rs. 8, so that it is clear 
that the rale of mesne profits stipulated for is 
far above the ordinary rate. THe defendants 
contracted to hold the land for the term of tbh 
lease paying an annual rental of Rs. 67241-6 
and to deliver up tie land under certain 
conditions on the expiry of five years. If 
they failed to deliver up possession or made 
any claim, they were to pay mesne profits 
to the lessor at the rate of Rs. 25 per 
bighOf that is to pay, they were to pay 
Rs. 2,475 a year for the 99 bighot. The 
contract to pay mesne profirs is a secondary 
one intended to eeaure the fulfilment of the 
primary contract^ to relinquish the land on 
the expiry of the leaee: it may be just" 
and reasonable that the lessor should be 
thus secured, but the high rate agreed on is 
clearly by way of a penalty and it is open to 
this Court to award reasonable compensation 
in lien of such an excessive rate. 

We are of opinion that the highest rate of 
rent for land in the village as shown by the 
plaintiff’s witnesses would be a fair rate in 
this case and we accordingly decide that the 
defendants should pay at the rate of R^. 10 
per bigha per annum for the 30 bighat 2 
kathas. 

As a result >tbe appeal will be allowed in 
part, and the decree of the lower Court will 
be modified to the extent that the plaintiff 
will be declared entitled to recover possession 
of the said 30 bighat 2 kathas of the lands 
mentioned in schedule 11 and will be 
allowed wasilat at the rate of Rs. 10 pOr 
bigha per annum for the 27 bighot of 
laud of schedule III for 1320, and for the 
39 bighot 2 kathnt out of the lands 
mentioned in schedule 11, toatilat at the 
same rate for three years from 132C to 
1322 F, S. There will be no deduction 
on account of purchase money paid by the 
defendants. 

The parties will get costs in both Oonfte 
proportionate to tbeir sucoeES. 

Dis, J,—1 agree, 

Appeal partly allowed. '■ 
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CALCUTTA HIGH COURT. 
Obigival Civil Scit No. 44 ow 1916. 

Jnly 3, ltl9. 

Present: —Mr. Jostice Greavep, 

RaM LAL SEN— Pi,4iiniFF 

4 

ttrsus 

BlDHUMUKHl 0ASI iM> othbrs— 

Dbfkndants. 

Hindu Law—Willy construction of—Bequest ioteife 
for life with remainder to sons—Accumulationy 
direction for, validity of. 

A direction in the Will of a Hindu testator to 
^cumulate the surplus income of devised property 
with a gift of the accumulations Is not funda* 
mentally bad: it only fails if it offends some independ. 
ent rule of Hindu 1 aw. [p. hTb, col if; p. 5-77, col. 1-] 

A testator by his w ill appointed his wife his exe¬ 
cutrix and trustee and "gavo devised and l^equeath- 
ed unto her the rest and residue’* of his movcablo 
and immoveable properties for hei life and after 
her death to his live sons in equal shares, with 
directions to incur certain expenses and to accumu¬ 
late the surplus income for the benefit of the sons: 

Held, that the provision for accumulation of the 
surplus income was not bad. [p. h79, col. ).] 

Mr. N, N, ^irrar (with him Messre. L. P. 
S. tugh, H, 0. Ma^umdur and B (\ Qlwie), 
tor the Plaintifr, 

Mr, R. Ohalraverty (with him Mr. (7, 0, 
Qhose), for the Defeodants Saokar L^l and 
Rash Bebary, 

Mr. N. Mukfr,ee, for the Ddfendaot 
Champa Dasi. 

Mr. S. 0. Bose, for the Dfifendant Bipin 
Bebary Seo. 

Mr. 6'. N. Banerjee, for the Defendants, 
Manik, Netye and Goor. 

Mr. D, hose, for the Defendant Barai Dasi. 

Mr, >. K. (Shukeilntty, for the Defendant 
Goato Bebaiy ^en, 

Mr. B. E. Uhtsk (with him Mr. B. D. 
Bcie), for the Defendant Sham La) Sen. 

Mr. 0. K. Las (niih him Mr. B, L. Alitfer), 
for the DefenObnt Bidhonnkhi Ua^i. 

JUDGMENT—lie plaiotiff in this Eoit 
seeks to have tbe Will of oie Ram Gojal 
Sen ccistroed and tbe rightp, ebares atd 
interpBts under the said Will of the parties 
to the eait ascertained and feradminfstratien 
of tbe estate of Ram Gopal Sen oeder 
the direstioD of tie Cenrt and fer an 
aooonnt of tbe eetate from tbe defendai.t 
Bidbnmakbi Dasi from the testator’s death 
and for partition. The plaintiff is a son 
of Bam Gopal Sen, the let defendant is 
his widow aid tbe exeontrix of his Will, 
the defendant Sham Lai Sen is a sen, 
the defendanfe Maniqk Lai S(n, Nitja Lai 


Sen and Gotxr Lai Sen are sons of a deseased 
son Heera Lai Sen who Eorvived the testator 
and died after the institntion of the snit, 
the defendants Saokar Lai Sen, Rash 
Bebary Sen and Goefo Behary Sen are 
eons of another son of tbe testator named 
Bolai Cband Sen who survived the testator 
and died in tbe year 18P5, tbe defendant 
Champa Dassi ie tbe widow of another 
son Adhar Lai Sen who sarvived the 
testator and died in 1885 without leaving 
a SOD but leaving four daughters, three of 
whom are dead, two of them having left 
male issue, the defendant Bepin Behary 
Sen is a son of Doyal Chand Sen, a son 
of the testator who predeoeased him, and 
tbe defendant Srimati Barai Dasei is a 
daughter of another son of Doyal Chand 
named Amrito who is dead. Srimati Barai 
had a son brrn to her last April. Amrita 
bad a son Ganesh who died some time in 
or after the year 19C5. 

Ram Gopal Sen died on the 16th 
November 1880 a Hindu governed by the 
B-^rgal School of H odu Law leaving a 
Will, dated the 9th October 1878, probate 
wheieof was granted rufc of this Court 
in tbe year 1882 to the defendant Srimati 
Bidlumnkhi Dasi, the executrix therein 
named. The heirs of Ram Gopal hen at 
the t’me cf hii^ death were bis five sons 
Bolai Chand, Sham Lai, Ram Lai, Adhar 
Lai and Heera Lai, and bis two grandsons 
Bepin Bebari and Amrita Lai. 

The testator by his said Will appointed 
his wife, the defendant Srimati Bidhumukhi 
Dati, executrix and trustee thereof atd 
directed her to lay his debts ard funeral 
and testamentary expenses ard to expend a 
cenain eura therein named on his first bhrad 
ai d afier giving certain legacies, inoludirg a 
sem cf Re. 20,000 in Government 4 p, o, 
8f(uritifP, to his wife for her life, to the 
end that she might epend and enjoy the 
intfiest thtreof during her life, gave, 
devind ard btqntathed the rest and residue 
of bis estate moveable and immoveable 
onto bis wife atd her aesigns for life 
interest to collect the rents, issues and 
profits thereof and to pay tbe ground rents, 
t^xes and aefesements payable in respect of 
the immoveable property and to keep tbe 
Fame in repair, ard in the second place 
to experd aoeerriirg to her discretion a 
sum of rot more than Bs. 3,600 a year 
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towards tbe maiDtenaoee and edaoation of 
bis family, ooDsisticg of bis wife bis five 
sons thereinafter named, and their wives 
and ehildren and tbe widow and obildren 
of his deoeased son Doyal Oband Sen, 
and in defraying otberfamily and oastomary 
expenses, and in tbe next plaoe to aoonmn* 
late the sarpins income for tbe benefit of 
bis said five sons, they all living in eom- 
mensality in bis dwelling honse, and he 
direoted that in case any of his said sons 
should live apart from the rest of his 
family be should be paid a monthly sum 
of Rs. 25 for his maintenanse. The testator 
then upon the death of his wife gave, 
devised and bequeathed his house No. £0, 
Sunker Haider Lane, and oertain shares 
to his infant grandsons Amrita Lai and 
Bepin Behary in equal share?, subjeot to 
tbe ebarge of maintaining their mother, and 
provided that in tbe event of either of 
them dying without male issue bis share 
would paes to tbe survivor, subjest to the 

ebarge of maintaining his widow and female 

issue (if any) and marrying the latter, and 
he provided that in the event of both his 
grandeoiis dying without male issue the 
bequest, except the Railway shares which 
were to pass to the survivor’s heir?, 
should revert to and become a part of his 
residue, to devolve on bis eaid live sons 
and their heirs subject to tbe limitation 
thereunder provided. Aud he gave tbe rest 
and leeidue of bis estate moveabla and 
immoveable on the death nf bis wife to 
his five eons, whom he nime?, in equal 
shares and proportions, but he provided 
that in the event of tbe death of any of 
them without male issue his share shculd 
pass to the survivors or survivor, subjeot 
to the charge of maintaining his widow 
and marrying the daughter of tbe son so 
dying, should be leave any, and paying to 
such widow or daughter Rs. 1,000 or more, 
at the same rate if more than one. 

The plaintiff contends that tbe provision 
for asoumnUtion is bad not on tbe ground 
of the length of the period of acoamula- 
tion but as being repugnant, aod he 
contends that if there is no gift until the 
wife dies there is an intestacy as to the 
amounts directed to be accumulated until 
her death. The widow contends that tbe 
aconmnlation is good and that the suit is 
premature and that notbiog is divisible 


^ "»[102O 

until her death; alternatively ehe' eonteods 
that she takes a life estate in the whole 
income, the provision for acanmulation 
being merely discretionary, and in tbe 
farther alternative she contends that she 
gets a life estate by implication. 

If the widow’s main contention, namely, 
that tbe provision for accumulation is not 
invalid, prevails, then no question at present 
arises for decision and the suit is pre* 
mature as no case for an account has been 
made out. Bat it seems to ms that to 
decide if tbe provision for asoamulatioo U 
valid, it is necessary first to see whetfaer- 
under the Will the sons took immediate 
vested interests under the Will or if 
vesting is postponed until the widow’s 
death. If the eons took vested interests 
at tbe testator’s death, then one of the 
arguments levelled against tbe provision 
for aocnmnlation goes, namely, that tbe 
aacumulatioDs having no owner until the 
widow’s death tbe provision for aocumu- 
lation is bad. Tbe argument is based 
on a passage io Trevelyan’s Hindu 
Law, 2Dd Edition, page 41, where it is 
laid down that every part and interestin a 
property must have an owner, it cannot 
remain in euspenee or abeyance without an 
owner, it must vest in-some ooe. 

Now tbe clause in the Will directing 
tbe aocnmnlatioos contains no express gifls 
of tbe aconmnlati^ne and I do not think 
that arv gift can be implied fiom the 
words *‘for tbe benefit of my said., five 
sons.” Tbe sons are entitled to be main* 
tained out of the sum of Rs. 3,600 or if 
they eeparate, they get Rs. 25 a month 
from the estate, and if tbe words‘'for tbe 

bentfit of my said five sons” were intended 

to confer an immediate gift of surplus 
income, it is at least unlikely that there 
would have been as well provision 
for their maioteoanoe. Presumably, tbere* 
fore, if tbe provision for accumulation is 
valid, tbe acoumulatious fall into retidus 
and pass nnder tbe gift of the rest and 
residue of tbe estate to the five sons on 
tbe death of tbe widow. Did then this 
gift vest in the eons on the death of tbe 
testator or is vesting postponed until the 
widow’s deathp 1 think that tbe giR 
vested on the death of tbe testator. Section 

47 of the Hindu Willi Ac*, which w 
section 106 of the Suaceiiion Act, provides 
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thftt wbdro by tbd tBroiB of a beqnost tbe 
legatee is not entitled to immediate posees' 
sion of tbe thing beqaeatbed, a right to 
receive it at the proper time sballi unless 
a contrary intention appears by tbe Will, 
become vested in the legatee on the testator s 
death and shall pass to the legatee s 
representatives if he dies before that time 
and without having received the legacy, 
and in snob oases the legacy is, from the 
testator^e death, said to be vested in interest, 
and the explanation to the section states 
that an intention that a legacy to any 
person shall not become vested in 
interest in him is not to be inferred 
merely from a provision whereby tbe 
payment or possession of the thing beqaeath* 
ed is postponed or whereby a prior 
interest therein is beqoeatbed to some other 
persons or whereby the income arising 
from the fond bequeathed is directed to 
be aconmulated until the time of payment 
arrives or from a provision that if a 
particular event shall happen the legacy 
shall go over to another person. I cannot 
see that in the Will before me any contrary 
intention appsars, and the fact that there is 
a gift over to the surviving sons, in certain 
events, of a son’s share (and the expression 
“bis” share certainly looks like a vested 
interest) is not in ray opinion a contrary 
intention and in fact the section so states. 

That such a gift is a valid gift see 
section 5) of the Hindu Wills Act and 
it does not make tbe interest any less 
a vested interest but merely divests in 
certain events tbe estates or gift which has 
already vested. I think tbe 6ve sons upon tbe 
death of the testator took immediate vested 
interests in the residue, which includes the 
aocutnnlalions, but I think that the estate of 
any son wasliable tobs divested upon hiadeath 
without male issue during the lifetime of the 
widow. Counsel foe Champa Daseea con* 
tended in reliance on Poullney, Ime-, Poulfnt^y 
V, Poultney (l) that “dying without male 
issue” meant death in the testator’s lifetime, 
but unfortunately for his argument he has 
failed to notice that the decision of -loyoe, J., 
in Poultneu, In re-, Foultney v. foultneo (1) 
was reversed on appeal see PouUri>‘y, Jn 
PouUney v. Poultney (2). I think that dying 

1)) (1012) 1 Ch. 245. 

{2M1912) 2 Ch.64l; 81 h. J. tli Hi-, 107 L. T. I 5 
66 S. J. 607. 


witbont male issue” upon the true construction 
of the clause means death in ths widow’s 
lifetime and that Adhar’s vested interest 
was divested upon his death in the widow’s 
lifetime, without male issue, but of ooursa 
under the terms of the W 'll the share of 
Adbar passed to the surviving sons, subject 
to the charge imposed on the gift of 
residue of maintaining Champa Dissee 
when the residue falls into possession and 
of making the payments to the widow and 
daughters directed by the Will. It did occur to 
me that a possible solution of any difficulty 
with regard to the accumulations might be 
found in bolding that as under the gift of 
residue the accumulations pass to the sons 
eventually, they might upon the principle of 
Sounders v. Vautier (3) and like oases 
stop the accumulations at any time and 
claim the surplus income as it accrues. 
But two difficulties present themselves, (t) 
the gift over to the surviving sons in the 
event of a son dying without male issue 
in the lifetime of the tenant for life, (u) 
the rights of Champa Dassee and her 
daughters respectively to maintenance and 
legioies out of Adbar’s divested share of 
tbe residue, which inolnles the acoumuh^ 
tiona. The Ist point might be got over 
by the sons agreeing ir.tir se to give up 
their rights of survivorship, but the 2'ii 
point remains and could only be g t over 
by Champa Daisee releasing her right of 
maintenance against the accumulations and 
by payment to her and her daughters of 
their legacies. B it as matters stand 
1 am of opinion that tbe principle of 

V. Vautier (i) has no appli- 

cation. 

It rsraaiin, therefore, to consider under 
tlie circumstances of this case whether the 
provision for accumulation of surplus income 
daring tlie lifetime of the widow is valid 
according to Hindu Law. bearing in mind 
the fact that according to the con* 
fltruotion which 1 have put upon the residuary 
gift, the sons took immediate vested interest.s 
.jpon the testator’s death. Now the question 
„f tiie validity in a Will of a provision 
for aOv'umulatiou of surplus income was 
recently discussed by the Appeal Court in 
Catkins V. Administrator General 0/ 

(S) Cl'. & Ph. 240; 10 L. J. Ch. 351; 5i K, R, 
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Suit No. 611 of 1907, Appeal No. 
92 of 1913,* The oase hasesoaped tbe vipi' 
laoee of tbe reporters or perhaps I should 
rather say is aoreported owing to their 
la«k of vigilaDoe. There Sir Lawrenee 
Jenkins in delivering tbe judgment of the 


■^The following is the judgmeut iu Apppul No. 92 
of 1919, dated March 4, 19*4, decided by Sir 
Lawrenco Jenkins, Kt., Chief Justice, and Mr. Justice 
Woodroffe 

Jenkins, C J.—Once more the Will of Haridass 
Dutt is before tbe Court. 

The testator by this Will made provision, as he 
thought, for the adoption of a son or sons. Ho 
died in 187^, and in the following year an adoption 
ceremony was performed as contemplated by the 
Will. In 1881 the boy died and after the lapse of 
a month the testator's widow, Swamamoyee 
Dassee. again purported to make an adoption, the 
boy this time being Amrita Lai Dutt. This boy 
was married in the family and throughout treated 
as a validly adopted son until he instituted a Suit 
No. ^85 of agaiDst Swamamoyee Dassee and 
her daughter and their sons, claiming the corpus 
of the estate and in any event the surplus income 
notwithstanding the prorfsion for postponment of 
vesting and accumulation contained iu the Will 

By way of defence the validity of Amrita's 
adoption was denied and this plea was upheld by 
this Court on appeal and by the Privy Council. 
Since then the Will has been the subject of two 
more appeals to the I’rivy Council, and if the 
forecast of i^ouusel is correct, there are probably 
as many more appeals to that tribunal in store. 

Iho determination of this suit turns on the true 
construction of clause 9 of the Will which is iu 
these terms:— 

‘*1 direct my executors and executrix and trustees 
to pay out of the income and interest of my estate 
and effects monthly all necessary household expenses 
as well as for the worship of our family idol Rri 
Sri Radha Gobiiidji and to pay my wife monthly 
during her natural life for her solo and separate 
use the sum of Rupees two hundred and also tlie 
sum of Rupees fifty numthly to such adopted son, 
who shall live and attain his full age of ib years, 
after his so attaining such age of 18 years during 
the lifetime of my said wife, provided ho remains 
under her control and bears a good character, and 
if my said cxi'cntrix aud executors and trustees 
think fit and are satisfied with his conduct and 
behaviour, and for the purposes of such monthly 
expenditure my executrix, executors at.d trustees 
ahall set apart and retain out of the interest and 
income of my estate a sura sufficient to meet such 
expenditure for six months and invest the rest and 
residue of such income and interest in Government 
[iocurities in their joint names, but in no case shall 
Buch adopted son have or exercise any control, 
dominion over my estate and effects until tbe death 
of my wife, after which event 1 diiect my said 
oxecutors and trueteos to make over the wlmle of 
iTiy estate and effects both real and personal immove. 
able or moveable whatsoever aud uheresuever 
Hpd of whnt nature or (juantify K)t*vcr to such 


Coart in nneqaiTroal ter^g .lays 
after diponflNUg tbe oasea tliatdireotioi) 
to aooQmnlate with a gift pf thea^oiima? 


adopted son who shall survive my wife, if he 
shall have attained his age of 18 years daring 
the lifetime of my wife oi on his so attaioing snoti 
age after her decease, to whom and his heirs 1 give, 
devise and bequeath the same. But in case none of 
such adopted sons survive my said wife or in 
case of either surviving my said wife and dying 
under the said age without leaving a son or sons, 
I desire a- d direct roy executors after the death . f 
my said wife or the death of such son after her but 
under such age of i8 years without leaving a son 
or sons to make over and divide the whole of 
my estate both real and personal unto and between 
my daughters in equal shares, to whom and their 
respective sons 1 give, devise and bequeath the same, 
but should either of my said daughters die without 
having any male issue surviving but leaving my 
other daughter her surviving, then in such case the 
surviving daughter and her sons shall bo entitled to 
the share of the deceased daughter or in case of 
the death of other daughter leaving sons the share 
of such daughter is to be paid to such her son or 
sons share and share alike ” 

As the.e was and could be no adopted son, it is 
necessary to see whnt the testator’s family was at 
his death. Besides his widoiv Swamamoyee, he 
left two daughters. Ranimoni Dasi and Premmoni 
Dasi, aud three grand^'Oni Eadha Prasad Mulliok, 
Kassi Prasad Mullick and Jyoti Piasad Mullick. 
After the testator’e death tu'o other sens were born 
to Premmoni Dasi. Peary fall Mullick and Bcfaari 
Lai Vullick, while Rinimoni claims to have taken 
Jugal Kishore in udopti -n iu UU ■. 

Tho present suit was instituted on the l^th 
April 9u7 by Mr Watkins, described as the 
administrator peiuUnte lite of trie property and 
credits of [larida s Dutt, against tbe Administrator* 
General of bengal as executor of tbe last will of 
Swarnamoiee and al Mohan Dutt and Preolal Unit 
as the oxecutors of the Wilt of Dwarka Nath Dutt. 
With these Dutt defendants we now have no further 
concern, for the suit ban been dismissed as against 
them 8incG tbe institution of the suit there have 
been several amendments On tho th May ltf09 
Rrcemati Premmofai Dasi and bor eon hadba Prasad 
Mullick were added as plaintiffs Both Mr. t\atkiD8 
aud I’rommoui died before the bearing and thereby 
Radha Prsnad Mullick became aud continued np to 
decree to bo tlie sole | laintiff 
Since tho inatituiion of tbe suit Ranimoni Dassi 
and Jugal RUhore 8cn have been added as defend* 
ants as also the plaintiff’s brotfiers Kaasi Prosad 
Mullick, Peary iar MuHckand Behari Lai Mullick. 

Tite prayers to tho plaint are numerous, bat in 
effect what the plaintiff seeks to establish is that 
certain properties named or indicated in tho plaint 
as well ns rhe surplus income accrued during the 
widow's life form part of the trust estate: and that 
lie and tbe added defendants are together entitled 
thereto to tho widow's exclusion 

'I bis claim has been based on two alternative 
grounds. First, it is said that in the events which 
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lations is cot landameotally ba(?: it only 
f^ils if it offends some iodependeot rale of 
Hioda Law. Thns it may infringe tbo role 


happened the daughters took vested interests in 
possession from the death of the testator, so that 
the whole income was payable to them from that 
date; failing tliat it is urged that the trust for 
accumalation was good, so that the daughters and 
their sons between them became entitled to the 
income and capital of the accumulated fund. 

The Administrator»General on the other hand 
maintains that the daughters’ i» teresta did not vet-t 
in possession until the widow’s death, that the trust 
for accumulation daring her life was invalid, and 
that the income was not di«pnsed of, and so went 
as on an intestacy to the widow as her husband’s 
next heir. 

The literal sense of the words in clause 9 of the 
Will make? the gift to the adopted son conditional 
on his .surviving the widow and attaining the age of 
18, and postpones the vesting of the daughters 
interests until the death of the widow if there was 
no adopted son 

This in effect is the interpretation placed on the 
Will by the Privy I ouncil in AwmVo Ltd Dutt v. 
Surnomotje Dnsi 1), for it was there said by their 
Lordships “By the ninlb clause the testator provided 
an income for his wife and adopted son during the 
life of his wife and directed accumulation of the 
surplus income The adopted son is to take the 
property if ho survives the widow and attains IP, 
otherwise it is given over to the daughters ’’ See 
page lO' >. later tlioir lordships describe *ho 
testator as “postponing enjoyment during the widow’s 
life and making the boy s interest in the corpus 
contintreht on his surviving the wife and attaining 
18.” Had the authority to adopt been effective any 
other construction would obviously haveled to results 
that could not have been intended, seeing thul 
successive adoptions were contemplated. 

Though the possibility of an adopted son was 
out of the (luestion from the Cr.st, still in form 
tho gift to the daughters and il.cir >on.^ was on 
failure of tho ndoptt<l son and afttrtbc death of 
the widow, and that thi.s gift uasgooil w8«<leeidrd 
byfhePrivv ( ouncil in lladhn Piinind Mhiltrl; v. 
Rcini’e Zlani riiisee 2). It was there held thni the 
daughters wero entitled to tJ'e l'*>fatr>j’s rs»ute in 
equal shares for lil’o with a icmiiindov over toilteii 
sons. 

The decision make.s no special mention of the 
accumulations. But whether tlicy be < Inimed hy 
the widow as lieircss, or tlie daughters and tlicir 
sons as univer.sal Icgatee.s, tliey are claimed as part 
of tho testator’s estate. The gift in the Will is of 
the ‘’whole of my estate botli real and personal, ’ 
why then should not the accumulations pa^.s to tlie 
uuiversal legatees:- 

it i.s contended for the Adminislrator-Goneral, 

(1) 27 C. 9^6; 27 I. A 128; 4 C. W N. *4'; 2 Bom. 
L. R. i46j 7 Bar P. 0. J. «3Sj U Ind. Dec. N s. t>52. 

(2> 86 C. MJffj 12 0. W. N. ‘529 P. C. : : f I A. 
118 4 M L. T. 23; 18 M. L. J. 287; 6 A, L. J. 460. 10 
Bom. L. R. 604? 8 0. L. J. 48. 


BgaiDct perreiaities, ard so far as tbat gees 
it CQQ^t be a qaestioD for ocDsideratioD id each 
oaee wbeiber there is si: oh ao infriDgemeDt 
or QQt. Or the direetion to aocumnlate may 


first, that a direction -to accumulate is absolutely 
bad, and seeonrly, that if not, still the direction 
here never had any effeetivo operation as it was 
a part of a futile scheme for providing for the 
adopted son and nothing more. 

The Will is governed by the Hindu Wills Act 
which makes applicable to tho Vlills of Bindus 
certain portions of the Indian Succession Act, Iftf, 
(hat is to say, sections 4t*, ‘•8, 49, 60, 51, 6 • and 57 
to 77 botli inclusive , sections 8’, 88, hP, 88 to H 3 
(both inclusive , sections lOb to J77 ^both inclusive) 
and sections I'-'. 

Jt i.s Tioiiccable that sections ’04 and 105 are 
not made applicable: section ;C5 imposes a bar on 
bequests to religiou.s or charitable works: section 
Hi4 is aimed against directions for accumulation. 
This omission was (in my opinion i deliberate. 

It is no doubt provided by section 3 that nothing 
contained in tho Act shall authorise any Hindu to 
create in property any interest which he could not 
liavo created befo e the st day of September 
but it cannot bo said that every direction to accumu¬ 
late comes within this ban 

No case goes this length, though there is a 
diversity of opinion as to the e.xtent to which 
accumulaticns can be validly djiccled 

As fur back as ifi-^ iio less an authority than 
Colville, C. •’, delivering the judgment of tlie huprome 
Coiiit, expressed (ho opinion that it was compet^-nl' 
to u Hindu (estator o.vpressly to provide for the 
accumulations of tho surplus income of his estate 
within the limits allowed by Jaw and to make 
those aceiimnlatnms subject to a Jimitation order at? 
there oc>cribed. Bicemuity Soorjeeinoney Do.ssec v. 
Diiiohundcv ^aUicli 3 i, u hilo in Bi.vsa/iaut/i CJiuncicr 
V Sycentntty lioninyoohdciij Vossee ,4 Lord RomilJy, 
delivering the opinii n of iho Privy Council refers to 
the absci.ee frem tl.o V'ill of any direction toaccumu- 
late as ii matter i-osorviug i f observation, a reraaik 
that woidd baldly lavo been nnuio liad it been 
their L« idbliips' o(.ii'ion iJj.ar tf:cdiii.‘ction to accumu- 
Into \vji?< nrees-saniy \< i'l 

III /.’e.cf.'Jirt l.all Aytn<iid'4i v Huj CoomOfi D.xhi 
("> Hiirringlcii. J . iicld tl..af. LLero was nothing 
illegal ill a dii<'eM..n (r. iicimrulate made by a 
Hindu and ll.;ii. il >^oi.h a ilirection was neither to 
ui.rcasoi .ilT i" it;* ci laiuior.s as to be void ns acaiint 
public > giv< ;i I'oi the purpofo of carrying 

out on il''"- al n.-r in its effect iucon.sibti nt \\ itli 

Hindu i. ' It >1" 'dd Ic given effeci to 

111 > fidudra v Rufamnaln Dehi c) 

it >\as hel l a riirecfiun to ucriMnuIat'' t’eu'ilu* 
puii»<‘.- •< pii'vidiug for tlie iiiarriogo exi)cru?es of 
rh. •< -'•.^•1 son was good, while in Ja,ni,<ib(ti y. 
j •»; >7. u direction lo ticcumiilute the income 

M) ('P*''*) J Touluois 223 : 3 Iml. Doc. o. a.' 133 . 

(41 lit *>'■ I A Hi; 2 .Sar P, C. J. 044: iO R R 2c6 
34 C fi: J • C. W. N t6. 

,»3;7 1 id Cas, hkl; 16 C. W. W. 66; 18 O.L,J. 85 . 

^7) 4 Lorn. L. B, 893. 
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be repognant and bo void, as an attempt 
to deprive a person of the enjoyment of 
that whioh has beflome his property."^^ And 
later in the judgment he states What 


till a boy to be adopted attained the age of 16, 

was^uph^d^ Bose t. Brimaii Nistarini Dassi 

(8) the question of accumulation arose and their 
Lordships expressed the opinion, not that the 
direction was void, but that the widow, who jn the 
circumstances was solely entitled to the fund directed 
to be accumulated, could release tho directions for 
accumulation and enjoy the whole income. 

lb is true tho direction to accumulate for 
vsars which came under consideration in Kumara 
isimo ffnshna Deb v. Kumara Kumara Knshna Deb 
rQ\ was held to bo bad, but it obviously offended 
the rule against perpetuities. And so a direction 
which aims at postponing tho enjoyment of a pro- 
sentW-vestedinterest created by the testators Will 
fails for repugnancy, and to this may be referred 
the decisions in Srhnaii Bramamoyi Dasi v> Jo9es 
Chandra Dalt (10) and JfoSoemtio Lall Shaw v.Gonesh 

Chnnder Shaw (ll)> 

So far the cases preseat no great dimcultyi out 
TL Amrito toll Daft v S^rnomoni Dost (J2), Trevelyan, 

T in reference to the direction now under con¬ 
sideration said. “I cannot see how a direction^ 
accumulate can be vaUd unless there be a present gift 
to support the direction to accumulate. 

Ido not clearly understand what the learned 
Judtre here intended to lay down. But though he 
evidently considered the direction to accumulate 
in llaridasB Dutfs Will void, oven he conceded that 
there might in appropriate circurostauces be a good 
(fivAction to accumulate. 

° Ho no doubt remarks that the fact that where 

iWe is a minor accumulation can be allowed, and 
hat an accumulation for the purpose of paying 
debts did not help. Lord Eldon, however, when 
delivorin'' iudgmenb in the House of bnrils in 
T)ill«^«on V. Woodford (13) evidently regarded the 
that there would he of necessity an accninulu- 
Hon during lunacy as pertinent to tlio question 
whether a direction to accumulate was good. It is 
worthy of notice that the other members of the 
Bench declined to express agreement with the views 
nf Trovelyan. J. How then doe? tho matter stand 
on principle' Under the ruling of the Privy Couhcil 
- the intention of the testator was to create m 
fnvrtiir of his daughters an estate for life witli 
remainder over to their sons." \_Radha Prasad Mulftck 

V. Ranee Mani Dassee (2).] 

This "ift to tho daughter was of the whole of 
the testator’s estate after the death of tlieir 

mother. 

rsi *12 I A 193 at p. 200s 16 M. L. J. 331: 7 Bom. 
L R 887-33 0. If^O; 2 0. L. J. J89| 9 C. W. N. 981. 
■,9>2B L. R. (O.C.) 11. 

(10) 8 B. L. R. 400. 
n \) 1 0. 104; 1 Tnd. Deo. (n. s.) o8. 

(12) 26 C. 662j 2 C. W. N. 389; 13 Ind. Dec. in. s ) 

(18) (1606) 11 Ves* I12i 8 R. R, lQ4j 1 Ros A N» 
R. 367i 82 E. R. 1030. 


then is the period daring wbiab an 
aooamnlation oan be validly direoted? On 
prinotple I tbink it mast be for so long a 
time as tbe absolate vesting of the entire 
interest oan be withheld'* (and I take him 
to mean by absolate vesting vesting in 


The gift has been held to be good so far as it 
relates to the property of the testator at the death. 
Why should it be had so far as it relates to 
the income of that property up to the ^yidow’8 
death • 

A direction to accumulate with a gift of the 
accumulations is not fandamcntally bad, it only 
fails if it offends some independent rule of Hindu 
law. Thus it may infringe the rule against per¬ 
petuities, and so far as that goes it must be a question 
for consideration in each case whether there is such 
an infringement or not. Or the direction to acenmu- 
late may be repugnant and so void, as an attempt 
to deprive a person of the enjoyment of that which 
has become bis property. But if, as the decisions 
I have cited imply, it was within the power 
of a Hindu testator to direct the accumulations 
of property to he added to or made part of his 
own property, then there would seem to be no diffi¬ 
culty in tho way of his making a gift of it to a 
person who under the same gift may become entitled 
to the original corpus of the testator’s property. 

What then is the peiiod during which an acoumala- 
tion can be validly directed? 

On principle, 1 think it must be for so long a 
time as the absolate .vesting of the entire interest 
can be withheld, or for so long a time as that 
during which tho corpus of the property can be 
rendered inalienable, or its course or its devolution 
can be directed and controlled by a testator. 

I know of no other test, and if that be the true 
test, llion the direction to accumulate in this Will is 
within its bounds and valid 
Therefore, the acoumulationa passed under the 
gift to tho testator and his sons as a part of the 
testator's estate. 

I think there is no force in tho argument that the 
direction to adopt was inoperativo as it merely was 
an incident of tho scheme to make provision for an 
adopted son. It may be that the expectation that 
there would be an adopted son was the leading 
motive for the diiection, but it did not on that 
account cease to operate merely beoauee there could 
not be an adopted son. 

The testator's intention was that the iutemediate 
surplus income should go first to his adoted son 
and failing (hat to his daughters and their sons, 
and that it .?honM so go in the form of accumula¬ 
tions. 

Tlie income according to the plaintiff’s case has m 
fact been accumulated, and even if the accumnla- 
tion had been unnecessary that could not deprive 
the donees of their right to it. But while I am 
fci) far in favour of the plaintiff, I do not think 
the decree in its present form can stand, for it 
delegates to tho Official Referea the trial end 
determination of eomplioated questions of law and 
fact which should bo tried and determined by a Judge 
of the Court, 
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po886aBioD)i **OP, for 80 long a time as that 
dariog whioh the ooppna of the property oan 
be rendered inalienable or its coarse or 
deyolatioD can be directed and controlled by 
a teetator,” This decision of coarse is bind¬ 
ing on me and I have net accordingly 
thought it necessary to refer to the autho¬ 
rities whioh are ditcussed and referred to in 
the judgment. It remains to apply this 
decision to the Will before me. Now 
accumnlaticn is only directed during the 
lifetime of the widow, consequently ttere is 
no perpetuity as this is a period, namely, a 
life in being, during whioh the corpus oan 
be rendered inalienable and its course and 
devolution directed and controlled by^ the 
testator. Nor in my opinion is the provision 
for accumulation repugnant having regard to 
the form of the residuary gift, and for 
the reasons which I have already stated. 
Consequently I hold upon the authority of 
the above case that the provision for 
accumulation of Burplns income in the Will 
now before me is not invalid. Thia die- 
poses of the suit and it is not necessary in 
the view I take for me to decide whether 
the widow took a life-estate in the whole 


Tt is specially necessary that the hearing should 

be before a Judge in view of the difficult points of 
limitation that may aiise. 

The suit was instituted on the 12th August 1907, two 
days within the period prescribed by Article 9S of tlie 
Limitation Act of 1877. 

The sole plaintiff was Nowell Shaw Watkms. He 
died before the trial and no one was substituted 
in his place. Uudha Prasad Mulick and Premmoni 
were not added as plaintiffs till tho Cth Way 

191.9 

Over and above this it is suggested that Mr Watkins, 
was EOt a competent plaintiff. These matters must 
be borne in mind when the defence of limitation 
cornea to be considered 

The parties before us have asked ns not to deal 
decisively with the question of limitation at this 
stage, but to leave this matter to be decided when 
the case of both parties has heoii fully phu-ed before 
the Court. 

All, therefore, that we now do is to set asi<le the 
decree of Fletcher, J., except so far as it ordered 
that an entry of the death of Mr. Watkins bo made 
in the register of this suit and that the cause title in 
the said register be amended by striking out there¬ 
from the name of Mr. Watkins. 

And we direct that the case bo remanded to the 
Court of first instance to bo tried according to 
law. 

WoopROFFE, J.—1 agree. 

Appeal alloued-. 

Case lemanileu. 


iucome, as I understaod that she only desired 
to press this in the event of the provision 
for acoumnlatioD being held bad. I have 
expressed my view with regard to Adhar 
LaPs share, as it was I think necessary 
for me to do so for the purposes of this 
judgment; but 1 do not propose to make any 
declaration with regard to this share as Adhar 
Dal’s daughters and their representatives 
are not before the Court and accordingly 
DO declaration whioh I made would be 
binding on them. The suit accordingly fails 
and must he dismissed. 

Su't dismtsied. 


PATNA HIGH COURT. 

Civil Revisio/i No. 234 op 1919. 

March 22, 1920. 

Preient: —Mr. Justice Jwals Prasad, 
SURAJ PRASAD PANDEY— Defendant 

—Petitioneb 
tersus 

Mb. W. W. BOUCKE—Plaintiff— 

OppofiTB Party. 

Acknowledgment of debt, effect oJ—Suit,iohether can 
te bused on ucknoicledginent—Account btafed, what is. 

An acknowledgment of a debt only enures to the 
benefit of the cieditor for t!»e purpose of saving 
limitation if it is made before the original debt is 
time-barred; but ihc basis of a suit is always the 
original debt. Ko suit can be maintained upon a 
mere acknowledgment of a debt. [p. 8«0, col. 1.] 

“An account stated” is one where several cross- 
items aie set oft' one against the other and the 
balance is struck off in favour of one of the 
parties In such a case the law implies a new 
prou.isc hy tlie oilier f arty to pay the balance in 
consideration not meiely’ of past debts but also of 
the evtinguishineiit of the old debts on each side, 
and hence it is not ucceseary that a statement of 
account should he made within the period of 
liiuitaiion f'r the r«*covery of several cross-itenia. 
[p. 3fc0, col. 1.] 

Secoud appeal from a decision of tbs 
Additional District Judge, Mozuffarpore, 
dated the I9th May 1919. 

Messrs. I'armeshtcar Dayal and Ambica 
Prasad Vpadhyo, for the Petitioner. 

JUDGMENT.—The plaintiff’s case as 
stated in the plaint is that the defendant used 
to take loans from the plaintiff from time to 
time and that an account of what was due 
from him was made up on the hth Ootoher 
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1917. Od that day a sum of Rb, 359'12 0 
was louad doe from the defeodant to tbe 
plaintiff. The defendant aoknowledged it 
and affixed bis signature in tbe aooount 
book of tbe plaintiff. Tbe basis of tbe 
plaintiff’s ease is stated in paragraph 4 
of tbe plaint to be tbe said adjastment 
of aooount on tbe 8tb Ootober 1913 
aolsnowledged and signed by tbe defend¬ 
ant. 

No suit oan be maintained upon a mere 
aoknowledgment nf a debt. An aoknow- 
ledgnsent only enures to the benefit of the 
oreditor for tbe purpose of saving limitation 
under Artiole 19 of the Limitation Aot 
if the acknowledgment is made before tbe 
original debt is time barred, but tbe baeis 
of a suit is always tbe original debt. No 
donbt under Artiole 64 of tbe Limitation 
Aot a Buit may be brought within three 
years upon aooouots stated between the 
parlies. “Ad aooount stated” is one where 
several eross-items are set off ore against 
tbe other and the balance is strnok off 
in favour of one of tbe parties. In suoh 
a case tbe law implies a new promise by 
tbe other party to pay tbe balance in 
oonsideration not merely of past debts but 
also of tbe extinguishment of tbe old debts 
on eaoh side, and hence it is not necessary 
that a statement of aooount shonld be mace 
within tbe period of limitation for tbe re¬ 
covery of several cross items, Hargopal v. 
Abdul (1). 

But the entry in the aooonnt cf the 
plaintiff of the Sfch Ootobsr 1913 is merely a 
statement of tbe balanoe wbiob was on tb&t 
date due to the plaintiff from tbe defendant 
and oannot possibly be said to be an ‘ aooouot 
stated” between the parties under Artiole 
64 of the Limitation Aot. Heuoe the entry 
in the plaintiff’s aooount book, oall it an 
adjustment of aosount?, a balanoe or an 
aoknowledgment of past -debts, oannot in 
itself be the foundation of a suit in 
Court. Suits based upon simihr entries 
io aooount books were dismissed in the 
following Q& 56 s:—Qanga Prasad v. Ram 
Vutjtl (2), Trihhovan Qangaram v. Amina 
t3>, Shankar v. 6dukla{4i), Dtbi I rosad v. 

(1) 9 B. H. C. K. 429. 

|2| 23 A 50 5 A W. N. {lUOl} 160. 

(3; 9 B.616; 6 Ind. Deo. \ ».) 343. 

( 4 ) 22 B. 513; 11 Itid. iDoc. (N. a.) 928. 


Bam Qhulum 8a.hu (5) and Ishar B<u v« 
Jiarkishan Das (6; tPurjab Chief Court). 
There is, therefore, ooDourreut opinioo of 
all tbe High Courts on tbe point. Tbe 
plaintiff’s suit must, therefore, be dismissed 
with costs. 

Appeal dismissed, 

(5) 26 Ind. Cas 85; ifl C. U. J. 2^3. 

(6) 36 Ind. Cas. 677; 148 P. W. R. 19I6{ 7 P. J„ R. 
1917. 


ALLAHABAD HIGH COURT. 

First Appeal p.<om 0 .dek No SO of 1919. 

February 23, 1920. 

Fteient : —Mr. Justice Piggott ani 
Mr. Justios Walsh. 

Muaammat SHARIF UN-NISSA— 

—Appellant 
versus 

Qazi MASOOM A LI and anothir— 

Rkspondents. 

Succession Certificate Act (Vil of s. 18, cIp, 

(O', 10 — Succession certificate, grant ol, in respect of 
entire debt Partial revocation or modification, lohen 
can be ordered. 

If a certificate has once been granted in respect 
of an entire debt, and it becomes appaient to the 
Court that circumstances have subsetiuently changed 
sons to bring into operation clause , or (c/, or 
both, of section lb of Act VII of Ibsy, it is open 
to the Court to pass orders having the effect of a 
partial revocation of the succession certificate once 
granted, or to modify the teimsof that grant in 
socli manner as the interests of justice may soom 
to require, [p. 332, col. i.j 

First appeal from the order of the Sioond 
Additional Distriot Judge, A1 garb, dated 
the 2 th of April 191 

Tbe Hou’tls Mr. Narain Prasad Asthona, 
for tbe Appellant. 

Mr Iqbal Ahmad, for Respondent No. 1, 
and Mr Haidar, for Respondent No. 2. 

JUDGMENT.—This ie a first appeal from 
an order passed under the Suioession Oeiti- 
fiotte Aot. The first point taken is that 
the order oompUined of is not an order re¬ 
fusing a oertifioate, but is an order refusing 
to revjke a certificate agiinst wbiob noi 
appeal is provided by section 19 of AotYII 
of iSS.h In our opinion the order is in 
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effeot one refastne: to sraiit a oertifisate to 
Mutammat Sharif an nisi*, the appliuaab, an<l 
we are boond to entertain the appeal. Oj 
the merits the ease seems a clear one, ex- 
sent for one diffiiaUy whioh has greatly 
inflienoed the desUion in the Court below, 
namely, the prlnoiples laid down in the ease 
of Qhafoor Khm v. Kalandari Begam (l) as 
to the granting ot a sooeession oertiSoate 
for the oolldotion of the dower-debt of a 
Mahammadan widow when her hasband has 
died without satisfying her olaim in res- 
peot of the same. The essential faobs of this 
ease are qiite simple. The appellant before 
ns is the daughter of Ksz' Masum Ali by bis 
wife MusjniTiat Cifayat Fatima. That Udy 
died, with-herdower>debt unpaid. Her heirs 
under the Muhammadan Law were her bus* 
band, to the extent of a one-fourth share, 
a brother named Husain Ali to the extent 
of a one fourth share, and her daughter, 
the appellant, in respeot of the reruainiog 
half share. Husain Ali applied for a suo- 
eesdion oertifioate and the Court to which 
be applied, following the principles laid 
down in the ruling to which reference 
has already been made, o:)mpelled him to 
take out a snooessioo certiBoate in res* 
peot of the entire amount of the dower- 
debt which was stated in hie application at 
Rs. 25,0CC. On the strength of this oerti* 
6 oate Husain Ali proceeded to institute a 
suit against Masum Ali, but iu this suit 
be claimed only bis own one fourth share 
of the dower debt. He made no attempt 
to recover on behalf of and for the benebt 
of idusarfiViQt Sbarif*nn«nira the half share 
in the debt to which that lady was entitled, 
We nnder^tand that Husain Ali has obtain¬ 
ed a decree but that this decree is still under 
appeal in this Conrt. Musimnint Sharif* 
an nisa thereupon applied to the Court below 
asking either that the oertihaate granted 
in favour of Husain Ali should be revoked 
and a fresh oertiBoate made out in her 
name, or in the alternative that her name 
should be associated with that of Husain 
Ali in the same oertiSoate to the extent 
of the half share claimed by her. The 
Court below has held chat no adequate 
ease is made out under the provisions of 
section 18 of the Socaeasion Certificate 
Act (No. VII of 1889) for tho revocation of 

(1) 9 lad. CaB. 127; 33 A. 327; 8 A. L. J. 70 . 


the certificate granted to Husain Ali and 
that, on the principles laid down by the 
Full Bench of this Court in the ruling 
already referred to, it is impossible to 
grant a oertifioate in any form whioh would 
be of any use to Musammai Sharif un^nisa. 
The appeal before us is against the order 
of the Court below rejecting her appl’ca* 
tion tn tofo. The position arrived at is, in 
our opinion, an impossible one and calls 
for rectification by this Court. As matters 
now stand, Musammat Sharif on nisa is 
absolutely precluded from instituting a suit 
for the enforcement of what on the facts 
stated seems to bo a perfectly just ciaim. 
We think that the Court below conld have 
revoked the oertifioate granted to Husain 
Ali, or at least have revoked the same in 
part, on more than one ground. In the 
first place, the proceedings which took place 
when Husain Ali obtained his oertifioate were 
serionsly defective in substance within the 
meaning of clause (a) of section 18 of Act 
VII of 1889. Mus<immat Sharif^uD'nisa was 
at the time a minor and her father, whose 
interest in tbi^ matter was obvionsly opposed 
to ters, be being the debtor whose liability 
it was sought to enforce by means of the 
application, was allowed to accept service of 
notice on her behalf. We are not saying 
that Husain Ali himself was to blame for 
this; but there was this serious defect in the 
prooednro adopted by the Court, Over and 
above this, the certificate granted to Husain 
Ali has DOW become practically inoperativs 
so far as Musnmmat vSharif-un nisa’s share in 
the debt is concerned, and the decree made • 
in bis favour by a competent Court for the 
recovery of a fractional share only of the 
dower debt renders it proper and desirable 
that some further order should be 
passed enabling Musammat Sbarif-un-nissa 
to olaifu her legal rights. The learned 
District Judge would probably have taken 
very much the same view, but he felt him- 
self constrained by the decision of this 
Court in Ohafoor Khan v. Kalandari Begam 
(1) to hold that he could only ohco?e 

between one of two courses, namely, rejecting 

Masamviot Sharif-an nisa’s application, or 
revoking altogether the oertifioate in favour 
of Husain Ali and granting a fresh oertifioate 
to Musammat Sbarif-uii-nisa for the recovery ' 
of tie entire amount of the dower-debt. 
The difficulties felt by the learned J<nigee oi • 
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this Court iu applying the terms of the Suo- 
oessioD CertiSoate Aot to the ease of a debt of 
a peonliar nature like the dov^er-debt of a 
Muhammadan widow are obvious enough from 
the judgment delivered in the ease above 
referred to. Undoubtedly it is impossible in 
dealing with the matter under the Suooession 
Certifioate Aot to treat the dower debt as 
anything but a single debt due to the 
deceased woman, and the prosedure laid down 
under the Aot does not afford any euitable 
method for deciding oonflioting olaims as 
between the heirs of the deoeased lady to 
speoiBo shares in the debt claimed. We do 
not, therefore, desire to express any dissent 
from the principles laid down by the Full 
Bench of this Court, which indeed we are 
bound as a Divisional Bench to follow. 
At the same time it seems to os unnecessary 
to apply those principles beyond the original 
granting of the oertiBcate. We are of 
opinion that, if a certificate has once been 
granted in respect of the entire debt, and 
it becomes apparent to the Court tbat cir¬ 
cumstances have subsequently changed so as 
to bring into operation claufe (d) or (<*), or 

both, of section 18 of Aot Vll of 1889, it 
is open to the Court to pass orders having 
the effect of a partial revocation of the 
sncoessioD certificate once granted, or to 
modify the terms of tbat grant in such 
manner as the interests of justice may 
seem to require. It might be possible for us 
to treat Musammat Sbarif-nn nisa’s share 
in the dower debt as representing the only 
debt now remaining to be paid to the heirs 
of the deceased lady; but this would iu- 
volve treating the decree passed in favour 
of Husain AH as equivalent to complete 
realisation of bis share, which is not precisely 
the case, more particularly in view of the 
fact that an appeal is pending against the 
decree. Nor do we wish to pass any order 
which should throw difficulties in the way 
of Husain AH’s realising his claim, presuming 
it to be a just one. We think, however, 
that it is competent to us under the terms 
of the Aot to pass the following order. 

We revoke the certificate granted in favour 
of Husain AH to the extent of half of the 
sum specified in the said certifioate, namely, 
to the extent of Rs. 12,500, and we direct 
that a certificate for the realisation of this 
amount, as a debt alleged to be due from 

Maaum AH to tfucamniai Kifait Fatima, be 


granted in favour of the appellant ifufow- 
mat Sharif.nn-niea. The appellant is entitled 
to her costs of this appeal, inolndihg fees on 
the higher scale. 

Appeal allowed, 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Afpsai No. 185 of 1916. 
November 30, 1916. 

Treeenti —Mr. Mitlra, A. J. 0. 

HA aSALSA— PLIIHTIPP—AppELLiMT 

vereus 

BAPU— DBPENOiNT — Respondent. 

Transfo'of Property Act (IV of'i8S2), b. 64— Sale- 
deed, unregistered, of immoveable property of the value 
ofRs. 2P, admtssibility of, to prove nature of possession. 


Defendant relied upon an unregistered sale-deed 
to prove a sale of an open site for Bs. 20. There 
was oral evidence of the delivery of the site in 
dispute: 

Held, (1) that the sale-deed did not require regis- 
tration under the provisions of the Registration 
Act, but it created no title to the site by virtue of 
section 64 of the Transfer of Property Act; [p. 383, 

col. J.] , 

(2) that although inoperative as a conveyance, tne 
sale-deed was admissible as evidence of the agree¬ 
ment in pursuance of which delivery of possession 
took place, [p. 388, col. 2,] 

Second appeal by the plaintiff againit 
the appellate decree of the District Judge, 
Nimar, confirming on the 23rd December 
1915 the decree of the Mnnsif, Khandwa, 
decided on tbe sth September 1915. 

Mr» V. R. Fandit, for tbe Appellant, 

Mr. S. Ramdae, for tbe Respondent. 


JUDGMENT.-One Nathu and his 
rotber were Malgnzars of a village. The 
laintiffc derive their title from them under 
wo dooumente, one executed in I 9 l 0 an 
he other in 1913, The plaintiffs seek to 
ject the defendant from a plot in the 
hadi after tbe removal of building, he 
aving purchased from one Ghansiam wh^in 
is turn, obtained a bouse under a 
xecttted by Madbo Sonar, The plaintiffs 
ase is that none of these people had a 
ransferable interest in the site. The defense 
ras that Madbo Sonar purchased the site 
D dispute from Nathu, the then Malgniar 
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ander an unregistered gale deed, dated tbe 
25th June 1895. for a ooneideration of 
Rs. 20. Exhibit D-1. The lower Appellate 
Court has dismiseed tbe sait. The Die- 
tiiot Judge has found that Exhibit D-1 
was executed by Nathu, and that the site 
oonveyed by it is identioal with the plot 
in dispute. Both these findings have been 
questioned before me. I have, after oareful 
ooneideration of tbe argument advanced by 
the learned Counsel for tbe appellants, 
eome to the oonolueion that these findings 
oannot be sneoeesfnlly impeached in seoond 
appeal With regard to tbe identity of the 
plot, there was no plan attaohed to tbe 
sale deed, and the desoription given is 
olearly of a very iraperfeot oharaoter, 
and tbe oral evidence on tbe record 
justifies tbe findings of tbe DIetriot 
Judge. 

Now the dooument (sale-deed) being 
for Rs. 20 was admissible in evidenoe. 
so far as the provisions of the Registration 
A«t are oonoerned, but under the Transfer 
of Property Aot, it did not ereate a title. 
As poiutsd out in ifusammat Rupa Telin v. 
Bisambar Teli (1), there is nothing to prevent 
the defendant proving a title by delivery 
of possession, as required by eeotion 54 
of the Transfer of Property Aot. This has 
been found in favour of the defendant, 
but in determining the question as to tbe 
identity of the plot, tbe lower Appellate 
Court has relied upon the sale-deed to 
find the dimensions of tbe plot sold. It 
is urged for tbe appellants that this is 
in effeot treating the unregistered dooument 
as a sale-deed. There is eome foroe in 
the argument. Tbe finding of tbe lower 
Court would have been equally justified 
by the oral evidenoe, whiob vaguely refers 
to tbe plot in tbe possession of the 
defendant, but having regard to tbe nature 
of tbe controversy raised by tbe plaintiff, 
it was diffioult to avoid all referenoe to 
the boundaries and dimensions given in 
the sale-deed. If the dooument had been 
one for the validity of whiob registration 
was essential, as was the oase in the two 
oases oited for the appellants, I would 
have agreed with this oontention: Parmanand 
V. Birhku (2), Narayan Bisnoi v. Jasvcani 

(1) 8 0. P. L. E. I. 

( 2 ) 1 lud. Cae. 003; 5 N. h. U, 21. 



Singh (3). I think the dooument may be 
regarded as an agreement to sell, on the 
prinoiple laid down in the ease of Burjorji 
V. Muticherji (4), At page 151, West, J., 
referring to tbe dooument in the oase 
before him says: “it is, in terms, aoonveyanoe, 
that is an instrument translative of 
ownership. * * I oould not oonsider 

it as in its purport nothing more than 
an agreement to aonvey....6nt that prineipal 
purpoie failing, the secondary one beoomea 
the prinoipal, and tbe document might, 1 
think, be used to ascertain what the formal 
and final oonveyanoe ought to be.” The 
dooument, Exhibit D 1, fails to be operative 
as a oonveyanoe. It is, however, admissible 
in evidence and may, therefore, be regarded 
as evidenoe of tbe agreement, in pursuanoe 
of whiob the delivery of possession took 
plaoe. 

It is urged that tbe doonment merely 
conveys a right to occupy the site and 
does not purport to sell tbe site. Snob 
a oonstruotion oannot be adopted. It was 
an open site without any building on it. 
The instrument is desoribed as a sale- 
deed and the site is sold for Rs. 20. I 
see nothing improbable in a Malguzar 
selling a small site in 1895 to a non-agricul¬ 
turist for Rs. 20. 

It is urged that Nathu’s brother Govind 
Rao did not join in the oonveyanoe, and, 
therefore, a good title has not been made 
out. Tbe answer to this is that any right 
wbioh Govind Rao may have bad to object 
to tbe sale by his elder brother was barred 
by limitation long before tbe date of 
tbe suit, even prior to the purchase of tbe 
village by tbe plaintiffs, and it is not, 
therefore, open to tbe plaintiffs to raise any 
snob plea. 

Tbe appeal fails and is dismissed with 
oosts. 

Appeal dismiatcd 

(3) I N. L. 11. 147. 

C4) 6 B, 143; 3 InU. Dec. (n. 8 .) 96. 



364 tXDlAN OASES. [19^0 

FOMKUAWIUI GHirrT r. YBLLOBS COMUEBCUL BlHE, LT0. 


MADRAS HIGH COURT. 

OlViL MlSCELL4NBOnS AfPEaL Nu. 52 

OP 19 9. 

September 18, 1919. 
Pre«enl:~Mr. Jastiee Se^hagiri Aiyar and 

Mr. Joetiffe M^'ore. 

PONNUSWAMI CHErTT a»d anotbbk—• 
DePANoiMTi No3. Z and 3—Appellamts 

versus 

The VELLORE COMMERCIAL BANK:, 
Ltd., et Agb«t KUMARASWAMI AIYAR 
—Plaintiff — Respo**iirmt. 

Promissory note—Evidence, admifsibility of, to fix 
dale of payment—Cause of action, accrual of—Limi¬ 
tation Act (IX of lyu?;, 8ch. I, Arts 69, 80. 

Wbei’© A promissory note is executed for a loan, 
evidence is receivable to lix the date of payment, 
[p. a8', cols. I & ■.] 

Defendant applied to the p’aintiff Bank for 
a loan on one of the Bank’s printed forms, and 
mentioned therein six months as the period for 
rop»yment; his application was accepted and ho 
executed a promissory note in favour of the Bank 
Upon a suit by the Bank to recover the amount of 
the promissory note: 

Held. « that the application to the Bank was 
admissible in evidence to 6x the date of payment; 

[p. col. ■] _ ... 

2* that the cause of action arose on the expiry 
of the six months mentioned in the ai>plication, 
and that either Article or Ni'of Schedule I to 
the Limitation Act provided the period of limita* 
lion for bringintt the suit. [p. J-B , col. a ] 

Appeal ag-iinet tbe o«d^^ of the Onart of 
the Temporary Snbordinate Judge, Vellore, 
in Appeal Sait No. 130 of 191^ preferred 
against the decree of tbe Court of the Dietriot 
Muosif, Vellore, in Original Suit No. 587 

of lyld. 

FACTS appear from the judgment. 

Mr. A Vtswjnatha Aiynr, for the Appel* 
lantB —Tbe suit is barred. The cause of aetion 
arose on the date of tbe pro note. Neither 
the application for loan nor the endorsement 
thereon could be looked into to supplement 
what 18 not expressly stated in the pro note. 
The promissory note shonld itself 6x the 
time for payment. B^eidefl, under rule 24 
of the Bank’s Rules the Bank has tbe option 

of suing before the due date. 

The proviso to Article 73 of the Limitation 

Act does not apply, as Exhibit B neither 

restrains nor postpones the right to sue. 

Article 69 will apply only when the pro- 

misBory note in terms fixes tbe period for 

% 

payment. » 

Mr. N. Ofiandrasekkara Atya»', for the 

Reapondsnt.—The pro note and the loan 


application should be read together. The latter 
is admissible to supplement the terms of tbe 
pro note. Exhibit A contains a promise to pay 
and the oontemporaneons doonmentt Exhibit 
B, fixes tbe time for payment. Tbe cause of 
action arises only on tbe expiry of that 
period. Article 69 or Article 80 goverds tbe 
case. 

Rule 24 of the Bank’s Rules is a provision 
intended for tbe Bank’s benefit and does 
rot affect the accrual of the cause of 
action. 

JUDGMENT.—Tbe puit was brought upon 
a pTomiseory rotr, Exhibit A. The question 
is when tbe oam-e of aotion arose for the 
poit. The defendant applied to the Bank at 
Vellnre by Exhibit B for a loan. The ap* 
plication is in a printed form and be filled 
up the blank by inseitirg the words “lor 6 
months' Matmnct.” Thereupon tbe application 
wasrefeired to an officer of tbe Bank who 
made an endorsement to this effect: '*Tfae 
applicants are responsible men, I am of 
opinion that Rs. 3,000 may be lent to them 
for six months’ thavani at 12 annas per 
mensem.” Oo tbe tame da^e tbe promissory 
note was executed, In the accounts of the 
Bark, Exhibit C, six months’ interest wbb 
deducted from the money paid to tbe defend* 
ant. On these facts tbe question is whether 
the cause of action arose on the date of tbe 
note or whether it arose only after the 
six months provided for in the application 
form, Exhibit B. Mr. Viswaratha Aiyar 
referred ns to one circumstance which may 
be disposed of at once. . He referred to rule 
24 of tbe Roles of the Bank, which provid¬ 
ed for tbe Bunk anticipating tbe due date 
and suing before tbe six months are over. 
That was a provision made in the interests 
of tbe Bark and certainly has no effect 
upon tbe date upon which tbe ORU*e of 
action starts. That provision was doubtless 
made to eoable the Bank to bring a suiti 
if it found that the defendant bad become 
an insolvent or was likely to leave tbe 
jurisdiction of tbe Ooort. In oar opinion 
that provision could not in the least affect 
the starting period of limitation. Tbe learn¬ 
ed Vakil for tbe appellant argued that tbe 
exception provided for in Article 7J can have 
no application to this oaeo. There is some- 
thing to be eaid for this argument, because 
tbe article speaks of an agreement in writing 
restraining or postponing tbe right to sue. 
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It is doabtfal whether Exhibit B really 
re^iraiDs or .postpones the right to sue. 
The proper mode of looking at Exhibit B 
is to regard it as forming part of the same 
transaotion as Exhibit A and as fixing the 
period of payment six months after the 
date on whisb the doooment was exeoated. 

The first question is whether this doonment 
is reoeiveble in evidence. If we anderstand 
Mr. Viewanatha Aiyar’s argnments rightly, he 
seemed to snggest that if Exhibits A and B 
are read together, then stamp daty will 
be payable as on a promissory note 
payable six months after date. Bat we 
regard Exhibit A as oontaining a promise 
to pay and Exhibit B, which is oontem* 
poraneoDS with Exhibit A, as fixing the 
time for payment. That snob a doeameot 
IS receivable in evidence is clear from the 
jodgment of Lord .Uanedin in Motuhhoy 
Mulla Essahhoy y, Mulji Baridas (i). In 
that eaee there was a oromissory note for 
Rs. 50,000 and there was also a o^ntem* 
poraneoDS oral agreement that the doooment 
should not be soed on bat that another 
doonment sboold be given for the amoont. 
The snit was brooght on a promissory note. 
The Jodieial Committee, differing from the 
Ooarts below, held that this agreement, which 
bad the effect of sobstitating a new eontraot 
for the promissory note, ooald be pleaded in 
defenoe and was receivable in evidenoe. The 
prineiple of the deoision is applioable to the 
present oaee. It is open I o defendant to plead 
that, notwithstanding the language of Exhi« 
bit A it was agreed between the parties that 
the oause of action for the money was not 
to oommenoe until after six months of the 
date of the note. Further Gumming v. Shand 
( 2 ) points out that the oostorn of the trade 
oan be read into a promissory note or bill 
of exchange executed by a customer to the 
Bank. Here the printed form makes it 
clear that it is customary for the Bank to 
fix a period for payment. Toerefore, the 
promissory note must be taken to have been 
given subject to that proviso. To the same 
effect is the ruling in Brown v. North (3). 


For these reasons we are of opinion that the 
document. Exhibit B with the endorsement 
thereon, is receivable in evidence. 

If they are reoaivable in evidenoe, the 
next question is under what article of the 
Limitation Act does the present salt fall. 
As we said at the outset, it may be open 
to argument whether Article 7d in terms 
is applioable. But we fail to see why 
Article 69 or Article 80 should not apply to 
this ease. Article 69 provides for a snit 
upon a bill of exchange or money payable 
at a fixed time and the third column is 
'when the bill or note falls due.” It was 
contended for the appellant that nnless the 
promissory note itself in terms embodies 
this stipulation as to the period of payment, 
the article is not applioable. We are unable 
to agree with this contention. If evidenoe 
is receivable to fix the date of payment, then 
that would explain the contract which has 
been entered into and would have the effect 
of supplementing the oonttact on a matter 
on which it is silent and wbioh is not in 
ootfiiot with the terms of the note. Similarly, 
as regards Article 80, it is a general article 
which refers to all suits and promissory 
notes and the third column makes time oom> 
menoe when the bill or note or bond be* 
comes payable. On our view that Exhibit B 
is reoeivable in evidence, that doonment 
makes the promissory note payable 6 months 
after the date of the execution of Exhibit 
A. For these reasons we are of opinion 
that the Subordinate Judge is right in 
holding that the cause of action arose six 
months aftc the execution of Exhibit A 
and not immediately after. We are sup¬ 
ported in our view by the deoision of the 
Full Bsnoh in Anuamalai (Ihetty v. Vtlayuddu 
Nadar (+), although this exact point was not 
decided in it. 

We dismiss the appeal with costs. 

M. 0 . p. 

Appeal di8mi6$eJ, 

(A) 32 lud. Cad 869; 39 M. 129; 3 h. W. 38; lU 
M. L. T. 6-'; 30 M. L. J. 51, (1916) 1 M. W. N. 93. 


A. 103; 17 M. L. T. 402; 
-28 M. L. J. 689, 13 A. L. J. 629; 19 C. W. K. 7l3; 

17 Bom L. B. 460; 2 L. W. 624; 
^ 622s 89 B. 399 (P. C ). 

29 h. J. Ex. 129; 8 W. E. 
91 R R 31P ® ^ b J. Ex. 49; 
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BiJ RiKI V. RAM SI&BORE. 

COURT OF THE BOARD OF REVENUE. 
UNITED PROVINCES. 

Third Appeal No. 10 ofU^ 18-19. 
Febrnary 11, 1920. 

Present: —Mr. Farard, S. M., and 
Mr. HarrisOD, J. M. 

Mueammat RAJ RANI— Appellant 

tersus 

RAM KfSHORE—RBepONDEM. 

Cti-Hi Procedure Code ("Act "V 0 /0. IfL/, r. 
17 ('i )—Failure 0 / re$i)ondent to appear—Duty of 
Court—U. P • and Revenue Act (III of 1900, «. 2j9 
—Revision —Material irtegularity, 

Tbe absence of the respondent ou the date fixed 
for hearing an appeal is no jnetiftcation for 
decreeing the appeal Under rule 17 of Order 
Xtl of the Civil Procedure Code tl»e Court is 
bound to hear the appeal and record a judgment, 
and its failure to do bo amounts to a material 
irregulanty within the menuiug of section '^19 of 
tho U. P- Land Revenue Act, iin-olviiig interference 
by the Board of Ucveuuc. 

Third appeal from the order of the Com* 
missicner, Jhacei Divieior, dated the 22Qd 
0 ! May 1919, in the case of oorreotioo of 

papere. 

JUDGMENT. 

Ferabp, S. U—{January 15, 1920.) — 
This is a third appeal aoder the Land 
Reveoae Act, III of 1901. klusammai Raj 
Rani is appellant. Ramkishan is respond* 
ent. Mutammat Rajrani woo in the first two 
Coarts. Ramkishan appealed to the Com* 
miesioner. The Commissioner, in a summary 
order with no apparent attempt to eon* 
sider the merits of Ramkiaban’e appeal, 
gave him a decree simply beoaose the 
respondent before him. Muiammat Rajrani. 
had not appeared to reply to the appeal at the 
date fixed. This prooednre on the Commie* 
sioner’s part was too summary altogether. 
When an does not appear, a Court 

may make a simple order dismissing the 
appeal under Order XLI, rule 17 (1), baj 
when the appellant appears but the re* 
spondent does not, he has to hear the appeal 
under rule 17 (2) of the same Order 

(XLl), and he has farther to write a 
jadgment, as is apparent from the opening 
words of Order XUI.rale 21, and a jadg* 
ment has to contain reasons for the decision 
on the points in dispute, under rule 31 
of the same Order, which is made applicable 
to oases under the Land Revenue Act by 
rule 26 of Board's OirouUr 8 II. 
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Unless the Commissioner thinks the 
appellant’s case a good one and gives 
reasons for so doing, be is not entitled to 
allow bis appeal merely beoause the re* 
spondent has nottnrnednp. 

It is, bowever, argned that I sannot 
interfere in third appeal becanse of the 
specific section 201 of the Land Revenue 
Act. No doubt section 200 covers respond* 
ent as well as appellant and the word 
order ” in section 201 may be constrned 
having in that section a wider meaning 
than it has in Order XLI, rule 17 (U, 
Civil Prooednre Code, bnt this is immaterial 
in tbe present case. Taking the case to 
be that an appeal does not lie, a remedy 
is open by treating the cate in revision 
under tbe latter portion of section 219, 
Land Rtvenue Act. Tbe late Commissioner’s 
order contained material irregularity and 
1 would ret it aside in revision and direct 
tbat tbe case be restored to bis fils and 
heard and decided on merits, opportunity 
being given to the appellant Mutammat 
Rajrani to appear and reply as respondei t 
before the Commissioner. Parties will pay 
tbeir own costs in the present proceeding. 
Other costs will be determined by the Com* 
miseioner when he finally decides tbe appeal. 

HabbIsok, J. M,—{February 11, 1920).— 
I agree. Rules 17 and 2i of Order XLt are 
made applicable by rale 24 of tbe Board's 
Circular 8*I1, 

Order set aside. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First Civil Appeal No. 10 of 1916. 

Janoary 29, 1917. 

Present: —Mr. Mittrs, A. J. 0. 

NARHaR— PLAihTiFF- Appellant 

tersus 

NARAIN— D»fbnd nt—Respondent. 

Hindu Law—Joint Jamily Purchase tn nuine of 
One member - Peaami transaction - Real owner, whether 
boxuid by result ot litigation to which benamidar is 
party—Limitation Act (IS. of s. —Party 

already represented, joinder of, ajter evpiry of limi* 
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iatioH, effect of — Tnt»U Act (If oj 18^2^, e. Beeult- 
ing trust—Purefuue in name of one person with, 
money supplied by several, effect of Person interest- 
ei in litigation but not party to suit, whether bound 
by result, 

A. parcbaae ia the name of one member of a 
joint Hinda familj a benami traooaction,especially 
when that member is not the managing member or 
a representHtivo of the family, [p -hs, col .] 

A benamidar is allowed to represent the real 
owner in suits both us plaintiff as well aa defend* 
ant, and a decree obtained by a benamidar or 
against a benamtdar is binding u]K>a the real owner, 
[p 3 -J-*, col. 1.] 

If u person is already represented in a suit by a 
party to the suit, his joinder >'« not the joinder of 
a new plaintiff or a new defendant, within tlie 
meaning of section 22 of the Limitation Act [p. 
aat*, col. I.] 

A resulting trust tak<-s place where several per¬ 
sons jointly furnish the purchase-money and the 
purchase is made in the name of one of them [(>. 
c«j 1 . I.j 

A p ;rnon iiilere»ted in a litigation is not bound 
to a|>ply to have himself made u party and in default 
to by bound by the resoU of that litigation, [p ishV*, 
col 2.] 

First appeal against the deoree of the 
Additional 1) strict Jodge, Nagpur, decided 
on the 30th October 1915. 

Mr. 1). T. Mangalmurti, (or the Appellant 

The Hoo'ble .Sir ti. K. Bitse and Mr. 
id, B. KinkUele, for the Respondent. 

JUUGMKNT. —One BsUji died in l?fe3 

leaving a widow Chandrabhaga and a step- 
motlier Kaveri. Chandrabhaga died on t^a 
Iftst Deoember l‘9d as found by the lower 
Court, and the present suit was instituted 
on the 19th Oeoembsr 19iU by the plaint' 
iff, who is admittedly one of the nearest 
reversioners of Halaji. Chandrabhaga had 
eieouted f )Qr mortgages in the name of 
defendant No. I, who was the sole defend¬ 
ant when the suit was instituted Upin 
the bssis of these mortgages two suits 
were instituted for foreelosnro by defenlatrt 
No. 1 anl two deerees abielote were pissad 
in his favour aud poseession was taken 
by him III l&y5. The plaintiff's ease is 
that there was no legal neaessity (or the 
mortgages, and that the plaintiff is entitled 
to reeover possewion of half share of the 
pDperly either uosonditionklly, or snbje.'t 
to pajmerit of so maeh of the mortgage 
money as is legally binding upin the 
reveraiouer. Oas Amrit. woo is thegrani- 
son of the plaintiff s brother, has refuiei 
to joio io tbf■a•^ and the plaintif, there¬ 
fore. elaims only half shire. Cpoo an 


objeotion raised by the defendant, by sQ 
order of the Court, bia father and brother 
who were admittedly members of a joint 
Hindu family, were - made parties after 
the period of limitation had expired. The 
lower Court has held that the mortgagee 
made enquiries as io the neoessity for 
loans and was satisSed about its exist* 
euoe, and the lower Court has also 
held that the whole suit vras barred by 
limitation. 

There are two questions wbiob ari«e 
for deoision in this ease. The first is 
whether the plaintiff’s suit is barred by 
reason of joinder of the other defendants 
when more than twelve years had elapsed 
from the date of the eauSe of aetion The 
second is whether there is legal neoessity 
for the various loans and whioh of them. 

I will take up the point of limitation 
Hrst. The defendant No. 2, the father of 
the 6rst defeodant, who is sinoe dead, 
was at the time of mortgage in the 
Ct vernment servioe, and in order to evade 
the rule relating to the oonduot of Govern¬ 
ment servant^, had the mortgage taken 
not in his own Damp, as a manager of a 
j<'int Hindu family, but in the name of 
his Foo, the defendant No. 1. It was this 
defendant who brought the two suits 
without joining his oo-paroeriers. It was 
he in whose name mutation took place in 
revenue records. He is, therefore, a 

benam'dar ” for the joint family con¬ 
sisting of himoelf aud his oo paroeners. 
It is urged before me that a transaotion 
of this kind is not a beuami " transao- 
tion inasmuch as it is a purchase in the 
name of one member of a joint and 
undivided family, and it is argued that a 
resulting trust only takes place when 
property is acquired by one man in the 
name of a perfect stranger having no 
intere t in the properly so transferred. 
The answer to the first argument is to ba 
found in the passage from the judgment 
of Mr. Justice Mitter in Ohuwler .WnfU 
SJ\tr, V. Kristo Ktnnul ::iingh (l), 

cited by Mayne:—‘‘So far hh the 

ordinary and usual cmrse of things is 
concerned, the practice of making bentmt 
purchases in the uames of female mernbers 
of joint undivided Hindu families id j.j-it 
as much rife in this country, as that ■ f 
B, 967 
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makirg snob pnrobases in tbe oames of 
male members. ” It follows tha*"- a pnrobas^e 
in the name of one member of a joint 
Hindn family is a henami transaotion, es* 
reoially when that member is not the 
managing member or a representative of 
tbe family. As regards ihe prinoiple of 
reanlting troet embodied in section 83 of 
the Indian Trosta Act, tbe wording of 
tbe eeotioD is ooneietent with the view 
that a rescuing trust takes place when 
three pereons jointly furnish the purchase 
money, and the purchase takes place in 
the name of one of them. I have rot 
been shown any authority against this 
view. Now a btnamidar is allowed to 
represent the real owner in suits both as 
plaintiff as well as defendant. A decree 
obtained by a benamidar or against a 
^enomidar IB binding upon tbe real owner. If 
then be represents tbe real owner, tbe joioder 
of tbe other defendants was noneoessary, inas* 
much asthe decree even without their jv.ioder 
would have been binding upon them. 7 his 
view is supported by (be decision of tbe 
Bombay High Court in Barji v. }dahad€v 
(2). Tbe joinder of tbe real owner, after 
the period of limitation bad expired, was 
held to be not a case contemplated by 
seoticn 22 of tbe Limitation Act. The 
principle, 1 understand, is that if a 
person is already represented by a party 
to the suit, his joinder is not the joinder 
of a new plaintiff or a new defendant, 
Acting on this principle I bold that ihe 
suit was not barred by limitation, 

1 now prcoeed lo discuss whether there 
was any legal neoeesily for tbe varions 
mortgages wb\'b culminated in the fere- 
closure decrees. The lower Ccuit finds 
that tbe defendant No. 2 made proper 
enquiries from not only the father cf 
Cbandrabbaga and her hluktiar bat aho 
from two persons Madbo and Cbinteman 
who are now dead. There is no donbt in 
my mind tbat there was necessity for the 
loan in favour of Jairam for Be. 1,010. 
This was required for tbe purpoee of 
obtaining possession of tbe estate of Chandra- 
bbaga’s bueband which was then in the 
bands of bis step mother. But it does 
not follow that there was necesaity for 
all tbe loans which were taken to embark 
in the various liiigatiocs in which Chandra* 
(2) 22 D. 072i 11 Ind llcc. (n. 1030. 


bbaga bad figured. After obtaining posses* 
sion of her husband’s estate from Musamnat 
Kaveri, Cbandrabbaga embarked opon a 
litigation for rendition of aconants and mesne 
profits against Musimmat Kaveri and her 
agent. Bs. 599 are said to have been advanc* 
ed for this pnrpose as recited in tbe mortgage- 
deed Exhibit D-35. There wa**, of course, 
no necessity for this litigation. It was a 
foolish litigatior, for it does not appear 
that anything could have baen recovered 
from either of tbe persons against whom 
tbe suit was filed. It is impossible for 
me to pass this item as one incurred for 
legal necessity or binding upon reversioners. 
Tbe taxed costs of suit for possession 
againet Musammal Kaysri, which 1 have 
held to be a proper litigation, amounted 
to Rs. 492. The whole of tbe amount 
originally borrowed from Jairam, Rs. 1,000, 
would be more than enough for that 
litigation. On the mortgage dee*!. Exhibit 
D-34, therefore, I allow Bs. 1,042 8 0 paid 
to Jairam. On tbe date when Exhibit 
D-34 was executed, a decree bad already 
been passed a week previously for pos* 
session of the estate. Therefore, I can 
find no justificatioD for rait«iog another 
item of Bs. 600 for the purpose of litiga¬ 
tion. Tbe slightest enquiry would have 
shown that no such money was needed. 

I think Bs, 1,042-8 0, is all that can be 
claimed as binding upno the reversioners 
under Exhibit D-34. Now dealing with 
tbe second mortgage Rs. 101-4*0, expenses 
in oorneotioo with a orimioal case brought 
by Kaveri againet Chandrabhaga may be 
passed as properly incurred. Similarly 
Bs. 202-4-0 taken for costs in a suit 
instituted by Kaveri for maintenance may 
be allowed, for Kaveri was claiming Rs. 15 
per month as maintecanoe and tbe Court 
eventually reduced the claim to Rs. lO 
per month. Rs. 65 borrowed for expenses 
in ooQD€otion with tbe Sradh ceremony cf 
Cbandrabbega’s father-in law appears to be 
a legitimate item. In tbe third mortgage- 
bond, Exhibit D 36, the pnrpose for which 
the money was taken is not recited. 1 
am dealing with tbe case of a creditor 
who in the previous bonds gives full 
details of the purposes of the loans but 
deliberately omits to mention tbe pnrpose 
in this bond. 1 cannot accept the defendant 
No, 2's statement about enquiries and allow 


Val LVT] 


INDUK 0A8SS. 


.3^9 


NARBiR V. NARAIN. 


his olaim under this bond at all. The foortb 
mortgage bond ostensibly for Rs. 2,500 was 
never given fall effeot to. Money was bor¬ 
rowed by Cbandrabbaga for aiing a suit for 
epeoifio performanod against one Ahalya 
for the parohaso of a village for Rs. l.StO, 
wfaieb she aooording to defendant No. 2 
expeoted to sell for Rs. 3,000, thns making 
a profit of Rs 1,500. This was aspeoalation 
and it is obvions that the money borrowed 
for EQob a porpote oannot be held bindiLg 
upon the reversioners: as a matter of faot 
only Rs. 816 were advanced under this bond 
and items regarding Court-fees and Pleader’s 
fees in connection with this suit mast be 
disallowed. The only other item to make 
up the total of Rs. 816 is Ra: 500 said to 
be due on a bond not produced but defend¬ 
ant No. 2 as witness says is a bond in o-n- 
neotion with tfastEuit for rendition of aocoints 
and mesne profits. I have already held that 
was not a proper enit to have embarked upon 
and the money advanced for it oinnot be 
claimed for the reversioners. 

The lower Court has relied upon certain 
loose papers supposed to ooutain the aoonunta 
of Cbandrabbaga and produced by D. W. No. 
12. They are merely copies and the original 
was not called for and they are not admis¬ 
sible in evideuce. Apart from this I oannot 
place any reliance upon these loose sheets of 
paper, Balkriehna who produced them makes 
a significant remark that be kept these 
papers with him, as he anticipated a claim 
from the plaintiff in respect of Cbandrabhaga’s 
estate. An agent may keep for his own 
protection copies of accounts for a few 
years during which he may be sued: but 
It IS strange that be should have kept these 
carefully preserved and filed them in 1914. 

I think these accounts filed by I). W. No. 12 
must be rejected. 

The suit in which the 6rst foreoloenre 
decree was paaeed wee inetitnted for the 
reeovery of money dne nnder the mortgage- 
deeds Kxhihite D 34, D 35 and 0-33 A 
deoree was passed for the total amonnt 
due under them. It is in evidenoe that the 
present plaintiff knew of thehrst of the three 
mortgages. It is argued that altnough the 

“adea party, he caght to 

noh of the mortgages as was binding upon 
the «versjoners. No doubt if the su.t 
bad been based solely upon a mortgage 


binding in its entirety on the rsTersionerp. 
a forsolosnrs dsorcs obtaiosd tbsrsupon 
would have been binding upon the rever- 
siocers. But in the suit instituted by the 
defendant No. 1 against Cbandrabbaga, he 
joined all three mortgages and so the re¬ 
versioners could not have very well been 
aaked to redeem part of the mortgage. Not 
being made parties, the reversioners were 
not^ bound to redeem and the widow’s in- 
aotion in the matter oannot in the least 
prejadics the reversionary rights. The 
argnment before me is that as the rever- 
Eioner knew of the suit he should have 
applied to be made a party and sought to 
redeem so much of the mortgage as is 
binding. No authority has been cited in 
support of the proposition that a person 
interested in certain litigation is bound to 
apply to have himself made a party and in 
default to be bound by the result of that 
litigation. It is true that when a suit is 
carried on on behalf of a person not made 
a party he may be bound by the result of 
that litigation, but this was not a case of 
that kind. Here the suit was against 
Chandrabhaga and not against the rever- 
sioner. I hold that there is no force in the 
argument that the knowledge of the plaintiff 

of the litigation bars his making the present 
claim. 

Ibe plaintiff had knowledge and was 
present when the money was paid by Jai- 
ram He in fact received Rs. 18 advanced 
to Cbandrabbaga out of the consideration 
money from Jairam. Under the oiroum- 
stances the propriety of the loan in favour of 
Jairam most be presumed. On this ground 
I will allow the whole of Ra. 1,042-3.0 paid 
by the defendant to Jairam. But the 
consent obtained from Chintaman when he 
was executing a bond in favour of the 
defendant is also relied upoa as raising a 
presumption. Chintaman was then separate 
from hia brother, the present plaintiff. It 
was, therefore, the consent of one of two 
reversroners or rather ratification by him 
Ordinarily a presumption in favour of tbs 
proprmtyof a transaction is made when it 
haa the oonaeut or ia aubsequently ratiBed 
by the next reversioner, bat the oireatn- 
stanoeR of the present case entirely nbit the 

uoZurr- of the document 

completely prove that money was b.irg 

advanoedforlUigatioe, whieh waa aselea, and 
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QDDeoessary. Thereforf*, lam not prepared 
to differ from the lower Goart in its view 
that in regard to mortgagee other than 
the one in favoar of Jairam no presnmption 
of their propriety should be made- 

A small amount in re^pest of proportionate 
eosts of stamp and registration wonld have 
to be added to the above items. The 
learned Pleader for the respondent tells me 
that the amount wbiob I have deolared 
to be a proper eharge on the estate may 
be taken as satisfied oat of the usnfrnot and, 
therefore* there need be no farther erqniry as 
to the profits received by the defendants. 
The resalt is that the plaintiff’s suit sncoepds. 
The decree of the lower Court is set aside 
and in lien thereof a decree for possession is 
passed as prayed for in the plaint. The 
respondent will pay the costs in both the 
Gonrtfl. 

Decree aet atide. 


CALCUTTA HIGH COURT. 

LBriEB^ Pajest Appeal No, 7 of 1919, 

August 12, 191^, 

Fiesent :—Justice Sir John Woodrotfe, Kt., 
and Mr. Justice N, R Cbatterjea. 
NAKUL CHANDRA BARUA asd 

OTBEBR—DiFKHPANTS—A fPELLlKTS 

verfU8 

9ASTI CHAR4N BISWAS— Plaintuv— 

8P01^ DSHT* 

Ciuil PiOCf^dnye Code (Aet V oj 190?^', «. U Ros 
judicata->ia/c—PKrc/i-i«r/*, posUion of— 
Dee.eec obtained by ex-peop' ietor, whether can be /<« krn, 
iidv(mfa(fe oj^Tcnant3f position of. 

The puicliaeer of an cstato afc a revcuuo sale is 
nob bound by the act of the ex-propnetor. Ho 
.^ets the estate ae it stood at the time of the Perina. 
Bent Settlement. But it is open to the purchaser, 
if he wishes, to accept a previous decision between 
the ex-propvietor and his tenants as binding on 
himself and take advanlape of it If be dees so. the 
torants cannot obj<'ct, because the purchaser is not 
in any woven position than the ex-proprietor and 
may elect to tako advantage oi the decree «-btained 
by the latter, although the decree is not res judicata 
as betwpon the purchaser and the tenants, [p t-hl, 

ool. 1.3 


Lettera Patept Appeal against the deoree 
of Mr. Jnptioe Beaabaroft, dated the 26tb of 
November 1918, in Appeal from Appellate 
Deoree No. 1109 of 1917. reported as 49 Ind. 
Cae. 959, reversing that of the District Judge 
Chittagong, dated the 29th of March 1917. 

FACTS appear from the judgment. 

Babo Ohandra Selchar S«n, for the Aopellsfutp. 

_Defendants are appellants hsre This appeal 

arises out of a suit for enbanoement of rent 
OD tie ground of rise in the price of foodeloffs 
and also on the ground of the rent being 
lower than the prevailing rate. 

In 1903 the ex*proprietor of the estate 
instituted a sait for ejectment or assessment 
of rent in the alternative. The ist Court 
tboDgbt that the previous deoree would ho 
binding and decreed the suit. The lower Ap¬ 
pellate Court found it wc uld not be binding and 
diemisped the suit. Mr. Justice Beacberoft in 
this Hon’ble Court held that the previous 
suit was Tea judicata and would be binding 
and decreed the suit. 

My first submission is that the decree 
in the previous suit wonld not be binding as 
between the tenant and the aaction-purchaser 
of the estate at the revenue sale. 

Sections 33—35 of the Bengal Tenancy Act 
show the modes prescribed by the Bengal 


['enanoy Act for enbanoement of rent. 

The reetdeoree of DOJ cannot be said to 
le res judicata because the soil has under- 

fone change since 1803. 

Tbe presumption under section 27 of the 
Bengal Tenancy Act would rot ariee ip this 
,ase. Upon tbe findings of the Court of Appeal 
;elow ro appeal lay befere this Court. 
[CHi'iTEBJEA, J.—Fifteen years have not 
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jn section 37 the roancer presenbed 
refers to etotions 30, 31A, 31B, 32, 35 
and 36 of the Bengal Tenancy Act. 

Section 37 is only a part of tbe sub¬ 
stantive law ard limits tbe power cf the 
landlord to enhance tbe rent. It is not 
a part of procedure. 

Did tbe Legislature contemplate different 
prroedure in case of contract and suilP 

I eubmit it did not. If tbe ex-proprietor 
makes a contract and then the present pro¬ 
prietor imtiiotes a suit, an anomalous position 
will arise nnder section 37. Therefore, section 
37 is not a part of the procedure Refers 
to Uoonahee Butlool Rahman v, / ran Vhun 
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Dun ( 1 ). 

The previous sait is not rts judi¬ 
cata. See Badha Qohind Boer v. Bakhal Das 
Mvkherjee (2), Gadadhar Bose v« Badha 
Oharan toddar (3). 

If the aaottoQ'parohaser does Dot derive 
his title from ex-proprietor, the previons de- 
eisioQ does Dot effeot the rights of the parties. 

If these deoisioDS are-not binding, I snbmit 
that the finding that no evidenoe was there 
to assess an equitable rent is eoDolusive. His 
Lordship Hr. Justiee Beaoboroft is in error 
in deoiding that point in seoond appeal. 

Babas Jofesh Ohandra Boy and Oharu 
Chandra Sen, for the Respoodeots, were not 
called upon. 


JUDGMENT. 


WoooROKFE, J.~I do not deoide this appeal 
as a question of res judisata ior it may be 
said that the auetion-purobaser was not a 
party to the previous litigation nor did he 
elaim under the ex proprietor within the 
meaning of section 11 of the Code of Civil 
Prooedure. The purchaser is not bound by 
the act cftbe ex-proprietor. He gets the 
estate as it stood at the time of the Perma- 
nant SSettlemeat. But the position here is this. 
The matter would have been res iuHcata if 
the qneation bad arisen between the ex¬ 
proprietor and the tenants and in such case 
the latter would be bound to pay the rent 
previously adjodioated, and it is open to the 
pnrohaser, if he wishes, to accept the pre¬ 
vious decision as biiding on himself and the 
advantage of it. if he does so, it seems to 
me that the tenant cannot object. The 
purchafcr is certainly not in any wori'e 
position than the ex-proprietor and may elect 
to take advantage of the decree obtained 
by the latter. If this were not so, then at 
each and every sale all previous litigaliona 
might be re opened and the purchaser in each 
a case might be worse off than the ex pro¬ 
prietor from whom he had purchased, I 
do not decide here what would be the 
effect if the purchaser had not accepted the 
previous decision. No doubt mutuality is a 
test of res iudicata, but this is not a question 
of res judicata as between the purchaser and 
the tenant, tut it is a case in which the 
tenant would have been bound towards his 
prey^u^ lenrtbrd and in which the purohafcer 
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at the revenue sale has elected to succeed 
to the right in this respect of the ex-pro¬ 
prietor. The rights of the tenants are in no 
way enlarged by the revenue sale. 

In my opinion, therefore, there ie no ground 
for reversing the decision of this Court and 
the appeal must be dismissed with costs. 

CH*TTEFJEi, J.—1 agree. 

Appeal dismissed. 


PRIVY COUNCIL. 

COKSOLIDAIED APPKaLS PnOM THE MADRAS 

OOOR1. 

March >8, 1920. 

Present'. —Viscount Cave, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
ADDSUMILLI KRISTNATYA and others 

—Appellants 
t enus 

ADUSUMILLI LAKSHMIPATHI 

ANDOTHPRS RESfONDSNTS 
Hindu Law—Mitakshara—-Dravada School—Adop- 
tion hy widow—Consent of nearest eapiodns, 

V kether necessary—Consent of more distant relatives, 
whether su^ctcn^ 

Under the Mitak>-liara Law as administered in 
the Uravada country, a Hindu widow, although not 
author ised by her husband to adopt a son to liini, 
may nevertheless make such an adoption with tlx* 
consent of bis nea*e8t sapindas. [p. 3«:, col. I ] 

The consent required is that of a substnntinI 
majority of those agnates nearest in relationshiji 
who are capable of forming an ^ iutelligeut ami 
honest judgment on the matter, [p col. 2.] 
Save in exceptional cases, e j, minority, lunacy 
or abi-ence in a distant couniry, tbo consent of the 
nearest supindas must be asked and if it is nob 
asked, it is no excuse to say that they would cer¬ 
tainly have refused; but where a sapinda is clearly 
proved to have withheld bis consent from corrupt 
or malicious motives, his dissent may be disregarded, 
[p yr2, col. 2.] 

The absence of consent on the part of the nearest 
sapindas cannot be made good by the authorisation 
of more distant relatives [p 392, col. 2.] 

Veernhosavaraju Pantulu v. Balasurya Prasad'i 
Rao, 48 Ind Cas- 700; 40 I. A. 2b6; 41 M. 9i^8; 25 
M. L. T. 1; • 7 A. L J. 84; 36 M. L. J. 40; 23 0. W. N. 
251; 29 0. L. J 184; 9 L. W. 243, ^1 Bora. L K 
238; 1 U. P. L. B. tP. C.) 18, followed, 

CoDSOlidated appeal# from a decree of the 
Madras High Court (Wallie, C. J, and 
Iserbagiii A'yar, J.), dated October 27th. 
1915, repcited as 3.i Ind. Cae. 253, wbioh 
(feubetaitialty) affirmed a decree of ibn 
Temporary Subordinate Judge, Masulipelfirp 



f!92 INDIAN OASES. [1920 

ADUSOUILLI KRI8BMATT1 r. ADtlSITMILLl L1K8BUIPATBI. 


FACTS o! tbe c&se and the argomeots 
addaoed suffioiectly appear from tbeir Lord* 
ships* jndgmPQt. Tbe ease Jays down no 
new law, baying been for all praotioal porposes 
ooDolnded by tbeir Lordsbips’ judgment in 
Feera6j7«'iL'ara;u Paniiilu v. Balasurya I rosada 
Rao (1) delivered after these appeals 
were Bled: but it is reported for tbe snooinot 
summary wbiob tbe judgment oontaina of 
tbe law of adoption by a Hindu widow in 
the Dravada country. 

Mr. De Qruyther, K. 0., and Mr, Dube, for 
the Appellants. 

Mr. Dunne, K. C., and Mr. Fatikh, for the 
Respondents. 

JUDGMENT. 

Yiscohmt Cave. —These are eonsolidated 
appeals from a decree of the High Court of 
Judicature at Madras, which affirmed, with 
variations, a decree of the Subordinate Judge 
of Masnlipatam. The question for determi* 
nation is whether the adoption of tbe Brat 
appellant, Adusumilli Kristnayja, U valid 
under the Hindu Law as administered in tbe 
Madras Presidency. 

Tbe parties are subject to tbe Mitaksbara 
Law of adoption as administered in the 
Dravada country: and that law, wbiob has 
been considered by the Judicial Committee in 
several recent oases, is now free from donbt. 
It was decided in tbe Ramnadcaae lOolUctor 
of Madura v. Moottoo Ramalinga Sathupathy 
(2)] that under the law here re^ 
ferred to a Hindu widow, altbougb not 
authorised by her husband to adopt a son for 
him, may nevertheless make such an adop* 
tion with the consent of his eapindas. In 
a later case, Vellanki Venkata KrUhni Rao v, 
Venkata Rama Lil<shini(.S), it was said that:— 
“ There should be such proof of assent on 
the part of tbe eapindas as should be 
sufficient to support the inference that the 
adoption was made by the widow, not from 
oaprioiouB or corrupt motives in order to 
defeat the interest of this or that :»'^p»nda, 
but upon a fair consideration by what may 

(1) 48 Ind, Cae. 706; 45 LA- 26B; 41 M. 25 
M L T. »7A. L. j.34;36 M. L. J. 40; 2^ C. W. 
n'26I* 29 C. L. J. 184: 9 L. W. 243; 21 Bom. L. B. 

238; 1 0 P L tt. P.C.) -8. 

(2. 12 M. I. A. P9.! 10 w. R. P C. 17; 1 B L. R. 
(P.C.) 1;2 Suih. P. C. J. '3Rr‘.>Snr. P C. J. :-61; liO 
E B 389; 3 Mad. .icr. 2P8i 1 Tnd.Dec. tN- a » 1. 

,aj 4 I. A. >; I M. -74; r lud Jur. 6<: W. R. 21; 
3 8ar. P. C. .T. 669; 8 Snt!i. P. C. J. 353; I Ind. Deo. 
(N. a.) 11® (F 


be called a family oonnoil of the expsdienay 
of substituting an heir by adoption to the de¬ 
ceased husband.” 

Tbe reference in the last mentioned ease 
to a * family oouDoil” gave rise to some doubt 
whether where t|bete were agnatic relatione 
closely related to the deceased, tbe assent of 
those standing in a remoter degree was either 
necessary or sufficient; but this doubt was 
resolved in the recent case of Veerahasavaraju 
Panlulu V. Balasurya Praaada Rao (1),where it 
was held that the absence of consent on the 
part of tbe nearest eapindan cannot be made 
good by the authorisation of distant rela* 
fives whose assent is more likely to be in- 
Baenoed by improper motives, This does 
not mean that the aonsant of a near eapinda 
who is incapable of forming a judgment on 
the matter, such as a minor or a lunatic, 
is either sufficient or necessary; nor does it 
exclude the view that, where a near relative 
is clearly proved to be actuated by corrupt 
or malicious motives, his diesent may be 
disregarded. Nor does it contemplate oases 
where the nearest sapinda happens to be in 
a distant country, and it is impossible 
without great difficulty to obtain bis consent 
or where he is a convict or suffering a 
term of imprisonment. The consent re¬ 
quired is that of a substantial majority of 
those agnates nearest in relationship who are 
capable of forming an intelligent and honest 
judgment on tbe matter. It must, however, 
be added that, save in exceptional oases 
such 88 those mentioned above, the consent 
of the nearest saptndae must be asked and 
if it is not asked it is no excuse to say that 
they would certainly have refused [FenAomma 
V. Suhramaniam (4)]. Regard must also 
be bad to the following observations of tbe 
Board in 6n Ftrada Pratapa Roghunada 
Deo V. Sri Broeo KUhoro Patla Deo (5): 

” But it is impossible not to see that 
there are grave social objections to making 
tbe succession of property, and it may be 
in the case of collateral snocessioD, as in 
tbe present iostanoe, tbe rights of parties in 
actual possession, dependent on tbe caprice 

(4) 34 T. A. 52 at p 26; 9 Pom. L F. 89; PO M. fOj 
4 A J I'Oj fi C. L. J, 14; { 11 C. W. N. 84P; 17 M. 
L. J 114: 2 M. L. T. 91. 

<5' 8 I A. 54: 1 M 09; 11 Mad "or 188; 25 W. 
R. 291; 3 Sar. P. 0. J. 58?; 3 Suth P. 0. J. 263; 1 
Ind. D«o. vM. s.) 45 tP, 0.). 
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a wcmarj snbjeot to all the pernioions 
iiflaeDBea .^hiob icterested advisers are too 
apt in India to exert over women poiressed 
of, or capable of ezeroisicg dominion over^ 
properly. It seemp, tbere!ore» to be the duty 
of the Conrls to keep the power striot y 


within the limits woieh the law has assigned 
to it.” 

Tornirg now to the faots of the present 
oa^e, the relationehip between the partifs 
will be explained by the following pedig¬ 
ree:— 


ADSUMILLI VENKATRAMXJDU. 

. .. 1 _ 


Krisboamnian, 
deceased 

Janardanudu, 
defendant No 6, 
died pendente lite 

Lingarayudu, 

Venkata plaintiff No. 6. 

Qopaludu, 
defendant No. 6. 


f 


f 

Venkatarawayya, 
defendant No. 4, 
married 
Punnamnaa, 
defendant No. 2. 


Lakhminarayana, Liugaiuyudu, 

deceased, deceased 

I I 

Lakskmipalbi, Venkatr.'imanjaneyalu, 
plaintiff No. 1. plaintiff No. 3, 

died pendent lile, 


I- 

Vonkauuu, Shosbadri, 
deceased, diedinlSb?, 

married 
Narasamma, 
died in April, 19C8, 


I 

J 


Venkatramudu, Pama^Sastrulu, Pulliah, Siibbiab, 

plaintiff No. 2. plaintiff No. 4. deceased deceased. 


Venkata Subbaiya, died in 
last male owner of 
the suit properties. 


r 


Sobanadamma, daughter, 
defendant No. 3 

I 

Punnamma, daughter, 
defendant No. 2, married 


J 


1 

Kristnayya, alleged lo have 
been adopted on 
Febiuary tli, 1908, 
defendant No, 1, 


Venkataramayya, defendant No. 4. 


Sbesbadri, who was separated frcm bis 
brothers, died in the year 1£87 leavirs: a 
widow, Narasamma, and an only son, Ven¬ 
kata Subbaiya, who was then about thirteen 
years of sge and unmarried. In the month o! 
October 1888 ibis son was murdered, and 
his mother sueeeeded to Ihe property of her 
husband, taking a Hindu widow’s estate. 
Pnlliab and Subbiab, two of the sons of 
Sbesbadrt’s brother Venkanna, were ebargei 
with the murder, but were aoQuitted. They 
were then ebarged with the tbeft of 
some jewels wbieb were on the perFon of the 
murdered boy before bis death, but Polliab 
died befere the trial and Subbiab was 
ultinately acquitted on this ebarge also. On 
the 8th September 1901 Naraeamma oallf'd 
a meeting of her busband’s gnat $ and 
obtained from 14 of them a deed antborie- 
ing her to raeeiye in adoption to her husband 


any boy she might like. At that time the 
neare.^t S'lpindat of Sbesbadri were six in 
number, viz.^ the 6ftb defendant Janardanudu, 
and the Gve plaintiffs; but of these only 
Janardanudu signed the deed, and the other 
signatories were gnaits of remoter degrees. 
Narasamma did not at onoe aot on this 
eutborily, but upwards of six years after¬ 
wards, vtz , on the 20th February 19C8, she 
adopted the defendant Eristnayya, who was 
then of age. Before makipg the adoption 
she entered into agreements with Kristnayya 
and his natural father under wbiab the 
greafer part of the property of Sbesladn 
was put at ber absolute disposal, and sbe, 
in fHot, dippoaed cf it in favour of the 
issue of ber daughter, Naraehmma died in 
April 19C8 and shortly afterwards ihig suit 
was brongt by the plaintiffs to set aside the 

adoption^ 
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From the above statement of fasts, stand¬ 
ing alone, the obvions oonolasion would be 
that the adoption was invalid for want of the 
assent of £ve oat of the six nearest sapin- 
dm* Bat tbe defendants by their written 
statement in the o^se alleged that Narasamma 
had applied, first to Venkanna (the only 
brother of Seshadri who survived him), 
and after his death to the plaintiffs and 
Subbiah, for their aothcrity to make an 
adoption; and that all those persons, *'oQt 
of dishonest and oorrapt motives” and by 
reason of the long-standing enmity saused 
by tbe oharges of mnrder and theft made 
against Palliah and Sobbiab, and with tbe 
desire to euseeed to tbe property of Venkata 
Sabbaiya, bad refused or negleeted to grant 
the eutbority asked for. In support of this 
plea the defendants ealled evidenoe of four 
attempts to obtain tbe desired authority. 
First, it was alleged that Narasamma, 
through her guma$tn^ applied to Venkanna 
for his aoDsent, and that he put off his 
reply and died shortly afterwards without 
giving the desired authority. Seoondly, it 
was alleged that Narasamma personally re* 
quested tbe third plaintiff, Venkatiamanjare- 
vulu to ooDsent to an adoption and to get 
the other plaintiffs and Subbiah to eonsent, 
that be promised to eonsult them and let 
her know, but that be never, in faot, gave 
her a reply. Thirdly, it was stated that 
the plaintiffs and Subbiah were invited to 
■ and were present at tbe meetirg of gr.atis on 
tbe 8tb September 1901 and that on being 
requested to agree to an adoption they replied 
that there wae no hurry” end shortly 
afterwards lift the meeting. Fourthly, it 
was alleged that shortly before tbe aotnal 
adoption in 1908 Narasamma again sent an 
emiseary to tbe plaintiffs (Subbiah being 
then dead) and asked for their oonsent to 
an adoption, but that they refused to give it 
except on payment of Rs. 10,000. The 
evidenoe relating to these allegations was 
examined both ^y tbe Subirdinate Judge and 
by the High Court, and both tribunals 
same to tbe oonolueion that none of tbe 
alleged requests bed been proved. Notwith- 
etanding these oonoorrent tiedings, their 
Lordships were pressed by Counsel for the 
sppelianls to examine tbe evidenoe on this 
question; and as the dndings of tleSubordi* 

oate Judge were by no means oh ar a> d hie 
reasons were somewhat inoonsistent, they 
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have ooosidered the evidenee whieb was 
brought to their notice by Cocnssl on both 
sides. As the result of this oonsideration 
they have oome to the following sonslosions:—> 

1. Tbe finding of the Courts on tbe 
question of tbece alleged applieations was 
mainly based upon the view that, having 
regard to the hostility existing between 
tbe plaintiffs and Narasamma, it was 
unlikely that they would have been 
asked for their oonsent: but the 
evidenoe as a whole does not appear to 
support this view. The first plaintiff was 
not on unfriendly terms with Narasamma 
and at one time got her lands oultivated 
for her; and tbe Subordinate Judge in 
one part of bis iudgmeni fays that there 
was ‘ no ill feeling” between them The 
third plaintiff was plainly on speaking 
terms with Narasamma and was from time 
to time ooDsulted by her; and tbe Subordinate 
Judge himself says that it is not unlikely 
that he was requested by Narasamma to 
give bis oonsent and also asoertaio tbe 
wishes of his ooosior, as probably the other 
persons were not quite so well disposed 
towards Narasamma as the third plaintiff.” 
As to tbe other plaintiffs there was no 
olear evidenoe; and although it is very 
probable that tbe oharges made against 
their brothers caused an estrangrmsnt 
between tbe seoond ard fourth plaintiffs and 
Naranamma, tbe Subordinate Judge expressed 
a doubt whether this feeling oontinued 
in tbe same intensity down to tbe year 
1901. Upon tbe whole, the true inferenoe 
appears to their Lordships to be that, 
while there was some unfriendliness between 
Narasamma and two of tbe plaintiffs, this 
did not extend to the other plaintiffs and 
was not in any oaee snob as to prevent 
^a^asamma from a>-king for their consent 
to an adoption. Further, in no oase is 
there evidence of Euoh malioe on tbe 
plaintiffs’ part as would prevent them 
from formiog an honest judgment on the 
matter, 

2. It appears probable that Venkanna 
was aikfd Lr hie oonsent: but as he died 
without giving a reply and there is no 
eviileni^e of ill feeling on his part, this 
oircDoif-tacoe is immaterial. 

3. It is aleo not improbable (hat shortly 
befire (he meeiig of September 1 Ol, the 
third plaintiff was consulted on tbe questiou 
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of at! adopUoD aod was asked to aaoertain the 
views of the other plaintiffs and Sobbiafa; bat 
there is nothing to show that be did in fact 
ask for their eonsent or tbat bis reply was 
delayed by reason of spite or maliee. This 
eironmstaneei therefore* is also of little 
iniportanse. 

4. With regard to the meeting of the 
8tfa September 1901 tbe evideroa is 
ooDflioting. The defendants* witnesses say 
that tbe plaintiffs were present, and on 
being eonsalted said tbat there was no 
hnrry abcnt the matter and went away ; 
bat this is denied by tbe snrviving plaintiffs, 
Tbe defendants’ witnesses were not believed 
by the Subordinate Judge, and it mast be 
held tbat this allegation is not proved. 

5. As to tbe alleged reqoest in 1908, 
tbe defendants* evidence is ooLflioting 
and unreliable, and this allegation also breaks 
down. 

Tbe result of the above survey of 
evidence is that, in tbeir Lordships’ 
view, Narasamma is proved to have applied 
for tbe consent of the third plaintiff, but 
not of tbe other four plaintiffs, and tbat 
none of these five nearest s:ipinda$ is 
proved to have withheld bis consent for 
any malioions or oorrnpt reason. It 
follows tbat tbe necessary assent of 
$apindaB was not obtained, and tbe adoption 
was invalid. 

Counsel for tbe appellants pat forward 
an alternative argnment, tu , tbat in view 
of tbe finding of the Courts in India tbat 
there was great hostility between the 
plaintiffs and Narasamme, it was unnecessary 
for her to ask for their consent; bat this 
argument cannot be entertained. It is 
inooDsistent, not only with tbe defendants* 
pleading, but v^itb the whole of tbeir 
evidence and arguments in tbe Cooris b^^low ; 
and it is not open to them to make an 
entirely new case before this Board. In 
any cafe the argument derives no support 
either from the facts or from tbe law as above 
explained. 

Apart from the absence of tbe necessary 
assent, other obieotions to tbe adoption 
were pot forward on behalf of the 
respondents. It was said (1) that an 
Butbority given by Bapxndtit to adopt 

any boy at any time” is invalid [see 
Suryanorrynna y, Venkataramana (t) 

WvaM.esi, 


that an satbority given by tapinda$ in 
1 01 oculd not validly be executed in 
If Ob when several of tbe signatories were 
dead and tbe opinion of others might 
have altered ; and (3) tbat an authority 
to adopt asked and given for religions 
motives and in order to keep up tbe line 
of fruccession to Seehadri was not properly 
exercised by tbe adoption of Kristnayya 
on tbe terms tbat be shonld give up to 
tbe adopting widow or to her relatives 
the greater part of her late bnsband’s 
estates. These questions, although raised 
in tbe Courts below, were not the subject 
of decision there; and tbeir Lordships 
Bocordingly refrain from expressing any 
opinion upon them. But it is certain tbat 
these eiroumstanoes do not detract from 
tbe obligation imposed npon the Conrts 
in oases of this obaracter to require a 
strict compliance with tbe conditions im* 
posed by law. 

For the above reasons their Lordships will 
bnmbly advise His Majesty tbat these appeals 
be dismissed with costs. 

Appeali dismused. 

Solicitor for tbe Appellant :—Douglat 
Qraht, 

Solicitors for the Respondent:—MeEsrs. 
BarroWf Rogers JVeut7I. 


PRIVY COUNCIL. 

OoMiOLipATXD Appeals pbou toe MiDbis 

HlOtt CoUKT. 

Felroary lO, 1920. 

Pretent'. — Viscount Cave, Lord Moulton, 

S'r .lobn Edge and Mr. Ameer Ali. 
RAMATHAl VADIVELU MDDALIAR 

— Appellant 

tersus 

PERIA MANICKA MUDALIARand others 

—Rs^ponubmis. 

Citil Procedure Code iAct V of lfi08>, e. fi6, object 
of—Court Hale—Agreement by purchaser to conceij 
property purchased, xehether enforceable. 

The object of section fl6 of tbe Code of Tivit 
Procedure ie to put an end to purchases at ( ouit 

auctions by on© person in the name of another, [p. 

col, i j 

Au ag-cement by an auction.purchaser subpequ^nt 
to tlie purchase to convey a portion nf the propc ny 
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to another is not affected by section 6 fi of the CiTil 
Procedare Code and is enforceable, [p. col 1 ] 
Amrutam Venkatappa y. Vavilala Jalayya,bl Ind. 
Cas 111! 42 M. 6'6;9 L. W. 598s 26 M. L. T. 
(1919) M. W. N. 35Sj 37 M. L. J. 98 iF. B », 
approved. 

Ooupolidsted appeals from the deorees of the 
High Court, Madras, dated 10th April 1915, 
reversing the deoreee of the Subordinate Jndge, 
Chinglepat. 

FACTS.—These were snits to enforce an 
agreement to convey land pnrohased by the 
defendant at an eieootion sale The facts 
are fully set out in their Lordships’ judg¬ 
ment. The trial Court dismissed the suits 
on facts alone and did not deal with the 
issue as to whether the suits were barred 
by section 65 of the Code of Civil Pro¬ 
cedure. On appeal the High Court found 
that the auction-purchaser was a real 
purchaser but that be bad agreed to 
convey to the plaintiffs such portions of 
the property for which they had already 
paid or had under eooh agreement to pay 
the balance of the pnro'ia^e money 
which took the case out of the purview 
of that section, and granted piainiiffa 
decrees. 

Mr. for the Appellant.—The agree¬ 

ment, if proved, and even as found by the 
High Court, established that appellant 
was a henamidar and was governed by section 
t6 of the Code of Civil Procedure. That 
Beotion requires (l) a suit to be brought 
against a certi6ed purchaser, and (2) based 
upon the ground that the purchase was 
made on behalf of a person other than 
the oertiBed purchaser. The suits were, 
therefore, not maintainable. 

Ki$han Lalv. Ooruruddhunja Prosod Singh 
(0. Q^r.ga Bukshv. Rudar Singh (2), Suroj 

f^atain v. Raton Lai (3). 

Mr. Kentcoithy brown, for the Respondentr. 
—The purchasers at the Crort auction sale 
were real purchasers who bad agreed to con¬ 
vey to the plaintiffs in these suits or their 
predecessors in»title such . portions of the 
property for which they had already paid 
or for which a balance remained to he 

(u 21 A 2385 A. W. N. *2; 9 

A. 414; A. w. N. (1900) 152; 9 Ind. Dec. 

^”(H)*40^Ind.Cn3 9t8j 44 I. A. 201; 21 C. W N 106^; 
90 O C 2ll! 2 I*. I>. W. J 0; M L- -1. iSO. 1 • A. 

I. . J. 684; 19 Bom L. R. 737; 22 M. L, T. 1?1; 26 C. 
h. J. 26 ?! 6 L. W. 50)9! vl9l7) M. W. N. 4;7; 4 0. L. 

J, 762; 40 A. 159 (P. 0.). 


p-^id under the agreement. The plaipiiffs 
were bene6cialty interested in the purchase 
and in no way affected by eeotion* 6. Oanga 
Kesri {4), 

The original agreement bad been ratiBed 
on two croasions oubsequent to the sate : 
the agreements subsequent to the sale 
were unaffected by the section and were 
enforceable. Amrutam Venkotoppa v. Vavilala 
Jalayya (5), Kumbalxnga Pxllai v. Ariaputra 
Radio chi (6). 

Mr. Buhe replied. 

JUDGMENT. 

Yii COUNT CaVB,—These are consolidated 
appeals from two deorees of the High Qonrt 
of Judicature at Madras reversing two 
deorees of the Subordinate Judge of Chin- 
gleput, and giving judgment in both suits 
for the plaiotiffs. The following statement 
of the facts is founded upon the Bndings 
of the High Court, which, for reasons 
which will hereafter appear, their Lordships 
accept as correct. 

One Sundarammal was the owner of 
certain lands in the village of Kovnr and 
elsewhere in the Chinglepat District, subject 
to a 6rst mortgage for Rs, 25,000 and 
interest and to a second mortgage for 
Rs. 9,500 and interest, and had iLOurrred 
other debts. In the jear 1902 the stoond 
mortgagees brought a suit to enforce their 
mortgage, obtained a decree for the sale of 
the mortgaged property, and themselves pur¬ 
chased it at the auction at a low price. 
Tbereupen Sundarammal, in order to get 
(hie rale ret aside under section 310A of 
the Civil Procedure Code and to provide 
fer her other debte, entered into an agree¬ 
ment with four persons ramed Murugappa, 
Kandasami, Munifami and Ponnambala, for 
the sale of the whole property to them 
at the price of Re. 65,000, being a sum 
sefiBoient to pay off the mortgt^ge and 
other debts and to provide a sn ail balance 
for the vender. These persons were 
friends of Sundarammal, and it was under- 
etoed that they should dispose of the lands 

(4130 Ind. Cas. 2r5 42 I. A. '^Tatp. 1825 19 
C. W. N 1176; is M. L T 50?; 29 M. L. J. 829; 2 h. 
W. 8.37:18 A. L. J. 99^■; 17 Pom. L R 998; 37 A. 645; 
22 0-LJ. 'OS; 1915) M W. NIIN P. C ). 

50 ) M Ind Cas. 11); 4> M. 61?; 9 L. W. 598; 26 
M. L. T. 46; 09i9) M. W.N. 856; 87 M. L. J. 98 
•F B.». 

(6) 18 M. 436; 6 M L. J. 200; 6 Ind. Deo. (k. s.) 
653. 
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pieoemeal acd, after paying cnl) of the 
prooeeds of sain the mortgage and other 
debts of Sandarammal and aoy mooey 
dae to themselves, shoald pay ov<>r to her 
any balanoe whioh might remain. The 
property was aoQordingly oonveyed (o the 
foar persons above named (who will be 
referred to as ** the vendees ”) on the 
10th Aagnst H02 ; and on the 15tb Aagast 
1^02 they paid into Conrt a som of 
Rs. 15,598, being a anm saffisient to 
satisfy the second mortgagees, and got the 
sale to those mortgagees eet aside. On 
the 27th September 1902 the vendees 
divided amongst themselves abont sixty 
acres of the land, which were taken to 
represent in valoe the amount which they 
bad paid for redeeming the second mort* 
gagee^; and some time afterwards, as no sale 
ooold be made of the remaining lands in 
Eovur, the vendees made a similar division 
of those lands among themselves on the 
anderstanding that each of them sh'^ald 
be responsible for his share of the debts. 
On this division a part of the land was 
reserved for Sundarammal, apparently in 
satisfaction of her interest in the nltimate 
balanoe to ari<?e on realisation, Mara- 
gappa died, and his interest in the lands 
became vested in bis widow and certain 
alieneea from her. Meanwhih the first 
mortgagees, who bad not been parties to 
the arrangements above reoi^ed, became 
dissatisfied ; and in the year ly04 they took 
proceedings to enforce their mortgage, and 
on the 14th March 1901 obtained a decree 
for sale. The sale was fixed for the 3rd 
May 19C5; and it is obvious that the 
persons claiming under the deed of 1902 
ran the riik, unless they made fome 
arrangement, of losing the benefit of their 
purchase and of the monies which they 
bad found to satisfy the second mort- 
gegsea. They accordingly defermined to 
bid for the property and for that parp-'se 
got together a sum of about Rs. 10,0j0, 
which they contributed in uufqual shares. 
It was^ then ascertained that the appel- 

ftod two other persons named 
Vythilingam and Dbarmakartha Kiodasami 
were also proposing to bid, and it was 
in order to meet this diffimlty that the 
agreement giving rise to these suits was 
en ered into. The agreement was eutered 
luto orally botwooa the three peiaous last 


named, that is to say, the appellant, 
VythiliDgara and Dbarmakartha Kandasami, 
and the four original vendees or their 
representatives, and was to the effeot that 
the vendees should not bid for the pro* 
perty but should permit the above named 
three persons to boy, that if they bought 
the vendees should advance to them the 
above sum of about Rs. 10,000 to assist 
them in providing the deposit and com- 
pleiing the purchase, and that which, 
ever of them became the purchaser of 
any property allotted on the first or second 
divieion to any of the original vendees (with 
an exception to be immediately mentioned) 
should convey such property to each 
vendee or his representative, on pay. 
meet by him of such proportion of tne 
auotion price as might be found to be due 
fiom him rn an adjuetmeu^ of accounts. An 
exception was made in the case of Ponnam. 
bala, one of the four vendees, who was not 
anxious to get back the property allotted 
to him on the second division; and, so far 
as be was concerned, the arrangement applied 
only to the properly paesing under the first 
divisior, and it was understood that, as 
regards the properties allottsd to him on 
the eecond division, the appellant should 
stand in bis shoes. 

The auction aooordingly took place, and 
the appellant was declared the purchaser of 
Lot No. 3, comprising abont Uj acres of the 
Kovur lands, for Rs. 21,500, other lots being 
purchased by Vythilingam and Dbarmakartha 
Kandasami. The vendees duly made the 
oontiibotion of Rs. 10,000 whioh they had 
promised ; the balanoe required was raised 
fiom other sources, and sale certificates were 
issued to the purchasers and possession given 
to them. The lots purchased by Vythilingam 
and Dbarmakartha Kandasami have been 
dealt with in acoordanoe with the agreement 
and need not be further referred to. 

In February or March i O') there was an 
adjustment of accounts between tbe appel¬ 
lant and the vendees or their assignees in 
accordance with the arrangement above 
referred to. The decision of the questions 
whioh arose on the adjustment was entrusted 
to a panchay-it; and it appears from the 
evidence that the appellant and the other 
persocs concerned signsd a written under 
taking to abide by the award of tbe 
V'xUars. In tho course of this 
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a slight varlatioD. was made io the allot* 
ineot wbioh had been previously made o( 
the lands; and thie variation was aooepted 
by all parties and embodied in the award 
whieh fixed the amount payable by each of 
the vendees on taking bis oonveyanoe. The 
appellant was then quite willing to deal 
with the allotted lands in the manner agreed 
before the anetion sale and was a party 
both to the agreement to abide by the 
award of the panchayitdars and to the agree* 
ment to vary the allotments. 

In the year 1907, the appellant having 
shown relaetanse to oarry out the arrange¬ 
ment, a suit (No. 6 of 1907) wae brought 
against him by certain persons who w<>rd 
nominees cf Mamsami and Kandasami. This 
suit did not go to trial but was settled by 
a oompromise, by wbioh the appellant agreed 
to oonvey to the plaintiffs in that suit about 
fifty aores of the lands purohased by tbe 
appellant. At the time of this oompromise 
tbe other persons representing tbe original 
vendees, that is to say, Ponnambala and 
tbe persons claiming under Murngappa, 
insisted upon the (Appellant conveying to 
them also their respeotive shares in the 
property ; and tbe representative of the ap* 
pellant, while pointing ont that an agree* 
ment to exeoute snob a oonveyanoe could 
not be inoloded in tbe razinama in which 
tbe oompromise then in question was to be 
embodied, undertook that the oonveyanoe 
should afterwards be made. At tbe same 
time a variation was made in tbe original 
agreement so far as the representatives of 
Murugappa were oonoerned, those persons 
undertaking to take over from the appellant 
certain Jurther properties and to pay an 
additional Rs. 2,600 for them. 

Notwithstanding the above mentioned trans¬ 
actions, tbe appellant afterwards refused 
to oonvey to Ponnambala and to the re¬ 
presentatives of Murugappa the properties 
to wbioh they were entitled under the 
arrangement; and ultimately, tit., in the 

years 1912 and 1913, these suits were 
brought to enforoe sush a oonveyanoe. The 
plaintiffs in one suit were the persons 
alaiming nnder Murugappa, and tbe plaintiffs 
in the other suit were Ponnambala and 
persons claiming under him, the appellant 
being the defendant in both euits, 

At tbe bearing of the suits two main 


points were raised by the appellant, mo., (1) 
that the appellant had not in faot entered 
into the agreement alleged or reoeived tbe 
oontribntion of Rs, 10,000; and (2) that 
iu any case tbe suits 'vere barred by seotion 
66 of Ibe Code of Civil Procedure. The 
Subordinate Judge, by whom the saUs 
were tried, found the first issue in favour 
of tbe appellant, and aooordingly it was 
unnecessary for him to deal with tbe second 
question. On appeal, the High Court over¬ 
ruled this decision and held that the appel¬ 
lant bad received the Rs. 10,000 and bad 
agreed to convey the properties in manner 
alleged by the plaintiffs. The Court also 
held that seotion 66 of the Civil Prooedure 
Code was not a bar to the suite, and ai* 
oordingly passed decrees in favour of tbe 
plaintiffs. Therenpon this appeal was 
brought. 

Upon the issue of faot their L^irdships 
have no hesitation in accepting the deci¬ 
sion of tbe High Court. The finding of 
that Court is frecisely in accordance with and 
is practically based upon a statement made 
by the appellant himself in the Suit No. 6 
of 1907 above referred to. The anpellant 
in the course of the trial maintained that 
the statement which be bad himself put 
forward io 1907 was wholly untrue end was 
made for some indirect purpose ; but the 
High Court declined to accept this expUna* 
tion, which was not supporM by »he 
other facts in the case, and their Lordships 

entirely agree with thie view. 

Tbe alternative defence is baaed on eection 
66 of tbe Code of Oivil Procedure, which is 
in the following terms :— 

No suit shall be maintained against any 
person olaiming title under a purchase cer¬ 
tified by the Court in such manner as may 
be prescribed on tbe ground that tbe purchase 
was made on behalf of tbe plaintiff or on 
behalf of some one tbrougb whom the plaint¬ 
iff claims.’' 

The question to be determined is whether 
the fsote proved by tbe plaintiffs in these 
suits bring them within thie section. This 
point was dealt with in tbe judgment of the 

High Court ae follows : 

*' On tbe first question, from the facts 
which we find to have been proved in this 
case, it is clear that section 66 ie not ft bftr 
to the plaintiffs* claim for specific perform* 
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anoe of the oontraoL Their ease is oot that the 
first defeodant or Vythilingam or Dharma* 
kartha Kandasami were merely hmamidartt 
bat that they were to be real parobasers, 
hot they agreed to eonvey to the plaintiffs 
in eaoh of these suits or to their predeaeb- 
sors in title eaoh portions of the property 
for which (as we find) they had already paid 
or had to pay under that agreement the 
balance of the pnrohase money. That, we 
think, is a snfiioient answer to the plea under 
seotion 6d of the Civil Prooedare Code.” 

It was argned by Coanael for the appel¬ 
lant that the agreement relied upon by the 
plaiDtiff->, even as foand by the High Court, 
amounted in sobstance to an agreement that 
the appellant should purchase as to certain 
parts nf the pioperty on behalf of the rej- 
pondents or of the persona whom they repre¬ 
sent ; and he was able to point to certain 
expressione both in the plaints and in the 
evidence of some of the plaintiffs' witnesses 
which supported that view of the tranPaotion. 
If the agreement entered into before the 
auction stoed alone, there would be consi¬ 
derable force in this contention. The object 
of section 66 wae to put an end to porohases 
by one person in the name of another ; and 
the distinction between a purchase on bohalf 
of another, and a purchase coupled with an 
undertaking to convey to another at the price 
of pnrohase, is somewhat narrow. But what- 
ever doubt might be caa'^ed by the character 
of the original agreement is removed 
by the events whieb happened after 
the sale, It was decided iu Amrutam 
Venk tappa v. Vaiilala Jalayya (5j that 
an agreement subsequent to a purchase 
IS not affected by the section, and there 

can be no question as to the eorreofcness of 
that decision. In the present case agree¬ 
ments were entered into after the sale, 
namely, first, at the time of the panchayai 
m ib06, and secondly, on the occasion of 
the compromise of the suit of 1907, by which 
the appellant bound himself to carry out the 
original contract with the respondents, with 
certain variations which were then agreed to 
and accepted by all parties. These sube- 
quent agreements are unaffected by the 

Ifflw enforceable 

against the appeilaut. 

will humbly advice His Majesty that these 


consolidated appeals fail and should be dia- 
musad with costs. 

Solicitors for the Appellant:—Messrs. 
Barrow, Rogers and ^evill. 

Solicitors for the Respondents:—Messrs. T, 
h, Wilson Sf Oo. 

Appeals dismissed. 


BOMBAY HIGH COURT, 

SecoNu Civil Appb*l No, 709 of 1917, 

August 25, 1919. 

Piesent^^Mr. Justice Shah and Mr, Justice 

Hayward. 

SADASHIV RAMOHANDRA DATAR 

AND ANOTdlR —DbFBSDANTS—ApPCLLAsTS 

versus 

TBIMBAK KESHAV VAZE— Plaistiff— 

Rbspondent. 

Civil Procedure Code (Act XIV of 1882^ s. 443— 
iliaor-..Mother, ae guardian of minor, consenting to 
arbitration and dccree’-Omisaionbij Couit to appoint 
guardian, e^cct of^Decree, xehether binding on minor. 

All arbiiratioa can be outereil iuto ou behulf of a 
mmor by hie natural guardian, proridod it is for his 
benefit, or reasonable and proper for the protection 
of his property, but the award would not be bindiu- 
if that wore not the oaso [p. 4U2, col. 17 ® 

Where a mother, as the natural guardian of her 
.miior son, consented to a reference to arbitration 
and accepted tlie award on behalf of tiio minor and 
raised no objection to the passing of a decree in terms 
of the award, but no appointment of the mother as 
pardian of the minor had been made, as required 
by SCCC.OQ 413 of the Code of Civil r rooedure, b8» 
and the subsequent result of the d.-oreo was a sale 
of the property m dispute for an undervalue; 

Held, that the minor’s interests had not been dulv 
protected; that the omission to appoint a iruardiafi 
was not a more irrepiarity which could be condoned 
and that the decree based on tho award and the sale of 
the property were null and void. [p. 401, cols i &Vl 

Seooud appeal from the deowion of the 
Assistant Judge, Poona, in Appeals Nos 
and ^31 of 191* varying the decreepa^.Vb" 

ci:.i sr* ■- 

UMtTt. Javakar and 7. V. Bhadkamkar, for 
the Appellants. ' 

Messrs. Pattvardkan and V Ti r.-^ 
for the Respondents. 

JUDGMENT. 

tophi'."’ 

to this second appeal are these; 
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Tbe father of the present plaintiff mort> 
gaged the house in suit on the 4th of 
Beaember lc96 to defendant No. 1 for 
Kb. 1.000 with interest at 6 per oent. 

The plaintiff’s father died in 1899 
leaving a son, the present plaiutiffi and a 
widow, the plaintifi’s mother. In 1901 the 
mortgage olaim was refered to arbitration 
by tbe defendant No. 1 and the mother of the 
plaintiff who was then a minor. An award 
was made in May 1901, uuder wbiob the 
minor represented by bis mother was 
to pay Rs. l.COO and Rs. 200 and odd 
as interest with farther interest at 6 per 
sent, on tbe prinoipal within one month and 
tbe property was to be sold in ease the 
money was not paid within tbe time speoified. 
The present defendant No. 1 applied to the 
Court on the 12ih o! June 1901 to have a 
decree in terms of the award, and the present 
plaintiff’s mother 61ed a statement on the 
13th of Jane 1901, in wbiob she eoDsented 
to a deoree being passed in terms of the 
award and stated that she bad no objeotion 
to the award being filed in Court. She ap> 
peered through a Pleader. A deoree was 
aooordingly passed in terms of the award on 
the 19tb of June 1901. In ezeoution of tbe 
deoree tbe bouse was sold in November 1902 
and purehaeed by the present defendant 
No. 1 for Rs. 1,700. 

On the 10th of August 1912 tbe plaintiff 
after attaining majority Hied the present suit 
to set aside the deoree passed in terms of the 
award. Tbe defendants contested tbe suit and 
several issues were raised representing tbe 
rival contentions between tbe parties. 

The trial Court on a oonsideration of 
the evidence found that the plaintiff was 
not bound by tbe deoree on tbe award, nor 
by tbe sale in ezeootion of that deoree and 
that he was entitled to tbe relief on the 
footing of the original mortgage of 1896. 
Tbe aooounts were taken under the Djkkhan 
AgfiouUurists ’ Relief Aot as tbe plaintiff 
was an agrioulturist, and a deoree was passed 
in respeot of tbe amount that was found 
due to tbe mortgagees ou the mortgage. 

The defendants appealei to the District 
Court of Poona, and the learned Aesistant 
Judge has affirmed the deoision of tbe trial 
Court on tbe main point that the pUiutiS 
was not bound by the deoree on the award, 
and subject to a oertafu varmtion in the 


amonnt payable to tbe mortgagees, has upheld 
tbe deoree cf the trial Court. 

The defeudants have appealed to this Court, 
and it is urged on their behalf that the 
deoree is bindiug upon the present plaintiff. 
It is urged that it was open to the mother 
as the natural guardian cf tbe plaintiff to 
refer tbe matter to an arbitration aud that 
as neither fraud nor undue inffaenoe is proved, 
the award must be taken to be binding upon 
the parties. It is also arged that though 
there may have been some irregnlarity in 
tbe prooeedings to file tbe award in Court in 
so far as no formal order was made ap* 
pointing tbe mother as tbe guardian of her 
minor son, under the oiroumstances it most 
be taken to be a mere irregularity, wbiob 
has not in any way prejudiced tbe interests 
of tbe minor. 

It is ooDueded before ue that apart from 
tbie objeotion relating to tbe deoree on the 
award there is no further objeotion to the 
deoree as passdby the lower Appellate Court, 
that is, if the plaintiff is entitled to have relief 
on the footing of the mortgage of 1896 with* 
out any reference to tbe award proceedings, 
the deoree now under appeal is not open to 
any objeotion. The prinoipal question, there* 
fore, is whether the lower Courts are right 
io bolding that the deoree in terms of tbe 
award is not binding npon tbe minor and 
that it is liable to be set aside at his 
inetanoe. 

it has been urged in support of tbe view 
taken by tbe lower Courts that there was 
no appointment of a guardian as required by 
section 443 of the Code of 1882 and that all 
tbe prooeedings whieh resulted in tbe deoree 
and tbe sale of the property are null and 
void, and f irtber that under seotion 462 of 
tbe.iCode of 1882, corresponding to Order 
XX2CII, rule 7, of the present Code the 
leave of the Court for filing the award was 
necessary and that in the absence of such leave 
the deoree based on the award is voidable at 
the iostanoe of tbe minor, 

The’ lower Appellate Court has found that 
in the present case there has been a serious 
prejudice to the mioor, as be bae been deprived 
effectively of the benefit of the provisions of 
the Dekkban Agrioulturists^ R3lief Aot, as 
the full amount was foUud payable by him 
without taking any account under the Oak* 
khan AgrioaUarist/ Rolief Act. as uo inslal- 
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ments were allowed and as tbe time 
fixed for tbe payment of tbe whole snm 
was only ose month. The lower Appellate 
Court has not gone into the question of 
tbe valuation of tbe bouse uod has not 
expressed any opinion on the finding reoord- 
ed by tbe trial Court that the bouse was 
in fact sold for nearly half tbe amount of its 
real market value, 

1 shall first deal with tbe point relating 
to tbe irregularity in tbe prooeedinge initi« 
aied by tbe present defendants on tbe award 
arising in oonsequence of no appointment 
of a guardian for the minor defendant 
having been made in those prooeedings. 
It is olear that under seotion 443 of tbe 
Code then in force it was inoumbent 
upon tbe Court to appoint a proper 
person to be the guardian for tbe minor 
defendant in those proceedings which 
under the provisions of tbe Code were 
to be treated as a suit. All tbe papers 
oonneoled with those pmoeedings are before 
the Court; acd it is olear from those 
papers—and that is the conclusion reached 
by the lower Appellate Court—that as 
required by seotion 443 no appointment of 
the mother or any other person as tbe 
guardian of tbe minor defendant was 
made. The question is as to tbe effect of 
this omission to appoint a guardian. When 
due regard is bad to all tbe oironmstanoes 
connected with these proceedings, it is 
difficult to avoid tbe inference that tbe 
minor’s interests were not protected. The 
appearance of tbe mother as soon as tbe 
application for a decree in terms of tbe 
award was presented through a Pleader 
who is now stated by the mother to have 
been selected for her by the present defend* 
ant No. 1, and her consenting to a decree 
being passed io terms of the awar^ are 
eiroumstances of some suspicion. When we 
have due regard to the terms of the award 
and the subsequent result cf tbe decree, 
namely, a sale for an undervalue in favour 
of tbe defendants, the conclusion of tbe lower 
Appellate Court that the minor’s interests 
had not been duly protected must be accepted. 
The inference is clear that tbe minor was 
not effectively represented in tbe proceed* 
ings initiated by the present defendants 
in j 90I and that the decree passed in 
those proceedings on the award and the 
Bubeequent ptooeedings in execution resulting 

26 


in the sale of the property in favour of 
tbe defendant No. 1 must all be treated 
as null and void. 

It is not necessary to refer to all the 
decisions which have been cited in the course 
of the argument: hat I may refer to the 
case of Partab Singh v. Bhabuti Singh (1) 
as supporting tbe above oonclasion. The 
appellants have relied upon the decision in 
Musammat Bibi Walian v. Bank^ Behari Per- 
ihad Singh (2), but the ratio decidendi seems 
to me to be against tbe appellants. Their 
Lordships clearly point out in that case that 
it is obligatory upon the Courts to comply 
with the provieions of section 443, and the 
irregularity in that case was condoned on 
the ground that on tbe particular facts, 
the minor was held to have been effectively 
represented. 

In tbe present case the question whether the 
omission on the part of the Court to comply 
with tbe provisions of seotion 443 should be 
condoned on a similar ground or not, is a 
matter which must be decided with reference 
to tbe facts of this case. Both tbs Courts 
have taken the view on the facts against 
the defendants, audit seems to me that tbe 
oonclasion reached by tbe lower Courts on this 
point is right. 

In view of this oonclasion it is not neceS' 
sary to consider the further question which 
has been argaed at soms length in this 
appeal, as to whether tbe leave of tbe Court 
under section 432 was necessary to give 
effect to the consent of the mother that a 
decree might be passed in terms of the 
award. This qaestion involves the oonsidera* 
tioD of tbe point as to whether, when tbe 
mother appeared through a Pleader on tbe 
13th of June 1901 and gave her consent to 
a decree being passed in terms of tbe award, 
she acted io pursuance of any agreement 
bstweeo her and the defendant No. 1 or not. 
If tbe facts could reasonably give rise to 
tbe inference that there was such an agree¬ 
ment between the parties, no doubt tbe pro¬ 
visions of section 432 would apply and the 
absence of any leave of the Court for such 
an agreement with reference to the suit to 

(1) 21 Iml. Caa. 288; 40 I. A. 182; 17 0. W. N- 
116'^! (1913) M. VV. X. 765; 14 M. L. T. 299; 25 M. 
L. J. 492; 11 A. L J. 901; 16 0. C. 247; 18 C L, J , 
381; 15 Boqi. L. R. 1001; 35 A. 487 (P. C.). 

(2) 30 I. A, 182; 5 Rom. L. R. 822; 7 C, \Y N. 771’ 
30 C. 1021 (P. C.)} 8 Sar, P. C. J. 512 
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file the award in Coart woold eotitla the 
miror on at aining the age of majcrity to 
avoid the deorae. Whether there was enoh 
an agreement between the plaintiff’s mother 
and the defendant No. 1 is really a qnestion of 
faots. It, is urged for the plaintiff that the 
facts ja»tify an inference as to enoh an 
agreement between his mother and the 
defendant j* o. 1 aod that tbe deoieion in 
Mahadtv Balhiskna Eelkar v. Krishnuhoi (3) 
supports their contention. On the other 
hand, it is urged that apart from the agree* 
ment to refer tbe matter to an arbitration 
there is no further agreement with referenoe 
to the suit to file an award in (. onrt, and 
Mr. Jayakar has relied upon the recent 
deoieion of tbe Full Benoh in BanmantTHvi 
Raahakisan v. ^‘hivnQrl pan Asuram (4) it is 
not necessary to pursue this point, or to 
discnes the cafes which I ave, been oitef with 
reference to the applioabililv of geotion 462 
to facts guob as we have in tl^is case. 

The appeal, therefore, faile and the degree 
of tbe lower Appellate Court ie confirmed 
with costs 

Tbe cross objections which are not pressed 
are digmieged with costs. 

H»YW*hi), J —1 agree An arbitration can 
be entered into on behalf of a minor by 
his natural guardian, provided it is for his 
benefit or reasonable and proper for tbe 
protection of bis property, but tbe award 
woold not be binding on him if that were 
not the ease. Tbe question of its binding 
effect could of course be decided iu eubse* 
quent proceedings in which tbe minor 
was properly represented by hie guardian. 
Such proceedings would include those taken 
for filing the award, because tbe juriediotion 
to file it would depend upon tbe question 
whether or not the award had been based 
upon due authority given on behalf of 
tbe minor by his natural guardian. It 
was held that that was a question to be 
decided in each proceedings in decisions on 
section 526 of tbe old Civil Procedure 
Code, and tbe cubstance of those decisions 
has been incorporated in tbe opening 
words ^'wbere the Court is saiiefitd that 
the matter hae been referred to arbitration” 

(3) P. J.609. 

(4t 48 Iiid. Cas. 238} 43 B, 258} 20 Bom. L. R, 970 
(F. B.). 


of section 21 of the Second Schedule of 
tb*) present Civil Prooelore Code. Where 
tbe question of tbe leg Uity of tbe reference 
is not taken in such pmoeedings, tbe ordinary 
inference would be that it was held to 
have been legal, so that here, where the 
legality was not called in question, tbe point 
to be considered would be whether the 
minor nas only represented in tbe proceed*, 
ings by bis natural guardian, t. 6. in the 
piooeedinge taken to file tbe award. Now 
a minor woold not ordinarily be properly 
represented unless hie guardian was formally 
appointed as such by the Court. But on 
tbe other band where tbe guardian was 
tacitly accepted tbrougbont tbe proceedings 
as a proper person representing tbe minor 
and where tbe irregnlarity of not formally 
making the appointneot in writing bad 
net affected tbe merits, then no doubt tbe 
minor would be held to have been duly 
represented by bis guardian by reason of the 
provisions of eeotion d78oftbe old Civil Pro> 
oedore Code, which is now section &9 of tbe 
present Code. So that the real question, in 
my opinion, has been reduced to tbie: whether 
the minor was or was not prejudiced by tbe 
irregularity of his natural guardian, his 
mother, not having been formally appointed by 
tbe Court. It bas been definitely beld 
that there was prejudice by the first Appeal 
Court, and it seems to me diffijolt for us 
to say that that finding is wrong in view 
of tbe SBveial oironmsianoee which were 
brought to light. It was thus found that 
l^e ordinary procedure for settling the dis¬ 
pute between the parties would have been 
one in which the whole history of past 
transaotii ns would have been etquiredinto 
under the provisions of the Dekkban Agrioul* 
tnrists’ Belief Act and that in place of this 
ordinary prooednre tbe special prooednre was 
adopted of referring the matter to the sole 
arbitration of an arbitrator specially selected 
by the miroi’s opponents. Ic was pnma 
facie not for tbe bei efic of tbe minor to 
f-ubhtitute this special procedure before the 
Special Judge chosen by bis opponents, and 
this prima facie oonelnsion was pioved to 
have been corieetby tbe subsequent result. 
Tbe award was for tbe whole amount 
claimed and ordered it to be paid within 
ore month, instead of the six months which 
wfuld have been the least allowed by the 
oidinary proiedure, quite apart from tbg 
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qnestioD whether or no loetalmenta oonld 
not have been granted aoder the provisions 
of the Dakkhan Agrionltarists* Relief Aot. 
Then the sale that resulted was far from 
eatisfastor^. The property was sold for 
Bs 1,700 and w^s boagbt by the minor’s 
opponents. The real valae would apoear to 
have been anything from Re. ^,500 to 
B^. 3,5 /O. These latter facts were elioited at 
the trial, thongh they have not been referred 
to in the jodgment cf the first appeal 
Ooort, It seems to me that that is soflicient 
to justify QS in bolding that the irregnlarity 
of not formally deciding whether the minor’s 
natural guardian, his mother, was or was 
not a proper person (o represent him 
in the proceedings did affect the merits, 
ft would seem to me that this 
circumstaroe tends strcnrly to show that 
the irreguUrity did most certainly affect 
tlie merits and prejudice the mioor. If 
the question had been carefully uonsidered, 
as it ought to have been, there is every 
probability that some other guardian would 
have been appointed such as the Natsir of 
the Court, who would have fully quired 
into the oircumstaDoes of the arbitration. 
It seem to me that on this ground we 
ought to uphold the deoree of the first Appeal 
Court. 

It is not necessary in these circumstances 
to consider the other question argued before 
ns, that is to eay, whether there was an 
agreement between the minor’s natural 
guardian, his mother, and the minor’s 
opponents that the award should be filed 
witbont objeottOD in Conrt. If there had been 
any such formal agreement, then no doubt it 
would have been necessary to have obtained 
the formal sanction of the Court. But it is 
not necessary here to discuss that matter 
further, as upon the other ground it seems 
to me clear that we ought to uphold the 
decree of the firf»t Appeal Court and 
dismiss this appeal with sosts. 

Appeal dumisied. 


PATNA HIGH COURT. 

First Civil Appbcls Nos. 95, 12d and 127 

OF 19|7. 

April 15, 1920. 

Pretent :—Sir Dawson Miller, Kt,, Chief 
Justioe, and Mr. Justice Oontts. 

In F. a. No 95 OF 1917 

Sped ABBAS aliat ABOO SAHEB 
AMD orafiHS—A ppellants 
versus 

MISRI LAL AMD OTHERS—Rbspondents. 

In F. a. Nos. 126 and 127 of 1917. 

Babn PURAN MAL and otubks— 

Appellants 

versus 

Babu MISRI LaL and others— 
Bsxpovdbnt?. 

3Iortijagc~‘Co’ mortgagees, position of—Paytneat to 
one co-mortgngee, wlvether discharges mortgage, 

<^o.niorts 5 aj>'ees must, unless the contrary ia shewn, 
be regarded as having a separate interest in the 
money advanced, although they take a joint security, 
and must bo troated as in the position of tenants- 
in-common and not joint tenants Therefore, a pay¬ 
ment of the mortgage-debt to one of two mortgagees 
would not amount to a discharge of the moi'tgagor’s 
liability to the other mortgagee, [p. 4l0, cols. 1 & 2.] 

Appeals from a decision of ehe Subordinate 
Judge, Patua, dated the i4ch March 1917. 

Is P. A. No. 95 OF 1917. 

Messrs. 8. B. Imam, K Husnain and A. B, 
Mukherji, for the Appelladts. 

Messrs. P. K. Sen, Fakh^irudltn, Q, Das, 
B, 0. Sinhaund 8. Lai, for the Respond¬ 
ents. 

In P. a. Nos. 126 and 127 of 1917. 

Messrs. S. Sakarj and B. Lai, for the Ap¬ 
pellants. 

Messrs. P. K. Sen, B, C. Sinha and 8. 
Lit, for the Respondents. 

JUDGMENr, 

Millbp, C. J.—These appeals arise out of 
two suits Nos. 49 and 82 of 19i5, which were 
tried together before the Subordinate Jndge 
of Patna on the I4th March 1917. Id the 
former Misri Lai and bis minor son Ram 
Biricb Lai claim to recover possession oi 
their share of certain properties with mesne 
profits held under a tarpeshgi lease or mort- 
gage granted by Syed Abbas, the defendant 
No. 1 in that suit, to Saudagar Mahton. the 
father of Misri Lai, and Puran Mai th« 
defendant No. 2. The defendants Nos. a ta 
11 are members of Puran Mal’e famil>^ 
The defeodants Nob. 12 to 21 are 
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ijaradars holdiog under the mortgagor Syed 
Abbas and are cow iu poasessioo of the pro* 
perty. The remaiuiDg defendants Nos, 22 
to 27 are pro for-,na defendaots, being other 
members of (be plaintifi’s family, 

Mifri Lai the plaintiff and Puran Mai 
the defendant No. 2 held a z^rpeihgi lease of 
the properly from Syed Abbap, and the 
latter oontends that he redeemed the mort¬ 
gaged property by payment of the zarjjw^,;* 
money to Poran Mai, oo mortgagee with the 
plaintifi’e father, on the 29th Jane 1915 and 
Bubsequently granted an i;ara to the defend* 
ants Nos. 11 to 21 who are now in posses- 
eion. The plaintiff claims in the alternative 
against Puran Mai and his family to recover 
the sum of Rs. 21,600, half the tarpeshgi 
money paid to him, in the event of the 
Court hnding that such payment was a 
valid disobarge of the debt due to both the 
mortgagees. Puran Mai’s caes is that the 
money was rightly paid to him, as be alone 
advanced the whole ^um of Rs. 43,600 (o 
Syed Abbas and that Sandagar Mahton’s 
name was merely added as a mortgagee 
owing to an arrangement between them, 
whereby Sandagar was to remain in aotnal 
pOEEessioD and manage the property for 
Pareu Mai takipg as payment therefor a 
half share in the prcBts after providing 
for interest on the lean and other cutgo- 
inga. 

In the second snit No. 82 of 1917 Paran 
Mai and other members of bis family sued 
Mieri Lai and the members of his family 
for an acocont of tie proBts arising from 
the management of the mortgaged property, 
of which Sandagor and after bis death in 
lt07 bis son Mieri Lai are eaid to have 
been in possession as agents for Puran Mai, 

Tbo two cases were tried together before 
the Subordinate Judge of Patna on the 
14lh March 1917, who found that paymei:t 
to Puran Mai was not a valid dieobarge of 
Misri Lai’s interest in the mortgage debt and 
directed that Mieri Lai should recover 
joint poEsessioD of a half ehare in the pro¬ 
perty in suit together with Syed Abbas and 
the ticcadars, and awarded him mesne pro* 
fits from those defendants from the date cf 
his disposFossioD. He further found that 
Saudagar Mabto and after him Mieri Lai 
bad been in posferr'icR of the properties as 
uxortgugcca under the larpe^hgi Ioqeo to the 


extent of their half share, and not as agents 
for Paran Mai and accordingly dismissed 
Suit No. 62 in which Paran Mai claimed 
an aoooant from Misri Lai of the profits 
realised daring the currency of the mort¬ 
gage. 

From this' decision three appeals have 
been preferred. Appeal No. 95 of 1917 
arises oat of Sait No. 49 of 1915 and is 
brought by Syed Abbas, who contends that 
the payment made to Paran Mai was a 
valid disobarge of the debt. Appeal No, 
127 arising also oat of Suit No. 49 ij 
brought .by Paran Mai, who contends that 
the money advanced in consideration of the 
mortgage was advanced by him alone and 
that Misri Lai bad no interest in the same. 
Appeal No. 126 arises out of Snit No. 82 
and is brought by Paran Mai, olaimiug 
that be is entitled to an aocoont from 
Misri Lai on the gronnds already stated. 

The properties in suit consist of three 
villages named Subanwe, Bfaabhandigha and 
Kalysnpnr, which form part of a teakf estate 
of which Syed Abbas is the muitaalli. It 
appears that in the year 1900Sandagar Mabton 
held from Syed Abbas a zarpeshgi ticca of 
the villages in question at a rent of Rs. 4,500. 
He bad also advanced a snm amoanting to 
006 year’s rent to be repaid at the termina¬ 
tion of the lease. The properties of the 
ttaJff estate, including the three villages in 
question, were hypothecated to one Baijnath 
Singh under a simple mortgage which took 
priority over Saudagar’s zarpeshgi and which 
had then fallen dae. The amount due to 
Baijnath amounted to Rs. t>4,000, bnt Syed 
Abbas was unable to raise the whole of 
this money. Sandagar bad been in posses¬ 
sion of there villages as ticcaiar since 
ubont the year 1890 on apparently advan¬ 
tageous terms and as he bad an anexpired 
term , of three years to ran, it was to bis 
interest that the mortgage to Baijnath 
sbonld, if possible, be diroharged. Ae Syed 
Abbas reqnired fiuanoial assistance to raise 
the greater part of the money necersary to 
liquidate his debt to Baijaatb, he approach¬ 
ed Saudagar with a view to obtaining a 
loan of Rs. 46,300 for this purpose propos¬ 
ing to grant him a fresh tarpeshgi lease of 
thj property fer a period of 10 years on 
somewhat more favourable terms than the 
existing lease. Sandagar was not in a posi¬ 
tion to advance the whole of the money 
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required, but aoeording to the plaintiff 
Misri Lal’a ease he was able, and willing 
to advanoe half that sum if he eonld find any 
one prepared to join with him in the 
transaotion and advanoe the other half. He, 
therefore, approached Pnran. Mai, a Mabajan 
residing at Patna, with a view to obtaining the 
balance required. According to Misri Lal’a 
case Puran Mai agreed to advanoe half the 
amount at an interest of 11 annas per 
cent, per mensem and in oonjunoticn with 
Sandagar to take a zarp5$hgi lease of the 
villages for a period of 10 years at a rent 
of R>s. 5,300, out of which the interest on 
the advance amounting to Rs. 3,597 and the 
Government revenue and cesses, etc , amount* 
ing to Rs. 1,701-2>5 were to be deducted, leav¬ 
ing a trifling balance of under Rs. 2 payable 
to the landlord. The rents of the villages 
amonnted to ooneiderably more than Rs. 5,300 
and the net profits were to be divided 
equally betvceen (be two mortgagees. Eioh 
party was to be put in poscession either by 
himself or bis agents and collect half the 
does recoverable by him. Saudagar lived 
on the spot at Kalyanpur. His Patwari 
was one Nanrangl Lai and according to 
the case of Misri Lai he was appointed to 
act for both parties as Patwari whilst 
Puran Mai appointed as bis Gomashta 
Bisbun Siogh and subsequently Sbakawat 
Hussain, and by this arrangsment half the 
proceeds were paid over to Bishun Singh 
and afterwards to his sncoesaor Sbakawat 
Hussain, the other half going to Sandagar 
and after his death to Misri Lai. An in* 
strument io writing dated the 19th August 
1900 was accordingly drawn np and 
eieouted by the parties to carry out the 
arrangement come to. By the terms of this 
document a zarpeshgi lease or mortgage was 
granted by Syed Abbas to Puran Mil and 
Saudagar Mahton for a period of 10 years. 
After reoiliog the necessity of borrowing 
money, it proceeds, accordingly B*ba Puran 
Mai and Saudagar Mabton have agreed 
to take lease by making an advanoe 
of the sum of Ro, 46,300 carrying interest 
at 11 annas per cent, per mensem for a 
period of lOyeara” of the Maozis io question. 
Provision was then made for payiog off 
Sindagar’i advance of Rs. 4,'»00 at the end 
of three years. The rent was also to remain 
at the old rate of Ri. 4.5.0 for the same 
period and from tbii the sum of Rs 3.597 


was to be deducted for interest on the new 
loan and the balance of Re. 903 was to be 
paid to the mortgagor. Per the remainder 
of the term of 10 years the rent was to 
be Ra. 5,3.0 inolndiog Government revenue 
and cesses and the balance, as already stated, 
of something under Rs. 2 was payable 
as hakhajri to the mortgagor. The mort* 
gagor also bad the option of paying off the 
whole or a portion of the advance of not 
less than Re. 5,000 during the currency of 
the term, in which case the rent would be 
increased by the amount of interest propor¬ 
tionate to the Bum repaid. Tbe whole of 
the tarpethgi money or such portion as bad 
not been repaid nnder tbe above option was 
payable at tbe end of Jeyth 1317 F. (June 
1910 A. D.J, when the lease should come to 
an end and the mortgagor would be entitled 
to get direct possession. But in tbe event 
of non payment of tbe whole zirpeshgi money 
by last year of tbe term, tbe lease with all 
its conditions was to remain in force nntil 
the whole or such part of tbe debt as was still 
due bad been paid op. 

There can be no doubt from the terms 
of ibis document that both Saudagar Mahton 
and Puran Mai are referred to as tbe persons 
advancing tbe money and acquiring the in¬ 
terest in the property, in addition to tbe 
passage already quoted tbe following clause 
appears: — 

‘ Therefore, of our own free will and accord 
we” (Syed Abbae and his brother who at 
that time also had an interest in tbe property) 
“have given in lease as detailed below for 
10 years on receipt ot Rs. 43,600 in advanoe 
carrying interest at 11 annas per cent, per 
mensem to Babu Puran Mai * * * 

and to Saudagar Mahton * * * # 

tbe whole and entire 16 annas of each of 
the Mauzis.” 

Throughout the document these two are 
referred to as the lessees. Only one other 
passage in this document need be referred 
to. It provides that “till payment of the 
zarpeshgi money the said Maazas shall stand 
mortgaged and liable.” The effect of this 
document was to create a mortgage over the 
leasehold interest in the property as security 
for the re-payment of the advance, with the 
stipulation that tbe lease should continue in 
any event for 10 years on payment of tho 
reserved rent notwithstanding the eaiJh'r 
discharge of the debt. The lessor could nn(v 
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radaem od ra^paymeot o( the loap, othenvifla 
tbe leaieea* intereat would oootiDae iodefi* 
sitely. 

No porUoQ ol the loan was repaid dariug 
the oorrenoy of the term and Saadagar having 
died in 1907, his son Mieri Lai sneeeeded 
him as karta of the family. The 10 years’ 
term expired on the 30th Jeyth 1317 F. 
(June 1910 A. D.). Bat nothing was then 
done by way of repayment and the lessees 
remained in possession nntil 5 years later, 
^faeu a Bom of Ra. 41,77'J-6>9 was paH to 
Pnran Mai on the 29th Jnne 191&, i. e , on 
the 2nd Asarh 1322 F. or two days after the 
end of Jeyth that year. The halanee of the 
z<xrpe$hgi money, amounting to Rs. 1,^29>9 3, 
was dednoted on asoonnt of sertain same 
said to be due from Mieri Lai to Syed 
Abbas for rent of another Manza and other 
email items wbisb Pnran Mai agreed to settle 
in aeeoont with bis oo lessee. It was alleged 
on bebalf of Syed Abbas that Mieri Lai and 
Pnran Mai went together at bis reqaest to 
bis home some 3 or 4 days before the 33(h 
Jeyth and that they both agreed on that 
oooasion to these dednotioos, and said they 
would oome again oo the 30rh Jeth and 
receive, the money, hot i bat Misri Lai alone 
came on the 30tb, Pnran Mai not being 
present, and on that oooaeion the money was 
tendered to Mieri Lil, who said that he 
had not the patta in bis possession as it was 
with Poran Mai who would return it. This 
evidence was given by Raghubans Sabay, 
the Mukbtar-am of Syed Abbas. This witness 
further stated that later on iu the eveniog 
of the 80ch Jeyth Pnrau Mai did turn up. 
but for some reason not explained the money 
was not tendered to him then. The next 
day was a holiday and on the following day 
the 2od Assarb the money was paid to 
Pnran Mai as already stated. Between the 
30th «Ieytb and the 2ud'Aeearh Ragbubaus 
•onsulted bis employer’s Vakil, Rai Bahadur 
Parnendu Naraiu Sinbe, as to bow payment 
should be made and was advised that as the 
money was payable to joint mortgagees he 
sonld get a good discharge by paying it to 
one. The Rai Bahadur wae called as a witness 
on behalf of Puran Ma). Syed Abbas had 
been his client for some years and he bad 
been present when the znipf$hgi deed of the 
19ih August 1; 00 was exeouted and was an 
attesting witness thereto. He bad no very 
Qlear re^oolleotion of anything that Poran 
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Mai told him about the doeoment on 
that reeastop^ bnt be was evidei tly stating 
the facts impartially to the best of bis re* 
eolleotioD, and he says that he was informed 
by Poran Mai when the deed was exeanfed 
that the money was to be repaid to both 
Misri Lai and Pnran Mai. He further says 
that when Ragbobans asked his advice as 
to the manner of payment in 1915, he was 
told by him tbetMim L*!] was endeavooring 
to avoid payment and did not torn npar the 
time when raiment v^a» doe w)<ioh viae the 
30th .leyth. The oompUint was that Mtori 
Lai was endeavouring to evade payment 
within the month of Jeyth. The ev’dei cenf 
this witnei-s can nndonbtedly be accepted 
as aeeurate but it materially differs from 
the story pul forward by Raghubans and as 
far as it goes, sorroborates that of Misri 
Lai which will be referred to presently. The 
evidence of Raghubans was that Misri Lai 
agreed to everything suggested and was will* 
ing that the d^duoMons referred to sh ould 
be made from the »ifpe$hgi moo<>y, and that 
he in fact turned np at the bouse of S>ed 
Abbas nn the 30:h Jeyth and that it was 
Poran Mai who did not come on that occasion 
and that Misri Lai wa^* qn te agrepable to 
the money beii>g given to ■ nran Mai The 
account given by Misri Lai diffeie materially 
from that of Haghobane. His story is that on 
the 2Dd Assarb a servant of Syed Abbas told 
him that the latter wauled to see him about 
paying off the tarp^Bkgi, whereupon be pointed 
out that as the 30ih Jeyth had paseed it was 
too late to take pajment that year. Ncthir g 
else happei ed and be did not go to Pa* oa or 
ever ai-k t y»^d abba«> or any one ebe to pay 
bis stare lo Poran Mai or aulborbe the *atter 
to receive it, nor did be agiee to any deduo* 
tioDB ui>r was any money evtr tendered to 
him. The view be took of the tarpzthgi 
lease apparently wae that it ccnld only be 
terminated by payment at the end of Jeyth 
in any year and ae that date bad passed, 
the lease must eontinne for at least 
another year. If tl i^ story be accepted 
as it was by the learned Jod^e it follows 
that Misri Lal’n interest as morrgagee 
was lever redeeuied ; nor was any lender 
ever made to him ct what was due. The 
le-tned Judge, who dealt very carrfolly 
with the evideree, arrived unheMtali* giy 
at tbe conoluston that Mieri Lil's story 
was trne and that that ot Bagbubai-s and 
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Parao Mai and tbe other witoestea for 
the d^fendan^a ooold not be a<^eepted. Ha 
was very tinfavoarably impressed by the 
evidenae of Paran Mel who, be says, 
** hesitated, took time and did not tell na 
the whole trath. Parao Mal*s evidenoe 
in the main eapported that of Risbabana 
but differed from it in some imporOant 
details. He oooSrnis the latter io so far 
as he says that Miari Lai agreed that be 
should aaaept payment from Syed Abbas 
of tbe whole of the zirp^skaffi money save the 
deduotions already mentioned and that 
Misri Lai was qaite agreeable that these 
deduotions should be made. Ha differs 
from Raghabans as to what took plaoe 
when he and M’sri Lai went together to 
the house of Syed Abbas a few days 
before payment became due. Paran Mai 
Says that Syed Abbas sent for him and 
when he went to tbe latter’s hoase, be foand 
Misri Lai sittiog there bat did not know 
for what basiness be bad some. Syed 
Abbas did not say to Misri LU that be 
woald pay the tarpeshgt money, and there 
was no talk at the time as to whether 
the rent dae to Misri Lai would be d^^daot* 
ed No details were dismssed. All that 
Syei Abbae eaid was that he would pay 
the money, bat when or where was not 
rbeutimed and he did not meet Syed 
Abbas again after that uatil tbe money 
was aot^ually paid on the 2Dd Assarh. ^be^e 
stories are, tierafore, not in themselvc^s 
ooosis'eot and it is highly improbible if 
the whole sum was due to Paran Mai and 
Misri Lil also owed bin a sam of over 
Hs. 5/,09J, as he alleges in his plaint in Slit 
No. 8^ in respeot to these Manzas that 
Paran Mai v?oald readily agree to oonseot 
to a dedootion of over Rs. 1,803 dae from 
Misri Lai to the mortgagor on an entirely 
different traosaobion and take tbe ohanoe 
of resoveriag it bask from Misri Lai in 
addition to bis exi-^ting liabilities, aod £ 
see no reason for distarbiag tbe ooaolaeions 
of fact arrived at by tbe learned Judge 
on this part of the ease. 

If. however, the while of the loan was 
advanced by Parao Malw ienthe mortgage 
was exeoated, then p^y nent to hiin would 
be a complete dieoharge of the deb', it 
ramains therefore, to oo isider the evidence 
on this part of toe oaieanl to determiLe 
whether the Uarnel Jatge was justified 


in arriving at tbe eoncluBtuD that Saadagar 
bimeelf advanced half tbe loan. 1 have 
already stated shortly tbe case pat forward 
by Misri Lai as to bow tbe advance eame 
to be made, and up to a point there is no 
dnpute between the parties. Tbe case of 
Paran Mai, however, is that be advanced the 
whole of the money and allowed Saadagar 
and afterwards Misri Lai to remain in 
possession of the property as bis agents to 
eolleot tbe rents on bis behalf, taking as 
commission half the net profits after paying 
the interest due to Paran Mai and tbe 
Q-ivarnment revenue and other neeessary 
outgoings. It is admitted that no written 
agreement was entered into between the 
parties at any tims as evidence of this 
arrangement, althoagh the t'lrpuhgi lease 
itSHlf clearly iniisates that the money was 
advanied by brtbthe lessees and was re* 
payable to them both. Paran Mai gives 
two reasons for allowing Saudagar’s name 
to appear in tbe document as one of tbe 
lessees, first, that be bad complete oonfidencd 
in him, and, seoDodly, that there was a 
fear that tbe tenants might turn refractory 
if it were known that Paran Mai alone 
was tbe ticcadtr. It appean*. however, from 
Pnran Mai’s own evidence that bis first 
acqaaintance with Saadagar da‘:ed from i2 
m >Dths before the traosaotiou was entered 
into, It also appears that from the b->gin- 
niog the tenants knew that Parao Mai was 
one of the ticciian and there is no 
8 igg'^stion that any troahle aroee in conse« 
qa^Qse of this It is alm^^t ioconoivaoie 
that a Marwari in the position of Paran 
Mai, who in addition had considerable 
Zsmindari interests, would oondaot bis affairs 
in such an aobasiness^like manner and allow 
a comparative stranger, as Saadagar then 
was, to be joined with him as leasee aod 
remain in possession of the property without 
Sims dooament in writting defiaiog their 
relative posit.o is. Tbe only evidence which 
at all sQpports Paran Mal’c story is the 
fact tba'> the advance made to 3/ad Abbas 
io ooosidaration of the tarpashgi liase was 
mvle by a coeqis drawn by Parao Mai 
on the Ba k of Bangal on the 15cb Septem¬ 
ber 1 00, aOiaca mo ith after tns lease was 
exdOited. Paran Mai had previiu-tly had 
dealings with the Bank of Bengal and on 
too och Septemoer ll>00 a new acoonuf 
was opened io his name with that 
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and between that date and tbe 13th Sep* 
tember depoeits amoanting in all to over 
Rs. 59,000 were made to tbe credit of 
that aoQoant. It is Mieri Lei’s case that 
this aeooQnt was opened for the express 
pnrpoee of oolleoting the money to be 
advanced to Syed Abbas and that a deposit 
of Rp, 24,075 made on tbe 11th September 
inolnded Ra 21,S0Gof Saadagar Mabton’a 
money. Misri Lai’s ease is that this 
money was brought from Kalyan Bigha 
where Saudagar lived to Patna where 
Pnran Mai lived on the back of an elephant 
and was taken to Pnran Mai’s dukhan on 
tbe lOtb September, and on the following 
day deposited in tbe Bank together with a 
farther Eum of Pnran Mai’s own money 
making together tbe snm of Rs. 24,075. 
This story is corroborated by a nnmber of 
witnesses, some of whom accompanied tbe 
elephant whilst others went by train from 
Kalyan Bigha to Patna City station 
where they transferred the money from the 
elephant to a ticca gharry and took it to 
Pnran Mai’s honse. A farther earn of 
Rs. 11.000 appears from the aoooantto have 
been deposited by Paran Mai on the I3tb 
September. There was then an amonnt of 
something over Rs. 59,000 to the credit of 
this aoooant, and it is admitted that on the 
15tb of tbe same month Pnran Mai drew 
a chpqne for Rs. 59,000 in favonr of 
Baijnatb Singh, Syed Abbas’s creditor. 
It is not disputed that this cheque inolnded 
the Rs. 43,600 zarpeskgi money for the 
lease in qnestion in this suit and a farther 
Ram payable by Syed Abbas to Baijnatb 
in respect to another transaction in which 
Pnran Mai was Bnancing him. Paran Mai 
contended that tbe whole of this money 
was bis own and that the aoooant had been 
opened with tbe Bank of Bengal before 
the tarpethgi was exeoated and that tbe 
deposits were not made for the purpose cf 
oolleoting the tarpeshgi money and paying 
it by cheque. This sfory, however, is not 
borne out by Gobind Ram, the brother of 
Puran Mai and one of his witnesses, who 
says that the accoant was opened with 
the Bank of Bengal after the lease was 
executed for the exprees purpose of collect* 
ing the money, and tbe account itself 
appearing from the Bark bocks shews that 
the hrst deposit was made on the fth 
Noycniber. Puran Mai wae cress examined 


as to the sonroe from which these deposits 
came, but was nnable to give any aoooant 
except that be said he got the money 
from Calcutta. He said, however, that be 
had a jama hharack book which would shew 
from what source tbe money was obtained 
at the time nf depositing in the Bank, and 
DDfortunately he was not oross examined 
further as to the specific item of Rs. 24,075 
deposited on tbe lltb September, which tbe 
plaintiff claims included his money, and 
the evidence of Misri Lai’s witnesses was 
not taken until after Puran Mai had been 
examined. It was strongly urged before ns 
that this lack of cross examination upon 
a vital point in tbe case went a long way 
to support Puran Mai’s case and that the 
story as to money being brought to Patna 
and banded over to Pnran Mai on the 10th 
September ongbt not to be accepted. There 
is no doubt considerable force in this 
argument, and it would certainly have 
assisted Misri Lai’s case had the learned 
Yakil appearing on bis behalf pot tbe 
whole story with regard to tbe payment 
of this money by bis client and the snb* 
sequent deposit iu tbe Bank to Pnran Mai 
in orosS'examination instead of confining 
himself to a few questions as to the source 
from which tbe deposits came. There are, 
however, so many improbabilities in tbe 
story presented by Puran Mai that I am 
not prepared to say that the learned Judge 
who saw tbe witnesses was not justified 
in disbelieving his evidence and accepting 
that of Misri Lai. No documents were pro* 
duoed by Puran Mai in support of this part 
of his story, nor bad he the jama kharoch 
book with him upon which be relied. This 
book be stated was in the possession of 
an arbitrator at Calcutta who at that time 
was eitting upon an arbitration in a partiiion 
case between Puran Mai and other members 
of bis family, and the Court ordered a 
telegram to be sent to the arbitrator 
asking for tbe book to be sent. Tbe 
telegram was sent the same day that 
Puran Mai gave his evidence, and a reply 
was received from the arbitrator that there 
must be some misconception as tbe account 
books bad been taken away by Puran Mai 
and his brother Eome time in tbe previous 
year and were not in bis posse esicn 
A be at a week later a letter was addressed 
to the Peshkar of the Subordinate Jadge ’4 
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Ooort from ibe arbitrator, statiog that 
altboQgh Done of tbe acooaot bocks of 
Pnran Mai were in bis poaseesion, aoine of 
them were with Baba Kanbai Lai Mabsaddi, 
wbo was apparently another arbitrator 
engaged in tbe Eame ^ase, and that be bad 
arked tbe latter to forward them. The 
railway receipt for these book*, when they 
were sent by Kanbai La^ was received 
by tbe Pesbkar bat retarned preaamably 
with tbe ooaeent cf ibe Judge as there 
bad been no order of tbe Coart reqaest- 
ing Kanbai Lai to send them. On tbe 
2od March when the evidence of both 
parties was closed, Paran Mai petitioned 
the Coart to appoint a Commissioner to 
examine these acoonot books, but tbe 
Judge rejected the petition on tbe ground 
that be did not ooneider it a h:>na fide 
one and tbat every possible opportunity 
bad been given to tbe petitionerd to produce 
their documents at an earlier period. It 
was urged before us that Puran Mai lad 
been unfairly treated in this matter, first, 
because after be had agreed to the two 
eases being tried together his evidence was 
taken first by tbe order of the dodge and 
tbat be did not think at tbat time tbat 
these documents would ba necessary, and 
that he ought to have been given an 
opportunity after Mieri Lai’s witnesses 
were examined of calling rebutting 
evidence. I do not think that he has any 
grievance from tbe fact tbat be was ordered 
to begin and call his witnesses first. He 
was tbe plaintiff in Suit No. and the 
trial had originally been fixed for bearing 
on the 9tb May 1916 in that suit, by which 
date he was ordered to be ready with bis 
witnesses and evidence. Tbe case did not 
in fact come on for heating until many 
months later. According to tbe procedure 
by which tbe trial of actions is governed, 
the parties must produce at tbe first 
bearing of tbe suit all the documentary 
evidence of every description in their 
poBseesioD or power on which they intend 
to rely and which has not already been 
filed in Court, aud no other documentary 
evidence shall be received at any subse¬ 
quent etage of tbe proceedings unless good 
cause be shown to the satisfaction of the 
Court for the non-production thereof. 
These rules have the salutary effect in 
cany oases of preventing documentary 


evidence from being fabricated for the 
purposes of tbe case. In the present case 
some documents bad been produced on 
bcbalf of Puran Mai which the learned 
Judge rejected on tbe ground that they 
were not genalnr, and I see no reason for 
interfeiing with bis discretion in refusing 
tbe applioitioD to have these account books 
examined by a Commissioner in tbe eiroum- 
stances. Tbrougbout tbe record there is 
no documentary evidence apart from tbat 
already mentioned to suggest that Pnran 
Mai alone advanced the zarpeshgt money, and 
such oral evidence as there was cn this 
point was by no means ooDvinoing and 
was dismissed by tbe learned Judge as 
unworthy of credence. Tt is also very 
significant tbat if be alone was entitled to 
tbe whole of the interest on tbe sum 
advanced, he never in fact received, it 
from Saodagar or after his death from 
Misri Lai and altbongb bis case is that 
they failed to pay him this money and a 
large debt was aocamulating against them 
without any security for its payment, be 
appears to have taken no effective steps 
to obtain any account from them upto 
tbe moment that Misri Lai’s snib was 
instituted. In fact altboogb Misri Lai 
instituted his suit for possession on the 
10th July, a few days after be was dis¬ 
possessed, aud made an alternative claim 
therein against Puran Mai for half the 
zarpeshgi money, it was not until tbe 2nd 
December tbat Puran Mai filed bis suit 
for an account. Although Saudagar died 
in 1907 without rendering any account 
to Puran Mai, Misri Lil was allowed 
without protest to continue in pcsse&s'cn 
of hifl half share including the interest 
on tbe zarpethgi money as well as half 
the net profits, and still no acoonots were 
obtained from him and in the Record of 
Rights finally framed and published on 
the let August 1910 the names of Puran 
Mai and Misri Lai were recorded in the 
Khewat relating to these MaoKas as 
interested in equal shares without any 
protest on behalf of Puran Mai. The only 
reason given by the latter for allowing 
this slate of affairs to oontinue was (hat 
he had confidence in Saudagar whom ho 
bad met for the first time about a y.<-or 
before the tarpeshgi lease was oxe-jutsd 
This confidence one would have exo^^cte'^ in 
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have been Beriously sbaken when oq his 
death no aeeonnfs were fortbeomioy, and 
yet we God that bis sod Mieri Lai was 
allowed to ooDtinne in possession of his 
half share raceiTing half the interest and 
half the profits in the same way as his 
father bad done before him It is alleged 
that Misri Lai rendered some aeoonnts in 
the year 1809 wbiob purported to be in 
the bandwritting of Nanrangi Lai the 
Patwarii hot this would not explain why 
matters were allowed to go on some six 
yeais longer without any settlement of 
this aaoount. NauTangi Lai denies that 
these papers are in bis bandwriting, and the 
learced Judge on oomparing them with 
the admitted writing of Nanrangi Lai 
rejected them as spurious, It was said 
that Nanrangi Lai would be sent to explain 
tbe^e papers but it is admitted that he 
never came. Moreover, the papers relied 
on shew an entirely different state of 
affaire from that aotnally existing. These 
papers shew Danabandi, altboagb admittedly 
the Maczas were Batai, and they further 
in other eases shew a higher rate of rent 
than that admittedly existing and differ 
in other respeets from the exii^ting facts, 
as pointed out by the Uarned Judge. 1 
can see no reason whatever, after reviewing 
the whole of the evdenoe, to differ from 
the oonelnsions of fact arrived at in the 
trial Court. 

The only question which remains is 
whett er payment to one of two mortgagees 
is a discharge of the mortgager’s liability 
to the other. The common law rule that 
psyment to one of two joint creditors 
discharges the debt due to both is subject 
to the equitable rule that mortgagees 
most, unless the contrary is shewn, be 
regarded as having a separate interest in 
the money advarerd, althcngh they take 
a joint seourily, and mo^-t be treated as in 
the position of tenant>^«in onromon and not 
jr-int tenants [eee d# v. Steeds (i) atd 
J^cwell V- Brodhurst (2)]. It was contended 
before a? that this drotrine wns not the 
IttW of this oountiy and the case of barber 

(O ?2 Q- B. D P37at p. ^40; 68 L. J. Q. B. 

802. 60 I. T 3>H: 87 W. R 878. 

itOn2Mi irOi "0 L. J. Ch.6875 84 b. T. 620} 
4^) W. B. 632; 17 T. L. B. 601. 


iim 


Aforan T. Bomana Qoundan (d) was relied 
on. It was held by the Madras High 
Court in that case that payment to one 
of two joint mortgagees was a good diBoha»*g6 
of the debt to both, and this was followed by 
the majority of the Poll Bench of that Court 
in the case of Mannata Annopwnamma v. 
JJppala Ahkaf/ya (4) where the qneation was 
whether one of several payees of a negotiable 
instrument can give a valid discharge of the 
entire debt without the concurrence of the 
others. Of the three learned Judges who 
decided that case one of them, the Chief 
Justice, dissented. So far as mortgagees 
are concerned, the view of the Madras 
H'gb Court has bfon repeatedly dissented 
from by the High Court of Calcutta [see 
Husainara Begum v. Bahmonnessa Begum 5) 
and Uff en Ohandra Bnverjee v. Dir.obondhu 
Mahanti i&) and other ease* . The Madras 
decision in Bather Maran v. Bamann Qoun* 
dan (31 (tibt^up.) may be jnatified on the 
ground that the mortgagees in that ease 
were in fact joint and took as joint ten¬ 
ants, but in my epirion tie rnlirgs in 
Seeds v. Steeds (1) and towell v. Broadhurst (2) 
{t«6i sup ) are good law in this country and 
mortgagees will be regarded as having 
several interests unless the contrary be shewn, 
and the deoiaions of the C-iloutta High 
Court correctly lay down the law on this 
matter. It was oontendfd that an cffer of 
performance had been made to Mitri Lai 
on the 30ih Jetb, but as already stated 
the evidence rf this larder to Mieri Lai 
cannot be accepted. Section 35 (3) of the 
Indian Ccntraot Act was relied on as shew- 
ing that the legal consequence of the offer 
sobeequently made to Pn an Mai and the 
acceptance by him was to put an end to 
the debt. It will be observed, however, that 
this part of the section relates to joint 
promisees and the piesoroption is that co- 
mprtgHgees are not joint. It is nDneceRsary, 
thereiore, to consider further the effect of 
this section. 1 may mention that the 
Allahabad High Court baa taken the same 
view H8 that rf Calcntta, that one cf two 
morigagete who lave advatoed the n ortpage 

f3)20M. 461; 7 M. L. J. 2 0; 7 Ind Deo. N. a.) 
327 

.4) I9 1nd Caa. ]2t 86 M. f-44, 18 M. L. T 268 
(151 8 M. W N. 8>s M L. T f38. 

,6,8lnd Cas 837 ; 3-j C.. 4 j 18 C. L. J. 8. 

(6) lud. Cas. 956; 21 0. L. 0, 670. 
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noney equally oannot give a good die* 
eharge ot t>be entire mortgage debt with* 
ont tbe ooDsent of tbe otber« 

In my opinion these appeals sboald be 
dismissed with sosts. 

OouTTs, J.—I agree. 

Appeals dismissed. 


BOMBAY HIGH COURT. 

Skoond CiTiL Appe.l No. 830 or 1917. 

SeptAmber 9, 1^19. 

/ re«sn^: —Mr. Jasnee Sbab and 
Mr. JnsHse Hnpward. 

AMRIT VAMAN INAMDaR—Pi.iut fp 

Applleant 

VfTtUS 

HARl GOVtND KULKARNI-DKreKDAMT 

— B*PPON0«NT. 

Bomlay Verediiary Offices Act (III of s *6 

^Settlement of village—Survey number, exclusion of— 
Burden of proo/—Inams and Rararjams, grant of— 
Breeumption—Grant oj royal ehare ot revenue or of «oiL 

Where a sanad ovidenciDg a settlement under 
section » of the Bombay Hereditary Offices .ict 
mentions a whole village, a party who nllegee that 
a pa ticular survey number of that village is out. 
side the scope of the settlement must prove his 
allegation, [p. *14, col. •.] 

In tho case of iname end saranjams in the 
Bombay Presidency the ordinary presumption in 
respect of such a settlement as tbe foregoing is in 
favoar of the giant being limited to the royal 
share of the revem e, in the absen< e of ai.y wnids to 
indicate a grant of the soil, but the absence of such 
words would not necessa ily establi h that tho g ant 
i» of the roval share of the revtimo only [p 4 6, 
ooU A i 

8e u iiQ appeal from the deoistoti of 
tbe A^S'atant Jadge, Brlgaam, iu Appeal 
No. 253 of 19i4, reversiDg the deoree las.'cd 
by tbe First Class tinbordinate Judge at 
Belganm, in Soir No. 48'J of 1913. 

Messrs. Jayakar aod K. H, EelkaTy for 
the Appellant. 

Messrs, Lhurar.dhnr, D. R. Mi^nfrikar and 
0. Kulkarni, ♦rr Hes'rndent No. 1. 

JUDGMENT. 

Su.u, J—Tbe plaintiff in this oa^e sued 
to reorder poesessioD of a part cf ''nrvey 
No. 45 in the village of Kajgoli Khoid 
with Hi. lO * as proSis for one year firm 
defeiidant No. i and his teranfs He 
allbgbd that tbe properly was Watan 


property, and that tbe alienation tbereef 
effeored by bis father in favour of defendant 
No. 1 was not valid beyond bis lifetime under 
seotion 5 of tbe Bombay Hereditary Offiote 
Aot, that bis father died in January 1912, and 
that be was entitled to tbe possession of tbe 
land. 

Tbe defendant No. 1 resisted tbe eluim 
on tbe ground that under the desree on 
an award ip Suit No. 253 of 1:^10 obtained 
by bim against tbe plaintiff’s father, be 
WAS entitJrd to retain poBFession of the lend 
in sot until the Shake year 18.2 (i930 3 1 A. 
D ), that it was not Watan property and 
that tbe plaintiff’s father bad antbori* 
ty to effect the alieoaticn in his favour. 

The trial Court found that the property 
was Watan property and that the plaintiff’s 
father bed no power to alienate it beyond the 
ttrm of his natural life. It passed a decree in 
favoar of tbe plaintiff for possession and mesne 
profits. 

The defendant appealed to tbe Distriet 
Court, and tbe learned Assistant Judge 
who heard the epp^al found that the 
original grant was not a grant of tbe 
soil but merely of the royal share of the 
revfnu*j of tbe village, and that there 
was nothing to show that tbe land in 
suit was not held by tbe original Inamdar 
at tbe time of his grant as bis private 
property. Accordingly be allowed the appeal 
and dismissed the plaintiff's suit with costs. 

The plaintiff has appealed to this Court 
and it is nrgtd in support of tbe appeal 
that I be coneliieions reached by tbe lower 
Appellate Court aie eiTorjeons. In order 
to appreciate tbe rival oou'entiona of the 
parties in this appeal, it is necessary to 
state tuiifly tbe hitiory of the grant of the 
village ot Kajgoli Knurd, of which the land in 
soil forma a part. 

The earliest document relating to the 
grant cf this village is the order issued by 
Ibe then Maratba ruler, Sbambt.n Ubatrapati, 

tc Ibe Mokadam <f Mouje Kajgoli Budruk 

and Mnuje Kajgoli Khuid in the year 
1'34 A. D. Tbe grant ia in the^e fermb;_ 

* ’Jlie respeo ed VirupakRbara Yamaji of 
Gotra Gautama, who ig ih^ met Oevoied 
servant of the Swami (Kingl, has been 
rnLdtriDg service (lo the Swamij with 
sir glen.a. of purpose and, ihereloie, it is 
ntoe far^ry for the Swami to provide fesp 
hw maintenance by the grant ot au huxn) 
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to him, TheraCore, the Swami is now 
graoioaaly pleased to grant to him as new 
Inam the whole tf the aforesaid two 
villages Koolbab and Koolkanoo (i. e,, all 
taxes and assessments) hut exolnsive of the 
(HaksoOHakdars and Inamdars. Yon should, 
therefore, acting in obedienoe to this order 
oontinne the said Inam to him, his sons, 
grandsons and so on from generation to 

generation.” 

The material words in Marathi are:— 
*'Nutan inam koolbab koolhanoo kherii hakdar 
tea inamdar korun tadarhu donhi gano 

darobasia inam dilhe ast” 

Some years later io a letter written 
by Balaji Bajirao Pradhan the grant 
is referred to in the same termp, 
and there is a command that the entire 
amal of the two villages should be con¬ 
tinued as Inam hereditarily aooording to the 
King’s letter, the Marathi word for entire’ 
being darohasta. In 185S the Iman Cem- 
missioner examined the histo^ of this 
grant and decided under Act XI of lo52 

as follows ;— 


' It seems proper and it is ordered 
that the village of Monje Rajgoli Khurd 
exclusive of the Hakdars and Inamdars 
must, under Appendix 2, section 2, of Act 
XI of 1852, be continced as long as the 
line represented by the sour, grandsons 
and so on born of the original acquirer 
Virupakeha Yamaji, the great-grandfather 
of the claimant Yamajipant, contiooee...Thi8 
Faisalnama is only meant to show 
bow long the village is to be continued 
as Mafi (free from the payment of 
revenue).” 

In the reasons for the decision the 
village is referred to as standing at the 
time in the name of Yamajipant bin 
Virupakebapant Mutalik Desai as service 
Inam io the records of the Collector. 

In 1884 the Inamdar accepted the settle¬ 
ment in respect of various lands including 
the village of Rajgoli Khurd in lieu 
of service on the conditions mentioned 
in the Sanad, The fertes of the Saced 
are these:— 


Whereas in the Zilla of Belgaum certain lands and cash allowances are entered in the Government 
accounts of the year 1862.63 as held on service tenure as follows__ 


Kamo of the Watan 

Lands assess* 
ed at 

Cash 

allowances 

Total Emoluments 
(after deducting Mamool 
Joodeej 

Mootalik Desai. 

1,189.4.7 

20-3-0 

1,209-12-7 


and whereas the holdciB thereof have agreed to pay to Govenmient a fixed annual payment in lieu of 

service;— , declared, that the said lands and cash allowances shall be continued hereditarily by 

♦ I Rritiah Government, on the following conditions: that is to say, that the said holders and their heirs 
£lUontinue faithful subjects of the British Government, and ehall render to the same the following 

axed yearly dues:- 


Mamool Joodco 

in lieu of service 


•«» 


• • • 






Total 


• « 


• •a 


0 0 0 
230 11 0 


280 1: 0 


at 6 annas in the Rupee 9 13 0 
at 8 annas in the Rupee 220 14 0 

Two hundred and thirty and annas eleven only. 

T consideration of fulfilment of which conditions— 

The said lands and cash allowances shall be continued without demand cf service, and with- 
Ist ^~ above fixed amounts, and without objection or question on tfce part of 

out mcroaso « the riehts of any holders thereof, so long as any male heir to the Watan, linesi 

HlatfrSror adopted within the limits of the Watandor family, shall he in existence. 
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fnd—No Nuzzerana or other demaod on the part of OoTemment will be imposed on account 
of the succession of heirs, lineal, collateral, or adopted within limits of the Watandar famil/, and, 
permission to make such adoptions need not hereafter be obtained from Goyemment. 

8rd—When all the sharers of the Watan agree to request it, then the general privilege of adopting 
at any time any person (without restriction as to family) who can be legally adopted, will be granted by 
Government to the Watan, on the payment from that time forward in prepetuity of an annual Nuzzerana 
of one anna in each Rupee of the above total emoluments of the Watan. 


DETAILS OP LANDS AND CASH ALLOWANCES. 




Name of the 
Village 


BeL Those about which 

gaum there is a Tharao 
(Settlement) loam 
Committee Resolu¬ 
tion No. 3101, dated 
the 30th of April 
1868 A. D., in respect 
of the whole village 
Uoujo Bajgoli Khurd. 


Lands to continue 
(as Watan) 

Cash 

allow¬ 

ances 

Total 

Rupees 

Mamool 

Joodee 

Rupees 


Nos. 
of the 
Fields 

Acres 

Revenue 

Assess¬ 

ment 

A. G. 

Rs. a. p. 

Bs. a. p. 

Rs. a. p. 

Rs. a. p. 



1 

738 0 7 : 

1 

0 0 0 

1 

738 0 7 

1 

On the 

gross in* 

U O lU u 
w a t a u 
se t t 1 c- 
meut ju- 
di at 3 
annus in 
the rupee 
umo u u t- 
ingto Bs. 
138.e-0. 


This settlement is on the lines of the 
Gordon Settlement; and the lands inolnding 
the village of Rajgoli Kbard are assigned 
on certain terms in lien of service. There 
18 DO provision in the Sanad giving to the 
Watandar any right (o alienate the Watan 
beyond bis lifetime, and the Watan is men¬ 
tioned as the Mutalik Desai Watan. There 
Are other documents of minor importance, 
which need not be referred to. 

In 1910 the defendant No. 1 obtained a 
decree on an award against the plaintiS's 
father for a certain claim and the posses¬ 
ion of the land in suit, which is referred 
to in the decree as Watan Und, was to be 
retained by (be defendant for a certain 


number of years. The terms of this 
decree have not been referred to in detail 
in the argument before ns. Bat the decree 
is accepted by both the parties as effecting 
an alienation by the plaintiff’s father for a 
certain number of years. The land in suit 
forms part of the village lands, 

It is clear from these facts that the 
settlement effected in 1£84 is referable to 
section 15 of the Bombay Hereditary Offices 
Act, and is binding nponthe parlies. Accord¬ 
ing to that settlement the village of Rajgoli 
Khurd is Walan property. Under section 5 

of the Aot no Watandar can mortgage, charge 

alienate or lease for a period beyond the term 
of his natural life any Watan or any pavt 
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theTPoHoftny pprson who is doI a Wa^^podar 
of the eaine Watan without the aarotlcn of 
GoyerDiuent: and this provision applies to any 
Watan in respect of whioh a service com* 
mutation eeltUment has been effeotfd under 
section 15 of the Act, unless the right of 
alienating the Watan without the sanction 
of Government is conferred upon the Watan* 
dars by the terms of the settlement The 
defendant No, 1 is not a Watandar of the 
same Watan and no such right of aliena 
tion has been conferred by the terms of 
the settlement. The Sanad in this cape is 
in the n>^nal form adapted to the Gordon 
Settlement, and it is clear, on the terras 
of the seo'ion as alao on the decisions of 
this Court relating to the Gordon Settle¬ 
ment in Arpa.i BapuU v. Kethav Sfcamrap 
(1) ard Bhau v. Bamehandrarao (2>, that 
in the absence of a sanction of the Govern 
ment ary alienation of the Watan property 
beyond the term of the Watandar’s natural 
life is inoperative. The village of Bftjgdi 
Khurd is Watan property having regard to 
the definitions of ‘ Wa*an property’ and 
‘hereditary office’ in the Bombay Hereditary 
Offices Act. If the land in question forms 
part of the Watan property, the alienation 
thpreof could not be valid after the death of 
the plaintifl’e father. 

For the plaintiff it is urged that the burden 
of showing that the land in suit is not a 
part of the Watan property is on the defend 
apt, that be has failed to discharge that 
burden, that tho distiootion between a grant 
of the royal share of the revenue and a 
grant of the soil which is recognised in 
this Presidency with reference to luams 
and Saranjams cannot be, and has never 
been, extended to Watans, and that tbe 
presumption in favour of a grant being 
limited to tbe rojal share of the revenue 
even in the case of Inams and Saranjams 
oftpnot be made in view of the observations 
of their Uordships of the Privy Council in 
Suryanaroyana v. Patanna (3), Further it 
is contended that on the terms of the 
grant in this case it ought to be held that 


16 B. 13} 8 Ind Dec (n. 8 ) 0. 

20 B 423; »0 Ind Dfto s I 846. 

(3 S Ind. Cab. f 89} 46 I A. 209 at p. 218} 41 M, 
1A.9 2B M L 1 ^O; lift 8) u. W. N 859; 23 C. 
W N 27 • 9 w. J:8. 29 C. L. J. 16fl; 1 Q. P L. R. 
(P.a. ll-’ae M. h. J. 6=6; 21 Bom. L. R. 647 

(pio). 


the grant was of the soil and not merely 
of the royal share of the revenue of the 
village. 

It is urged for the defendant that the plaint* 
iff has failed to show that the land in suit 
f irms part of the Watan prooerfcy, that the 
W itan property here only me\os the royal 
eha'*e of the revenue and not the soil of tbe 
villige of Raigoli Khurd according to the terms 
of the Sanad, that even accirding to the terms 
of fhs original grant confir»ind by the 
Inara Commiseioner it is limited to the 
royal share of the revenue and does not 
extend to tbe soil, and tnac this dMtiuotion 
is well reongniasd in this Presidency and 
ought to bs accepted in this case in spite 
of the deoieion in SuryanaTuyan*s C >w 'S)* 

In the absence of any cl^-ar proof that 
tbe ocoupanoy right in tbe Survey No nber 
in suit was vested in the plaintiffs •in 1 es^o^ 
independently of the g aot and thU the 
land in suit was outside the lands dealt 
with in the Settlement of 1834, I S'link 
that it must be held to bs Wa-au criperty 
like the vilfege itself. * Watan properly' 
according to the Act means moveable and 
immoveable property held, aoiuired or 
assigned for providing remuneration for the 
nerformance of the duty appertaining to an 
'hereditary offiie,’ which expression inolades 
such office even where the services original 
ly appertaining to it have ceased tn be 
demanded. It is difficult to treat the village 
mentioued in the Sanad as referring to the 
royal share of the revenue only. The Sanad 
refers to the lands and where the whole 
village is referred to, the lands of the 
village are nob referred to in detail by their 
Survey Numbers. Thus where the whole 
village is mentioned in a Sanad evidencing 
a settlement under section 15 of the B>moay 
Hereditary Offices Act, it is for the party al¬ 
leging that a particular Survey Number of 
that village is outside the scope of the settle¬ 
ment to prove it. In the present ease there is 
no such evidence. The lower Appellate Court 
observes that there is nothing on the record 
to show that the land in dispute was^ not 
held by the original Inamdar as his private 
property at the date of the first grant. 
But at the same time there is nothing to show 
that it was so held. No document is refer¬ 
red to before us as showing that the Survey 
Number in question was held at anytima 
otherwise than as part of the Watan pro- 
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perfy. This o molaaioa is Ptrengthened by 
the faofc that in tne deirse in the suit 
of ly.O itia d-aoribed aa Watao land. In 
the ease of W ttan propsrry the dintino* 
tion between grants of tbe r^yal shara of the 
reveons and grants of the soiJ, whioh is 
admiosible m the ease of Inanisand Siran- 
jams, oaiiDot be ooLveniently made without 

*0 the statutory restriotion on 
the Watandar’a power of alienation an i should 
not be made nn!e^8 it is oloarly iustiSel by 
the terms of the settlement. The statutory 
restriotion would be limited in its soops if 
snob a distiootion were made. The 
terms of the Sanad in the present oase do 
not justify suoh a oon8trao*ion of the grant 
under th« Settlement of I89t. I do not say 
that suoh a disfinotion oan nevar be made 
in the oase of Wa^ans. It is snffi nent for the 
purpose of this oase to observe that no basis 
or suoh a dHtinotion has been made out on 
the terms of the Setflement of 1884 with 
reference to the land in suit. 

So far my oniolusion is based upon the 
terms of the Sanad of 1884, and is independ. 
ent of the terms cf the grant in 1734 as 
oon6rmed in 1858 by the Inam Commissioner. 
It 18 by no means olear on the terms of the 
original grant of 1734 that it is limited to 
the royal share of the revenue. It is quite 

true, as oontended by the defendant, that in 

this Presidenoyin the oase of Inams and 
oaranjams the ordinary presumption, in the 
absenoe of any indioation to the contrary, 

18 in favour of the grant being limited to the 
royal share of the revenue and that ohar 
words are neoesaary to indioate a grant of 
the foil: see Knshnatav Oaneih v. Rangravi^), 
flamcAandra v. Venkaiarao (5), Rayya v. Bal. 
fcnehna Oanyadhar (6j. It is also true that 
the words ordinarily used to indioate a grant 

sL« grass, wood (trees), 

es, mines and hidden treasures*, as pointed 

V. Dadaji Bapuji (7). 

0/ fi./nVr* V Antaii Lahhman 

v. Secretary of 
oluL t\ ^“^^“‘‘b^enoeof these words 
thftf ®neoesaarily establishing 
® graot 18 of the royal share of the 

® J 'l. 

(S) “ “ 3'6- 


revenue only. There is no decision whioh 
has gone so far as to lay down that no 
other expression oau iniioate a grant of the 
soil. 

Assuming that the nature of tbe settlsment 
in 1834 most be determined with referenoe 
to the terms of the original grant as confirm -d 
by the Inam Comraissmner, it is not a mifiter 
of presumption but a question of tbec jn- 
stru Jt.on of the words actually used. It 
is clear from the reference to ssorion 2, 
Appendix Si (Schedule B). of Aot XI of 1652 
in the deoi'iioo of tbe Inam Gommis>)foner 
that the laan was then continued soooriing 
to the terms of the old grant of 1734 4. 
D. Thus though the word dirohtntt is not 
used in the deoidon of tbe Inara tJommis- 
sioner, it seems to me that by impIiaa^ion 
the grant is continued on the same terms 
as the old grant and that in effect the 
expression used by the Commissioner must 
be taken to be tbe expression used in the 
grant of 17.3|j A. D, Tbatexp esRion is by 
DO means olear or. the qnestion as to whether 
the grant was only of the royal share rf 
tbe revenue or of the soil alsn; and apart 
from authority I should have found it 
dilPonlt to construe it as a grant of tbe 
soil. The diffimity is increased by the con 
sideration that the usual words {lala, taru 
trunn, paskana, nidhx, niksh^pa) indioadng a 
grant of the soil are not used. I fi, d it 
however, difficult to distinguish the grant in 
the present case from the grant whioh was 
oonetrned by this Court in Vaeuiev ^andit 
V. Collector of Punt (10). I think that 
we ought to follow this deoision and hold 
that the grant in this oase was a grant of 
tbe soil and not merely of the royal share 
of the levenue. The present oase cannot 
be reasonably distinguished on the ground 
that the word dar''ba8ta is not used by tha 
Inam Commissioner in his deoision. 


I do not pay that tbe use of the word 
darohasta would necessarily indioate a grant 
of tho soil. In the oasa of Vaman Janardan 
Joiht v tolhclor of Thana (1.) the grant 
was held to be limited to the royal share of 
the revenoe. In that .aee, however, there 
was a olanee to the .Seat that ' the village 
should be oontinned to him as an Inam 
grant and the revenae of the said village 


(iu> 10 li n. c. tt.47i. 

dl' OB. H.O. ».(A 0. J.) 19i. 
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inolndbg that of Kasha Chaak shonld be 
entered in the Taloka acooant to the 
debit of the Jcsbi, on aocoint of Inam.” 
Id the present case we have do sneb 
claoEe. It is not easy to reooDoile all the 
observations in this ease with the deoieion in 
Vasudet'g case (10). But there is no necessary 
oonfliot between the two decisions. On the 
best coDsideratioD that I can give to the 
question, I think that on ihe terms used in 
the grant of 1734 and confirmed by the loam 
Commissioner in 1B58, the grant is of the 
soil as in Yasudeo^s ca^e (lO). 

In this view of the matter, it is not 
necessary to consider the efieot of the 
observations of their Lordships of the 
Privy Council in Suryanarayana's case (3), 
relied upon by the plaintiff as to the 
presumption made in this Presidency in 
favour of a grant being of the royal 
share of the revenue in the absence of any 
indioatioD that the grant is of the soil, 
in the case of Inams and Saranjams. In 
a somewhat similar case their Lordships 
have referred to these observations and 
have pointed out that each case must be 
considered on its own facts and that in 
order to ascertain the effect of the grant 
resort must be bad to the terms of the 
grant itself and to the whole circumstances 
80 far as they could be aGoertained; see 
Vpadrashta Venkata Sastrulu v. Did Seethara^ 
mudu (Ik), Both these oases were oases of 
ancient Agrabara grants: and the considera¬ 
tions applicable to Agrahara granls are 
naturally different from those applicable to 
secular grants for service. The question 
whether these decisions of the Privy Counoil 
require that no presumption that a grant is of 
the royal share of the revenue can be made 
where there ie nothing to indicate that the 
grant is of the soil, is one of great practical 
importance: and it will have to be decided 
hereafter, when it arises. As the point 
is argued, I do not consider it inappropriate 
to point out the difficulties ^ in the way 
of interpreting the observations of their 
Lordships of the Privy Council in the 
manner suggested by the plaintiff without 
expresBing any opinion on the point. The 
presumption is made in this Presidency in 


61 Ind. Cas. S04; 46 I. A. 123 at p. K8; 21 
iJom L H. 925; 17 A. L. J. 725; 37 M. L. J. 42; 26 M. 
L ?■ 20 O. h. J. 441; 10 L. W. 633; 24 C. W. N. 

120}‘43M. 166 a*. C.). 


favour of a limited grant of the' royal 
share of the revenue in ths absence of 
any words to indicate a grant' of the ^oU, 
not because the Courts have felt any doubt 
as to the power of the rulers to make 
a complete grant of the land, but because 
the grants by the Crown must be construed 
strictly so that nothing more may be, 
deemed to have been conveyed than what 
appears dearly from the words of the 
grant, and because suitable words. are. 
generally used when a complete grant 
of the soil is intended. This presumption 
may be only another form of stating the 
rule that the Crown grants should be 
construed aooording to their tenor as stated 
in section 2 of the Crown Grants Act AV 
of l89o. The history of the Inams in 
this Presidency and the words in tbs 
preamble of Act Al oE lb52, showing 
that the Act was passed with a view to 
try and determine without delay the 
claims against Government on aocouut of 
Inams and other estates wholly or partially 
exempt from the payment of land revenue, 
may go to indicate that the grant might 
be merely of the royal share of the 
revenue and of nothing more. The meaning 
of the word "resumption” under that Act, 
as explained by the Government in 1854 
and accepted by this Court in Vtshnu Trimhak 
V. Tatia (13) and in many other 
later decisions both as to Inams and 
Saranjams, may also show that there are 
many grants merely of the royal share of the 
revenue. The observations of their Lordships 
of the Privy Council in the aboveoases may 
not be irreconcilable with the decisions 
of this Court, in which it is pointed out 
that in the abienoe of any words indjoating 
a grant of the soil, a grant by the Crown 
must be taken to be a grant of the royal share 
of the revenue only. 

I would allow the appeal, reverse the 
decree of the lower Appellate Court and 
restore that of the trial Court with costs 
here and in the lower Appellate Court on the 
defendant No. 1. 

I would make the same order in Seconu 
Appeal No. 829 of 1917. 

RiTWAKo, J.— I agree. It is simply a 

question of interpreting, the deeds of grant, 
which include two from the time of the 

(13) IB. H. C. R. 22. 
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Marfttbft ralers aod the SADsd nodei* the 
OordoD Settlement from the British Qovern- 
ment.-^There is, in my opinion, no saffiiient 
groand for bolding the grant to have been 
merely a grant of the royal share of the 
revenue and not a grant of the eoil. It 
is similar to the ease of Vasuieo Pandit v. 
Oollector of Puna (10). It is, of course, 
nesessary in interpreting each grants to 
remember what words were in ordinary 
use at the time for distinguishing between 
grants of the royal share of the revenue 
only and for grants of the soil, but it has 
also to ba remembered that this was a 
grant for service or a Watan grant and 
not an ordinary Inam or Saranjam grant. 
There is no authority ezoladfng from 
ODDsideration these matters. It was merely 
held that there was not a priori presumption 
that grants were limited to the rcyal share 
of the revenue and ware not of the soil 
in the case of Surymarayina v. Patanna 
(3) by their Lordships of the Privy 

Oonnoil. 

Appeal allowed. 


PATNA HIGH COURT. 

AppiiLs paoM Appellate DECiEss Nos. 675 

TO 680 AND 682 TO 687 and 802 of 1919. 

March 22, 1920. 

Present: —Mr. Justice Mollick and 
Mr. Justice Sultan Ahmed. 

Maharani JANKl KUER of BBTTIAH 
TUROUH Her MiNiOER Mr. J. T. WHITTY, 
I. C. S.—Plaintiff— Appellant 

vetfUB 

SAUDAGAR ram anb otsers—Defendants 

—RfiSPOilOENTi. 

Landlord and tenant^Occupancy tenant, whether 
f^titled to cut and appropriate trees—Cn^tonx — 
Burden oj proof—Record of Rights, entry in — Fresump- 
{ion of correctness—Evidence before Court —Duty vl 
CouH, 

* 

The gonoral rule is that an occupancy tenant 
has the right to cut the trees standing on liie 
holding but the landlord has the right to appro¬ 
priate them. If the tenant claims any riglit to 
appropriate the trees, he must prove a custuni 
or usage to that effect, [p. 418, col. l.J 

An entry iu a Record of Uights is entitled to the 
benefit of the presumption attached to it, hut where 
the Court has befoi'o it the ovidenro upon whieh the 
record was prepared ami whore the plaintiff denies 
the correctness of the record, tUo Court is bound to 

27 


come to a finding whether that eridenoe is sutfi. 
oient to justify the entry, [p 418, col. 2.] 

Appeals from the decisions of the Special 
Judges, Mozaffarpur, dated the 5tih February 
1919 and 22ad April 1919. 

Messrs. Eenndy^ Fakhruddin and Jaduhane 
Sahayt for the Appellant. 

Mr. Bkagawan Prasad, for the Re¬ 
spondents. 

JUDGMENT. 

Mqllice, J.^These thirteen recond 
appeals arise ont of thirteen suits institut¬ 
ed before the Assistant Settlement Offiger 
of Champaran under section 106, Bengal 
Tenancy Act. It appears that 27 such 
suits were originally instituted. Twelve were 
decided by one judgment and 15 by another 
judgment, dated the 5th of April 1918. 

The enits out of which these present 
second appeals arise belong to this latter 
batch. The plaintiff in all these suits was 
the proprietress of the Bettiah estate. 

An entry having been made in the 
Record of Rights published under section 
103A, Bengal Tenancy Act, that the 
tenants were entitled to appropriate the trees 
standing upon their occupancy holdings, the 
proprietress instituted suits before the Assist* 
ant Settlement Officer for a declaration that 
the entry was incorrect. 

The Assistant Settlement Officer and cn 
appeal tbe Special Judge both held that 
the proprietress had. no title in the trees 
and maintained the entry. 

It appears that the plaints in tbe suits 
were amended some months after they 
were 61ed. In the original plaints the 
landlord seemed to have recognised a 
custom by which the defendants were 
entitled to appropriate half tbe trees, but in 
tbe amended plaints she appears to have 
withdrawn from that position and to have 
pleaded that she was entitled to appro¬ 
priate all the trees but that as she 
had in fact for many years only realised 
half tbe value of the trees, the entry 
should be amended by limiting her right 
to that extent. 

Tbe Assistant Settlement Officer framed 
the following iseues.— 

1 . Is the plaintiff entitled to half 
share of the timber and trees standing on 
the prevent survey plots r' 

2. What relief, if any, is the plaintiff 
entitled to P 
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The ordinary law is tbat.tba tenant bas 
the right to oat bat the landlord the right 
to appropriate. It the tenant oUims any 
right of appropriation, he mast prove a 
oastom or asageto that effeot and, there* 
fore, it was open to the officer who pre* 
pared the Record of Rights to enquire 
whether the tenants had discharged the 
onus which the law bad placed npou 
(hem. Bot as section 103B, Bengal Tenaccy 
Act, provides that the Record of Rights 
is presumed to be correct until the 
contrary is proved by evidence, the 
Assistant Settlement Officer was in 
my opinion right in placing the onas apon 
the plaintiff to show that she bad the 
right to a half share. 

From hie jadgment, however, it is not 
ole\r whether ha appreciated the real 
position of the parties. seems to have 
bsen under the impression that before 
the Revenue Officer the onus of proving a 
oastom was upon the plaintiff. He also 
seems to think that in the proceedings 
before him it was for the plaintiff to show 
that there was a oastom entitling her to 
appropriate the half share. He bad before 
him the evidence upon which the Record 
of Rights was based, bat be comes to no 
finding that this evidence was safficient 
to prove a valid oastom or usage in law. 
He relies entirely apon the weakness of 
the plaintiff's evidence as to realisation, 
in coming to the finding that the Record of 
R'gbts has not been rebatted. 

In Second Appeal No. 802, the Special 
Judge, Mr. Boyce, appears to have adopted 
the same procedure and to have thrown 
the harden of proving the oastom apon 
the plaintiff. He oonolades bis judgment 
by the observation that isolated instances 
of the oolleoliou of the price of timber 
are not safficient to prove the oastom set 
ap by her. 

Mr. Adami, the learned Judge who 
beard the remaining oases, has stated the 
legal position correctly and has come 
(0 the oonolasloD that while the plaintiff baa 
failed to show before the Assistant Settlement 
Officer that there was no oastom which 
would jastify the entry, the defendants 
have proved that there was a custom and 
that the plaintiff bad abandoned her 
rights. The learned Jadge, however, does 
not discuss the evidence which he con* 


eiders safficient to prove the oastom set 
up by the defendants and in my opiaioo 
there has been no proper trial of that 
issue. 

The Record of Rights no doubt was 
entitled to tbe benefit of the presumption 
attached to it, bat where, as in these 
oases, tbe Court bad before it the evidenoe 
upon which the record was prepared and 
where the plaintiff denied the correctness 
of the record, tbe Court was bound, in 
my opinion, to come to a finding whether 
that evidence was sufficient to justify tbe 
entry. This view is in accordance with 
the decisions of their Lordships of the 
Calcutta High Court in Sheonandan Penad 
Sukul V. Bacha Baut (1) and Bagha Motoar 
V. Ram Lakhan (2). 

Tbe learned Special Judge Mr. Adami 
bas be!d that a decision in a case under 
eeotion 103 and a jadgment in a ease 
under section 106, Bengal Tenancy Act, 
regarding certain other tenants in the same 
village were inadmissible in tbe present 
suits, bat in my opinion that view is 
incorrect. This decision and judgment 
would be relevant under section 13 of tbe 
Indian Evidence Act. 

As in my opinion there bas not been 
an adequate and satisfactory treatment of 
the issue on oastom in the judgments of 
either of tbe two learned Special Judges, 1 
think their judgments and decrees should 
he set aside and tbe oases remanded for 
re-hearing. The Special Judge now exerois* 
ing jurisdiction in the matter must come 
to a clear and definite finding whether 
the defendants have proved a valid oastom 
entitling them to a half share in the 
trees. For this purpose they will be entitled 
to adduce before him such additional 
evidence as they think .necessary, while 
the landlord will be entitled to addnee 
rebutting evidence in reply. If tbe 
defendants decline to adduce further 
evidence, tbe learned Judge will dispose of 
tbe case upon the evidence already on tbe 
record. 

The decisions in Palakdhari Rat v, 
Manners (3), Dalglish v. Qusuffer Ewsain 
(4), Sariatullah Sarkar V, Fran Rath, 

(1) 4 Ind. Cas. 54; 0 0. L. J. 284. 

( 2 ) 41 Ind. Cas. 804; 27 C. L. J. 107. 

(8> 28 0. 179} l2Tnd. Deo. (n. s.) 110. 

(4) 28 C. 427] 12 lad. Deo. (n. a.; 284. 
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Nandi (5) may be of some assistaooe 
to the Ooart ia eomiog to a proper 
findfngf. 

The appeals are, therefore, deereed and 
the eases are remanded to the lower 
Ooart for disposal in aooordanee with the 
direotioDS herein given. 

As there has been some oarelessness on 
the part of the plaintiff in drawing np 
the plaint, neither party will be allowed oosts 
in this Ooert. 

Sultan Abmbd, J.—I agree. 

Cases remanded, 

(S) 26 C. 184} 13 Ind. Deo. (n. s.) 723. 


BOMBAr HIGH COURT. 

Sbcond Civil Appbal No. 818 of 1917. 

Oetober 14, 1919. 
rre«an<Mr. Jastioe Shah and 
Mr. Jastioe Hayward, 

WAMAN BALVANT KASHIKAR 

iND OTHIBS^Pl&IMTIFFS—ApP£LLA«T8 

tereus 

Babu HARSHET SHETE and othibs— 

Dzfshdants—Rbspokdbstb. 

Civil Procedure Code (Act Vof 1908), s. Q^Right of 
vjorehip, nature of—Suit to enforce rights of worship 
and carrying processions, whether of civil nature. 

The ^ ordinary right of a citizen to worship, 
according to his own belief, any deity and in such 
ma^er ae his belief requires him to do so long as 
he dwa not prevent others from carrying on similar 
wowhip according to their own belief, is a right of a 
civil natnre and any interference with that right is 
a matter in respect of which relief would, in a pro- 
granted by a Civil Court, [p 421, col.2.] 

The right to conduct religious processions in the 
poblio streets is a right inherent in every poraon, 
provided he does not thereby invade the rights of 
property enjoyed by others or oaase a public uui* 
Bance or interfere with the ordinary use of the 
streets bythe pablio and subject to such dhections 
or prohibitions as may be issued by the Magistrate 
to pravent obstructions to the thoroughfare or 
breaches of the public peace. The right to carry 
on the worship of any deity in any manner that a 
penim pleases, subject to similar couditious, is also 
a right inherent in every person, [p. 42), col. 2.1 

Appeal from the deoieion of the Assist* 
ant Jadge, Ratnagiri, in Appeal No. 478 
of 1915, oonOrming the deoree pa‘»8ed by 
Seaond Glass Snbordinate Judge at 
ObipluD, in OivU Sait No. 160 of 1914. 


Mr. K. H, Kelkar, for the Appellant. 

Messrs. Jaiyakar and S. S. PatHar, for Rs- 
Bpondents Noe. 1 and 3. 

JUDGMENT. 

SuAH, J.—The qaestion in this seoond 
appeal is, whether the plaintiffi’ olaim is 
oognizable by Oivil Oonrte. 

The plaintiffs allege that their anoestors 
set np a new Bahiri temple at Obiplnn 
for worship and devotional sports many 
years ago, that the present defendants’ 
anoestors, who worshipped the same deity 
installed as the old Bahiri, filed Sait No. 28 
of 1844 in the Gonrt of the Mnnsif of 
Ghiplnn against the worshippers of the 
newly installed deity, and that in that 
snit they in effeot soaght to restrain the 
then defendants (plaintiffs’ predeoessors) 
from carrying on the worship of the new 
Bahiri in the same manner as the worship 
of the old Bahiri. A deoree was passed 
in the snit and ultimately upheld by the 
Sadder Diwani Adawlnt in Speoial Appeal 
No. 4631 in the year 1852, ander whioh 
the then defendants were restrained from 
performing oertain oeremonies as being 
appurtenant to the village deity, but were 
allowed to perform them on their passing 
an agreement to the Colleotor that they 
wonld not perform the partioolar oere* 
monies as village oeremonies bat would 
perform them for sports and oat of de* 
votioD. They farther allege that in 1911 
the District Magistrate passed an order under 
seotioD 44 of the Bombay Distriot Polioe Aot 
at the instanoe of the present defendants res* 
trioting the plaintiffs in their worship to the 
four rites mentioned in the said deoree and 
referred to in ibo prayer clause as items 

Nos. 1,9,11 and 13. They allege that they 

have been eub^equently prohibited by an order 
made in 03tober 101 > to asa a on the 
said oooasions. Tri^y olaim in this suit 
a deolarati.T'. :<'ac they have a right to do 
oertain ; of worship in oonoeotioo with 
the new Hahiri and for an injnnotion rest* 
raining tlic ilefeiidants from obstrnoting thorn 
in the p). '' rmana8 of the worship io that 
manner. iVoey also olaim damages to the 
extent 0 £ Rs. 5. The aots referred to iu the 

plaint in the prayer olaase are these:_ 

Palkhi prooession in the month o' 

Falgan. 

2. Performanoa of iamaska or. Hi? s ' . 
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before the god and lamasha prosession along 
with the palkht in the town. 

3. Moving about in the town p1a:r{Qg 
dfiulwad (playing with mad« eio.,) and along 
with n'shana and zendes (banners) on the 
first day of the latter half of Falgan. 

4. Moving about in town playing 
(playing with oowdung) along with niskana 
and zsndei (banners) on the 2od day of the 
latter half of Falgon. 

5. Procession of rang (oolonrs) throngb 
the town and the throwing of ooloara on 
eaoh other's body on the 5th day of the 
latter half of Falgan 

6. Taking of the palkhi to Cbetavali in 
Chaitra. 

'7. Fal kirnka prooession in Jeahta and 
Ashad and on oaoasions a kiraka prooession 
of and killing of a goat. 

8. To do 3 agar in Shrawan and on the 
fall-moon day in Shrawan taking of a 
ooooanat in prooession from the temple to 
the Bander (harbour) for offering to the 
water-deily. 

9. Tying pov/is (ootton thread) round the 
wrist of the god in Shrawan. 

10. Taking of the palkhi in prooession to 
Uktad in Bbadrapad. 

11. Setting up (ghat) in the temple in 
Aehwin, 

12. Making out palkhi on Basra day for 
the worship of Sbapii tree. 

13. Waiving lamp about the idol in 
Diwali. 

14. Raising of the banner and the gcd 
going to honting on the fall moon day in 
Pausb and the lowering of the banner and 
the return of the god on the full moon day 
in Magh. 

15. And other aots required to be 
done oeoasionaDy, and to use the dhol on 
those oooaeione.” 

The defendants oontend that the olaim is 
not oognizible by the Civil Courts and 
that on merits the plaintiffs have no anoh 
rights. The plaintiffs gave a purshis to the 
effeot that the right cf performing the 
oeremonies mentioned in the plaint was not 
vested in the deity, bat it was their right 
to perform the said oeremonlea before the 
deity for sp-Tts and out of devotion. 

Both the lower Coorts have disallowed 
the plaintiffs’ olaim on the preliminary ground 
that the euit is not 'obgniz^ble by the Civil 

Courts, 


In tbe appeal before us we are not 
ootoerned with the merits of the'plaintiffs’ 
olaim, nor with the eifcent and form of the 
relief, whiob tbe plaintiffs may be ultimately 
found to be ent.tled to. The only question 
that we have tooonsider is whether tbe olaim 
is oognizible by tbe Civil Courts. 

It will be oonvenient (o' state the terms 
of ihe decree in the suit of 1844 and of 
the order of the District Magistrate. In the 
suit of 1844 the Court had made the 

following order;— , 

“By doing ceremonies of manaslhiti such 
as faking out paUhis, preparing povtis, 
eto, at tbe new temple in course of time it 
will not be possible (o distinguish oeremonies 
of manasthiti from the other; and plaintiff 
will thereby Buffer. Tberefoi e, the oeremonies 
of manasthiti performed at tbe new temple, 

i. e,, 

1. Taking out palkhi \o ShimgA, 

2. Preparing porfts in Shrawan, 

3. : - Setting np ghat in Ashwin, and 

4. Waiving lamp in diwali 

should n 3 ^ be performed by the defendants. 
But if the defendants pass a Maohalka 
(reoogn;z»Doe) or Karar to Government that 
they will perform them not as village oere¬ 
monies (ganvkichi manasthili) but will perform 
them for sport and out of devotion (khelada- 
khal bhaktichi), there is no reason to forbid 
them to do so. They should follow their own 
devotion. Performing oaremonies of manas- 
ihiti at the new temple is not approved by 
Government. If defeLdants don’t pasa^ a 
Karar, they should not perform the ceremonies 

specified in the plaint, 

Tbe stone set np as idol by defendants is 
installed according to rites as stated by defend¬ 
ants’ witnesses. There i?. therefore, no 
reason to remove them. They will be 
treated like the several ones which some 
people set np out of devotion, 

Tbe District Magistrate passed a considered 
order under section 44 of the BDmbay 
District Police Act (Bom. Act ilV of 
1890), in which be directed iu paragraph 16 
(2) that — 

“fhe new Bahiri people should perform 
only tho four osramonies mentioned in 
paragraph 1.3 abova after passing tbe Karar 
.to Givernmsnt that they would perform 
them for sport and out of devotion and not 
aa of minasthiti\ they shall not iisrform at 
ail the other oeremonies referred to 
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paragraph 14 above neither but of sport nor 
out of devotion nor as of manatthxii and 
shall not be allowed to pass any Karar oon- 

osrning those other oeremoniea.” 

The oeretnonies referred - to in paragraphs 
13 and 14 of the order are the ceremonies 
which are now referred to in the plaint. 

The question is whether the present claim 
of the plaintiffs is of a civil nature. There 
is DO quaetion in this suit as to the right 
to property or to an oflBoe and the explana* 
tion to section 9 of the Code has noappli* 
cation. It is not Euggested in this case 
that the oognisiDoe of this suit is either 
expressly or impliedly barred. In fact 
section 44 of the Bombay District Police 
Act expressly provides that any order made 
by the District Magistrate under sab-Eeatjon 
1 shall be subject to a decree, iojiicction 
or order made by a Court having juris* 
diction. The question, therefore, simply is 
whether the suit as framed is of a civil nature 
within the meaning of section 9 of the Code. 
Almost all the prayers in the plaint relate 
to some processions to be carried in the town 
of Chiplun on some occasions accompanied 
with some ceiemonies in connection with 
the cew Bahiri. The plaintiffs claim the 
right to worship the deity in any manner 
they please and to use the public streets 
for the purpose of processions concectsd 
with the worship of the deity ai detailed 
in the plaint aod to use the dkol on these 
occasions, and they maks it clear that 
they do not claim to carry on any worship in 
coDDCotioD with the new Bahiri as if it was 
the worship of the village deity (Gram 
Devata). The order of tbe District Magis¬ 
trate makes it clear that they are prohibited 
altogether from performing any of thepe 
ceremonies, except the four which are rnen- 
tioned in the decree in the suit of ISII, 
even for sport or out of devotion. The 
pleadings in the present case and the terms 
of the order of the District Magistrate 
make it quite clear that the real dispute 
between the parties is as to whether the 
plaintiffs are entitled to carry on the worship 
of tbe new Bahiri as they please so long as 
they do not perform it as of mancsthiti, 
or whether the defendants have the exolu- 
eive right to perform those ceremonies with 
reference to the village deity and to proven 
other persons from perform’ng similar wor¬ 
ship in connection with another dei<y of 
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the same name, Ths prayers, in the. suit 
also involve the claim to use the public 
streets for the purpose of certain religious 
processions as detailed in the plaint. The 
question in this case if, not whether the 
defendants shall be required to perform any 
ceremony or that tbe plaintiffs shall be re¬ 
quired to do 80 , but whether the ordinary 
right of a citizen to worship, according to 
bis own belief, any deity and in eucji 
manner as his belief requires him to do, so 
long as he does not prevent others froin 
carrying on similar worship according to 
their own belief, is a right of a civil nature. 
After giving the best consideration to this 
point it seems to me that in substance 
the plaintiffs’ suit ia of a civil nature, 
and if they have a right to worship the 
new deity in any manner they please, any 
interference with that right is a matter 
with reference to which they can get relief in 
a Civil Court provided they are found entitled 
to that relief. 

It has been held in several cases that 
the right to conduct religious prooesaiona 
in the public streets is a right inherent 
in every person, provided he does not thereby 
invade the rights of property enjoyed by 
others or cause a public nuisance or inter¬ 
fere with the ordinary use of the streets 
by tbe public and subject to such directions 
or prohibitions as may be issued by the Magis¬ 
trate to prevent obstructions to the tho¬ 
roughfare or breaches of tbe public peace. 
Further the right to carry on the worship 
of any deity in any manner that a person 
pleases subject to similar conditions is 
also a right inherent in every person, and 
it is an important right. 1 do not think that 
the lower Courts am right in holding that 
tbe suit is not of a o.vil nature. In the 
present case the ^iui.-ioion does not relate to 
anj religious .it' 'r ceremonies, but to 
the right of '' “lalutiffs to be protected in 

the perf-'.. Oi the worship of their 

deity in ■ i-i-ann^r they please,subject to tbe 
oond'' v!^ c'l • have already stated with 

j.Qfo T'j th.o right to use the public 

pf , d tf’ their right to prevent the 

!r rii;«: from interfering with the per- 
cf the worship in their own 

rhi.5 conclusion in the present oa?e appoai s 
. int* to be oonsistent with the view whitni 
Uio Sadder Diwani Adawlut toob 



422 


iNDlAN OASBS. [198 q. 


UQRl HOHiN 0« LiOdHMI PBiSAD CSiUDarRI. 

eait of 1841 wbioh oam» Dp to that Goort, 
It was held by the learned Jadges tbeo 
that the snit was oognizable by a Civil Goart 
under Regulation II of lb27, seotion 21, as it 
then stood, having regard to the nature of 
that suit and the relief olaimed by the 
plaintifFe in that suit. The present suit 
seems to me to be of a similar nature. 
The present plaintiffs seek to be protected 
in the performance of tbeir worship of the 
deity, I do not express any opinion as to the 
effect of the decree in that suit on the merits 
of the present claim. The District Magistrate 
baa referred to this decree in his order, and 
it is a point in dispute between the parties 
a? to whether the effect of the decree is in 
favour of the plaintiffs or the defendants in 
the present case. That is a matter which 
the Court dealing with the snit on the merits 
will have toooneider and to decide. I refer 
to that suit at present only for the pur¬ 
pose of showing that it was held to be of a 
civil nature. 

Several cases have been cited in the 
argnmeut at the Bar; but 1 do not consider 
it necessary to discuss them. The nature 
of the present suit must be determined 
with reference to the allegations and the 
pleadingn in the present case. The obser* 
valions in the reported oases which have 
been relied upon on either eide must be read 
with reference to and in the light of the 
nature of the particular suit iu which they 
are made. 1 do uot think that any decision 
referred to in the argument ooifltots in any 
way with the view which I lake of this 
case. 

1 would, therefore, allow this appeal, set 
aside the decrees of the lower Courts aud 
remand the Bait to the trial Court for disposal 
according to law. 

All costs to be costs in the suit. 

Hatw^rp, J.-~ I agree. The cause of 
action ie, in my opinion, of a civil nature, in co 
far as it relates to the conduct of the de¬ 
fendants tending to prevent the exercise of the 
ordinary rights of freedom of worship of the 
other side, whether in private or in public. 

It would seem, broadly speaking, thateveiy 
citizen has a right to worship as he pleases so 
long as be does not thereby trench upon the 
righ’B of cfBse or property of other peraors. 
Bo bar, broadly speaking, similarly a right 
to go in precession so long as be does not 

int^ilere with th9 rights of othori to tbp 


unrestricted use of the publio roads and 
streets. But the exercise of these rights 
is always subject to such orders as might 
hs necessary to prevent disorder or riot By 
the Magistrates under section 44 of tBe 
Bombay District Police Act or section 144 
of the Criminal Procedure Code. 

Appeal alloweh’ 


PATNA HIGH COURT. 

FiRsr Civil Appial No. 66 or 19i0. 
February 6, 1920. 

Present *Mr. Justice Das and Mr. Justice 

Adami. 

UcIRA MOH4N OHAUDHURI—PLAiNTirr 

f—A ppbllant 

teraue 

LAOHHMI PRiSAD OHAUDHURI aitd 

OTeeAa-»nepjN.^AiiTS—R b jpoNDisTj. 

Court Fees Act (VII of l87(Vp «• 7 <iv) (o', fv)— 
Suit for declaration ol title and possession-C'lUrt-fee 
payable. 

Where a challenge is directly thrown on the 
plaintiff’s title as the adopted son of a certain per¬ 
son and the plaintiff conjes into Coart in order to 
meet that chatlooge and claims a declaration of 
bis title as an adopted son and also seeks to recover 
possession of his adoptive father's property, the satt 
falls within section 7 iivi (c , of the Court Fees Act 
and not within claase (vj of the section, [p. 424, 
col. I,] 

Appeal from a decision of the Sab* 
ordinate Judge, Bhagulporp, in Trial Suit 
No. 126 of 1918, dated the 13(b August 1919. 

Messrs. iS. M. kfuUiek, Baiendra Prasad And 
Sambhu Saran, for the Appellants. 

Messrs, Lai Mohan Oanguly and Nxtai 
Oh. Qhofh, for the Reepoudents. 

FACTS—The plaintiff brought this suit 
for possession of an estate on the ground 
that he had been v-Bidly adopted by the 
widow of the last male owner under 
authority from the latter. He viloed the 
suit at 5 lass for parposes of jarisdiat}OD 
and at Rs. 82,500 for parposes of Court-fee, 
as if it were a suit for possession, valuing 
the immoveable property at ten times the 
Government revenue for the purpose of 
Coort-fee. The plaintiff prated fur th^ 
foliowipg 
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*'(L) For adjadioation that the plaintifE is 
entitled to the properties set forth in 
sahedale A below as the adopted son and 
heir of Shib Nag Ohandi Nath Ohaadhry 
and that the defendants let, 3rd, 4‘h 
parties have wrongfnlly kept him oat of 
possession thereof. 

“(2) For a deoree for possession of the 
said properties in favoar of the plaintiff 
against the said defendants 1st, 3rd and 4th 
parties, and for patting him in possession 
of the properties mentioned in part I of 
the said sehedale A by ousting these defend¬ 
ants or any person olaiming under them, 
and of the properties mentioned in part 11 
of the said sohednle by ordering the 
defendant let party to deliver them to 
the plaintiff or in default the valae. 

“(3) For a deorea for R?. 60,000 or saoh 
other Sams as the Court may find just 
and proper on aoeoant of mesne profits of 
the properties set forth in part I of 
the sohedule A from the Fasli year 1321 
till the date of the suit as well as fnture 
mesne profits from the date of the suit 
till the date of the plaintiff’s possession 
with interest against the defendants 1st, 
3rd and 4th parties. 

*‘(4) For oosts of the suit with interest 
against the defendants.’* 

The defendants denied that the plaintiff 
was the adopted son cf Sbib Nag Chandi 
Nath Choadhry and asserted that even if 
he was adopted, his adoption was invalid. 
The plaintiff’s suit was dismissed. The 
plaintiff, therefore, appealed to the High 
Ooart. He valued his appeal as be had 
valued his suit both for the purposes of 
jarisdiotion and for the Court fees. Tbo 
Stamp Reporter objeoted to tbe Court faes 
paid on tbe plaint as well as cu tbe 
memo, of appeal, being of opinion that 
tbe suit was one for a deolaratory deoree 
with ooDsequential relief and as snob 
tbe plaintiff onght to have paid Court- 
fees ad valorem on 5 laos, tbe juriadiotional 
value, both on the plaint and on the 
memo, of appeal uoder seotion 7 (IV) (r) of 
the Court Fees Aot. Be submitted the 
matter to the Taxing Offiser, who 
ing with tbe reports of the Stamp Raporter 
observed as follows: — 

* It is clear that by the 1st relief a 
deolaratioQ was askel for of plaintiff's 
title as the adopted son. Thiz adcptioQ 


was denied by tbe defendants and this 
was the main issue in the suit* The 
burden of proving adoption lies on the 
person who asserts the adoption, and without 
the dealaration of title it would be 
impossible for the plaintiff to recover 
possession; and that this was reoogniBsd 
is olear from the reliefs claimed. 

The learned Vakil for the appellants 
eonteoded that it was only so when a doou- 
ment had to be got rid of that a declaration 
is required. But I think hie argument is 
based on the fact that the rulings 
reported as Lagan Burt Kuer v- Khakhan 
Singh (O and Dhakeswir Prasad Shgh 
V. Jioo Ohouihry (2) happened to refer 
to oases in which a document stood in the 
way of the plaintiff. What stands in the 
plaintiff’s way in the present case is the 
fact that unless he can prove not only 
his adoption but the validity of his 
adoption, he cannot have any claim to 
recover possession. Had he left out the 
prayer regarding his adoption or had the 
defendants admitted the adoption, I should 
have held that in the former case we 
mast be guided by the plaint, and in 
the latter case also the prayer for 
adjudication of the adoption was a 
surplusage. As it is the prayer is ther:-; 
and so far from being a surplusap, it 
is tbe very foundation of the plaintiff s 
ease, and it is hotly oonteeted by the 
defendants. I, therefore, hold that this is 
a suit for a declaratory deoree with con- 
eeqaential relief an! that ad taZorem Court- 
fees must be paid on the value of the 
suit. The proper Court-fee both on 
the plaint and on the memo, of appeal 
is R^. 3 033. R^- 1,350 having been paid 

on both, there is a deficit on each of 
Rs. 1,050, i e., a total deficit of Ri. 3,300. 

One mouth’s tim" is allowed within which 
to pay.” 

Tbe deficit Court-fee on tbe memo, 
of appeal to the High Court was paid 
within time, but the deficit of Rs. 1,650 
due >' appellant on bis plaint in 

tho (iourt of Ist instance was not paid. 
Tlie '-ase was, therefore, placed before a 
Division Baccb constituted of the H^o’bV 
2S.i\ Justice Das and tbe Hju’blo i-. 

(1) 4'^ In<h Cas. 962; 3 P. h.J. 92. 

(2^ 43 Ind. Cu3. 3S3; 3 P L. J, U"*, 
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Jnstioe Foster for proper orders. The 
learned Jcdges on 29tb Jannary 1920 
passed the following 

ORDER.—This is a Court-fee matter. 

Tke Question involved is of oonsiderable im* 
portanse and in our view should be deoided by 
a larger Benoh. The point is this. Whether 
a suit for deolaration of title as adopted son 
and for possession is a suit that oomes 
within seotion?, olauae (IV), sub clause (c) 
of the Court Fees Act, or within section 7, 
clause (V) of that Act. The learned 
Registrar has taken the view that it 
comes under section 7, clause (IV). sub- 
clause (c) of the Court Fees Act. Mr. 
Susbil . Madbab Mullick on behalf of the 
aprellant has argued that this view is 
erroneous iuasmuoh as every suit for 
possession must necessarily involve adjudica¬ 
tion of the title of the plaintiff. He says 
that in every suit for possession the 
plaintiff must prove bis title, and that con- 
seqoently he must necessarily ask for deola¬ 
ration of his title. In my view the ques¬ 
tion depends on whether the suit is a suit 
that comes within section 42 oftbeSpeoiBc 
Relief Act. If it is a euit that oomes within 
seotion 42 of the SpeoiQo Relief Aot, then it 
must come nnder seotion 7, olause (IV), sub- 
olause (c) of the Court Fees Aot. 

It is true that every suit for possession 
does not involve a question of title in the 
sense that the plaintiff in an ejectment 
suit must prove bis title. But that is not 
the case here. Where, however, a challenge 
is directly thrown on the title of the 
plaintiff, and the plaintiff oomes to Court in 
order to meet that ohallenge, it is a suit 
clearly under seotion 42 of the SpeoiBo 
Relief Aot, and it would aooordingly, in my 
view, oome under seotion 7, olause (iV), sub- 
olause (c) of the Court Fees Aot. In this 
oase it appears to me that there was un¬ 
doubtedly a ohallenge thrown on the plaint¬ 
iff’s title, He oame to Court to meet that 
ohallenge. He asked for a deolaration that 
he was the adopted son of somebody and 
for oonsequential relief, that is, for possession. 

It is not the same thing as an ordinary suit 
for possession where the question of title in- 
oidentally arises. In my view fhe learned 
Registrar has taken an entirely oorreot 


■settled by a larger BeDofa. Flaoe the record 
before the learned Chief Justice for necessary 
orders. 

On 4th February 1920 the learned Chief 
Justise (Sir Dawson Miller, Kt.) declined 
to refer the matter to a. Full Beneh and 
passed the following 

ORDER.—In my opinion this decision is 
oorreot. There is no other deoision in eoiBiot 
with the above and I do not think it is neoes- 
fary to refer it to a Full Bench. 

The oase was again placed before the 
Division Bench consisting of Mr. Justice Das 
and Mr, Justice Adami, which on the 5tb 
February 1920 passed the following 
FINAL ORDER.—This matter now comes 
before us for deoision. My learned brother Mr. 
Justice Foster and myself expressed onr view 
in the order whioh we passed on the 29tb 
January last. We thought that the matter 
was of geoeral importanoe and should be 
settled by the deoision of a larger Bench. 
We direoted that the papers should be 
placed before the learned Chief Jnstioe for 
the neoeseary orders. The learned Chief 
Justice does not think that there is any 
neoessiiy to refer the matter to a Full 
Benoh. My learned brother Mr. Justice 
Adami agrees with the view whioh I have 
already expressed in the oase. Therefore, 
the order must be that the deoision of the 
learned Registrar is right and that the 
appellant must pay the additional Court- 
fees on the plaint in the lower Court. We 
give him three weeks time to do so. 

Order accordingly, 

BOMBAY HIGH COURT. 

OeioiNAL Civil JoRisDicTioN Scit No. 187 

OF 1918. 

Ootober 11, 1919, 

Pretent :—Mr Justioe Pratt, 
JAMSEDJI F. SHROFF— Plaistifp 

versus 

HUSSEINBHAt AHMEDBHAI— 

Difbndamt. 

Receiver, suit againf.t—Leave nf Court not obtained 
before tnstitution of suit -Leave obtained subsequently, 
whether cures deject. 


view cf the matter, but as the question is ''here a suit is filed against a Beoeiver without 

always coming before us in one g^rb nr obtaining tho leave of the Court which appoint* 

another, we think that it ought to be Bnallv defect can be cured by leave subse* 

quently granted, [p. 426, col. 2.] 
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Mr. ITan^a^ for the Ptainiiff. 

Mr. Desait for the DefendanU. 

JUDGMENT.—The finmiuoce was issned 
oh an applioation by the plaiotifT fcr leave 
to aoDlinne the suit agaiost the defendants 
who ate Reoeivers of the estate cf Ahmed* 
bbai Habibbhai. The plaintiff olaims to 
have been employed as a brcker by the 
Reoeivers and snes for his brokerage. It 
is elear, therefore, that there is a question 
to be tried and the ease is one in whioh 
the Court would grant leave as a matter 
of oonrse: Lane v, Capeey ( 1 ) and 
Braja Bhusan Trigunait v, Sris Ohandr.i 
Ttwari (2). 

Tbs only diffionlty arises from the faot that 
per xncuriam the suit was 61ed vvitbout the 
previous sanction of the Court. It was held 
in Framaiha ^a\h Gangooly v. Khetra Nath 
Banerjce (3) that leave of the Court is a 
eondition precedent to the right to sue 
and that that omiesion cannot be reotiBed 
by subsequent applioation. The judgment 
in that case is not supported by any 
reasone and was not followed in Rvslomjee 
Bhunjihkai Sethna v. Frederic Gaehe'.e (4). 
The various statutory provisions which 
require the conEent cf the Court or some 
other authority as a condition on which 
a suit may be maintained are oolKoled 
in the ease of Chandulal Rhushalji v. 
Awad (6). The consideration cf those 
and eubsequer.t authorities shows that 
the words in the Statute have to be 
examined in each case in order to 
ascertain whether the provision is a bar 
to the Court dealing with tbe aotior, or 
is a bar (o tbe original institution of the 
suit. In the former case tbe suit may 
continue on leave subsequently granted : 
for instance, the leave of the Colleotri in 
a fcuit to which sections 4 ard 6 of the 
Pensions Act XXIII of 1^71 are applicable: 
Natoah Muhammad Azmat AH Khon Musam* 
mat Lain Begum (6), or leave under Order 1, 
rule 8 (1), Civil Procedure Code : Fernan~ 
det V. Rodrigues (7), or leave under 

(1) (1891) 3 Ch. D. 411; G1 L. J. Ch 56; R.5 L T. 
876; 40 W. R. 87. 

U; 47 Ind. Cas. 719; 4 P. L. J. 20; (1918) I’a.. 337. 

(3) 32 C. 27C; 9 C. W. N. 247. 

(4) 61 Ind. Cas. 486; 46 C. 362; 23 C. W. N. 496. 

(6) 21 B. 351} 11 Ind. Doc. (n. s.' 237. 

(6) 0 I. A. 8; 8 0. 422} 4 Sar. P. C. J. 310; 6 Ind. 
Jar. 201; 17 P. R. 1882; 4 lod. Dec. is. s.) 260. 

(7) 21 B, 784; ll lod. Dec. (.n, g.) 528. 


section 20, Civil Procedure Code; Nara> 
van Shankar v. Secretary of State (8). Bnt 
in the latter case, that is, when tbe her 
is to (he original institution cf the suit, 
leave subsequently granted is of no avail: 
for instance, (he consent of the Advocate* 
General under section 92, Civil Procedure 
Cede : Tn'eumdasB Mulji v Ehimji Vullabh. 
dcsi (9), or tbe leave of tbe Court under 
section 17 cf the Presidency Towns 
Insolvency Act: Dtoarkadas Tejbhandae, 
In re (10). 

In the case of a suit agaiust a Receiver 
there is no statutory provision requiring the 
leave of the Court. Bnt tbe same princi* 
pie would apply, and the defect can be 
cured by leave subsequently granted if 
there is no bar to the institution of tbe 
suit, that is to the jurisdiction cf (he 
Court to admit tbe plaint. 

The necessity for leave to sue tbe 
Receiver rests upon two considerations: 

(1) that such a suit is incompatible with 
the dignify and authority of tbe Court ; 

(2) that it might interfere with , tbe duty 
of the Court to maintain tbe Receiver's 
possession. Neither of these considerations 
affects tbe jurisdiction of tbe Court, They 
are matters which tbe Court can deal 
with after the suit is Bled : and tbe Court 
could order tbe suit to be stayed until it 
was satufied that there was co encroach- 
ment upon its authoriiy, nor want of 
attempt to interfere with the Receiver’s 
possession. 

Therefore, it seems clear that leave may 
be granted after tbe filing cf (he suit, 
and Mr. Desai with bis ouetorcary fairness 
does not dispute this proposition. 

Aooordingly, 1 make the summons abso* 
lute hut direct that plaintiff pay tbe costs 
of (be suirmorp. CVansel certified. 

Summons made absolute. 

(8) 30 L. 570; 8 Rom. L, R, 543. 

(01 D: \i. 026; 8 Ind. Dec. (n. g.) bC(j. 

(10) 31 IihI. Cas. 948; ?7 Bom. L. R. 925; 40 B 
235. 
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PATNA HIGH COURT. 

Appeal v&ou Obioikal Decree No. 195 

OF lyi7. 

Maroh 3, 1920. 

Present'. —Mr. Jneiioe Das acd 
Mr. Jostiae Adami. 

Musammat ADHIKARI KUER— Defendant 

—Appellant 
tersut 

LOKENATH B>AI —Plaintiff ako SHEO 
SHANEAR PROSAD and others— 
Defendants—Respondents. 

Hindu Law—Widow, alienaiion by- Content of 
reversioner, effect of—Necessity, proof of. 

The consent of the immediate reversioner to an 
alienation made by a Hindn widow is presumptive 
proof of legal necessity and bars further enquiry 
into legal necessity. The consenting reversioner 
cannot subsequently say that there was no legal 
necessity [p. 428, col. 1.] 

Appeal from a deoieioD of the Sobordioate 
dodge, Arrah. 

Tbe Hoo’ble Mr. Purnendu Narain Sinha, 
Messrs. Naresh Ohandra Sinha aod Netai Oh, 
Ohosh, for the Appellant. 

Messrs. Kulwant Sahai and Shambhu 
Saran, for tbe Respondents. 

JUDGMENT. 

Das, J.—This appeal arises ont of a 
Bait institated by tbe respondent Loknath 
Roy against tbe appellant and the pro forma 
respondents to enforee a mortgage bond 
ezecnUd by Musammat Adbikari Kaer and 
by Sbeo Sbackar, Uma Shankar and Kama 
Shackar on tbe 9th of Angnst 1907. There 
is no dispute that Mutammot Adbikari Ener 
was in possession of tbe estate in her rigbt 
as a Hindn widow and that Sbeo Shankar, 
Uma Shankar and Rama Shankar, as her 
daughter’s sons, were on that date tbe 
immediate reversioners. It appears that 
Rama Shankar was on that date a minor 
bat that his name was aetnally signed by 
his eldest brother Sbeo Shankar. 

The learned Sabordinate Judge has given 
a fall mortgage decree to the plaintiff. 

Tbe 6rst question which has been argued 
on behalf of the appellant is that there 
were certain part payments made by 
M mammal Adbikari Kaer and that those 
part payments are not shown io the account 
annexed to tbe plaint. Tbe appellant’s 
allegation is that she paid Bs. 2C0 to the 
plaintiff on tbe 30tb of Bbado UH6 and 
R,b 408 on the 30th of Aghan 1319, She 
relies npon two receipts alleged to bay« 


been granted by the plaintiff to her. It 
is noteworthy that these payments are not 
endorsed on the mortgage-bond. 

Now, in order to determine this question 
it is necessary to examine whether the 
ease of the defendant was at all put to 
tbe plaintiff. Tbe plaintiff eame to the 
witness-box and stated as distinctly as be 
could that tbe defendant bad not paid any- 
tbiog to bim on aooonnt of his does. That 
was a clear statement that nothing bad been 
paid to bim by tbe defendant. There was 
absolotely no oross-ezamiDation on this point 
at all. The Hon’ble Mr. Purnendu Natain 
Siobs, on behalf of tbe appellant, relies on 
the fact that tbe defendant raised (be question 
of part payments epeeiOcally in her written 
statement and that, therefore, it was for the 
plaintiff to deny that allegation in tbe witness- 
box. I do not agree with this contention at all. 
Tbe plaintiff came to tbe witness-boi to 
prove his oaee and it was for tbe ddfendants, 
if they had a epeoiOo case on the point, to 
put that speoiBo caie to tbe plaintiff. It is, 
in my opinion, not fair to rely npon receipts 
alleged to have been executed by Loknath 
without giving Loknath an opportunity to 
deny bis signatures on those receipts. 

In the next place tbe evidence as 
regards tbe payments is, in my opi¬ 
nion, not sufficient. I will take the 
eecond receipt. That receipt is allsged to 
have been granted on tbe SOtb rf Aghan 
1319, Now, it is the defendant’s oaee that 
on the 5th of Pagan 1317 tbe defendant 
executed a Mukbtarnama in favour of tbe 
plaintiff’s son, appointing him her agent for 
tbe purpose of collecting rants, issues and 
profits. Therefore, on the date, when she is 
alleged to have paid Rs. 408 to tbe plaintiff, 
she was not io poseession of the estate at 
all. Tbe Mukhtarnama has been read to us 
by (be Hon’ble Mr. Pornendu Narain Sinha 
and it appears that tbe lady appointed Ram 
Nibora, the son of the plaintiff, as her 
Manager on a salary to make collections on 
her behalf, to pay Government revenue and 
other pnblio demands out of such collections 
and to pay her Rs. 30 a month for her 
expenses and at tbe end of each year to 
fiOCODDi to her for.snob oolleotioue and to 
make over to her tbe balance in hand. Now 
one of tbe witnesses for the defendants 
was asked from where defendant No. 1 

got Rs. 40§| which she made over to tbe 
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pUinMff in part payment of wbat was 
dne from her lo the plaintiff. This witness 
is Kailas Bihari, who is a servant of the 
defendant and undoubtedly looks after her 
interest. His answer was * I oannot say.’ 
The defendant herself, in her evidenoe, 
says that arrears were due to her from the 
tenants and that these arrears were betogr 
realized by her servant Jankey Lai and that 
she made the payments to the plaintiff out 
of these oolleotions. It sesms to me that this 
is an impossible story. The Makhtarnama 
shows that Bam Nibora was there to make 
oolleotions on her behalf. The Makhtarnama 
makes no distinotion whatever between 
rents as they fell dne and arrears of 
rent. Thereforo, if the Makhtarnama 
was at all aoted upon, these oolleetions 
would nndonhtedly have been made by Ram 
Nibora and not by Jankey Lai. Now, if the 
second receipt goes, then, in my view, it 
mast throw suspicion on the whole story of 
part payments. In my view, these oiroam- 
stances, coupled with the fact that the 
rooeipts were not shown to the plaintiff when 
be same to the witness box to give bis 
evidence, mike it impossible for as to accept 
the story of part payments. 

The next point argaed by the Hon’ble 
Mr. Purnendu Narain Sinha is that the 
defendant appointed the plaintiff her agent 
to collect rents on her behalf and that, 
therefore, the plaintiff cannot claim an ao* 
ooant of the money dne to him from the 
defendant on the foot of the mortgage^bond, 
witbont accoanting to her for the rrouies 
that came into his hands by virtue of the 
Makhtarnama. The principle is wellestablisb* 
ed that he who claims an aocoant mast also 
render aooonnf, if he is at all acoonutable. 
Bat in this o«se the Mokhtaraama is not in 
favour of the plaintiff, bat in favour of the 
plaintiff's eon. The evidencs of the defend¬ 
ant, no doubt, is that tboagh the name of 
Ram Nibora was need in the transaction, it 
was the plaintiff who aotaally aoted for her. 
This evidence I cannot accept. This case, 
again, was not put to the plaintiff when he 
came to the witness box; and for that rei^on 
sod also for the reason that every apparent 
transaction mast bs asaamed to be the real 
transaction until the contrary ig shown, 
I oannoj accept thie case. 

The last point that has been argaed before 
98 w tbftt the reycraioDers ooald not bind 


their reversionary interest by the mortgage 
transaction and that, therefore, all that can 
he sold in execution of the mortgage decree 
is the widow’s interest. The question, 
whether the reversioners can bind their 
reversionary interest, is one of consideiable 
diffionlty and 1 do not propose to disones 
that point in this case. But I look upon 
the transaction by the reversioners not as 
binding their interest in the estate but as 
oonsenting to the transaction by the widow. 
It ia unneoeesary to refer to all the oases, 
that have been decided on this question, 
but I may neefnlly cite a passage from the 
judgment of the Privy Ooanoil in the case 
of Hart Kishen Bhagat v. Kashi Perehad 
Singh (1), At page fc85* the Judicial Com¬ 
mittee, in that case, said as fo]low8:-^"The 
law relating to the dealings of a Hindu 
widow with her bosband’s estate which 
devolves on her in default of issue ia now 
too welLsettled to need a prolonged con¬ 
sideration. To bo valid as against the re¬ 
versioners, or to affect their revereionary 
rights, a charge created by a Hindn widow 
or an alienation effected by her can be 
sapported only by proof a/*anrfethat saoh 
debt was contracted or each alienation was 
made for valid and legal necessity, and the 
onas of eetablisbing such necessity rests 
heavily on the person who claims the benefit 
of tranea-stions with a Hindu widow or other 
females taking similar estates. The require, 
ment of the law may, however, be fulfilled by 
proving the ooDsent or oonourrenoe of the 
reversioners to or in the transactions.” The 
Judicial Committee went on to point out as 
fcllowi^:—“There is no evidence that (hey ” 
the revereioners, “heuefited from the transac¬ 
tions, or that so far as they were ooncerued 
there was any need for the mortgages. Their 
hordships think th a when a stringent equity 
to use Loid liobhouse’d expression in the 
course of the argument in Jiwan Singh v 

\:Z), arising out of an alleged consent 
by tho rcvorsioners is sought to be enforoed 

agarnr., 'Nem, such consent must bo esiab. 
!i:>hod ’v.- positive evidence that upon an 
irUf !• .-..nt understanding of the natore of the 

(i* -7 la.l. Cas. 674. 42 0. 876; 17 L T J! • 
itr 0. V^. X. 370; 13 A. L. J. 223j 2 L W '/i. • 

[. J. 28 M. L. J. o6^{ 17 Bom. L P ' * 

M, W ,V. .511; 42 1. A.64(P.C) ’ 

(2j 146;23I.A.1;6 M.l;J...'* ■ r. 

J. 6 t o; Sin d. Deo (n. 8.)80l. 
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Vjsl. LVi] 

^ • • 

fl«KBiBAU 


INDIAN 0ASS8. 

• ^ ♦ 

«« * 

MAKOfflUD QDJAR V, KEVlt PADAM8I GOJAB. 


429 


BOMBAY HIGH COURT. 

Second 0*vit Appeal No. 411 of 1918. 

Ootober 21,1919. 

Presenii —Mr. Justice Shah and 
Mr. Justice Hayward. 

SAKHARAM MANCHAND GUJAR— 
Plaintiff—Appellant 
versus 

KEVAL PADAMSI GUJAR— Dependant— 

Respondent. 

LimitaiionAct (IX of mSJ, «. lO-^Part-payment 
of principal—Writing, what must contain—Extension of 
liinitafion. 

If the fact that a payment is made by a debtor 
to a creditor appears in the handwriting of tho 
person making the payment, and if it appears on 
the evidence in the • case that the payment was in 
part ■ satisfaction of the principal ’ of a debt, tho 
reauirements of section 2U of the Limitation Act 
would be satisfied, [p. 4d0, cols. I & 2; p. 431, cob 2 J 
Appeal from the decision of the First Claes 
Subordinate Judge, Satara, in Appeal 
No. 426 c£ 191f, oonfirmiog the decree 
passed by the Subordinate Judge at Rabimat* 
par, in Civil Suit No. 209 of 1915. 

Messrs. I'atvardhan and M. V, B^of, for the 
Appellant. 

Mr. 0 Boo, for tbe Respondent. 

JUDGMENT. 

ShaH, j.—T be plaintiff in this ease sued 
to recover tbe price of certain goods sold to 
tbe defendant on the lOtb of September 
1912 with interest up to date of snit; and 
dedneting therefrom the amount received be 
claimed in all Rs, 1,197 at tbe date of tie 
suit. The suit was filed on tbe 14tb of 
Ootober 1915. It was filed more than three 
years after the date on whioh tbe goods in 
question were supplied. But tbe plaintiff 
relied upon part'paytrents in respeot of the 
debt made in two sums in July 1913, one 
of Re. 193-8 0 forming part of the cash 
payment of Rs, 500 and tbe other of Rs. 235 
by a Hundi received from the defendant, 
and upon tbe faot of tbe payments appear¬ 
ing in a letter written by the debtor on the 

Znd of July 1913. 

In the trial Court tbe defendant denied 
tbe olaim on tbe merits and pleaded limita¬ 
tion. It was, however, found that the goods 
in qu^ion were sold by the plaintiff to the 
^^endant and-tbal tbe price of the goods was 

with oBrtain incidental charges in 
respen of tbe transaction. The trial (Jourt. 
however, foani that tbe part-payments in 
question did not satisfy the requirements 


of section 20 of the Indian Limitation Act 
and that tbe olaim was time*barred. Accord¬ 
ingly tbe plainUfi’e suit was dismissed. 
Tbe plaintiff appealed to the District Court, 
and (be First Glass Subordinate Judge with 
Appellate Powers upheld tbe plea of limita¬ 
tion and dismissed the appeal. 

In the appeal to ibis Court by tbe plain¬ 
tiff the same question of limitation has been 
raised. It is urged on behalf of the appel¬ 
lant that tbe requirements of section .20 of 
tbe Indian Limitation Act are satisfied in 
this ease, that the two payments appear in 
tbe bsedwritirg of the defendant and that 
they were made in respeot of an account 
under oiroomeianees under which tbe in¬ 
ference must necessarily arise that they were 
made in part-payment of tbe debt in question. 
On tbe other band on behalf of tbe re¬ 
spondent it is urged that tbe requirements 
of section 20 of the Indian Limitation Act 
have not been satisfied, as tbe writing in 
question does not show in terms that tbe 
payments were in respect of the debt in 
question, and that tbe paymsnts were in¬ 
tended to be only part-payments, even if they 
were otherwise referable to the debt in ques- 
ticn. It is contended that tbe debtor may 
have inlended to make the payments in full 
Eatisfaotion of tbe claim, that at least there 
is an ambiguity on tbe point and that an 
ambiguous writing of that obarqoter cannot 
serve the purpose of tbe plaintiff. 

It is necessary at tbe outset to state that 
the account between the plaintiff and the 
defendant at the date of these t.To payments 
showed only a balance of about Rs, 301 
apart from tbe debt in suit. There is no 
dispute in the present case about the correct¬ 
ness of this account. Over and above this 
balance at tbe date there was the debt of 
about Rs. 1,350 relating to the transaolion 
in question. Thus the total amount due at 
the date of the two payments was a little 
over Rs. 1,650. When on the 4th and 5tb 
of July 1913 the debtor paid two sums of 
Rs. 500 and Rs. 235, he necessarily paid 
a part of the debt in question. Thore is 
DO other account between the parties and 
there is no other debt due by the defend¬ 
ant to the plaintiff than that appearing 
in the account When he mide these two 
payments, the defendant wrote a letter to 
tbe plaintiff as follows; “Tho reu-ior! t. r 
writing tho letter is that yom- .yfr. - .'s 
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received. I have Beoti QhrreDoy notes of 
Rs. 500 and a Handi for Ba. 235, in all 
Rs. 735. Credit them,” It is true that 
this letter does not in terms oontain 
any referenoe to the debt in qaestion, nor 
does it state in terma that the sums were 
to be treated as part-payments of the debt 
in qaestion. Bat the letter itself refers to 
a letter received by the defendant from 
the plaintiff. The letter which would be 
in the possession of the defendant has not 
been prodooed, and there is no evidence of 
the contents of that letter. The aoconnt 
shows that the debt in qaestion was ascer* 
tained sometime before the payments. The 
state of the aocoants and the terms of the 
letter clearly show that the defendant was 
either aware or made aware at the time of 
these payments of the existing state of the 
aocoants which would inclnde the debt in 
qaestion, and further that be made the 
payments not intending that they were to 
be treated as payments in fall satisfaction 
of the amount then dae, bat in the ordinary 
aoatss intending thereby satisfaction of the 
amoant due on the account to the extent of 
the payments. 

The qaestion is whether, on these facts, 
the payments made satisfy the reqoiremente 
of section 20 of the Indian Limitation Aot. 
That section provides that where part of 
the principal of a debt is, before the ex* 
piration of the presoribed period, paid by 
the debtor, a fresh period of limitation shall 
be oompoted from the time when the payment 
was made, sabjeot to the proviso that in 
the case of part paymeot of the prinoipal 
of the debt the fact of the payment appears 
in the handwriting of the person making 
the same. In the present case there can be 
no doobt abont the fact of a part of the 
debt having been paid by (he debtor on 
the state of the aoooants. There is no donbt 
aho that the faot of the payment appears 
in the handwriting of the person making 
the same. It is urged, however, that the 
proviso is not satisfied, as the fact that the 
payment was made in part satisfaction of 
the debt in qaestion does not appear in the 
handwriting of the person making it. 1 do 
not think that the proviso reqnires that 
to be done in terms, It seems to me on 
th.' words of thfl proviso that if the fact 
of the payment appears in the handwriting 
of the person making the same and if it 


appears on the evidenoe in the ease that 
the payment was in part satisfactitfo of 
the prinoipal of a debt, the reqnirements of 
the section would be satisfied. The arga- 
ment urged on behalf of the respondent 
reqaires the' reading of words in the proviso, 
which are not there. The words in the 
proviso refer to the faot of payment and 
not to the faot of the payment being a 
part*payment of the principal. It is not 
witbont eigoifioanoe that the words as such* 
Qsed with referenoe to the payment of in* 
terest are not used with reference to the part- 
payment of the principal. The view I take is 
consistent with the decision in Jada Ankanma 

V, Rama Saitrulu (1) and the observations 
in Eedar mth Mitier v. Vinobandhu Shaha 
(2). In the present case the lower Appel¬ 
late Court seems to ms to have proceeded 
upon an erroneous view as to the meaning 
of the proviso. The decision in Ranehordat v. 
Pestonji (3) relied upon by the lower 
Appellate Court does not seem to ® 
oonBiot with the view whieh I take of the 
proviso; on the contrary some 0 
obeervatioD! in the jodgment seem to sop. 
port that view. All that ie necessary, in 
my opinion, for the creditor to prove n 
eooh a ease ie that the faot of the peyment . 
appeate in the handwriting of ‘k® 

making the same and 
payment is really^ 

factsTr^l^ablisbed, the creditor is entitled 
facts are provisions 

** •nsn bv the debtor: and the same letter 

(I) 6 M. 281 . 2 Ind- 104 ? 10 0 . 

(2J 81 Ind. Om. oMi ^ 

W. N.724. .gjg 

(8) 9 Bom. L. B> 
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Hatwabd* J.—I agree. The aooount in 
the books of the plaintiff showed that there 
was a snni of abont Rs. 300 due besides 
the debt of Rs. 1,350 sought in this 
litigation to be recovered from the defend* 
ant. The defendant made two payments, 
one of Rs. 500 and the other of Rs. 235 
in response to a letter received by him, 
but which he has not produced. The Bret 
payment was sufficient to wipe off the 
Rs. 300 odd due and to leave besides a 
balance of some Rs. 200, which together 
with the other payment of Rs. 235 would 
be available against the debt of Rs. 1,350 
odd deitfanded in this litigation from the 
defendant. It seems to me that the inference 
naturally to be drawn from these facts 
would be that this balance of Rs. 435 was 
intended as a part*payment of the principal 
Bum of Rs. 1.350 odd. which must have 
been included in the demand which was 
no doubt made in the letter which has 
not been produced by the defendant. This 
inference would seem to me to be justiBed 
on the principles laid down in the oases of 
Evans v. Doties (4) and Friend v. Young (5). 
It wap, however, held at the trial that that 
would not be enough and that it would 
be necessary to show not only that such 
part*payment was noted in the handwriting 
of the defendant, but also that the prtnoipal 
sum towards which it was paid should also 
be noted''io the handwriting of the defendant 
under the proviso to section 20 of the Indian 
Limitation Act. It seems to me, however, that 
that was an error. It was not required by the 
express words of tbe proviso that anything 
but tbe payment should be noted in tbe 
handwriting of tbe person making it. It 
was not expressly provided that tbe prin¬ 
cipal debt to which the payment was 
made should also be noted in tbe band- 
writing of tbe person making it and 
that was pointed oat by Sir Lawrence 
Jenkins in tbe case of Kedar Eatk Hitter 

V. Dinabanihu Shaha (2). There a cheque 
drawn in favour of tbe payee was the 
dosument which noted the part-payment 
and there would not be in such a dosu- 
ment any mention of a principal debt to> 
waids which the payment was made. It 

(4> ^8^6) 4 ^d. & E. 340; 2 H. <& W. 16; 6 L- J- 
E. B. 268i 111 E R.lOJO. 

(6) (1897) 2 Oh. D. 421 at p. 436:78 L. T. 222; 46 

W. B. 189. 


would appear to me, therefore, that it was 
sufficient to prove that the payment was 
noted in the handwriting of the defendant 
and it was not necessary to prove besides 
anything more than that the payment 
was intended to be a part payment of the 
prineipal sum demanded from the defendant. 
It was not necessary, that is to say, to 
have a description of the principal debt 
also noted in the handwriting of the 
defendant. The demand, therefore, for the 
balance due upon this debt of Re. 1,350 
odd was, in my opinion, saved from the 
bar of limitation by the provieions of section 

20 of the Indian Limitation Act. 

there ought, therefore, in my opinion, 
tj be a decree in favour of the payee as 
proposed for Rs. 1,197 principal with interest 
at 6 per cent, from the date of suit till 
payment with costs from the defendant in 
all Courts. 

App^<il dllowea^ 


CALCUTTA HIGH COURT. 

Obdinabt Obigisil Civil Jobisdictioh. 

August 21,1919. 

Presenti^Hr. Justice Rankin. 

In the goods of PASUPATI MUKHERJBB, 

DBCEA8BD. 

Admini$trato> Generals Act (III oj 1913), 5 , 11, 
applicability of, where Administrator-General appoint, 
ed executor. 

The fact that the Adminiatrator-Goneral is 
appointed to be the executor of a Will, is no bar to 
his obtaining, under section 11 of the Administrator- 
General’s Act, an order to take possession of the 
assets before applying for Probate of the Will. [p. 
432 , col. 1.] 

Mr. B. L. Hitter^ for the Petitioner Ad¬ 
ministrator- General. 

Messrs. 0. R. Das and /. B, Sen, for the 
Reepondent. 

JUDGMENT.—In this case I think ther^ 
is power on tbe facts of tbe present case to 
make tbe order which is asked for nnder 
section 11 of Act TXI of 1913. This 
ooneicts of shares, some of wbiab, 
by no means neoeesarily all of whiob, > 1:^7 
want looking after in tbe sense 
value may be going up and do’.vD, tfc 
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fcbe sense that dividends require be 
oolleoted, and further in the sense that 
bonne eharea may require to be applied for 
and obtained in order that the most may 
he made of the deoeased’s estate. It is 
not disputed that the suggestion that the 
Administrator-General should have the estate 
under seotion 11. would be anything eroept 
a convenient and oheap method to make 
Bure that this property should not oome to 
any harm ; but on behalf of the respond- 
ents to this motion, Mr. Sen has argued 
before me that in view of the fact that 
the applicant here alleges that there is a 
Will and a valid Will, of which he had 
been appointed executor, and notwith¬ 
standing the fact that the execution of the 
Will is disputed and the validity, even if 
it were duly executed, is also disputed, 
seotion 11 does not apply. Nnw it seems 
to me that there being no difficulty with 
regard to the condition as regards this 
testator having left estate within the 
local limits of the jurisdiction of this 
Court ; and the applicant not alleging that 
there is no person immediately available 
who is legally entitled to the succession of 
this estate, I have to look at the seomd 
condition mentioned in the second pari of 
seotion 11:— "Such Courtis satisfied that 
danser is to be apprehended cf misappro¬ 
priation, deterioration, or waste of such assets 
before it can be determined who may be 
legally entiiled to the sucoession thereto. ” 
Mr. Sen has argued that it it is even 
alleged by the party applicant that there is 
a valid Will, that prevents him, and I 
rather gather that he thinks it prevents 
anybody else, having recourse to that 
section. 1 do not think so. I do not see 
why the word ‘ succession ehould be read 
as meaning “ intestate succession.” I think 
that the executor, as in this pariioular in- 
stauoe, is the universal snoceesor to his 
testator. It seems to me that it would be 
a very extraordinary thing if such a very 
common case were left out of the benefit of 
seotion 11, it being a well-known fact that 
the commonest case, when difficulties of 
this kind arise, is a case where one person 
propounds a Will and the other person says 
that there ie no Will at all. Another way 
> 3 f looking at the matter is this:—When 
you have two parties, one of whom affirm 

that there is a Will and the other that there i 


no Will, it seems to me perfeo'.ly.clear that at 
all events on an application of the latter 
party, thp powers of seotion 11 would apply,. 
I think that althougb, as a matter of fact, 
where a party is going to propound a WiU, 
it will in general be the better course for 
him to make an application for probate 
and get an administrator pendente lite, 
nevertheless when the Administrator-Gene¬ 
ral does apply, and one party intends to 
contend that there is a valid Will and the 
other party contends that there is no 
valid Will, he comes within that seotion. 
Sections 12 and 13 are explained by Mr. 
Sen as applying only to oases where a 
person comes forward and unexpectedly 
propounds a Will. I think there is no reason 
in eectione 12 and 13 which requires a 


edition of uoexpeotedness at all. I think 
j words " before it can be determined 
lO may be legally entitled to succession 
jreto ” include what is perhaps the com* 
meat case of all, namely, a contest e • 
len two people, one of whom propoun e 
Will and the other of whom alleges 

at there was an intestacy- ^ ® 

, I think the epplieation .s, ’'■f ” 
were of etotion 11. There » no reason 

ly the power should not be sjersised m 
,w of the faet that nohody »an suggest a 

tter or y''ho'^evor, that the 

press direot oos^-o he oare- 

the selling 0 -ojfgd by the Admini®. 
lly observe and ^PP propose to givs 
itor-General I 

0 Administ t ^^r^ j to poj^^, 

)D8 *0 . jjjg petition is just a little 

to and might lead peraons, 

Httle timorous, to suppose that he 
* tn sell these ehares wholesale and 
*rtLm into cash. It is not intended 
.hZ\d do anything of the sorb. 

a discretion in the matter, but he 
® discretion wisely and 

t iw and not on large and general prin- 
7^“ ^The application is allowed. Both 
0,511 ffdt their ooBts out of the estate, 
r Hitter will get his costs as between 

lorney and die Application allotoed. 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

Mi8CiLi.iHBon3 Applioatiom No. 2 of 1918. 

Eebrnftry 12, 1919. 

PrwBl:—Mr. Kennedy, A. J. 0., and Mr, 
R-Aymond. A. J- G. 

InreMULOHAND BHOPATRU— 

ApPL'C^'T, 

Civil Procedure Code (Act V of *• 

PracMionere Act (XFIll of >870;. ss SR Hfl- 
Proceedings under Legal Practihoners Act-fteinsion 
— Court, interference by^Enqutry, nature of. 

A Hieb foart has no power nnder section R, 
Civil I rocednre ' ode. to interfere with an order 
tender section SR of the Legnl Practitioners Act. LP- 

43 . col. 2: p 4U, cnl. I.] * . t 1 

The enqniry under section 89 of the Lepal 

Practitioners Act is of the nature of a deparrmenral 
bnouiry, and it ia enouvh if ir is conducted in such a 
way that the odicer enquiring acta with substantial 
iuAtice and gives the person against whom proceed* 
ings are being t kken an opportunity to show cause. 
4r3, col. 2.3 

In the matter ol an applioation by MoU 
•band Bhopatrai for revision of the order 
of the Joint Jndge, Hyderabad, deolaring 
him a tont. 

Mr. F J Deverteuil, for the Appl'oant. 

Mr. T. 0. Elphinston, Government Pleader, 
tor the Crown. 

JUDGMENT. 

K«nnbot, a. J.O.—Tain applicant was 
detlared a tout by the Joint .lodge of 
Hyderabad in an erqoiry held by him 
pnHer the teaal PraotitiocerB Ao^ XVIU 
of lt7 . He eoroea here in lev'eion ooder 
eeatinn 115 of the Civil Pmoedure Code. 

I am of opinion that we bftv« no 
power to interfern under that spotn n with 
the order under seoHnn 86 of the L-'gal 
'Praeti ionera Aot, B it I propose in this 
p^rMoaUr ease to give reason why, evf-n 
|C we had full power, we ehould not inter'er^*. 

It ia only under the third olau-^e of 
aeo'ioo 1 5, Oivl Proeeiore Code, that 
*we should have any poiver to m^'dify the 
or ler before us. The counsel for the 
aoohsaot baa abandoned bia ointeoti 11 
ihtt the Jdot Judge nad no jari.»dioti)n 
to hold the enquiry. Uader that tnir.d 
•Uise the Court will not interfere, where 
the trial Oourc has 0 )ms to a omrlumQ 
to whioh the rdvisioaal Omrc m>gnc have 
•oma. Bad it bido trying toe origi- 

^lly, a Court hai every juriadiotion to 
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denide wrongly on the evidenoo before it. 

It 18 only in oase where there waa some 

flagrant iojuatioe in the prooedare for 
aosumulating evidenor.or where the deoi- 

flioQ was entirely nniuoDorfei by eyideusp, 

that this Court would be iaeti6;.d in inter, 
fering. In the latter oaae the original Court 
would not be aoting as a judge at all bat 
aa a diviner. The Counsel for th® applw 
oant says he ia unable to arge that the 
evideroi on the reoord. if believed, is not 
auob on whioh a Court might oonaoientioualy 
base an opinion that this applioant was a 
tout. We do not, therefore, go into the 
evidenoe to aaoertain whether we on that 
evidence would have deoided in the same 
way aa the Joint Judge has done. 

The Counsel for the appUsant Uya mnah 
afcreaa on the rafaaal of the J^oint Judge to 
summon certain witneaaes which the appli- 
oant wished to anmmm there. 

It ia clear from aeotion 39, Legal 
Practitioners Act. that the enquiry pres- 
oribed is not an enquiry of the nature of 
a oriminal trial and indeed such an enquiry 
would be by no means Htted for arriving 
Rt the truth. The enquiry is far more of 
the nature of a departmental enqui-y and 
it i .4 enough if it is conducted in 
poch a wav that the cffiosr enquiring acts 
with a substantial ju'-tioe and givea the 
pf-r on against whom priceedings are being 

taken an opportunify to abow oftaf*e. 

The oomplainf of the applioant is that 
certain vi ne>8is were not HUinmoned. I 
am of the opinion that there was no 
obligation on tie Joint Judge to snmmon 
th-ee oarticuhr witues-e', and I do not 
agree with the rnline of Punjab Ihief 

Court thattfe ei quiring (ffiier i.4 b mnd 
to e'lrnmnn all wiro-saee called by the 
pareon againet whom proceedings are being 
taken, 

It is desirable that proceedings of this 
kind ahnold be disponed of aa promptly as 
po-jRible and as is omaiatent with juMt'oe, 
and that ootaiders siould not be exposed 
ti hairttaaipiit and vexalioua eumraouiig. 
Tbe enqoiii ig offi*p»^, no doubt, ia under a 
eerious reepon>-ib«li«y in refusinw to Bu-nra in 
evidence, but in tbe present oiao the du^ore* 
tioQ apoeara to have been properly oxer- 
oUed. Tnese witneaees rere meroly to 
obaraQter and to state that the afplisanti 
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was a oUver Mtin^bi and to sny that they 
bad lever heard tb»t the applioart was 
a tf'nt. They were all jonlor Pleadere. 
bjiirht witnefpee of ftAodiD? w^reeammoned 
who mteht have given preoieely the eame 
evideneei bntoily one wae esamined. Wbat 
was the opinion of the Bar in general as 
to this applisant elearly appeared from 
other evidence in the papers. I think 
then that the refoeal of the Joint Jndge 
to Enmmon these 6ve witnesses was pro¬ 
per. I, therefore, have no jorisdioticn to 
interfere. 

I R^tmonp, a. J. 0,—The L^gal Praotition^ra 
Aot, AViII of lb79. makes no provirion 
for appeals or applioatinns in revision 
in respeot of an order mude ondFr see ion 36 
cf that Aot, In M- dho tfom, hi, the natter (f 
the pe^t'zbn cf (1) it was held that orders 
ttirer feotion 36 of Act XVlll of IbVi^do 
not fall within the powers of civil revi¬ 
sion conferred by reotioo Civil Pro¬ 

cedure Code, and that the H'gb Coort 
sonld only interfere. by virtne of the powers 
of enperintendenoe conferred apon it by 
Bfot'OD 15 of the High Coorts Act, 24 and 25 
Viot., Chap. 04. This deoiM'on has hien 
followed in Kedar Nath, In re (2). In Mon 
Singh v. Emperor (3) the Ponjab > bief Coort 
held that an order ooder section 56 of 
Act XVlll of 1S79 cannot be revised 
either under section 622, Civil Prooedore 
Code, or section 4d9 of the Criminal 
Prooedore Code. 

Section 115 of the Code of ISOS onder 
which (he present application is made 
otrtespoida to section 622 of the Civil 
Pr« oedore Code of 1882, and hence in view 
of (he above rolings with the teasoning 
of which I am in ooncorrenoe, this applisa 
tion appears to be nnenteitainable, and 
most be dismissed. 

Bven if we bad joriediotion to interfere, 
X sbcold have declined to do so for 
reasons given by my learned brother. 

AiplicaUcnciimused, 

(l ‘ 2’A.18.’jA.W. N. (1899), 9 lud. Deo. 

(N. 9. m 

{2) I Jnd Cos. 148; 3' A. 69; 6 A. L J. 22| A. W. 
N. 9C8 ‘c'-y t<Cr. L J 6w. 

(3) Mind, fas v77j li» Cr. L. J. 44P| tl6 P. t. R. 
19W; 28 r. W. R. 1909 Cr.; il P. R. 1909 Cr. 
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MADRAS HIGH COURT 

CBifliSAL REVtsiO-v Cask ^o. ^58 (F 

191.^. 

Cbimihal Bbvision Pbtition No. 391 

OF 191 y, 

November 20, f919, 

Pretenl: —Mr. .Inatire Krishnan. 

PACKlRiYA PiLLAY—AccOaiD— 

PsTToHBa 
• ver-us 

MUTHCK'RISHNA lYER- 

Covp-. * ».T—Rl'-PO I KMT. 

Penal Code (Act oj « 4»fl- 

Jnti^tion to cawe wrongful lose, finding as to, necessity 

of 

In order to aastain a conviction andi=‘r s^'otion 426 
of t^e Penal ( ode. it h esi^eniially necessary to 
6nd that the accused had the intention of ranaing 
wrnnefiil loaa to the complainant, or that he bad 
know]p(l/e that he was likely to oauae soch loaa. 
A niGte finding that wrongful loss was caused is not 
sutfirient [p. col. i.J 

PeDtinu, Qooer (-to ions 485 and 439 of 
the Code cf Critninal Proeedore, 898, 
praying the Hub Court to rev-ee the 
order of theSob-DIvisioi al Ist Claes Magis¬ 
trate, Negapatam, io Crimioal Appeal No. 32 
ofi91P, prefetred against the order of the 
2od Ciaea Magistrate, Tirovallor, in Calendar 
Case No. Hof 1919, 

FACTS appear from the jodgment. 

Dr. S. ^itQmina:Aam, (with him Mr. T. S, 
Anantkarama Iyer), for the Petitioner.—The 
ooDvioiion is had in law, There was a 
han't fide dispo'e between the parties with 
regard to the owrerehip of tte dorg, 
Tbe Coort has pod found that the accosed 
acted mala fide. To oonstitote the offeoae 
it ie not enough merely to ebow that 
wrongfol loss v^as, as a matter of fact 
caueed to tbe oomplaiDant It ma-it also 
be proved that tbe aoomed intended to 
cause tbe loss or knew that tbe loss would be 
oaosed. 

Mr. 0, Eoranmhaehari, for the Pnblie 
Pmeocter, and 5ir. *. ^uhamahya sty y 
for the lonipla'Dsnt—The wroiigio] j, g* 

has been ano tbeieare oi.0Qru..thi oes 

to thiw Hat it vas not a bona fide 
diepote tet«een (he panies, tboogb ibei® ig 
no exn^BFB finding, 

ObDBB.-I think the coovuiioQ of th 
aocDsed for mischief aannot be 

There i§ no finding by the lower Cn!i 
that tbe aooosed bad any intentioQ ft 
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any wrongful lo-s or that he had 
r„y knowledge that he waa likely to eaa-e 
anah loaa Sueh a 5oding ia eafential for 
a oonyietion under eeotion 426. 

Oofle. There seema to ha^e 
ftd« dispute ae to the ownepsbip oC the 
^og ia qaeatioD, the aeou^ed claiming »t 
ftfl hU own. In ea«h eireametanoea it la 

diffieult to holdthatthe 

required ia proved, unleea the ela m .a 

Jonnd to bo pat forward mala fide 

any foundation for it—merely a« a 
VL doea not aeem to be the case 

here. The mtro ending that wrongful Vbb 
was caused to the eompliioant by the 

acaasedV act is not enfiSoi^nt ** 

within the scope of section 426, Indian Penal 

^‘rr'e oonvicti-n and eenton'o oMhe Bconaed 
are ►et aside ard the 6no and Court fees, if 
paidp^are directed to ba refunded. 

' Comidion quashed. 


ALLAHABAD HIGH COURT. 
CaiMiN4u Befkre'ioi No 14t cP 1920. 

April ?i l^^Oe 

Pr«s«e ;-Jm»tioe Sir P 0, Bmerjee. KT. 
RaHIM BAKdSH AMO AcOTHia — 

Ac'PLic«Mra 

versus 

EMPEROR TBBOUOd M s. BEQUBART — 

Op^ORIT'^ P»h 1 Y 

Penal Code Act XLV of ‘^0 . « RJ'i- InUn. 

Honalinmlt-Ofenee, what eonetitutes-Disco^irtesy 
and bad tnannerg, whetnet' amyiiftt to uisiitr. 


lu order to constitute an oeft*nee under sootiou 
BOV of the Penal Code, it is neces-ary that the 
insult should have been intenri nally cantted and 
thereby provocation gi en with the iiite»iiion or 
kno^te'ge thatsneh provocation is likely to oaoso 
the person provoked to breis the_ p-*aoe or to 
oommit any oi-her oS»nce dere discourtesy aii'l 
bal fB^ao-jw do no% to a ori^nin Al off'^Bce 

tjT wnioha persoa oaa be orimioaUy paniahed LP 
ASri, ool. I ] 

tliimiual reference submitted by 
Sessioos Judge, Jhanai, dated the 5tb 
February 1920. 


Mr, 0. P. Boy. and Dr. 3. M. Stdaiman, for 
Applieant No. 1. 

The Aaeistant Gavernment Advosato, for 
the Crown. 

JUDGMENT.—Rabim Bakhab and Habib 
B^khsh have been convicted nnder section 
504 Indian Penal Code. The former was 
L”nt,u.ed to ono week*, simple imonBon- 
ment and the latter to a 6ne of Rt. OU. 
They applied in revision to the barned 
SeBsbne Judge. He hai referred the case 

to thie Court with the recommendation that 

the eonviition of Habib Bakhsh eet 

aside nnd the sentenso on Bahm B.kbsh 
be rednsedto a fine of Rs. 300. Rahim 
Bakhsh hae also Bled an applmation for 
revi-ion in this Court and it is eontended 
on bishshalf that the oonvto'ion. nnder 
eeotion 504. is not jusfifisd by law. It 
appears that Rahim Bakhsh earries on a 
firnitnre shop in Jhansi Cantonments. 
Captain Drqahart. the husband of the 
oomplainaot, went to him for the hire of 
the furnitore, and some articles were marked 
on a li't which was apparently shown to 
the accosed. Rahim Bakh.h The following 

morning a cart was sent to Rahim Bakhsh 
for the furniture but he sent it bRok with 
the intimation, if the statement of Mahboob 
be trup, that be would supply the articles 
after an hour. When the cart went again 
to Rahim Bvkhsb, he asked the messenger 
to requesi. bis mistrfss to come and select 
the furnitore. Tbv-ppupon Mrs. Urqahart 
aocompenied by Mrs Thomson went to 
the chop of RAhini Bakhsh. 
the time eeated in a chair with his feet 
op and did not stand up when the ladies 
arrived. Mrs. Urquhart in her dep-sition 
says tba^ she asked Rahim Bvkhsh why he 
did not send her the fornitore. Rahim 
Bakhsh remaintd seated iu his chair and 
said, “ H’w can I give you what I have 
not go*?” was aekei to stand up 

bat he did nof. m-<ve and wav->d the list 
of the fnruiiure and faid. W y are you 
offender Y shall not give yoo at y m mtore.” 
She say- 'hat she gnt very angry and at 
the persuasion of Mrs. Thompon left the 
Bho.i. The fao'c aa proved hy the evidence 
and as f'uud by the Court of fi/sf; inHtano© 
are that the mao remained seated ia bis 
chair when the ladies epoke to him? that 
he did not get up when he w<is ssVed 


the 
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to do sr, and that be Bnally refased to 
give her ary fQrnitnre. 

Probably bis (one was unpatisfaotory and 
it may be that he was regarded as bebav* 
ing in a rade aod insolent manner to 
Mrs. Urqnbart. That oould not be enffioient 
within (he zneanirg of seoti n m 04 to oon« 
stiinte intentional insoU. Under that seoMon 
it is neceasaTy that the in^olt ebonld have 
been intentioi ally raosed and thereby 
provocation abrnld be given with the inten 
tioD or kcowlecge that snob provocation 
was likely to sanse the person provoked to 
break the pablio peace or to oommit any 
other oifferoe. It is olear in this ease that 
tbeaocDsed never intended that the provoca 
(ion which he might have given to the 
somplainani woold lead the complainant to 
eommit a breach of the peace or any other 
offeree, and it cannot be eaid that be had 
the knowledge that a lady in the poeition 
of the complainant was likely to commit a 
breach of the peace or at y other offence 
as a result of the prow oation he might 
have oaofed. His oondnot in not getting 
np from his chair was certainly most d>s* 
oourteous to the lady^ but the dieooarteey 
and bad manners did not amount to a 
oriminal offence for whioh he could be 
eriminally punished. As regards the second 
aconi'td all he did wa« to say to the com 
planiai t that he would not give her 
•ary ti-rnitote and (hat she might get it 
elj-ewhere. This certainly did not briig 
b'm niiliin the purview cf seniiuo 5C4. 
Id my cpiijicn nsi her of the accost'd was 
god y of the offniod punishable D'd^r tre 

aforteaid eeoiinn ar d reitber ot e u should 

have been convicted. 1 set aside the con* 
v<oiioii and SHi-vei oe in the oa^e of both the 
aoonsfd. The fine imcoi-ed on the second 
aoouHoi , if paid, shtuld be refunded. 

Conviction set asioe. 
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UPPER BURMA JUDICIAL COMMIS¬ 
SIONER’S COURT. 

Cbiuimal RlvisiON No. ?i5 o? 1919, 

October 29,1919, 

PreHr.^:—Mr. Pratt* J, 0, 

KaUNO Kl—AppELt-ar 

versus 

EMPEROR Rb-po»h8'T. 

Burma Excise Act (V of 191?;, ss. 4t <o\ 6’ (1) 
fa‘- Offence under s. 4l (c —Sanction jor prosecution 
by Coliector, form of. 

A mere order by the Collector sanotioning the 
prosecution of a person under section t d of the 
Hnrma Exi-iso Act on tho report of the District 
Superintendent of Police is not a snfficienc com¬ 
pliance with the provisions of section HMl' 
of the Act The (-ollector must anthonse some 
particular Excise Officer to make the report 

complaint. it » 

Mr A 0. Muherjee, for the AppellaoC. 

Mr. H. M Luttsr. for the Grown. 

JUDGMENT.—Kanng Ki was oonvioted 
by the Headquarters Magistral Shwebo, 
of oo offen.e under eeotmn 41 (c) of tho 

® (1) (u) of o^PressIy 

T. that no Magistrate shall take 

p,ov.dea that no po„i„h,b,, 

„ogn.8auee ot eom,laint 

of the Onlleetor or of „„ 

Eroife OlSoer enthorised by hioi m ihig 

'’“ln''the proeent iostaoee the Colleetrr, on 
» reooit from the Di trist Super, 

f Polie, saiio'ioned the profatoui.n 
of the aoplisao' bit did not i,a.s 
aUn.i.,0* any part.soUr Eioiss O(li,,o to 
„ .to a repnrl or oomph,ut 
A repirt w.s then 
trate by a S.b uspeotor oe Po ,oe 

Tue provmioDS of ihe law mnpt 
floostmed strictly, and in the 
iosiance I must j'Old '“eqai.e. 

menta of i-eatioQ W have not 

been aatisfied. • u i 

If the Collector did not wish to make 

o report or cmplaint h,m6elf. .t «»• r 

him ,0 anthcrisa some paitionlar 

Offi,er to make the report oroomplamt. 

A meie order aaDotion,Dg the prose.otion 

on the report of the District bupermienrent 

FoftVie be 
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of tbe oaee nnder the oirenrofitaneea, but I 
wonld point out that there is no evidence 
that any particular employee cf the licensee 
sold the brandy. 

Appeal allcteed. 


PATNA H GH COURT. 

Cbimim>l Rtvisiow No. 348 op 1919. 

Ootobfrl5, I9i9. 
f'rmni !—Mr. .insMce Dae. 

PIR ALI KASAB a>d others— 

PfcTlTI'JNBRS 

vei8u$ 

EMPRPOR— Opposjtb Party. 

Criminal Ptocedufe Code Act V of 6. ^07 — 

Security lor hr^ach oj peace Jurisdiction of iinrjie. 
irate, essential condition ol -“IVrongful act," meaning 
of- Penal ( ode Act XLV oJ ib6U,, s. awfi— of 
dedicated hull'^Offer.ce. 

An essential coodition of the jurisdiction of a 
Mamstraie to act undfr section *7, Criminal 
Proiedure ( ode, is that he should have some 
tAORible evidence that some definite wrongful act 
is contemplated, ^^hicb net, if committed, is hkely 
to cause a breneh of the peace, [p col ] 

The words “wrongful act” iu section »• / mean an 
act for* idden hj the Penal Statutes of India, or do* 
olared to be penal or wrongtul by such Statutes, [p 
Ai-'V*. col. ".] 

Tbe killing of a dedicated bull for the sake of the 
meat and the value of the skin is not an oftence 
tinder section of the Penal Code. [p. 439, col I ] 

Criminal re vision againet tbe order of the 
Officiating District Magistrate of Gaya, 
dated tbe lUth September 19 9, affirm* 
irg the order, dated tie 5tb Augost 1919, 
ol tbe Sob Divibiccal Officer, Jabanabad. 

FACTS appear from the order of the 
Deputy Magistrate, which was as follows:— 
Proceedings in this case have betn 
drawn upon tbe repert of the Inspeotrr 
of Police, Jabanabad, dated 2cd July 1919. 
The aoonsed have been called upon to show 
cause why they should not be hoaod down 
to keep the peace, on the ground that they 
have serioualy offended tbe religiooe f elings 
ard seuiimentB of the Hindu public by 
kiilirg a decioated bull and art- liks*1y to 
commit eimiUr acre, which are oalonlaled 
to wound tbe religious fe^jlings of the 




Hindu ooromnnity and to oauee eeriooi 
breach of the public peace and tranquillity. 

Tbe facts which have abundantly been 
proved in tbe case are thepe :-Oo 
evening of tbe 5th June last the aocueed 
Nos. 6 and 9 ent'oed a bull to the house 
of accused No. 1. The ostensible objeotwas 
to utilise Ihe bull in covering a oow. 

A pakar (three hours) after nightfall 
one or two of the immediate neighbours 
of Pir Ali heard something which roused 
their Buepioion that tbe bull bad been or 
was about to be killed. Information was 
given to the Dafadar who came to the 
place, and he and others peeped into the 
Angan of Pir AH and saw the first eight 
accused fliying or assisting in thefl»yiog 
cf a bull. They talked among themselves: 
•Make haste. They have come to know of 
it* Tbe Difadar deputed a Ohowkidar to 
watch in the fields to the south of 
Pir AH*8 boupp, while he sent another 
Chnukidar to inform the Arwal Police. 
Shortly af’er acou^^ed Nos. I, 2, 7 and 8 
were seen bas'ening towards the south, 
TbeChoukidar who was matching challenged 
them. Thereupon accused No. V, who was 
carrying a basket, threw it do*n ar>d he 
and his companirns ran away. »n ‘he 
basket were found the hfa^ and the hide 
of the fleofch»er»d lu’l. Inside the houses 
of tbe accused Nos. 1 and 2 were found 
lumps of meat and marks of bl lod The 
Cbfukidar lodged information attheThana 
at 1 o’olcok on the morniDg of the 6th 
June. Tbe hull was a dedioated one and 
bad been dedioated by one Paras Singh. 
Tbe hide and the bead were shown to 
him and he identified them as haviug 
belonged to the bull that bad been dedioated 
by him. 

These facts have been proved by the 
evidence of both Hindaa and Mubammadana 
and cannot be oballanged. Well to do 
Hindus consider it a rreritorions act to 
dedicate bulls on the occasion of the Sradh 
of their deceased relation.'* and such bulls 
are worshipped by the Hindus as Deotas 
vg.ids). lo kill or even to ill-treat such 
animals grievously offend.s their leltginns 
fteiii gs. in the present case tbeiv deios 
sho'^H that as Foon as (he news ot the 
killing cf the bull sprea-^, l Hindus 

began to U''iuu2C-' a-'jd «n od ii thrtaren- 
in^ attitude, and but for Iho timely inter* 
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V^ntioD of th^ Oafftdar aDf) tbe Sob 
who aanne later, there would have b^^eo 
eerioue note. To sppreaiate the gravity 
of tbe sitoatioQ one baa only to remember 
tbe B<)krid distnrbaroee in Sababad and 
Arwal ID Ostober 1917. 

It may be urged that tbe aeaoded oannot 
be bourd dowr frr dcir g frmetbiog for wbieb 
they eaDDot be proeeeuted. Tt>ie eon* 
teotioD may or m^y Dot be terable. Tbe 
aeoused muat, however, be bouDd dowo loae* 
mueb ae their future eoDduot is very 
likely to provnlie a dietnibanee of tbe 
pablie peace. Tbe evideuoe voea to ebow 
that as BCOD as tbe aeensedcame to brow 
that they were not gnirg to be ortmioally 
prosecuted for killiug the bull, they went 
to the loeal moFque vi b mueiaal iustrumeDts 
playicg aod eboDting that they w^nld 
henceforth kill eowa and bulla in open 
Rtreets and laoea and that tbe Sala Hindus 
eould do nolbipg. This fact will eonvinoe 
every one that tbe aeecs^d are notoontent 
with killing the bull of Par&s Sirgh, but 
ere determined to kill other bclN and 
eowp, nrt eccretly as tbey did tbe hull of 
Parae^irgb, bot openly and publicly io 
utter dtfiHi.oe and disreeard of the ffili'ga 
and sentiments of the Hir.dop. What the 
ooFSfqoeree (f sueh sots will cannot be 
open tndfubt. Ibere will surely be a 
recrudescence of tbe distnibaiicea of 1917. 
This must be prevented and the only way 
to prevent it is to bind tbe aoeused 
down. 

All the aeeneed have been proved by 
evidence to be liable. Ascmed Nos, 6, 8 and 
9 are proved to have enticed tbe bull to 
tbe house of Pir Ali ; aoouced Nos. 1 to 8, 
both inclusive, are proved to have d yed 
or assisted in tbe flaying of tbe hull; 
aocDFed Nrs. I, 7 and 8 are proved to 
have tried to cFoape with tbe bide ard 
head cf tbe bull ; they are all i roved to 
have ottered tbe tuieat that l et cefcrtb they 
would kill bulls and cows in public streete. 
None of them is, therefore, deeervirg of 
being dieobarged. I most, however, make 
exception in tbe eaee of Yatim jllolab- 
2 ada. He is a bey of 12 and is not likely 
to ocoasion roicebief if the others are tea* 
trained. 1 nE>y meiition here thatnccoced 
Nos. 1, 2, and 7 are foil brothers, acoeed 
No. B is tbs eon of accosed No. 2 and aeoueid 

Noe< 3, 4 aud 5 are eons of aooaBed No. 1. 


For* the above ressone I dissb’acge Aeea*ed 
No. 9 under seotion 119, CrirDtne.l Pfoeedore 
Code I am catisBed that it is extrerp|;ly 
oeoessary io order to maintain pubpa 
peace that tbe aecosed Nos. I to 8, both 
indlo**ivo, should be bound down and I 
acoordirgly under seotinn IIS, Criisinal 
Procedure Code, order that tbey each execute 
a bond nf B^. 200 with two seonritiee 
of Re. 2C0 each to keep tbe peace for one 
year and that in default of fnruisbiDg 
such security tbey undergo simple im« 
prisoDraent for one year each,” 

Messrs. Akbari and Khuuhed Buitiain, for 
tbe Petitioners. 

The G^fvernment Fbader, for the O^^posite 
Party. 

JUDGMENT.—This applieafion isdireoted 
against an order of the Sub DivieioDal 
Magistrate of Jabanabad direotiog the 
petiiimers under section 118, CHminsl 
Procedure Code, to each execute a bond of 
Es. 2^0 with two sureties to keep the 
peace for ore year. Pri’OF'fdings were 
taken under the provisious of section 107, 
Crimif al Procedure Code. 

It aopears that the petitioners entieed 
a dedioi'ed bull to tbe house of oie of 
them and slaughtered it seotely and at 
night for the sake of the mear. and tbe 
value of the ekin. Some of the oeig^bours 
discovered tbe purpose of tbe pstitionir!! 
and tbe Police took up tbe matter. A 
case under section 295 and section 429 
was started against tbe petitioners, but 
tbey were ultimately discharged on the 
7tb July last. Meanwhile the Police 
recommmded initiation of proceedings 
und^r eeation 107 of theCndr, and the peti« 
tiemrs, hbvii g been discbaiged on tbe 7th 
July, were arrested 00 tbe morning (f8th 
July. 

The P.)lioo report, upon which proesfd 
ingr< we>e init'a'ed 8tst4'd that rh« asii n 
cf the Muh •Djmad:kii tn obers bad created a 
sensation amoig tbe Hindus of the locality 
and wounded tbeir feelings, and, as it 
was expected that the petitioners as butebers 
would not give nu their habit but would 
commit sneb mischief at any nrorDent 
which might disturb public tranquillity, 
they ought to be bound d.^wn urder 
seciicin IC7 of ilie Code. Upon lhi> report 
the learned Magi'lrite, acting under 

feotion 112 of tbe Code, callei upon tb« 
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petUinoftra to ebow oaoee why tbeyihooU 
not be boond down to keep the peeee on 
the Rrrnoda that they have Fe^jonely 
offended the reliyioue feelinga end tv^e 
aentimen^a of the Htndn poblla by killing 
a dedisated boll and are lively to oomnut 
aimiUraote, .^hieh are aaloalet^d to wound 
the religioDB fpelinfitn of the Hindu eona* 
innnity and to aanae Perione breathes of 
the pnblio peace and ti anqoiUity. 

' The Brat qafstion that ariaeft for my 
eoneideratioD ia, what wa« the jastifiaation 
of the learned Magietiate to take proceed* 
ings under peotinn '07 of the OodeP The 
learned Aafcietant Government Advocate 
auggeata that the Mngietra'e *»aa informed 
that the petitioners were 1 uflv to do a 
wrongful aat that may probably occasion 
a freaoh of the peace or diatarb the 
pnblio tranqnillity. It ia, in my view, an 
eaeential condition of the joriediofion o! 
the Magietiate to act under section 107 
of the Code thft he should have enme 
tanaible evidence that some definite wr. ns;- 
fnl act ia contemplated which a^^ty if 
committed, ia likely to cause a breach of 
the peace. Now, ia there a enegeetiop, 
either in the Police report or in the 
notice issued by the learned Magistrate, 
that a definite wrongful act was con¬ 
templated by the petitiorere? in my 
judgmeot, there ia none. lo the case of 
Boneth Ohunier Sanyctl v. Hiru V'on'ani) 
it was ruled that where a dedicated ball 
was killed by certain Mabammadans for the 
sake of the meat and the valne of the 
akir, there was no offence under section 295, 
Indun Penal Code. The AlUhabad HigO 
Court went elaborately into the qaestion 
in tbe oise of Kk'in v Unrao Puri 

(2). Tbe learned Judges expre»i-ed their 
opinion aa followr; * In view of the^e 
autboiities it appears to uh indi-puritble 
t' at under cer ahi limitaiions the -ltoghier> 
ing of kine by MahaaimadaDB ii* not illegal. 
It is the legal tight of every person to 
make anch nse of hta owo property aa he 
maythiikfic, provided that in doirg^ohe 
does rot oauHe real irijoiy <o othei-ri < r ff ni 
Bgain'-t >he hiw, even ihor-uh he may 
thereby burc; the surO^ptibllities of others.’* 

(I '7 0 ‘fi2 *• Ind Peo N. 8 I'12. 

<2 a'i A. l&li A. W. N. vi903>«456 A. L. J. 147; 7 

Or. L.J.U81. 




Tbe Aapiatant G^verntrent Advocate 

tbati contended that a wrong'd act doca 
pot reoeaaarily mean an act firbidden by 
the Penal Sta'u ea. According to him it 
roe^na an act not correct oi jnatifiable in 
fact or morale, in other words, an improper 
H 9 t. I cannot aoaent to thia argument. Oree 
we eoneede thia prepoaition, there would 
be no end to tbe difficulties of our 
Criminal Coorta, diffionltiea in having to 
diatirguich between right and wrong from 
the moral standpoint. An aot which may 
seem wrongful not to one individnal. to one 
seat, to one community, may bs a highly 
meritorious act in the estimation of 
another indiviloal. another seat, another 
community. Who ia to set this atandard 
of right and wroog for nur Criminal Court P 
If the words ** wrongful aot " are interpret* 
pd as sugg6'»ted by the learned Aasiatant 
G ivernment Advocate, the eonaeqoenoe would 
be that, they would stand absolutely with¬ 
out limit of kind- In my view, words 
which are clearly wide in their meaning 
must be qualified in some way and ought 
to receive lome limitatinn. That limitation, 
in my jQdgmer<t, ia to be found in the Penal 
^taru'eP of India. The cape relied upon by the 
Asaii-tan^ Government Advocate, the case of 
B or V. Murli S fgh (3), does not help him 
at all. in that case ir. was held that perama 
who performed religious oeremonieun a place 
not ret apart for the purpose and where no 
such oeremnniea had heen rerfnrmed before, 
and who did so 'Aith the deliberate inten¬ 
tion r.f triumphing over, infulting and wound¬ 
ing tbe rel ginua ferlinga of ibeir neighbours, 
ooma.itted a wronufol act within tbe mean¬ 
ing (f section 107 of tbe Code Clearly 
PQob acta are forbidden by the Indian 
Petjfil Code. I bold that the words ' wrong¬ 
ful act” in feo'ioD 107 rf tbe Code mean 
an act frrbidrpD by ih- Peral S'atu'e* of 
India or d olared to be penal or wrongful by 
such Statute**. 

if I am right in the view which 1 take 
of the aeo'ior, then elearlv tl ere waa no 
inrieoielion in the Magistrate to a«t uoder 
aeotif.n 107 of the 0-do. To adopt the 
w<jrrtf» of Ri-l ardeand I'afthnll, .IJ.. in the 
O'** H o' Y kub v E njeeror 

^i), I'm 3 ns«Hy an order i/iiler 

IS In i Cn8. -U A. V7=s n <■ r h J I JO. 
(4» *, Ind. Cas. 4j4; 32 A. O?!; 7 A. L. MM, H 
* Cr. L. J. 306 . 
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BOoHon 107 of the CrimiDal Prooedare Code, 
the Magistrate most believe that the 
per^oD agaiost whom be makes the order 
ie ahoot to commit a breaoh of the peaoe 
or to distorb the public trangoillity or to do 
some wroogFol act that may probably oooa* 
eioD a breaoh of the peace. lo oor jodgment 
there wai do reafon to believe that aoy 
of the applioanto were abont to do aoy of 
these thiogs.” This wae a case where cows 
were eacribced Qnietly and secretly ioamosqDe 
aod a piivate home, aod the Allahabad High 
Coort set aside the order onder seotioD 107 
agaioat the petitiooere, 

I bold that the proeeediogs against the 
petitiooera were not wbri-aoted by law aod 
that oooseqoently the ord^r mnat be set 
aside. 

X ought to mention that some argameots 
were advanced by the learned Assistant 
GovernmentAdvooate on the evidence adduced 
in the case, namely, that the petitioners 
went to the local mot-qae with masioal instrn* 
meats playing and shoating that they would 
henceforth kill cows and bulU in open streets 
and laues so that the Uiodos could do nothing, 
1 have grave doubts whether this evidence 
was admissible, inaemuch as the Migistrate 
clearly did not act ou any ioformatioo of 
this deGnite contemplated act on the part 
of the petitioners, it was argnad, however, 
that this was evidence of couduct in support tf 
the allegations on which proceedings were 
initiated. I am of opinion that if there was 
anything in the allegatioos themselves on 
which proceedings could be initiated, evidence 
of subsequent ojo'^not would be admissible 
in support of those allega ions. But if on 
those adegatinns the learned Magistrate had 
no juriadioci* n to act, evidence of Babi<eqcent 
conduct is not admissib e in order to ounfur 
a iuriediotion wueo there was none originally. 
1 lave come to the omclueioa that, in this 
caeef the Magistrate bad no tangible evidence 
that some deGnite wrongful act was con* 
tempUted which act, if oommited, might 
cause a breaih of the peace. That being 
so, be bad uo jurisdiction to act under section 
107 of the Oode at all. 

1 allow this application, set aside the order 
complained against and direct that the bail 
bonds be discharged, 

Arplication allowed. 
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BUGGA ASD OTHEhS—APPBtLAhTfl 

tereui^ 

EMPEROR- Rbspondist, 

MatrialLaw Ordinance <IV of l9 »),oppliea}>ility of 
— Ordin'JTi^eftihetker confined to persons falan in (he 
act of conmiUi'ng an ofience specified in Regaiation X 
of 'M/4 — Oovemment of India Actf 1- •’ v6 and 6 
Oeo P, c rtl , 8« 6i 2/, , H—Qovimmenf of 

India {Amendment Act, l''i^'6andl Oeo. V, c 7i, 
g. 4 y 41 — Restrictions on powers of Indian Legxs* 
laiure—Right to be tried by ordinary Courts whether 
can be taken axony—Lawi affecting allegiance^ 
*'tiepuynancy" betweexx Indian Statutes and Acts of 
Parliament, how far invalidates Indian Statutes, 

The Martial Law 'Further ExtoneioD-Ordinance, 
I9IM Ordia^iDce No. IV of iHie) is not confined in 
its appUcaiiou to persons taken in tho act of com* 
uiitting one of the offeuces specified in Begulation 
X of oO% or to tbo persons and olf'-nces described 
iu -'urtial I aw Ordinaoce I of h|v', but extends to 
ail odeuce.-) co.amitted on or after March d th, iSiU. 
[p. 4 a col. 2 ] 

Section G', sob nection 'Pi of the Government of 
Indin Act, *’• 5, does not preveut ti e Indian Go* 
ver<iment from passing a !aw which m^y modify or 
affect a rule of the constitution or of the commeti 
\aw upon tbo ubsetvance of which souie person nay 
conceive or allege tbut his allegiance depends: it 
refers otily to laws \%hich directly aSeot tbb 
allegiance of the subject, ai« by a transfer or quali* 
ficatii.n of the allegiance or a modification of the 
oblig-tiou tlierebv iu'pogeU [p 4 6 col .] 

Observations <<f Pbear, b, in ^Inteer Khan, In the 
matter of, G B. L i<. H9 and at p. 477, app oved 

It was argtied that Ordinance IV of IM’B oonira* 
ven>'S section 3 of the Government of ]n«lia 
Act, !> which preveu's tho iudi-m Government 
from empowering any i'ourt other than a High 
t uurt t> sentence to death any of His Vajesty’s 
s tbji'crs born in Furope, the Ordinance contaioing no 
ex.'eption ill favour <<f sneh suGjeots; 

Held, that tho iirdinance may properly be desorib* 
ed as repugnant to the Act so far as Britisb'N-rn 
su'^jectH are concerned, but that it is vrid only to 
the oxtoDt of that repuguancy, f e., in the case of 
bis Aittjesiy’s bubiects born In Europe, [p. ■44ti, ool. 

J.] 

Appeal by speoial leave from a judg* 
meut of a CommireioD appointeJ under the 
Martial Law Ordioanoes of 1919 and eittieg 
at Lahore. 

Facts.—AII material feoteof tbe esse ait 
Ecteut in their Loidehipa'judgment, wbieh 

ripiccaoes the Oidmanoe under eopsidciA* 
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tion. The Bole question on this apreel 
wRs as to the Jarisdiotion of the Triboia), 
«e., whether it was oompetent to try the 
appellants for the offenoes of whioh they 
were conyioted. 

Sir John 5mon, E, 0. (with him Sir E. 
Auchlon'it 0., Messrs. Duhe acd 

Falat and, for the AppellsDts.^The 
Commission had no power to try 
appellants. None of them were taken in 
the aot, or till after April 12, 1919, 
There may have been a vory proper oase 
for investigation, bat Ordicanoe lY of 
1919 did not apply. Oidinanoe I of li^l9 
was passed with retrospeotive efPeot under 
date April 14, 1919. An order of the 
Governor^Genaral in Oonooil of the 13th 
April, prcolaiming Martial Law, bad 
snepended the fonotions of tba ordinary 
Criminal <'onrts in the oases of persons 
taken in the aot of committing tbs offeooes 
eimmerated in the Bengal State Offenoes 
Elegnlation U04. whioh had been extended 
to the Ponfab by Aot IV of 18'2; it 
provided that snob persons were to be tri> d 
by Coarts*Maitial. Next day Ordinxnoe i 
of 191..^ was pasted. Tbe present eo^nsed 
were not perstn^ covered by that Ordi¬ 
nance, nor do ti e off^noe8 obareed against 
them fall within it. Bot after they bsd 
been arrested Oidinanoe lY of 1 19 vias 
enaoted, and tie qnestion in what is meant 
by tbe words ‘‘any cffenoe” in that 
Ordinanee. There a^e two views possible. 
Tbe narrower, and as we Fobmit the onrreot 
001 Btrnotior, is that tbe Ordinance merfly 
puts hack tbe date of Oionanoe I frt ra 
April 13 to Marcb SO, The virtue cf this 
eoDstiaotion is that tbe Ordinance would be 
valid, 

(PlB LaWkknce Jknkins referred to tbe 
priamble, cfieLcee oiler ibaii these sceoi- 
fied.”) 

The wider eonstruotion is that (fohjfot 
of O'urfe to general cr rpeoial orcers of 
the Local Gevenment) the rrmnnssion 
nay try rerern for sry ffF^nnft as 

was pnt by a men her of tie B* »rd wIfd 

eave to apreal was granted, they might 

^t^-aling apples If 

L ®on8frDetion, we enhinit 

ttat the Ordinanoe is oompletely ultra 
v%rt4x that it la an invalid piete of sob* 


ordinate legislation. The legislative powers 
of the Giveriment cf ndia are derived 
from seotion 65 cf tbe Government of 
India Aot, 1915, aid are subject to the 
limitations imposed by that seotion. Sub¬ 
ordinate legislation is bad rn teto if by 
its terms it exceeds its anlhorily. Ccmjns, 
in bis Digest nnder By law,’* sbjs 
(Chapter 7), ** a By law, void in part, is 
void for the whole also, that “ a By law, 
being intirr, if it be anresaonable in any 
partionlars, shall he void for the whole.” 
Ibe test is whether the legislation as a 
whole is good, rubjeot to this, that if 
there is a separable part whioh is good, 
it may stand. 

Htx V. Company cf F^thermen cf 
Favertham (1), 

Here tbe Legislature have porporled, 
oontrary to seotion 65 (3) of the Govern¬ 
ment of India ^ot, 191'), to empower a 
new Conrt to sentenoe people to death. 

[Lor>D MoDLTOb : Does not that exoeptir n 
refer ooJy to Euro).ettD Bri isb sobj^-ois p] 

[rt e Attornty General, tor the Re.^poud- 
en , refeired to lbs Quveromsi.t of India 
Amendiog Aot, I9i6, seotion 2 ] 

Tbe provisions as to the validity of 
Icdian laws are oontaired in section 14; 
this seotion 2 cf the later Aot adds srme 
words at the end of reoiion 84. I Futmit 
they do not apply, This is a geeftion cf 
legislative power: yen have two coi fliclii g 
poweif: 1 entmit the OrdiLaiee is net re- 
pi gr.ai t to the Aot, tot simply waeie 
paper, iivalid. Seotion 52 of tie Aot of 
19U. Lbs no gMarer force than Ihecrpres- 
poi d>rg ptcviFK I s of the Lilonit,] Laws 
Validity Act, ues (Feotiors 2, S):it wea 
eraoito oily became the tolcnial Laws 
Aot did not apply to India. 

Further tbe whole Ordinance was 
ii valid bteauee if cci flieted with section b5 
(2) cf tie Geverrnert of India Aof, 
19*6 The Gov rnir General of India in 
Cfuroilwas not ocmpeiect to alter the 
ccrFiiiotun at aw rn which 11 e al!< giat oe 
cf the fubjict riepends. h was a ffionlt lo 
oci oH've of sryihirg ncre fui dan ei.ti.l 
tl an that the ptrfcn charged v. i h an 
eh-nid lave (lo ripfsrtuMty f£ 
beii-g t» >1 d 1 y tho < rdu i-iy r, u j ^ , j faw • 

(17.9; S T. K. 3„Lat p. .6-j -1 K. i.. ty.i lUi K. 
B. 1429, : 
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the priceiple wi^a r(>ongmiped as far biek 
as MHffria Charts. This wa? not tha sase nf 
people tHken io opdn rebellion and tried 
darinct boeb rebellion ; they were arrested 
as well as tried wbi-n tbe state of rebelH' n 
was over ard the ordinary Coorts of Uw 
Wfre eittirg and the Governor General in 
Ooono I was not oompetent to deprive them 
of tbeir oonstitatiooal right lo be tried 
by those Cnorts. 

Sir B Aucliland followed. 

The AUoroHj G neral (with him the 
Solicitor Genrial, Sir Erie Bichards, K. 0.» 
and Vlr. Eentroriky BrfU}n\tor the rtesoond 
entThe Commission had power to try tbe 
aocaaed for the offences with ‘‘hioh they 
were charged. Oidinance IV of 19 9 
enacted that ancb a Commission shonli have 
juricdiilion to t y any person for any 
offence committed after March SO, I9l9 : 
there waa nothing in it to limit it to the 
sUcses of offences which fall onder ihe 
earlier Ordinance. Tbe preamble, With the 
words ''offences other than those specified, ** 
is inconsistent with any snob li ni^ation. 
Ordinance IV of 191? may be void in the 
case of Earopean British eabj<-ot», bat 
that does not make it void in tbs case of 
others with regard to whom there is no 
repngoanoy : this is the very ea-e which 
eectioD 2 of the Amending Act was desieoed 
to meet. The Commission were acting 
within their jarisdictirn and there was 
ample evidence to sopport their findings. 

Sir Erie Bichirds followed. 

Sir John Simon replied. 

JUDGMEJfT. 

V.scoDNT Oavb.—T his is an appeal by 
special Uave from the jaigment, dated the 
2nd Jane 1919. of a OommiRaion appointed 
nnder tbe Martial Law 0 dinanoes of 19 9 
and sitting at Lahore. By that jadgmeut 
twenty of tbe twentymne appellants were 
convicted of offences under seonon 121 of 
the Indian Penal Code, that is to say, of 
waging or attempting to wage war against 
the King or abetting the waging of each 
war, and were sentenced to death and for> 
feitare of prooertj; bat it ie understood th.it 
BB to some of them the death eontencA 
has since been O'tmmntpd, The remaining 
appellant, G'lulain HarSin, son of M.kham, 
was Qonvio.ed of an ofiecoe uiid-^r sao'i. q 
412 of the same Code, that is to say, of 
receiving stolen property from dacoitSt ftad 


was sertenevd fo rigornos imprisonment for 
eeven years. The question taised nn the 
app al is as to the oomp6t‘'ncy *f the 
Cnnomtssion to try the appellants for tloee 
offences. 

Tbe facts m^y be stated as follow^: At tbe 
end of March and dnrii g tbe first days of 
April 1919 there was eerioos unrest'n cer* 
tain parts of the province of tbe Pnnjab 
and this nnrest onlminated on the^ lOch 
April in the ontbreak of open rebellion al 
Amritsar in that province and elsewhere, 
and the offences of which the apjwllaots 
have been found guilty were committed at 
Amritsar on that date. ThefOinTrencea.of the 
10 h April are stated to the jadgment ot tbe 
Commiesioners as follows: — 

*Oa April lOcb, 1919, ahoot norn, after 
the arrest of Kitohlew and Satyapi’, tieorder 
broke ont in Amritsar, in the o »nrse of 
which an attempt was made to invade the 
Civil Btatioo by a mob which had to be 
torned back by fire from troops and police. 
Shortly after this a mob attacked the 
Na'i^nal Bank situated in the City, brafaUy 
murdered M'. S^ewa^^, maoagfp, and Mr. 
Seott, assistant manages Backed and burnt 
tbe baik. and looted toe g.idown, which 
eontaired cloth and other goods to the va^ue 
of fever-l lifkbs of ropeee. The Chartered 

and Ailiaroe Bii k< weresobseqaently sacked. 

A Misr'Oo Hall, Ohnroh and the Religious 
Bnks Society’s Depot were also attacked 
and burnt by the mob. There wa« no reason 
why these institotions ebooU have been 
Bingli'd out by the mob or their Uaders ei> 
eept that, as the evidence shows th*y were 
out to desrrry the visible manifentatious of 
British roDoeotioD with the ocanfiy.” 

It was proved that the aopellanfe, with 
tbe pus^ible exception cf Ghalam Hassan, 
were m>mber8 of the mob and fork an 
active part in the atlaok on tbe National 
Banic, and there wa*) eviden'^e that Rome of 
them t'ok rart in the ao ual lourdei of tbe 
manager and asRistant manege''. Bagga 
and Raian rhand appear to have been the 
riueleaderR, Ghul ini H*R^an was found in 
(,f piODerty lonied fitini ti’e Batk. 
Bugua was arrested on the 12 h Aoril and <he 
O'her aptelliuits on eob equent. dates. 
Non-- 0 * • hern were taken in ir .«• or in the ‘lot 
of hetff.-nao-i with which they 

were uhaiged. 

Oa tbs 13tb April tU Govsrfior-GsfitfRl 
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{n Coantil. Mlinflr nnder the Benflral State 
OffeneeR R-gnlation A of i804 (whiah 
waa extended to the Panjab by.the Paojab 
Lawji AeS lt‘72>, made an o^d^^ whereby, 
after reeiting that he ^ aa aatiaded that a 
atate of open rabtliion agaiist the 
antbority of the G yernment. esiated in the 
dtsfriafa of L«hnre and Amritsar, be rqr 
pended the fnnotiona of the ordinary Crimi* 
nal Coarts within those dietriots as regards 
the trial of persons of tbe olasses referred 
to in tbe Begolation taken in arms in open 
hostility to tbe BriHeb Government or in 
tbe aot of opposing by foro-* of arms the 
antbority of 'be same, or in tbe antaal 
eommiesinn of any overt aoc of rebellion 
against tbe S ate. cr in tbe ast of openly 
aiding and abetting the enemies of tbe 
British Government within tho-«e diatriote, 
and eatablietfd Martial Liw within those 
di 4 tii)te: and by tbe same order hedireated 
the ia.mediate trial by Courts Martial of all 
snah persons. Similar orders <«ere eahs(=q tent- 
ly inadf^ in re^reot of thedistriots of Oajran* 
wala and Gajrat. 

Oi the I4th Apiil the G3verDor« 
Gioeral, acting under Festioo 72 of 
the Q vernment of India Acf, 1915, 
made and promulgated the Martial Law 
Ordinance No. I of 19(9 whereby it 'vas 
provided that every trial io tbe diritrio's 
of Lahore and Amritear held anier the 
Bengal State Offences Regolation, lti04. 
should, instead of being held by a Court- 
Martial, be held by a Commission oonsist- 
ing cf three persons appointed in this 
behalf by the Liobl Government. It was 
provided that at least two m^mbern of every 
Boeh Onmmisaion sbooli be persons who 
bad served as Ssrsions Jodges nr had such 
others legal qaalidcation as theieio men* 
tinned. It was also provided that a Ooru* 
mission should bavs tbe powers of a gene 
eral Cnor -Martial uoder tbe Indian Army 
Act, t9il, and shonld follow so far as m'ght 
be the procedure presor.bjd by that Aot, 
but power waa reset vad to tbe Lnot^l Qjv- 
erament to direct that tbe Commission should 
follow tie prcoednre of a summary general 
Court Martial. The 6iidirg and seDte''Odnf 
a Oommist-ioo not to baRab]4otto oo h ’ma- 
lion by the military authorities. s>eoc.on 7 
of^the OHicanoe - as asfoJl»w8:_ 

7. S^ve as provided by heotioa 6, tbe 
ptpvlsiooi of tbia OrdiuaBsa shall apply to 


all persons referred to in tbe said Regola. 
tion who are onarged with any of tbe offenoea 
therein de-oribed, oommitted on or after the 
13ch April 1919.’* 

By 8an*t»qaent O d nances tbe provisions 
of the above mentioned Ordinanae No. I 
of 1919 were t-xtended to Guiranwala and 
Gi]rat, anl power was given to impose a 
minor punishment in lieu of tbe death 
•entente. 

In pursuanoe of the above mentioned 
Ordioanae No. 1 of 1919, the L'o%] Govern* 
mmt of the Puoj-ib duly appointed a Com- 
mission, coo^ifttiug of Lieu enant Colonel 4. A. 
J^vine, C 1. B , D;Btrioc and Sebsions Judge ; 
F. W. Kenuaway, Kiq., I, i). S.. Distriat 
and Sessions Judge; and 1. (L Lall, B-q. 

From tbe abovr statement it is clear that 
the appellants aooli not, if oo farther step 
had been takdo, have been brought befcte 
the OommisiioD for trial. Tuey had not 
been tak-^n in tbe aet of comoiittiDg any 
of the oJenoes referred to in Begotatioo X. 
of leOl, and the offenaes wicb which they 
were ahbrged were committed before the 
13tb Aonl 1919, the date menbioued in 
section 7 of th^ Ordinance. Bat ou the 
2i8t April, 1919, the Oovernor General, 
ao'ing under section 72 of tbe Givernm^nt 
of India Act, l9 b, m^de a farther .0 di- 
uance (referred to as Ordmanee No. IV of 
1919; in the f dlowing terms : 

"GOVBfiNMENT OF INDIA. 

*' LsGISLwTiVa DePABTMSMT. 

"NOriFlOATION. 

“ Simla. t\e 21«t Aprils 19!9. 

An Ofdxna^ice fiothtr to extend the ap. 
plication of the Martial Law Ordin lol9. 

” W. iBtA-i an bfOtrgoi.o> c as aiit«fcu which 
renders it ntceaeary to prcvide that Com- 
mtSHions appointed under the Mrirtial Law 
Ordinance. i»l^, shall have power to try 
per-ODS and nffenoes ocner than those speci¬ 
fied in tbe said Ordinance: 

“Now, therefoie, in exercipe of tbe 
power conferred by Reotion 72 of the Govarn- 
m-sDt of India Ac, 19.5, the G .vornor- 
Giueral is plet-^ed co mitta and piM.n 
the following O aiuboce : — 

“O-dmanoe No. IV of 11)19 

** Short Title. 

1. Toii Ordinanod the- 
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Martial Law (Farther Extension) Ordinanee, 

1919. 

“ Commifsioni under Martld L'tw O'dt- 
narce. 1919, to try such caset as the Local 

Qov^rnment moy direct. 

“ 2. Notwithstanding anythin? oontainei 
in the Martial Law Ordinance, 1919, the 
Looal GiV'-rnment may, by general or epecii 1 
order, direob that any Commission appoint* 
ei nnder the eaid Ordinanee shall try any 
person charged with any offence committed 
on or after the 3Jth M'iroh, 1919, and there- 
npon the provisions cf the said Ondinanoe 
shall apply to each trials accordingly, aid 
ft oomraipBion may pass in resoeot nf any such 
offence any sentence authorised by hw. 

“CHELMSFORD, 

*'Viceroy and Qotemor-Qeneral. 

“H. M. SMITH. 

“ Offg* iecreiary to the Government 

of India ” 

On the 22od April the Gavernor-Ganeral 
in Oouboil made a farther order under Ragu- 
lati m A ot 1^04, whereby atler reciting that 
ho wasBatisfiel that a erate of open rebellum 
existed inthe distrijtB of Lihore. Am.irear, 
Gajranwala and Gajrat, he snepenoed the 
tuuotione of the ordinary On.uioal Courts 
in those districts in so far as truU held 
before Oommi-sions in acs jrda: os with the 
provisions of Martial Law Ordinance No. IV 

of 1919 were ooucerned. 

The L cal Goyernraent of the Ptinjab was 

instrooied by the Gjvoi nment ot indu that 
the Commissions appointed u ider OrdioaLoe 

No. IV were to be used o. ly for the trial of 
offenoeeaiising out of the recent dii-torbani’ee. 

Toe appel ants having been charged with 
offences nnder vanons ^eofion8 of ihe Penal 
Code, inolnding sections 1*^1, 30i and 4U, as 
having been committed on the 10th April, 
the Local Government, acting under Ordi* 
nance No. IV of 1919, directed tnat thty 
aboold be tried by the Cnnrt of Oommis* 
siunera appointed nnder Oriinance No. 1 
sitting at La! ore with the poweis of a earn 
mary general Court-Martial, and convened 
the Commissioneie lor that purpobe. Tna 
trial accordingly took place on the 29ih 
May ai-d the full *wing duy?*, and juilgmeut 
was piouonnoed on the 2ud Jtne Toe 

OoiamiHSionerH, hile .C‘'DViot ng too appeU 

lauta (other than Qouiam Haesau) of an 


offence nnder section 121, added that eer« 
tail of the aconaed could also be oovlcted 
under section ->02, i. e , for murder, bat 
that they saw no necessity to dieorimioate,; 
especially as in oiroumstanoes like those 
before them there was only one possible 
penalty for the offence or offenoss committed. 
Tberenpon special leave was obtained from 
the Bjard to present this appeal. 

Before the hearing of the appeal it 
was suggested by Ccunsei for the appel¬ 
lants that Ofiinsnie N>. IV of 1919 
wis capable of being oonsbrned as in¬ 
tended only to extend the operation of 
O'dinanie No. I to offences committed 
before the I3th Aom), bit not earlier than 
the 3 th March, and accordingly that this 
Orlinanos (I'ke Ordinance No. l) applied 
only to pHr-ous t-.ksa in the act of com* 
raiUing one of the offences epBoifisd in 
Rjgnlatioo X of 1804. In their L ird-hipe’ 
opinion the Ordinance cannot be so construed. 
Ip is intro iucod b/ a rrfoital teat an 
em-Tgency has ariieo whioi renlers it 
nece^^ary to provide thit Oommis dons 
apociotei nu ler the earlier Ordinance shall 
have power to try persons and offences 

other than those speoiGid in that O.'iiuaooe, 

and it empow-irs a Comiiiision to try 
any person oha»'ged wif.h any offmoi corn- 
mi tei after the epaoi^ied date, and to 
paes in reep^^o, of snah offence aoy sentence 
authorised by law, it wouH be diffiiult to 
find words indicating more clearly that the 
operation of the Ordinance is not to beon* 
hoed to the persons and offences described in 
the earlier Ordinance. 

it was then argued that, if Ordinance 
No. iV applied (sibjeo'j to the direccioo 
of the Lical Goyernment) to aoy persona 
and to any offence known to the law, it 
was invalid by reason of the provtsious 
of section 6>, subsections (2 and (3l of 
the G}varDmeiit of lodia Act, 1915; and 
this ojntentioD, upon which the argument for 
the appellants miioly rested, must now be 
examined, 

Sjctioi)65.sub section (21, whenread with 
section 7'.’, prevents tue Qjvemor General 
from luakiug— 

"any law affecting th^aithority of P*rlii« 
ment, or a jy part of the aovritteu laws 
or oous'icccijii of the Uniroi Kiagdom 
of Great Britain ftnd Ueli^od wher^oa mftf 


INDIAN OASSS. 


445 


Vol. LVil 

BOaOA 0, SMPEROR. 

depend in any degree the allegiarog of 
ar>y peraoD to the Uro97n of the Uuited 
Kiotedonif or affeoting the sovereignty or 
dominion of the Crovrn over any part of 
British India." 

It was oontended that the Ordihanea 
under ooneideration, by depriving British 
snbjeots in India of the right to be tried 
in the oid'oary oouree hy the eatablished 
Courts of Law, affeottd t'^e anwritten laws 
or ttonetitntion whereon the ailegianoe of 
Hie Majesty’s snbjeots in Lidia depends, 
and was aooordingly invalidated by the 
snb'^eation last referred to; and referenos 
was mvde to •Jal'}in$ ctss (2) an! to the 
maxim piot^ctio truhtt ectionem^ e*- subiectio 
protectioriem'^ It is not easy to anderetand 
how the sabstitatioD for the ordinary 
Indian Oonrts—wbioh are themselves of 
statutory origin—of another tribunal of a 
jndioial obaraoter, can be said to aiTeot in 
any way the unwritten laws or oonetitution 
of the oonniry; but, apart from this observa¬ 
tion, the argument appears to rest upon 
ft micoonoeption ft8 to the mciftoingf end 
effect of the sub seotion. The sub-seotion 
does not prevent the Jndian (iovernment 
from passing a law which may modify or 
aflcot a rule of the oonntitation or of the 
common law upon the ohservan.e of which 
enme person may ootioeivo or allege that his 
aUfigioLoedi-penOs. Itrefere only to laws which 
direo'iy affect the allegianoe of the eu^ jrot to 
the Cro<Ar, ns by a transferor quaiitiaation 
ot the allegmi 00 or a niodifioation of the 
obligations thereby imposed. In the case 
of Amier Khun, In the n.ctlet of tS*, the 
mfanii g of a sm ilar prcvinim in ere Act 
of 1833 (3 and 4 Wui. 1V, r, 85, section 4 0 
was diHODfsed at length, and Mr. Justice 

Pbiar stated hie opif i,;u as tuiluwt:_ 

But 1 think it right to say that in my 
judjiment the words, 'wfereon may depend, 
etc., do not reler to any assunjea ooiidit;o..8 
precedent to be perfoimed byoroti behalf 
of the Crown ae Deoe«pary to found the 
allegiance of the sabj e , hue to laws or 
prinoples whiah prescribe the nature of the 

allegiance, m , of the relations between the 
Crown on the one hand and the inhabitauts 
of particu ar provmoep, or pirtioular oJastea 
Of the community, on tboothei; and obviour-ly 
each laws and principles as these are not 
(2). 1608) 7 Co. Bep. 6. 

OJ.O B. I 4 , E. »H2 and 4R9 at p, 477. 
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tenohed by the local Acts which are impeached 
before ns.” 

SStnee that judgment was pronoucoad the 
pirvision fo interpreted has been re- 
enacted substantially in the same terms in 
the Acts of l>'bl and 1915; and many 
Statuses and Ordinances have been passed 
in Incii which were similar in effect to 
the regulation then under 0 osideration 
If ibeir Lordships were to adopt the argu¬ 
ment no«“ pressed npon them, they would be 
oastirg doubt upon a long course of legi*>la* 
tioD and jndioial decision which mu^t be 
presumed fo have been known to and in the 
vew of the In perivl Parliament when the 
Act of li)l5 was parsed. *^8^6 Q'i^en v. 
buTnh (4).] Reference may also be made to 
the recent case of Anttie Beiant v Advocate 
Oeneral of Madras (5>, where a like argument 
was roicoted by the B ard. This argu¬ 
ment, therefore, cannot prevail. 

Turning now to sec ion (.5, sab seotion (3), 
of the Act of 1915, that sub section is as fol¬ 
low* 

‘ The Governor General in Legislative 
Council has ro power, without the previous 
approval of the Secretary of State in Council, 
to make any law empowering any C: art, 
other chan a High Court, fo sentence to 
the punishmeDt of death any of Hia Maiesty’s 
si bieots iiorn in Europe, or the children of 
such s» bjeo'S, or abolishu g any High Court.” 

Upon this cnacment it whs argued that 
Oidinacoe No. JV, if it subjects any per¬ 
son whauvar to be tried for his life by a 
Ccmtxiiesion in linn of the ordinary ( carts of 
Law or Courts ilartial, is an inffirgement 
of ihe provihion which prevenis the Govt-rnc r- 
Geotial in Council from empov>ering any 
Court other than a High Comt to hentenoe 
to death ary of Hiw Majesty’« subjects born 
in Europe, and acocruinply (hat the Oidi- 
LULce is void not only as to persons falling 
Witt in fcub etoiion t3) but alt* getlier. Toe 
anawer 10 this oonteneiou is to ba found in 
seetion 2 (f the G-vernment cf Ii.dia 
(Amendment) Aor, wiuoh provides 

that there shall be inserted ar. the end r f 

seotiou t4 of the Act of l9l5 the following 

wordt:— 


1*1, (iS7s 3 A. C. S89 at p. 907. 

(6 52 hid I as 209; 4f> 1 A ?7 M. L. .T im 
20 Cr h. J.oya; 17 A. L J. -a-jO; 23 C. A' V at 

}5i.m L.lh 867: (inli) M. W. W. =55; JO L, \V 4> ; 
26 M. L. T. I U. P L E. iP. C.j ^4; (Idim 35 T*. 
L. E.fiOOi 20 Cr. h. J. 50.3; 43 .M. l iC ^p. O.l. 
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• A law mnde by any antbori’yin Britisb 
Inaia aod repugoaut to any nrovi-ion of 
tbifl or any other Act of Parbameot ehaP. 
to the extent nf that repngnacoy. bnt not 
otherwise, be void.’* 

It appears to their L'»rdships that if toe 

Ordinanoe in question in ibis oape sootravenea 

SBstiontiD (3) of the Aot of OlNit may 
properly be desopibed as repngoaot to that 
section so far as British born sabjeets are 
ao«.erDed. »nd if so it is void to the ei'eot 
of that repogoanoy, bat not otherwise, low 

argnment, tberelore. also fails. 

Fop the above reasons their Lordships 

will bambiy advise His Mijesty 

appeal fails and ehonld be dismissed. There 

will be no order as to costs. , ,. . , 

^pp^al digntussd, 

Polioitors for the Appellants.—Messrs. 

Barrov, Rogers V Sevill, j i TA# 

Solicitor for the Eespondents.^-Tfte 

Solicitor, India O.fRce. 


LAHORE HiGH COURT. 

CRUi«*t» Htvisioa No. 25 o OP 1919 . 

Jnly 18, 1919. 

Present'. —Mr. Jostice Bevan Pelman. 
GORAL uHAND 4«o othxbs—Acodsbd— 

Petitiohbks 

ueritis 

emperor^ 

Crimtnal Procedure Cod, r of * W. 8-J3^ 

SCO e o/-Mu>/ul i^ade, whether can be prohibited 
ilanJr o> carrying} on trade, whether enn be restricted 
^Order proceeding on grounds not covered by Tiotwf, 

legality of. 


Section m of the Criminal Procaanre Code 
relates to an existing state of affairs and not to the 
possibility of fnture results 

‘ .lauseia of section IBS deals only with oooupa. 
tions or trades which are in themwlves i-jurions to 
health or physical comfort and has nothing to do 
with trades which in tbemeoWesare innwoous, but 
in the ooarse of which the manager, orplier. of them 

commits a public nuisance [p ool ».] ^ 

The provisions of Chapter X of the Criminal 
Prjo-^ddre Code should be worked so as not to 
become themselves a nuisance to the community 
athrca.and although every mao is bmnd so to 
use his own property t int it may not work legal 
damage or barm to his neighbour, ya no one ha- a 
right to interiere with a free and full enjoyment 
by another of his property except on olearand 
jibnlute proof thit such nseii pnluoinx suoh legu 
damage or harm and, therefore, » lawful aud 


necessary trade s^ch as the mannfaot^ of 

should not be inteifered with unless ** J* 

that it is injurious to the J*^»*^* ^ ^ 

comfort, of the community. > J rrfmioal 

An o^der under seotion of the rtitmoal 

Procedure Code which proceeds on grounds not 

o've«d by the notice issued to the aoou-ed U 

illegal. Cp 447, col. 2 ] -,„n«ary 

tteviaion from the order of fbe H^orery 

Magistrate, lat CUbp. 

Diotriot Amritsar, dated the 4 h Febraa y 

^^Bikshi Tek Ohatid and Mr. Bar Qop'il. for 

the Petit ioners. ^ . . 

Mr. Mul Ohand, Pablia Proseflutor, for the 

Rsspopdent. 

JUDGMENT.—Thin and the e''nnfo*ed 
Orimi-al E^visioo No if 7 of 19 ^ ean 
be dealt with together. 0 1 the eamoUint 
of the Prinoioal of the K^'aLa College 
pito&«e in the eafcn'b« of Amritsar, a 
notiae i.a»ed by ft M.gi»»r.'a Dt-d.r 
amotion I3.i, Oriniinal Proaedore Code, to 
the petitioners in the following 
"Whereas the letter reeeived from the 
Prinaipal of the KhaUa Coll-ge and the 
aorrespondenee of the Distrist Magistrate 
ahow that you have dug out pits around 
the K 'alsa OolLge for the preparation o! 
bricks that this ia likely to he mmrioua 
to the heal.'h of the residents of t^ 
Khalsa College, and that it is apprehend^ 
that the etagnttion of fonl water in the 
pita will affeat their health, you are 
direoted to appear in the Court and show 
sause why pr/eepdtnge under aea-ion fd.i 
c£ the Criminal Proiednre Code should not 
be taken against yno, besause the ab>va 
aot of youra ia a pahlie noisanoe to the 

residents of the Khalsa Oollsge.” 

lo reply to this natioe the petitioners 
put in the following written statement: 

‘ The land belongs tn Z imindara who sold 
only the earth to us on payment of the 
priee thweif. It is not our duty to fill 

in the pits.” 

This was apoarently regarded as A 
oomplete reply to the nolioe w-th regart 
to the exiatipg pita, aid eousequently 
another notice was ifcsned in toe 
following term:—*r*u have 
by eieavating Uud arounJ the KbaHa 

College. The w *ter etagoatee in them and 
causes a b^d smell. T lis U a nuisause to 
the residents of the Kialta College. « 
fsture you sliQiild oot dig pits 4 rotuid Wi 
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OolUge. If y)u d'l n^t r^fraia 
froTi dointi' ho yoa w-H ba d-^aUi 'vi'h 
anoording to law,” Tbo dof<in'’e of tb*< 
petMooerB to this neo^nf norioe was tho 
SaiziA an that raided to the firafc. 

lo spite of the very limited terms of the 
DOtioe, whioh relates to the smeU oaa<!ed 
by stagnatioff «ater and similar resatts if 
further pits era doe, I find that the pro< 
eeedingR were sontinoed on totally d fferent 
lines. O'lly one witness was pr<)dDOAd on 
behalf of the nomoliinant, and hie evidenee 
relates to the l>ke]ih'> d of the hnaleh of 
the residents of the K iel a College a 
ing from *moke from the kilns and to 
malaria doe to the breeding of mO’*q litoes 
in stagnant wa er in pits within half a 
mile of the College It will be sasn that 
this eyidenee is not ral-yant to the notiss 
iesDfd to the petitioners. The petitionerp, 
hoWever, raised no objeotion and pro* 
seeded to meet the new ease in so far as 
the stagnant pools were oonoeraed. 

The Magi-^traee, disregirdiog the only 
i*sae raised by his notioe and the evidense 
for the eomplainanti whioh was limited to 
half a m Is, and the eyidenoe of the 
petrtiohere, held that the pits ezsavatsd 
by the petitioners in the oonrse of making 
brisks are ttllsd with water in the rainy 
season and besome a eentre of malaria 
and other feyers, and that the working 
of the kilns gives out slonda of emnke 
whioh ate vt-ry iojarioas to the health 

and life of the stadeots and other residents 
of the IChaloa College, and dirsoted the 
petitioners not to esoavate in futnre aoy 
fresh or new pit* within a radius of a 
mile of tbs College. 

Whatever sympathy every one has with 
the Prinoipal of an important College in 
his ^ laudable efforts to do everything 
possible in the intereetg of tha students 
of that College, the law must beobnerved 
and t>e rights of o'hers must be regarded 
and safeguarded. It was under the^e 
snoumstanoee that I gave two opportanilies 
for the matter to be amioably settled, 
sspeoialJy in view of the offer of the 
potitiocers to so eor.daot tbeir businoHs as 
to leave no pits and to arrange tfa>. no 
water should acoumulate and etagn. te. 
These offers have been rejeoted and I am 

informed ihet the Principal desires a 
judteial desiBioo. 


The ord/^r of the Magistrate oannrt be 
maintained It is erroreons for many 
reasons. Nob only does the order proceed 
on gronods not covered by the notice 
iHRued and. therefore, fatal to its validity, 
hut there is obviouily no jastiBsatiou for 
the order directing no pits to be dug 
within a radius of a mile when, acoordiDg 
to the eviienoe of the witness for the 
eompUioant and of Colonsl Smith, Civil 
Surgeon of Amritsar, a witness for the 
petitioners, a radios of half a mile wee 
enffiiient to obviate ary danger from 
mo'Qaitoes. The Magistrate justiBea the 
radios of a mile on a oertiBoate given by 
the Civil Surgeon, wherein be f^tates that 
he would 1 ke to see the brick kilns a 
mile away, but the oertiBcate relat s to 
smoke from a certain kiln, and therein it 
is stated that smoke half a mile away ocnld 
not be ioiDricoe to bealtb. The Civil Surgeon 
was examined as a witness and was not 
quesHoned with regard to bis certificate. 
The certiBoate itself was not under the 
eiroamstances evidence in the care. It could 
only have been used to oorroboia^ie or 
contradict the whoess, and in the latter 
ease only wbeu bis attention was drawn 
to it. This wes not done. In fact, he wse 
not eroes examined at all. 

There is no evidence on the rec'^rJ that 
as a matter of fict tbe renidents of the 
College have suffered from malaria fever, 
still less that tbe cause was d a to the 
pits made by tbe petii.ioners. Oo the other 
hand, there is ample evidence that there 
are a number of pi^s b.*longir»g to tbe 
College itself and to others far cl ser to 
the College building*, inclading the boarding 
bouses, in which water aocumalates and 
which have not bran filled up. There is 
also a prni in the College grounds into 
which all the water used to wash clothes 
Hows and aooumnlafeR. Jt is sem-what 
extraordinary in view of the complaints 
made that the pita in the premises of the 
Collage have not been filled up. more 
espeoi-iUy as a witness for the peM ioners, 
who was not even croi^s extminedand whose 
fcvulecoe stands unoontr^diotHd arul un- 
oMalleng^-d, states that mvi! .r-a .r m g- 
mo^qqlOM cannot bi b ed in rxi-.-fd pita 
where there is no vegetation and no shade 
aa in tbe case of toe pita of the petitionerr^ 
vhilst they are likely to be produced ii"® 
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the ColleKe pits whioh h^ve vagetation 
and sbaHe. Tuia opinion the witneas 
iortifiea by a report o{ Major GUI, an 
expert in malaria. 

It ie, therefore, clear that on the present 
record it baa not been proved that the 
water in the pits dng by the petitioners 
has oinaed, or can canae, malaria, or any 
injury to health. 

The notice on whioh action was taken did 
not relate to existing pits, and the ord^r now 
eonght to berevi.^-ed foi bids the digging of pits 
in thefnture. It isobvioos, however, that the 
me^e digging of pits cannot, ordinarily, be in- 
iarlms to health. The obieotion apparently 
is to the collection and stagnation of water. 

It ie oonoeivable that earth can be doe for 
the maunfac nre of bricks and rhe collection 
of stagnant water avoided by.v^r J^eans. 
and. therefore, the order if j-istiBed by the 
evidence, which in my opinion it is not, shonld 
have been directed againi<t the stagnant water 
and not the diggkg of pits. Conseqnently 
the c ffer of the petitioners m this Court 
would have apparently met all objeotionr, 
however unproved or unfounded, and it 
would have been for them to carry out any 
agreement come to. This offer the Principal 

has not seen fit to accept 

The notice to the petitiomrs d-d not state 
that ibeic trade or ocoupvtion <i manufactcr 
inn b'ioks was injurinne to health ae to 

bring the ca-e within the term- of sor mn Md 
nf the Criminal Procedure ode, nor has this 
been alleged. At most it could be contende t. 
on the prese-1 r cord, that their mode of 
carrying out their trad^ nr occopHt on. may 
be in gome reeppo-s objpotionable. inis, 
however, is not eolfideDt to bring the case 
within seotinn 13 ^ pointed ont in VMr 

Shah V. Crown (1), the Mngistra e oouH 
not we think, interfere uudrr section idd, 
Criminal Procedure Coi^ to snppress a 
Ifcwful and nno^>j-otionablH trade, rnerely upon 
the ground that it was being so worked as to he 
iaimims to thebeahh of iheneighb uroood. 

In the piesentoase there is no evidence 
that the irarufactore of hr ekn is itself in* 
iurioDS to health . r that the ret.tioners were 
BO working that the health of anyone was be* 

ing insured. /o^ 

lu Mrs, toreiro v. Empress {2} it was 
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hell that section 133 (3) daiU only with 
occupations or trades which are in tbeniv 
selves injurious to health or physical 
comfort and has nothing to do wir-h 
trades which in themselves are innocuous 
but in the course of which the manager, or 
plier, of them commits a public nnisaDOc. lu 
Sk'idi V. Emrreis (3) it was held that 
the provisions of Chapter X of the Criminal 
Procedure Code should be worked so as not 
to beooms themeelvas a nuisance to the com* 
muniry at large, and that altbongh every 
man is bound ho to use his own property that 
it miy not work legal damage cr harm to his 
neigbb'mr, yet no one has a right to interfere 
with a free and full enjoyment by another of 
bis property except on clear and abmluts proof 
that such Qse is produciogsuch hgU damage 
or harm and, therefore, a lavFnlr.Qd necsssaiy 
trade such as tann ng eboaU not ba inter' 
fered with unless it is preyed that it is in* 
jurious to the health, or physioal comfort, of 
the oommuoity. There is no such proof in the 
pres -nt case- 

It is also clear that section 133 relates to 
an existing state of affairs and not to the 
possibility of future re^nlU. 

The powers given nnder section 133 are 
of an exceptional nature. The rights iovolvad 
in the present case are important, and the 
ossi wvs essentiaMy one in whioh, if the 
residents of the CnlUge onnside ed the n* 
selves aggrieved, they shouM have taken 
a^^ioQ in the Civil Cour'^s to abate the 
alleged nuisnnee, and this cai still he dooe. 
T '6 fact that the '/ollega was built many 
ye^rs agi ia its present pisi ion ic order 
to have open onnntry all round and pisn'y 
of fre'h and pure air is beside the point 
and no ground for ignoring the legal right 
of others. It w(»s npeo to the College 
aatborities to arquire the surronnding 
onuntiy or make agreements, for a cm 
sidaration, restriotm; i'8 use. Brick-kilns 
have existed in the locality for very many 

years. 

Fjr the reasons staled above I accept 
the rtyi-ion and set aside the orders of 
the Magistrate. 

Bevisicn accepiei, 

(3) 17 P. B, 1888 Cr. 
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KiOrifDAS BHC&HiMOiS V. aSBLlBflil GOLiBDiS. 


BOMBAY HIGH COURT. 

First Civil Affbal No 2d4 op 1918. 

Deoeinber 1, 1919, 

Present: —Mr. JaBtioe Heaton and 
Mr. Jnstioe Pratt. 

NAGINDAS BHUKHANDAS — 

Appellant 
versus 

GHELABHAI GUCiABDAS— 

Respondent. 

Provincial Insolvency Act (III of 1907^, ss. 4S, 46, 
47—CiuiZ Procedure Code (Act V of 1909^ 0. XLlj 
r, 6 —Sentence under 8. 43, ProumciaZ Insolvency Act 
—Appeal—Appellate Court, power of, to suspend 
'sentence. 

On an appeal from a sentence of imprisonment- 
nndor section 43 of the Provincial Insolvency Act, 
the High Court has power under Order XLI, rule 6 
of the Civil Procedure Code, read with clause (2) 
of section 47 of the Provincial Insolvency Act, to 
suspend the sentence until tlie appeal is disposed of. 

Appeal from the deoision of the Dietriot 
Jodge, Sorat, in Misoellaneoas Insolvenoy 
Applioation No. 14 of 1915. 

The appellant having applied, pending 
the disposal of the appeal, for stay of the 
sentenee passed by the lower Court, their 
Lordships made the following 

ORDER. 

Heaton, J. —We are dealing with an 
interlooutory matter that arises ont of an 
appeal filed nnder olanse 2 of seotion 46 
of the Provinoial Insolvenoy Act, HI of 
1907, The appellant was eentenoed to 
three months* simple imprisonment. He 
has appealed. 

There is no doabt that the appeal lies 
and not unnatarally he wants the sentence 
of imprisonment snspended until the appeal 
is disposed of. Otherwise he etande a 
very good ohance of serving oat the entire 
term of imprisonment before the appeal 
is beard. It has, however, been objeoted— 
and this is the only point that seems to 
me really to need attention—that we have 
no power to suspend the imprisonment or 
release a person on bail. That argument, 
however, I think, is mistaken. Clause 2 
of seetion 47 of the Provinoial Insolvency 
Aot tells us that in dealing with this appeal 
we are to follow the provisions of the Civil 

Prooedure Code. At least that ie the 

olanse says. Now under 
the L/ivu Prooedure Code wo have power 

29 


to stay prooeedinga under an order appealed 
from. That, I think, is quite plain from 
rule 5 of Order XLI of the Civ«l Prooedure 
Code, and all we are asked to do is to stay 
prooeedinge under the order appealed from. 
We do this by making an order which 
will eeoure the release of the appellant 
from jail on suoh terms as may be provided. 
We leave the terms to be settled by the 
Distriot Judge, who will direct what security 
should he taken from sureties to secure the 
surrender of the appellant, should he here* 
after be called upon to surrender. 

The District Judge will make out an 
order to the jailor directing the release of 
the eppellant when security to his satisfac¬ 
tion has been furnished. 

Costs of this matter will be costs in 
the appeal. 

Pratt, J.—I oonour. In regard to the 
argument that Order XLI, rule 5, does 
not apply beoanse there is no decree to 
he executed, it seems to me that the pro* 
visions in that rule which provide for stay 
of proceedings under an order are applicable. 
For instance an order of arrest before judg¬ 
ment under Order XXXVIII, rule 4, would 
be appealable under seotion 104 {h) of 

the Civil Procedure Code and it could not 
be contended that the Court of Appeal in 
such a ease would not have the power to 
stay further proceedings either by suspen¬ 
sion of the sentence or directing the release 
of the appellant on his giving the bail. 
That this provision of the Civil Procedure 
Code would be applicable was apparently 
the view expressed by Bayley, Acting C. J., 
in Hormnryl Ardcsxr Hormarji, In the matter 
of (1). 

Order accordingly, 

()) 17 K. 334 at p. 340} 9 lad. Dec, (n. b.) 217. 
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JAKKIMBEDDI 5E8HADB! BBDDT V. STTBaiMlBIA ITBB. KlOIMDAS V* GHILABHAI. 


MADRAS HIGH COURT. 

Civil Appeal No, 182 of 1919, 
Jaraary 21, 1920. 

Fresenii —Sir Ahdnr Rahim, Kt., Offg. Chief 
Jostise, and Mr. Jastioe Phillips. 
JAKKAMREDDISESHADRI REDDY 

AND OTHEBS—DsFCNDAMIS—APPELLANTS 

versus 

Sib S. SUBRAMANIA ITER, K. C. I. B. 
AND 0TBKB8— Plaintiffs Nos. 1 and 3 to 6 — 

Bbsponobnts. 

Civil Procedure Code (Act V of 1908^, «. 92, eutt 
U 7 ider~Plaxnfiff not having inierest^Joinder of ot}ur 
plaintiffs -with requhite interest—Suit^ whether main- 
tainahle. 

A suit under section 92 of the Civil Procedure 
Code was instituted by a person who was found to 
have no interest such os that required by the section. 
Two other persons who had the requisite interest 
obtained the sanction of the Collector and were 
added as piainliffa. It was objected that the suit as 

laid was not maintainable: _ , . x-. . j 

Held, that the suit had been properly instituted 

and was maintainable. 

Appeal Bgaioet the decree of the Court 
of the Temporary Suhordinate Judge, 
Nellore, in Original Suit No. 6l of 1917 
(Original Suit No. 47 of 1917 of the District 

Court). 

Mr, K, Kumaraswani Aiyar, for the 

AppellBnt®* , , 

Messrs. T. V. Venhatarama Axyar and 
P. B. Qanapatki Aiyar, for the RespoDdeuts. 

JUDGMENT.—One of the plaintiffs in this 
anit, which was instituted under section 92, 
Civil Procedure Code, was found to have 
no interest such as that required by this 
section. Thereupon two other men who had 
the requisite interest applied to the Collector 
and obtained sanction to institute this very 
suit. They were then added as third and 
fourth plaintiffs. Objection was, however, 
taken by the defendants to the effect 
that the suit was bad as laid and must 
be dismissed and that the requirements 
of section 92 were not satisfied by adding 
the 3rd and 4th plaintiffs in the same 
suit, The learned Subordinate Judge 
heard the objection, discussed it and came 
to the conclusion that the suit was not 
properly instituted and dismissed it. There 
ie a ruling of this Court in Ramayyangor 
V. Krishnayyangar (1), which could cover 
the present case, but,I. it was argued that 

^ 1 ) 10 M. 186i a Ind. Dec, (n. 6.).881. 


in the old Cede no such clause as (hat 
in the sub paragraph 2 of section 92 
occurred in section 5o9 and that the latter 
paragraph makes a difference. V^e find, 
however, that the ruling in Ramayyangar 
V. Krishnayyangar (1) has been followed 
in some very recent oases of this Court 
decided under the new Code. One of 
them is a deofsion of Oldfield and Bake- 
well, JJ., in Appeals Nos, 310 and 373 of 

1913 and the other is the judgment of 
Spencer and Erishnan, JJ., in Civil Rsvision 
Petitions Noe. 892 and 893 of 1919 

[Ambalni ana Pandara Sannadhi V. Advocate^ 
General of Madras (2)]. On the other hand 
there ie a ruling of the Bombay High Court 
in Dames Haji Mahawad v. Jainudin (3) 
contrary to the view taken in these oasef. 
And the Allahabad High Court seems to 
have taken the same view of the law 
as the Bombay High Court, But the 
matter being purely one of procedure, we 
think, we ought to follow the lulings of 
this Court. The judgment of the Sub¬ 
ordinate Judge is set aside and the case 
will be remanded to him for disposal on 
the merits, the memorandum of objections 
being allowed. 

Costs of the memorandum of objeotious 
will abide the result. The appeal is 
dismissed with costs. 

M. c. P. 

Appeal dismissedi 
Memo, of objections allowed. 


[2t 56 Ind, Cas, 616; 39 M. L. J. 201; 11 L. W. 
3; 27 M. L. T. 100. 
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BOMBAY HIGH COURT. 

First Civil Appeal No. 234 of 1918, 
December 1, 1919. 

Presenix —Mr, Justice Shah and 
Mr. Justice Crump. 

NAGINDAS BHUKHANDAS— Appelubt 

versus 

GHELABHAI GULABDAS—Rispohdmt. 

Provident Punds Act {ll.of mi),s. ^Provincial 
Insolvency Act -III of ib07), 6«. 16, 43-Provi(i<i^ 
fund, whether *'pTcperty"—Provident fund received ofld 
paid over by insolvent—Fraudulent transfer, • 


iNDiAN dASKiS. 


^ol. LVt] 


HAQINOAS V. OHIL&BBil. 

• 

By yirtae of section 4 of the Provident Funds 
Act, neither the Receiver nor the creditors of an 
insolvent have any right to money drawn by the 
insolvent from his coinpnlaory deposit in a Railway 
Provident Fund. There can, therefore, be no fraudu¬ 
lent dealing in respect of such money such as is 
made punishable by section 43 of the Provincial 
Insolvency Act. [p. 462, col. 2.] 

Appeal from the deoision of the Distriot 
Jadge, iSarat, in Misoellaneona Inaolvenoy 
Application No. 14 of 1915. 

Mr, N, K, Mehtat for the Appellant. 

Mr, B. V. Vivaiia, for the Respondent. 

JUDGMENT. 

Oromp, J,— The appellant in this ease 
appeals against an order of the Distriot 
Jadge of Snrat sentenoing him to three 
months’ simple imprisonment under section 
43 of the Provinoial Insolvenoy AotClII of 
1907). 


The facts are shortly as follows : The 
^ appellant Nagindas was in the employ o! 
the B. B. & 0. I. Railway Company. On 
November 3rd, 1909, he was adjudged an 
‘'insolvent nnder section 16 of the Act, and 
a Rsoeiver was appointed. In January 
1918, be resigned this appointment with 
the Railway Company and drew from them 
a 'sum of Bs, 2^000 odd which stood to 
his credit in the books of the Railway Provi* 
dent Fund. This money was not paid over 
to the Receiver, and in the lower Oonrt 
it was alleged that Rs. 1,600 out of this 
snm had been paid by the inslovent to hie 
wife. It is with reference to this tranaao* 
tion that the learned Distriot Judge has 
held him guilty of a fraudulent aot within 
the meaning of section 43 (2) of the Aot. 

The reasoning of the learned Distriot 
Jndge may be snmmariaed as follows : The 
protection afforded to the monies in the 
Provident Fund by section 16 (2) (a) of 
this Aot ceased as soon as these monies 
came into the hands of the insolvent, and 
they forthwith vested in the Receiver and 
became divisible among the creditors as 
provided by section 16 (4), But in accord* 


anoe with the doctrine in Oohen v. Mitchf 
tl) the insolvent was entitled to retain t 
money received from the Provident Fni 
nnlesB and nntil the Receiver intervene 
and had he merely retained it he won 
not have been guilty of any fraud. B 
he bad advanced a false story to pro 
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that the money had been paid to his wife 
in satisfaction of a legal claim. This allega* 
tion amonnted to a frandnlent transfer 
punishable under set^ion 43. 

The case of Oohen v« Mitchell (1) is not 
a decision on the Provincial Insolvency 
Act bat on the English Bankruptcy Aot 
(46 47 Vie. e. 52), and the decisions on 

which the learned District Jndge has relied 
for extending the applicability of the 
doctrine therein laid down to the case 
before him are decisions in oases arising in 
the presidency towns prior to the Presidency 
Towns Insolvency Aot, 1909, These oases 
are governed by the provisions of the Indian 
Insolvency Act of 1818. It is, therefore, 
necessary in the Brat instance to examine 
the terms of the relevant Statute. 

It is not disputed that the deposit with 
which we are now obtioerned was a com* 
palsory deposit as defined in section 2 of 
the Provident Fanda Aot, 1897, and it is 
clear that at the date of the adjudication 
order it was not at the disposal of the 
insolvent for his own benefit. Therefore, it 
was not at that date " property ” within 
the definition contained in section 2 (1) 

(e) of the Provincial Insolvency Act and 
did not, therefore, vest in the Receiver under 
section 16 (2). Bot, apart from the pro¬ 
visions of section 4 of the Provident Funds 
Aot, 1897, it became property ” as soon 
as the money was paid to the insolvent, and 
was tbns property acquired by him after 
the date of the order of adjudication. Under 
section 16 (4) such property ** shall forth* 
with vest in the Court or Receiver and 
shall become divisible among the creditors 
in accordance with the provisions of sub* 
section (2), danse (a). ” At first sight 
it wonld appear that these words in their 
literal construotion are free from any doubt. 

But there are grounds for holding that 
these words shonld not be literally oonstrued. 
In Oohen v. Mitchell (1) the Court deolined 
to follow the literal constrnction of sectionu 
44 and 54 of the English Bankruptcy Act 
on the ground of inconvenience, and iho 
Courts in India in dealing with the andogouM 
provisions of section 7 of the Indian laso!- 
venoy Act (ll & 12 Vic. c. 21) have i*!V:: 
themselves the eameme asure of , 

AUmahmad v. VadilalVevchand _^ 


(2) 53 lad. Caa. I97i 21 Bom, U S. 
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Ajts • are vn part materioy and the oonsidera* 
tions which have led the Coorts to reject 
a literal ocDStrnotion are equally present in 
Ihe case of the Provincial Icsolvenoy Act. 
Nor is there 80 great a difference between 
the words empkyed Vy the Legislature as 
to permit of any dislicotion. It must, there¬ 
fore, follow that in the present oaee aho the 
dcotrlno in Cohfn v. ^itchell H) is appli- 

oable, . n* 1 t 

But it remains to consider the effect of 

section 4 of the Provident Funds Ao^, 1897. 

.,So far as the section bsara upon ^ the facts 

of this oaee it runs as follows : Neither 

the Official Assignee nor a Receiver appoint¬ 
ed under Chapter XX cf the Code of Civil 
Procedure shall be entitled to or have any 
claim on any each oompuhory deposit (t. e., 
any compulsory deposit in any Railway 
Provident Fund).” By virtue of section 
59 of the Provincial Insolvency Act, the 
reference to Chapter XX of the Code of 
Civil Prooedore must, for the purposes o! 
this case, be construed as 
eectioD 16 of the former Act Wbat then 
is the force of the words shall bs entitled 
to cr have any olaim on any such com¬ 
pulsory deposit ?” We are not here concerned 
^ith oases of attachment under a decree 
or order of a Court, and it is unnecessary 
to refer to the provisions of the Code of 
Civil Procedure to which reference is made 
in section 16 of the Provincial Insolvency 
Act. We have a specific provision applying 
directly to the case of a Receiver appointed 
under that Act. The question is whether 
the learned District Tight m 

holding that the protection afforded by the 
section ceases when the money comes into 
the hands of the depositor. In my 
that is too restricted a oonstroolion. The 
words ueed are very wide. No Receiver has 
any olaim on such compulsory deposits. If 
that 13 sc, how can he claim to receive the 
money when it is paid into the hands of the 
depositor? The case of Gficial Assignee of 
Madras v. Mary VaJgairns (3) is here in 
point. That decision was prior to the 
amendment of the Provident Funds Act in 
1903 whereby clause 2 was added to section 
4. and ip, therefore, a deoiaion as to the 
effect of clause (1) of the section. It was 
held that the effect of clause (1) was to 


deprive the Official Assignee of-the right 
which had otherwise vested in him to reosive 
the sum standing to the credit of 0 
insolvent on the insolvent’s retirement from 
the service. That decision is with reference 

to section 7 of the Indian Insolvency Act, 
but it is equally applicable to the present 
case. In my opinion that decision is 
correct and should be followed, The'^esu 
is that neither the Receiver nor (he creditors 
have any olaim to the money drawn,by the 
ineolvent, and, therefore, there could he no 
fraudulent dealing such as is made pmuisn' 
able by section 43 of the Provlnoialy lnsol. 

venoy Act. i 

In this view of the oaee it is annetoessary 

to determine whether on the basis/'of the 
findings of the District Judge any fr^.odnlent 
dealiog ia established. It may, H owever, 
be remarked that it is difficult to rehiect the 
defence specifically pleaded by the insiKolvent 

that he was under a 6ona Ude belief that 
the amount was' not attachable and t^jonse- 
quently did not Vest in the Rsceiver. \Ev6n 
if it be aetumed that the learned DIstiiT^io^. 
Judge has correctly apprehended the law, t||Dfl 
point is surrounded with so much douLbt 

that the insolvent may well have entertainled 
a bona fide belief that the amount in qudfl- 
tioD was entirely at his disposal. ^ i 
For these reasons I would set aside tpe 
order of imprisonment. The respondent 'to 
bear the costs tbroughoat. The bail bond,to 
be discharged. 

Shah, J.—I oononr. 

Appeal decreed. 


PATNA HIGH COURT. 
Miscellikeous First Civil Appeal No. 49 

OF 1920. 

March 17. 1920. 

Freseni: —Sir Dawson Miller, Kt., 

Chief Justice, and Mr. JusticeOoutts. 
SAURENDRA NATH MITRA— Jodgment- 

Debtor—Appillant 
versus 

MRITUNJAY BANARJI— Decree. Holbbb 

— RI8P0KD?NT. 

Cm’*1 Code (Act V oj ISOSil, a. 2 (2),,4? 


.(3) 26 M. 44D. 
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8AUBKMDRA NATH MlTRA V. HaiTUNJAT BANABJI 

_ ••Decree"^8ale proclamation—Order rejecting .appU’ 

cation as to valuation, whether decree —Decision under 
6. 47, when amounts to “decree." 

Ad order mad© in exeoufcioD proceedings rejecting 
a petition objecting to the valuation given by a 
deoree-bolder for the purposes of a sale proolama- 
tion is not a “decree” within the meaning of section 
a Civil Procedure Code, and is, therefore, not 
appealable, [p 454, col 1.] ^ 

In order that a decision under section 47 of tiio 
Code may be included within the definition of 
“decree" and be appealable, it must in some way 
determine the rights of the parties with regard 
to all or any of the matters in controversy in the 
suit. [p. 464, coh 1.j 

lylr. i46jni Bhutan Mufeherji, for fcbe Appsl- 
lact. 

JUDGMENT. 

Miller, 0. J.—In my opinion the memo, 
o! appeal ought to be rejeoted. The jodg* 
ment'debtor filed a petition in objestion to 
the yalnation given by the decree holders for 
the purpose of sale proclamation. The peti¬ 
tion in objection was filed on the 22od 
Janaary 1920. It was then ordered in the 
presence of the petitioner that the 
decree-holders shoald be informed 
and that the matter shoald be pnt np 
for bearing on the Slat Jannary, i. 
roughly in about a fortnight’s (im9. The 
jadgment'debtor, therefore, had plenty of 
notice that on the Slst of January his 
application would be heard and be ought 
to have taken proper steps to get bis 
witnesses before the Court. He, however, 
did nothing, and in due course, that is 
on the Slat of Janaa*'y, the matter came 
up before the Subordinate Judge, and at 
that late period the judgment-debtor prayed 
for time to serve notice upon bia witnesses. 
It is obvious be shoald have taken steps 
to do that at a much earlier periol, and 
the Judge very properly rejeoted the 
application which he described as frivolous, 
and the petition in objection to the sale 
proclamation was accordingly rejected. 

Now, the first point which has been 
taken before us is that the judgment* 
debtor is entitled to appeal from that 
order made in execution on the ground 
that it is a decree within the meaning 
of the defioition in section 2 of the Civil 
Piocsdure Code, and that this being a 
determination of a question unier section 47 
of the Code, it is appealable as a decree. 
Before the present Oiyil Procedure Code 


came into operation, there were certain 
oases in the Calontta High Conrt in which 
it was decided that any question deter-. 
mined under section 47 of the Civil Procedure 
Code was appealable. One of the prinioipal 
cases in which that decision was come to 
is Oanga Prosad v. Baj Goomar Singh (1). 
That view was dissented from by the Madras 
High Court in the case of Sivagami 
Achi V. Suhrahmania Ayyar (2), and when 
the matter came np again before the 
Calcutta High Court in the year 1911, that 
Court in the case of Deoki Nandan Singh v. 
Bansi Singh (3), after reviewing the 
authorities on the subject, came to the 
conclusion that the Mardas High Court 
was right and that the previous decision 
in Qangj. Pratad v. Raj Ooomar Singh (l) 
was wrong. The question for determination 
in tha^ case was very similar to the question 
for determination in this. There an order 
bad been made by the executing Court 
by which the value of property directed 
to be sold under a decree bad been as¬ 
sessed at a certain figure according to 
the statement of the deoree-bolder. A 
preliminary objection was taken upon the 
hearing of an appeal from that order on 
the ground that it was not a oase falling 
within section 47 of the Code, and that 
it was not a decree within the meaning 
of section 2 of the Code, and consequently 
was not appealable. Now the learned 

Judges pointed out, following the earlier 
case of Bekary Lai v. Kedar Nath Mullick 
(4), that an interlocntory order in the 
course of execution proceedings which, 

decides, for instance, a point of law aris¬ 
ing iacidentally or otherwise is not a 
deoree within the meaning of section 2 
of the Code of 1082, and that it was 
reasonably plain from the terms of section 

2 that an order to be a deoree must 

oonelusively determine the rights of the 
parties, and that if any other view were 
adopted, the re'^nlt would be that an appeal 
might be preferred against every order in 
the course of exeoution proceedings, and 
that this o:>ald hardly have been contem¬ 
plated by the framers of the Code. The 

{l)30C. 617. 

(21 27 M. 259; 14 M. L. .T. 67. 

(3) 10 Iml. Cas. 371; 16 0. W. N. 124; M 0. L 
35. 

^4) 13 0. 469; 9 lud. Deo. (n, s.) ^f3. 
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only qaestion ia whether nnder the preaent 
Code any wider interpretation ia to he 
given to Beotion 2, snh’Seoliion (2), which 
d^Bnea *'decree ” and atejtea that it shall 
be deemed to inolode the determination 
of any qneation within section 47. In my 
opinion these words must he limited hy 
the words which immediately precede and 
unleaa the decision appealed from is one 
which in some way determines the rights 
of the parties with regard to all or any 
of the matters in controversy in the fuit, 
it cannot bo inolnded under the definition 
of decree. In the present case this ia 
merely an interlocutory order and although 
it may be true to say that the Judge acta 
judicially in coming to the conoluaion about 
valnatioUi that does not in itaelf make his 
determination a decree within the meaning 
of the sestion, and 1 think that this order is 
not appealable. 

We are asked by the learned Vakil who 
appears for the appellant to treat the 
matter as an appliostion in revision. It 
is perfectly clear from what I have just 
stated at the beginning of my jodgment 
that there is no ground whatever for 
supposing that he will make out a oaie in 
reviaioD, if we were to allow him to seive 
notice upon the opposite party and to have 
the matter diecussed. The facts are per¬ 
fectly clear and there is no conceivable 
ground that I can see on which the Court 
would in fact have any powers in revision. 
For these reaeons, I think, this memorandum 
of appeal ehculd be rejected and that 
the application in revision should also be 

rejected. 

OODTTP, J.—I agree. 

Appeal iejtcted. 


liAHORE HIGH COURT. 

SiCOMD C.ViL ApPBiL No. 746 OF 1919. 

March 27. 1920. 

FrfSfnt: —Mr. Justice Martini au. 
SHEO RAM—DKPewDAitT—A ppeluht 

versus 

Musammat DHdrAN akd others 

_pLAlhT.FFd—R eSPONI'ENTB. 

CuitQm^Vilhge common land, Mding on, by lo- 



gutf for demolition^ Special damage, proof 
of, whether neceesary—Delay in suing ^Acquiescence. 

A suit by some of the proprietors of a village for 
the demolition of a house built by another oo* 
proprietor on the village common land is not main¬ 
tainable without proof of special damage to the 
plaintiffs, [p. 466, col. ].] 

Hidtxycit AH KKdn 7* Bdsxt AH R* 

1892, it-im V. PtV BrtfesA, 33 P. B. 1901; 71 P- L. B. 
ICOl; Majju V. Teja Singh, 4Htid. Cas. 844; 29P,B. 
1918: 114 P. W. E. 1918| 118 P. L. B. 1918 and Lehhu 

V. Hanu’onlrt, 48 Tnd. Cas. 418; 114 P, B. 1918; 176 P. 

W. B. 1918; 129 P. L. R. 1918, followed. 

Where it appeared that the plaintiffs did not 
raise any objection to the building of the house at 
the time and ioetituted their suit after 6 or 6 years: 

Seld, that the plaintiffs by their conduct had 
shown that they had acquiesed in the building and 
that they were, therefore, not entitled to the relief 
they sought, [p. 465, col. 1.] 

Second appeftl from the decree of the Senior 
Subordinate Judge, Hissar, dated the 23rd 
December 1918, reversing that of the Mun- 
aif, let Class, Hissar, dated the 9tb July 
1918, dismissing plaintiffs’suit with costs. 

Mr. ^anohar Lai, for the Appellant. 

Lala Jogan Hath, for the Respondents. 
JUDGMENT.—The defendant Sheo Ram, 
one of the proprietors of the village of 
Majod, has built a kocha bouse on Ihe 
village common land, and some of the other 
proprietors sue for an injonetion for its de* 
molition. The suit was dismissed by the 
first Court, hut the Senior Subordinate 
Judge cn appeal has given the plaintiffs a 
decree. Sheo Ram has filed a second appeal 
in this Court. 

The Senior Subordicate Judge rays that 
the plaintiffs need not prove that the building 
erected by the defendant causes special 
damage. This is no doubt the view taken 
by a Full Bench of the Allahabad High 
Court in Earn Bahadur Pal v. Ram Shankar 
Prasad Palil) and also in some rulings of 
this Court, such as Ohuhar Singh v. Dhaun^ 
kal Singh (2), and the proposition laid down 
in paragraph 235 of Eattigan’s Digest of 
Customary Law that a proprietor may be 
restrained by his co-sharers from appro¬ 
priating a vacant site to his own exolnsive 
QE6 is inconsistent with the proposition that 
the co-sharers cannot eject him without 
proving special damage. But, on the other 
band, it was held in Bidayoi Alt Khan v. 
Basit Ali Ehan (3) that proof of special 

damage is necesBary and the same view has 
(1) 27 A.668; 2 A. L. J.456; A. W, N. (19Q5} 168, 
<2) 74 P. B. 1886. 

( 8 ) 64 F. R. 1692 , 
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boen taken in more recent rulings, tmh as 
Ram V. Pir Bakih (4) and v. Teia 

Singh (5) and L^khu v. Banwania (6) and 
appears now to ba generally aoaepted by 
this Oonrt. 

The Senior Subordinate Jodge, while hold¬ 
ing that special damage need not be proved, 
Bays at the same time that the special 
damage in this case is obvious, because if 
the defendant builds a haithak for the use 
of guests and strangers, it may cause incon¬ 
venience to the village women in taking 
water from the well, which is near, besides 
interference to the villagers in other ways. 
His opinion, however, on this point is 
only conjectural and is not borne out by 
evidence. 

Want of proof of special damage is a 
BufSoient reason for refusing an injunction, 
and another reason is the delay on the 
part of the plaintiffs in bringing the suit. 
They raised no objection to the building 
of the house at the time, and it was only 
after 5 or 6 years that they instituted their 
suit. Their conduet shows that they aoqaies- 
ed in the baildiug of the house by the 
defendant, and they are not now entitled to 
ask for its removal. 

I accept the appeal, set aside the decree 
of the lower Appellate Court, and restore 
the decree of the 6rst Court dismissing the 
suit. The plaintiffs will pay the defendant 
Shep Barn’s costs throughout. 

Appeal allowed, 

(4) 33 P. E. 1901; 71 P. L. R. 1901. 

(6)44Tnd. Caa 8Uj 29 P R. 1918; 114 P. W. R. 
1918; 118 P. L. R. 1918. 

(6) 48 Ind. Cas. 418; 114 P. R. 1918; 176 P. W. R. 
1918; 129 P. L. R. 1918. 


BOMBAY HIGH COURT. 

FiasT Civil Appsal No. 170 or 1918. 

December 19, 19i9. 

Present :—Mr. Justice Shah and 
Mr. Justice Crump. 

DAMU D.GA^Plaint.pp—Appellant 

versus 

VAKRYANATHU and others—Dependants 

Respondents. 

Civil Pmedure Code (Act V of 190BJ, 0. rS, rr. 


8, 8, 9, 0. X7ir, r. 2, 0. XXXII, r. Z-~8uit against 

several defendante—llinor defendant ^Dtsmseal fo» 
default, eSect of—Minor not represented hy guarduin— 
Subsequent suit against minor, whether barred. 

Where there are several defendants to a snib, the 
consequences of an order of dismissal for default 
need not necessarily be the same against all. If the 
suit is dismissed as against some under rule 8 ot 
Order IX of the Civil Procedure Code and as 
against the rest under rule 3 of the same Order, a 
subsequent suit on the same cause of action 
be barred as against the former but not against the 

latter, [p. 456, col. 1.] , „ s iv 

The provisions of Order XXXII, rule 3, of the 

Civil Prcoedure Code are imperative and without 
complying with those provisions ^ the Court cannot 
make any decree between the plaintiff and a minor 

defendant, [p. 456, ool. 2.] _ 

Where a suit was dismissed for plaintiff s delault 
in the presence of the major defendants and there 
was no appearance on behalf of the minor defend¬ 
ant, no guardian ad litem of the minor having been 

appointed: .... 

Held, that a subsequent suit against the minor on 
the same oause of action j/fua not barred, inasmuch as, 
(tt) the order of dismissal as against the minor must 
be taken to have been made under Order IX, rule ", 
of the Civil Procedure Code and not under rule 8 and 
(6) the minor not being properly represented in the 
suit, no binding order could be made as between him 
and the plaintiff, [p. 456, cols. 1 & 2; p- 457. col. 1. j 
Appeal from the deelsioo of the F-rat 
Class Subordinate Judge at Dhulia, in Suit 

No. 43 of 1917. 

Mr. M. V. Bhat, for the Appellant. 

Mr. P. V. Kane,toT the Respondents. 

JUDGMENT. 

CaUMP, J.—The only question for our 
deoisioD is whether the lower Court has 
rightly held that this suit is barred by tl e 
desisiOD in Suit No. 185 of 1915 of the 
same Court. That the present plaintiff is 
the repreeentative'in.interest of the plaintiff 
in that suit is not denied. The then defend¬ 
ants were three in number, and the present 
defendant was one of them. The question 
is, what is the nature of the order dis¬ 
posing of that suit and what is its eSeot. 
The terms of the order made clearly show 
that the Judge who made that order dismissed 
the suit for plaintiff’s default. The order was 
made at an adjourned hearing and the Court 
must be taken to have aoted under Order 
XVII, rule 2, and to have based its order 
on the provisions of Order IX. It was 
argued that Order XVII, rule 3, applied bn’; 
that is not so. The terms of the order 
that the suit was dismissed on cct:.-?:. t': 
plaintiff’s default and on no ■ j* - 
The decision in Ohandraino.thC ' v. 
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Naravanasami Aiyar (1)'appears to oontain 
a oorreafc exposition o! the relative scope 
of sections 157 and 158 of the Code 
of Civil Proeednre of 1882, and that 
decision is equally applieable to 2 

and 3 of Order X7II. As Order XVII, 
rule 2, applies, we must refer to Order 
IX for the authority to dismiss the 

suit. 

So far as the Brst two defendants were 
oonoerned, Order IX, rule 8. clearly applies. 
They were present and plaintiff was ab¬ 
sent. But they are not parties now and 
the question is how the case stands as 
between plaintiff and defendant No. 3. I find 
it difficult to follow the lower Court in 
bolding that for the purposes of rule 8 
of Order IX it is sufficient if one or some 
of several defendants appear. It is necessary, 
as I read the law, to take the case of 
each defendant on its own merits. Here 
the order itself is merely one dismissing 
the suit, and so far as the present defend- 
ant is concerned may be referred to Order 
IX, rule 3. just as readily ae to Order 

IX rule 8. In the one case a subsequent 
suit >8 barred, in the other it is not 
barred. In the ease of eeveral defendants 
the eoneeqneneee of an order of diemiaeal 
need not neeesearily be the same against 
all The present defendant wae absent and 
prima fad., therefore the order 
ae between him and the plaintiff wonid 

not. bar a subsequent suit. 

But there U a farther fact which 
reaeirea ooneideration The present do- 
fendant was (and is) a minor. In the 
previous suit he was at the time represent¬ 
ed by a proper guardian ad litem, the 
Nazir of the Court. At the date when 
the suit was dismissed, the Nazir’s 
appointment had terminated and no 
guardian bad been appointed. A minor 
defendant is a party to a suit in the 
eye of the law, but without the appoint- 
ment of a guardian it was not possible 
for him to appear. It was in fact, owing 
to the absence of any gnardian, that the suit 
Btood adjourned. The Nazir’s appoinlment 
was oanoelled because the plaintiff failed 
to {arnish him with funds as directed hy 
the Court, but the suit was not dismissed 

( 1 ) 6 Ind. C&B. 23; 33 M, 241; 19 M. L. J. 7' 0; 7 
M. L. T. 869. 


owing to plaintiff^s failure in this respect. 
At the date of the dismissal there was 
no guardian and the minor defendant 
was not, therefore, represented. Now the 
provisions cf Order XXXII, rule 3, are 
imperative, and without complying with 
those provisions the Court could not 
make any decree as between the plaintiff 
and the minor defendant. As between 
these parties, therefore, any order is (in 
my opinion) a nullity. And the second 
suit cannot, therefore, be barred. 

I would, therefore, reverse the decree 
of the lower Court and remand the enit 
for a disposal on the merits. Costs to be 
costs in the cause. 

Shah, J.—I oononr in the order proposed 
by my learned brother. 

The facts connected with the previous 
suit 61sd by Devohand and his ion Diga 
in 1915 have been accurately stated in 
the judgment of the lower Court. It is 
clear on those facts that the order 
dismissing the suit for default is referable 
to Order XVJI, rule 2, and not to rule 3 
of that Order. By the provisions of rule 2, 
the order most be taken to have been 
made under Order IX, rule 8, as regards 
defendants Nos. 1 and 2 in that snit, who 
were present on the date of the order. 

The important question is as to what 
is the effect of that order on the present 
Eoit. In order to determice that it is 
necessary to consider whether the adopted 
boy was effectively made a parly to the 
suit of I9J5. On the admitted fads I 
am of opinion that he was really not 
a party to that suit at all at the date rf 
its dismissal. He was joined as defend¬ 
ant No. 3 to the snit, hot the hrst 
guardian for the minor proposed by the 
plaintiffs in that case wae not accepted 
by the Conrt. Ultimately the Nazir of 
the Court was appointed the guardian 
ad litem of the minor. But in consequence 
of the plaintiffs in that suit having 
failed to supply the necessary funds to 
the Nazir, his appointment as the guardian 
ad liUm was cancelled by the Court, The 
suit was then adjourned to enable the 
plaintiffs to propose another guard'an. 
They proposed Laimibai the then defend- 
ant No. 2, but she refneed to act as 
such. On the date of the dismipsal of 
the euit in fact there was no gnardian 
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of the minor for the suit, as required by 
the Code of Civil Prooedare, and it was 
not possible for the minor to appear on 
that day. Under those oiroumstanoes I 
am of opinion that really he was not a 
party to the suit at all on that day: and 
it i^ dear that no order binding on the 
minor oonld have been made in the salt. 
The order of dismissal mast ba held to be an 
order made on the footing that the only 
defendants in that suit wore defendants Nos. 1 
and 2 (*. the natural father and the 
adoptive mother of the adopted boy). On this 
footing I think that the previous suit is no 
bar to the maintenanoe of the present soit. 
Order IX, rule 9, provides that the plaint- 
iSa shall ba preolnded from brtoging a 
fresh aait in respeotof the same oanse of 
aotion. The order of dismissal affects the 
parties to the suit and oaunot be held to 
apply to a fresh salt wbiofa is Bled against 
the adopted boy who was not a party to 
that salt. It is urged for the respondents 
that the rale refers to the same oanse of 
aotion and does not reqairs that the parties 
to the fresh soit aboald be the same in order 
that the bar created by the rule may take 
effeot. No authority is oited in sapport 
of this proposition; and 1 c.m not prepared 
to bold that the rale bars a salt against a 
person, who was not a party to the suit dis* 
missed for defanlt under rale 8. 

Apart from that oonsideration, I am 
not satisBed that the oause of aotion in the 
present suit is the same as that in the pre 
vioas salt. The previoas sait was against 
the natural father and the adoptive mother 
of the adopted boy. Any order in that suit 
oonld not have affeoted the adopted boy. No 
doubt the prinoipal allegation in the plaint 
related to the invalidity of the adoption. 
But there were further allegations m^de 
against the defendants in that eait, whioh 
were personal to themselves as to their frandn- 
lent and deoeitful acts and intent. The 
relief was olaimed against them only. Even 
assuming that the allegations other than 
thoEe relating to the invalidity of the adop¬ 
tion were not material, I am unable to bold 
that the oanee of aotion against the adop¬ 
tive mother and the natural father, if any, 
is the same as that against the adopted boy. 
In the present suit neiiher the natnral 
father nor the adoptive mother is a neoes- 
sary or a proper party; and though there 


may be apparent similarity between the 
two oauses of aotion, and though the 
ground ooveied by the evidence ceoessary 
to prove the material allegations in both 
the suite may be oommon to a large extent, 
1 feel clear that the cause of aotion, if 
any, against the natural father and the adop¬ 
tive mother is quite distinot from that against 
the adopted boy. 

I am, therefore, of opinion that role 9 is no 
bar to the present suit. 

Appeal allomd-, 

Oase remanded. 


CALCUTTA HIGH COURT, 

Orlinalt Original Civil Spit No. 1708 

OP 1919. 

Dcoetnber 10, 1919. 

Treietd\ —Mr. Justice Greaves. 

CHANDMULL GONBSHMDLL— 

Plaiktifp 

vereus 

DHANRAJ GANPATROT— Defendant. 

Civil Procedure Code (Act V of 1908;, 0. VII, r. 
14, 0. XI, r. 16 —Documents on which plaintiff relies 
— Defendant, right of, to inspect documents. 

A defendant is not entitled, as of right, to inspect 
documents relied on by the plaintiff and of which a 
list under rule 14 of Order VII of the Civil Procedure 
Code is annexed to the plaint, as such documents are 
not documents referred to in Order XT, rule 16, of 
the Code fp. 468 col. 1.] 

Mr. B. L. Miiter, for the Plainliff, 

Babn 0. 0. Oangulp, for the Defendant. 

JUDGMENT.—This is an application by 
the defendant for an order that the plaintilf 
firm do give inspeetion of the doonments 
mentioned in the list annexed to the plaint 
of dooDmente relied on in the plaint. The 
plaintiff 6rm offered inspeotion of the 
sotpdah whioh is the only doonment aoiual- 
ly referred to in the plaint, but denied the 
right of the defendant to inepeot the doon- 
menta in the list attaohed to the plaint of 
doonments relied on by them nntil the de¬ 
fendant bad filed his written statement. 

The anplioation for inspeotion was made 
relianoe on Order Xf, rule 15, of tl'R 
of Civil Prooedare, whioh proviUos that 
every party to a spit shall bo entitled at 



INDIAN OASES. 


458 

KABAM IrAD V, BCfiSilM BAKB8H. 

ftDy time to give notiae to any other party 
in whose pleadings or affidavits referenae 
is made to any doonmeot to prodaae saah 
doenment for the inspeation of the party 
giving anoh notiae or of bis Pleader and 
to permit him or them to take oopies 
thereof. 

Order Yn»rule 9, provides that the plaint¬ 
iff shall endorse on the plaint or annex 
thereto a list of the doauments (if any) 
whioh he has prodnaed along with it and 
Order VII, rule 14 (1), provides that when 
a plaintiff sues opon a doaament in his 
possession or power, be shall prodooe it in 
Court when the plaint is presented and 
shall at the same time deliver the doon- 
ment or a eopy thereof to be Sled with 
the plaint, and suh-seetion (2) provides that 
where he relies on any other doonments 
(whether in his poseession or power or not) 
as evidence in snpport of his elaim, he shall 
enter such doonments in a list to he added 

or annexed to the plaint. 

I^ow, it seems to me that these roles make 
a distinotion between doonments sued npoo 
and doonments relied on. Of the let the 
plaintiff must give inspeation and produce 
either the original or a oopy when the 
plaint is presented, of the 2nd neither pro¬ 
duction at the lime of preftentation 
of the plaint is required nor delivery 
of the doenment or a oopy. The list added 
or eneexed to the plaint is not part of the 
pleading, and it is not verified as it would 
have to be were it part of the pleading and 
it does not, I think, fall within Order XI, 
rule 15, consequently the defendant is 

not entitled to inspection as of right which 

is what he claims here. Moreover, the fact 
that the list is to include doonments whether 
in the possession or power of the plaintiff 
or not, points to the fact that it cannot 
have been intended that inspection should 
be given of doonments in the list. Reliance 
is placed by the defendant on Ram Dyal 
Saligram v. Nurhurry Balkrishna (1) which 
is a decision in his favour. In that case 
reliance is placed on Qttt7((r v. Beatly (2) 
which is a deoision under Order XX aI, rule 
14, of the English Rules which corresponds to 
our Order XI, rule 15. Both these rules 
refer to doonments referred to in the plead- 

fl) 18 B. 86Sj 9 Ind. Deo. (n. s.) 768. 

(2) (1888) 23 Ch. D. 42} 4S L. T. 378j 81 W. R. 

881 . 
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ings OP affidavits, but the doauments in the 
list referred to in Order VII, rule 14. are 
not, in my opinion, doauments referred to ip 
the pleadings within the meaning of those 
rules. I am unable to agree with the-deal* 
Bion in Ram Byal Saligram v. t^urhuny 
Balkrishna (1) («6» supra) and I do not think 
the defendant is entitled to the order which 
he seeks. The applioation is dismissed 

with coats, I certify for Counsel. 

Application ditmissed. 


liAHORB HIGH COURT. 

Secoud Civil Appeal No. 1978 op 1916. 

April 23, i920. 

Preienf:— Mr. Justice Chevis, Acting Chief 
Justice, and Mr, Justice Wilberforde. 
KARAM DAD and otbbbs— Plaintipps— 

Appellants 


versus 

HUSSAIN BAKHSH— Dependant- 

Respondent. 

Jurisiktion oj 'Civil and Bevenw Courfs-Plead. 
los-Suit by owner jor declaration of rtghtfut 

osaes$ion, whether cognizabU by Chil 

ob<ami«? possession pending iuil—Amendment 

nll/sanfiL 


The questien of jeriediotioD has to he aeoided 
entirely on the allegations m the plaint. [p,469, 

*^PlaintiffB sued for a declaration that they were 

in rightful possession of the »» 
that the land belonged to them and that the defend- 
ant had made a claim on the ground that he was 
the heir of a deceased occupancy tenant, while ns 
a matter of fact he had no title to the land. The 
first Court decreed their claim, holdiog that the 
occupancy rights were extinct and that the defend- 
ant had no rights therein. On appeal the District 
Judge, finding that the defendant had since obtained 
a decree from a Bevenue Court restoring him to 
possession as an occupancy tenant, held that the 
defendant was in legal possession and that the 
declaratory suit could not proceed. Plaintiffs filed 
a second appeal to the High Conrt; ^ 

Ueldf (1) that on the allegationfl in the plamt the 
suit was cognizable by a Civil Court, [p. 4^9, col. I.] 
(2) that the locus standi of the plaintiff to ask 
for relief from a Civil Court bad in no way been 
affected by tho subsequent decree obtained by the 
defendant in a Bevenue Court; [p. 469, col. 1 ] ^ 
(Zi that as the plaintiffs bad lost possession 
during the pendency of the suit, they ought to have 
been allowed to amend their plaint and ask fop 
poBBCBBion, [p. 469, ool. 1.] 
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Seoond appeal from the deoree of the 
Distrist Judge, Gurdaapur, dated the 9th 
May 1916, reTereiog that of the Subordioate 
Judge, Gnrdaepnr, dated the 29th February 

1916. ^ , 

Mr. Badr ud J)in Kurethi, for the Appel- 

laots. 

Mr. Ohulam Baaulf for the Respondent. 
JUDGMENT.—The plaintiffs in this case 
stated, tliBt they were in possession of the 
land in suit which belonged to them and 
that the defendant had made a claim on 
the ground that he was the heir of a 
deceased occupany tenant while, as a matter 
of fapi, be had no title to the land. The; 
sued, therefore, for a declaration that they 
were in rightful possession. The first Court 
held that the occupancy rights in the land 
were extinct and that the defendant had no 
rights therein. The suit was, therefore, 
decreed. On appeal the District Judge, who 
ascertained that the defendant had obtained 
a deoree from a Revenue Court restoring him 
to possession of the land as an oorupanoy 
tenant, considered that the first Court should 
not have allovred the declaratory suit to 
proceed, especially as in the meanwhile the 
defendant bad taken out execution and was 
then in legal poseession of the land. The 
appeal was, therefore, accepted and the euit 
dismissed. Against this decision a second 
appeal has been preferred and has been 
argued before ns by Mr. Badr nd*Din 
Kuresbi. 

Counsel contends that on the facts found 
by the first Court bis client was entitled to 
the declaration asked for and that bis focus 
stanai to ask for relief fioma Civil Court 
had in no way been affected by the sub¬ 
sequent decree obtained by the defendant 
in a Revenue Court. He urges further that 
as in the meantime the plaintiffs bad lost 
possession of the land, they ebonld have 
been allowed to amend their plaint and ask 
for possession. He also urges that even 
without any amendment the Coort itself 
could have changed the nature of the relief 
granted. We agree with these contentions, 
which have in no way been answered by 
Counsel for the respondents who merely 
questioned the jurisdiction of the Civil 
Courts to deal with the suit. The question 
cf jurisdiction, however, has to he decided 
entirely on the allegations in the plaint, 
god open these allegations the present 


suit was clearly cognisable by a Civil Court. 
Tbe plaintiffs urged that they were the 
owners of tbe land and that tbe defendant 
had no connection therewith except as a 
trespasser. 

We accept the appeal and remand the 
ease under Order XLI, role 23, Civil Pro- 
cednre Code, to tbe lower Appellate Court 
for a deoieion on the merits after allowing 
tbe plaintiffs to amend their plaint by 
altering the suit from a declaratory suit 
to one for poesession. Goats will be eosts 
in the canse, and the stamp on appeal will 
be refunded. 

Appeal accepted'^ 
Oase remanded. 


BOMBAY HIGH COURT. 

Second Civil Appeal No. 226 of 1918. 
November 19, 1919. 

Present: Justice Shah and 
Mr. Justice Crump. 

HARI RAGHUNaTH PATVABDHAN— 
DeFiNDANF—A ppellant 
I erius 

ANTAJI BHIKAJl PATVARDHAN 

AND OTBBB8—PLAINTiFFi— 

Respondents. 

Hindu Law—Temple — Manager, uhether entitled to 
remove image to new temple—Ruinous condition of 
temple, effect of. 

The fact that a public temple is in a ruinous con¬ 
dition would not entitle the manager of the temple 
to remove the imago from tbe temple and instal it 
porraanentlj in a new building, especially wheie 
the removal is objected to by a majority of the 
worshippers, [p. 4fi0, col. 2.J 

Appeal from the decision of tbe District 
Judge, Thana, in Appeal No, 189 of 1917, 
reversing the deoree passed by tbe Subor¬ 
dinate Judge at Panvel, in Civil Suit No. 231 
of 1916. 

Messrs. Q. 8. Rao and 0, H. Patvardhan, 
for the Appellant, 

Mr. P. V. Kane, for the Respondentg 

JUDGMENT. 

Shah, J.—This appeal arises out c* a suit 
brought by certain villagers y/i'.h 
nnder Order I, rule 8, for a i:' 'ir ju 
that the temple of Ganpati iu ‘ -r.i, 

a public temple and for r.ii 
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reBtrainiDg the defendant from removing 
the image of Ganpati to another adjoining 
building put up by him. The plaiutiffp, 
who represented the villagers, alleged that 
this was an old temple of Ganpati which 
was not the private property of the defend* 
ant, that the defendant was about to remove 
the image to another building which he had 
DO right to do and which, they alleged, was 
contrary to their eentimeuts and religious 
belief. The defendant pleaded that the 
temple was a private temple, (hat he had 
been iu management of the temple for many 
years, that the temple building was in a 
dilapidated condition and thatbebadput anew 
building on bis own land where he wanted 
to instal the image after removing it from 
the old temple. He contended in effect that 
as the manager of the temple he had a right 

to do BO. 

The trial Court found that the temple 
was a public temple, that tbe defendant 
was the manager of the temple and that in 
view of the omission of the villagers to 
effect tbe necessary repairs in tbe old 
building which was in a dilapidated con* 
ditior, the defendant was justified in putting 
np a new building for the location of the 
image. It was found that the land on which 
the new building was put up by the defend* 
ant belonged to him; but in the course cf 
the proceedings the defendant expreEsed 
his willingness to dedicate the land with 
the building to the temple and agreed to 
treat the old building and tbe new building 
on the same footing as a public temple. 
The trial Court inoorpoiated this undertak¬ 
ing on tbe part of the defendant iu the 
decree and refused io grant the injunoMcn 
which tbe plaintiffs had prayed for. In 
appeal tbe learned Listrict Judge came to 
the ooDolusicD that tbe defendant had no 
right as manager to remove tbe image from 
(be present temple to the new building. 
In view, however, of tbe fact that the exist¬ 
ing temple bad fallen into disrepairs, tbe 
plaintiffs agreed (o deposit Rs. 1,500 with a 
view to effect the necessary repairs, and a 
decree on that basis was passed restraining 
the defendant from removing the image to the 
new building. 

Id the appeal before us it has been urged 
on behalf of tbe defendant that tbe plaintiffs 
have taken up an unnecessarily obatmotive 
attitude and that in view of the fact that 


be is willing to dedicate the new building 
to the temple there should be no objection 
to tbe imago being installed in (bat build¬ 
ing. On the other band the plaintiffs urge 
that tbe defendant has been actuated by an 
indirect motive in thus removing. the 
image from its present position to a build-" 
ing which has been ersoted by him. We 
are not, however, concerned in tbis litigation 
with the motives of either aide. It may be 
that the defendant has acted only in the 
interest of the temple in putting np a building 
on bis own land with tbe intention of remov¬ 
ing tbe image to that building and of duly 
installing it in that building. It may bo 
that the plaintiffs have not been so far 
diligent in seeing that the pressnt building 
was properly repaired and that they may 
have some animus against, the defendant 
in refusing bis offer to dedicate tbe new 
building to the temple. We are concerned 
in this appeal only with the question- of 
law which bae been raired on behalf of 
(he defendant that as a manager he is 
entitled to remove the image and to instal 
it in the new building. It is common 
ground now that the existing temple is 
an ancient pobMo temple. It is also 
common ground that the defendant has 
been the manager of this temple for a 
number of years. It ie not disputed that 
the existing bnlldirg is in a ruinous condi¬ 
tion and that it may be that for the 
purpose of effecting the neoeseary repairs 
the image may have to be temporarily 
removed. Still the question is whether 
tbe defendant as manager is entitled to 
remove the image with a view to its 
icstallation in another building which ie 
near the existing building. Taking the moat 
liberal view of the powers of the manager, 

1 do not think that as tbe manager of a 
public temple he can do what he claims the 
power to dr, nr., to remove the image 
from its present position and to instal it in 
tbe new building. Tbe image is consecrated 
in its present position for a number of 
years and there is tbe existing temple. 
To remove the image from that temple and 
to instal it in another building would be 
practically putting up a new temple lo 
place of the existing temple. Whatever 
may be tbe oooaaions on which tbe in¬ 
stallation of a new image as a substitute 
for (be old may be allowable according tQ 
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the Hinda Law, it is not shown on behalf 
of the defendant that the rninons oondition 
of the existing bnilding is a ground for 
praotioally removing the image from its 
present plaoe to a new plaoe permanently. 
We are not oonoerned in this snit with 
the question of the temporary removal which 
may be necessary when the existing building 
is repaired. The defendant claims the right 
to instal it in the new bnilding perma* 
nently, and I do net think that as a manager 
he could do so, particularly when be is 
not supported by all the worshippers of 
the temple in taking that step. I am 
clearly of opinion that the view which 
the District Jodge has taken in this case 
of the powers of the manager is right and 
that the decree passed by him nnder the 
cironmstanoes is correct. In coming to 
this cnnolnsion I have not overlooked the 
fact that in the appeal before ns some of the 
villagers have snpported the defendant in 
the position which he has taken up. 

1 would oooGrm the decree of the 
lower Appellate Court and dismiss the 
appeal. 

The appellant to pay the costs of the 
plaiotiffe-respondents. The other respond* 
ents who have been added here on the 
applicatson of Mr. Sathaye must bear their 
own costs. 

GhUMP, J.— I CODOOr. 

Appeal dismissed. 


LAHORE HIGH COURT. 

Sic3ND Civil Appeal No. 2233 ok 1919, 

April 14, 1920. 

Freseni: —Mr. Justice Wilberforce. 

GUL MUHAMMAD amd otbehs— 
Plaintiffs—Appellants 
versus 

BANDU AND OTBEBC—DEFENDANTS — 

Respondents. 

Cii-il Procedure Code (Act V of 1908;, s. 47, O. 
XX/, rr. 16, 22, nature of—Failure to comply with 
directions of rule 16, ejfect oj—Separate suit Jor declar* 
tng execution proceedings void, whether maintaincblc. 

Tho pruyisiona of Order XXI, rule 16, that notico 
almll'hc ^ivcn to the jndgmeut-debtoi of the 


fer of a decree are of a mandatory nature and- tho 
failure, to comply with the directions of the rule 
makes all subsequent proceedings void. [p. 462, 
col. 2.] 

On I6th July 1914 one B obtained a decree for 
Rs. 250 against three brothers F, and Q majors and A 
minor under t,he guardianship of F. Execution was 
taken out on tho 16th December 1914 and a house 
belonging to tho three brothers was attached. It was 
mortgaged at the time and the rights of redemption 
were sold in April 1916 to the son of J. The pur* 
chase money not having been paid, the sale .was not 
confirmed. The decree-holder then transferred his 
rights in the decree to J, and the house was again 
brought to auction and bought by J in November 
1915. Notice of the transfer of the decree to J. was 
served on F. for himself and as guardian of Q and A 
Q having been misdescribed as a minor. On tho 
2nd December 191.5 Q and A sued for a declaration 
that the execution proceedings were not binding 
against them owing to the misdescription of Q and 
the failure of F. to effecively represent A: 

Held, (1) that execution having been taken out 
within a year, no notice was necessary to the judg¬ 
ment-debtors; [p. 462, col. 2.] 

(2) that inasmuch as Q kuew of tho transfer of 
tho decree to J, ho could not equitably raise uu 
objection on account of want of personal service on 
him under rule 16; [p. 463, col. 2,] 

(3) that the question of the irregularity or illega¬ 
lity of the notice issued under rule 16 and' its effect 
was one arising between the parties to the suit and 
could have only been properly determined under 

• section 47, Civil Procedure Code; [p. 462, col 2.] 

(1) that under tho circumstances tho suit was not 
maiutainablo [p. 463, col. 2.j 

Second appeal from the decree of the 

District Judge, Ludhiana, dated the lOtb 

May 1919, reversing that of tbe Junior 

Subordinate Judge, Ludhiana, dated 4be 21st 

January 1919. 

The HoD*bIe Mian FazUi^Husain and 
Maluvi Qhulam Muhy-ud Din, for tbe 
Appellants. 

The Hon’ble Pandit Sheo Narain, for tbe 
Respondents. 

JUDGMENT.— On 18th April 1914 one 
Bundu instituted a suit against three 
brothers, Fercz3 Din and Gul Muhammad 
majors and Ata Muhammad minor through 
Fereze Din guardian ad litem. A decree for 
Rs. 250 was passed on 16fch July 1914. On 
the Itith December of tbe same year exdou- 
tion was taken out and a house belonging to 
the three brothers was attached. It was 
mortgaged at the time for Rs. 1,650 and 
the rights of redemption were sold in 
April 1915 to the son of Jan Mubam-jiad, 
tbe defendant in the present oaro. As 
purchase money was not duly paid, 6 u.. 
was not confirmed. The ds-^r^e h-': !../• 
trani-fereed bis righPi in f . doer.-.:.: Jan 
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Muhammad aud the bouse was agaiu 
brought to auotioD and bought by Jan 
Muhammad in November 1915. On the 
first oooasion, the highest bid for the rights 
of redemption vsaa Rs. 600 and on the seoond 
oooasion Rs. 520. Notioe of the transfer of 
the decree to Jan Muhammad was served 
on Fercze Din for himself and as guardian 
of bis two minor brothers, Gnl Muhammad 
and Ata Mubaminad. It must be noticed 
especially that a mistake was made in 
describing Gnl Muhammad as a minor. On 
2nd December 1915 Gnl Muhammad and 
Ata Muhammad sued for a declaration that 
the execution proceedings were not binding 
against them owing to the misdescription of 
Gnl Muhammad and as Fercze Din took 
no effective steps to represent his minor 
brother Ata Muhammad in the execution 
proceedings. The Court first held that the 
suit did not lie as action should have been 
taken under section 47. On review, how¬ 
ever, it, for some reason.which is not clear, 
allowed an amendment, to the plaint praying 
that the decree also should be declared null 
and void. It then proceeded to hold that 
Gnl Muhammfid was actually a major at the 
time of the suit and execution, that he was 
prejudiced by not receiving notioe of the 
sale, that the minor judgment-debtor was 

not properly represented and that the house 

had been sold for a wholly inadequate price. 
It declared the execution proceedings not 
binding against the plaintiffs. Against this 
decision an appeal was presented to the 
District Judge, who held that the decree 
itself was binding upon the plaintiffs and 
that this suit was not maiptainable in view 
of the provisions of section 47 and Order 
XXI, rule 92 (3), Civil Procedure Code. 
The appeal was accepted and the suit dis¬ 
missed, and against this decision an appeal 
has been preferred by the plaintiffs whose 
oBse has been argued at great length by Mr. 

Fazl-i-Hussain. , , 

The learned Counsel did not seriously 
aontend that the decree itself was not binding 
upon the minor plaintiff. Indeed no such 
contention was possible, as Feroze Din and 
Gul Muhammad both appeared in and 
defended the original suit. OonnseTs main 
oontentiona are that in the case of Gul 
Muhammad he was entitled to receive notioe 
of the transfer of the decree under Order 
XXI, rule 16, and that the failure of the 
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transferee to give such notice rendered all 
subsequent proceedings void and inoperative 
against him. In the case of Ata Muhammad 
Counsel urges that Ferozs Din did not appear 
in these prooeediuga and that the minor a 
interests were not properly protected. On 
the latter point Conaael referred to numer- 
OU 9 deoisioDP, such as Ahmad Alt Shah v, 
Mir Shah (1), Lalh Sheo Ohurn Lai v. Bam- 
nandan Dobey (2), Abdul Qoffur v. Bono Bibi 
(3) and Ouraandas Natha v. Ladhavahu (4), 
which are authorities that a minor is not 
hound by a decree where his guardian has 
been guilty of negligence in allowing it to 
be passed against him. They are in no way 
applicable to the present case, as they deal 
with the duties of a guardian in original 
Baits,'not in execution proceedings,and cannot 
be made applicable by way of analogy. As 
for Ferozs'Din’s alleged negligence in the 
execution proceedings, it may he noted that 
eidoution was tskoD out within a year ani 
no notiod wae, therefore, necessary to the 
judgment-debtors. If the first sale had 
been confirmed, the minor plaintiff oouldlhave 
no possible ground of complaint, The mere 
fact that notice on Feroze Din as guardian 
was necessitated by Order XXI, rule 16, has 
no material bearing on the case. There was 
no itregularity in the aah proceedings and 
when it is obvious that Feroze Dm and (ini 
Muhammad were unable to raise the money 
to satisfy the decree. I cannot see what 
objection the minor can raise to the sale. 

The case of Gul Muhammad stands on a 
somewhat different footing. The provisioos 
of Order XXf.rnle 16, that notice shall be 
given to the judgment-debtor of the transfer 
of a decree are of a mandatory nature and Mr. 

Fazl-i-Hussain refers to twoaathoritiBB,G«i*a« 

Lai V. Baya Ram (5) aud Kaasum Qoolam 
BuBtein v. Dayabkai Amarei (6), that a Court 
has no jurisdiction in execution proceedings 
where the provisions of this rule have not 
been complied with. He urges farther that 
the provisions of Order XXI, rule 22, are 
identical and that it is settled law that where 


(1) 86?. B. 1893. 

(2) 22 C. 8; 11 Ind. Deo. (n. a.) 7. 

(3) 14 Ind. Cas. 96. 

(4) 19 B. 671 at p.677j 10 Ind. Deo. (n. b.) 881. 

(6) 9 A. 46} A. W. N. (1886; 287j 6 Ind. Deo. (N. S.) 

(6) 12 Ind. Cas. 617} 86 B. 68} 18 Bom. L. B. 973. 
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tbe required uotioe ie uot given under that 
rule, a subseqaent sale is void for want of 
iurisdiotion, [ Baghunath Dot v. Sundar Das 
Khetri (7)j. He further urges that a suit 
was msintainable as Gal Muhammad, not 
having been made properly a party to tbe 
ezeoution prooeedinge, oonld not apply under 
seoiion 47 and that Order XXI, rule 90, w^as ' 
equally inapplioable, as Gul Muhammad oonld 
not apply to set aside the sale on tbe ground 
of a material irregularity or fraud in publish¬ 
ing or oonduoting it. He further urged 
that under tbe present Civil Prooedure Code 
tbe Court was oompetent to treat the suit 
as a proceeding under seotion 47. As against 
this argument Mr. Sheo Narain oontends 
that the law as laid down in Kassum Coolam 
Husstin V. Doyahhai Amarsi (6) is not applt- 
oable in tbe present oase, as a legal attaob* 
ment'-had already taken plaoe and as subse¬ 
quent prooeedinge were in eontinnation 
thereof. He refers to oases where proper 
Dotioe bad not been reoeived by all tbe 
judgment-debtors or tbeir representatives, 
e. g.t Ktmhammad v. Kuiti (8) and Eamachari 
V. Huratoami Pilloi (9). The object of rule 16 
of Order XXI is to prevent a judgment- 
debtor settling with a person wboie no longer 
a deeree-bolder while tbe objeot of rule 22 is 
to give information to tbe jndgment*debtor 
of a .'far more important desoription. He 
next urges that inspite of the misdesoription 
of Gul Muhammad as a minor be was still a 
party to the euit and that his objeotions 
oonld only be made under seotion 47 or 
Order XXI, rule 90. He refers to autho¬ 
rities that an order under rule 92 oonBrming a 
sale muet be an order aginst a judgment- 
debtor. He finally urges that tbe present 
suit was not instituted in the ezeenting 
Court and oonld not have been so instituted 


OASES. 

perty is in oustody of tbe law, 1 might 
be inolined to agree with Mr. Sheo Nsrain’s 
oontent'ODS if the matter were res integral 
It hap, however, been decided in a Division 
Benoh judgment of the Bombay High Court 
that tbe failure to comply with the direo- 
tions of the rule makes subsequent pro- 
oeedings void. In tbe present case Gul 
Mohammad undoubtedly knew of the trans¬ 
fer of the deeree to Jan Mohammad, as not 
only was notioe issued to his guardian but 
be was l;ing in tbe attaobed house at tbe 
time. In these oiroumstanoes 1 doubt if 
he oan equitably raise an objeotion on 
aoconnt of want of personal service on him 
under rule 16. In all other respects tbe 
oiroumstanoes are very similar to those dealt 
with in Ramachari v. Duratsami Piltai (9). 
It is not, however, neoessary for me to 
determine this point, as I consider this 
case undoubtedly barred by the provisions 
of seotion 47. Tbe decree was against Gul 
Mohammad personally and a legal attach¬ 
ment had taken plaoe. Tbe remainder of 
tbe proceedings which weie undobtedly 
within bill knowledge were proceedings which 
directly affected him as a judgment-debtor, 
and tbe question of the irregularity or 
illegality of tbe notioe issued under rule 
16 and its effect was one arising between 
tbe parties to tbe suit and could have only 
been properly determined under section 
47. Tbe second snb-seetion of this section 
could not in any way assist him as tbe 
Subordinate Judge before whom the original 
suit was instituted was not the executing 
Court. 

1 agree that a separate suit did not lie and 
dismiss tbe appeal with costs. 

Appeal dismissed. 


on account of want of jurisdiction and that, 
therefore, no question arose of treating tbe 
suit as a proceeding under seotion 47. 

As for the question whether the neglect 
of the mandatory directions contained in 
Order XXI, role 16, renders all subsequent 
proceedings void even where a legal attach¬ 
ment has already taken plaoe and tbe pro- 


tri-V 304| 41 I. A. 261} 18 0. W. N 

27 M. L. J. 160; 16 M. L. T. £63, 

L. B. 814;j 20 0. L. J 
666} 13 A, L. J. 164} 42 C. Iz (P. C.). 

fSi 1? (n. b.) 413. 

(9) 21 M- 167} 7 Ind, Deo. 474. 


PATNA HIGH COURT. 

Second Civil Appeal No. 625 or 191$. 

February 2, 1920. 

Present :— Mr. Justice Saltan Ahnied 

ramnandan ram kandu 

—Dbpenbant—Appellant 
versus 

HARNANDAN PRASAD— 

Bebpondent, 

Bthar and Orieaa Public DciKan::^ Act 
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(iro/1904), s. 26 —Arrearst in respect of uhole 
holding—Certificate in respect of part holding against 
one Of several teilants — Purchaser, position of—Priority 
over purchaser under money decree. 

If a decreo-holdcr in execution of a rent decree 
chooses to sell part of a holding, although the decree 
is against the whole, the decree loses the character 
of a rent decree, [p. 464, col. 2 ] 

If all the tenants of a holding are not made 
parties to a rent suit, the decree obtained will not 
be a rent decree, but will be a money decree, [p. 466, 
col. 1 ] 

Where in respect of the arrears of rent of a 
bolding which stood in the name of several tenants, 
a certificate under the Bibar and Orissa Public 
Demands Bccovery Act was issued against only 
one of the tenants and only a portion of the hold* 
ing was sold in execution of the certificate: 

Held, that the purchaser was in the position of a 
purchaser in execution of a money decree and had 
no priority over a previous purchaser of the holding 
under a money decree, [p. 466, col. 1.] 

Seoood appeal from a deoieioD of the Sab* 
ordinate Jndge, Arrah. 

Mr. Eoy, for the Appel' 

lant. 

Mr. Farmethwar Dayal, for the Respond* 
ent. 

JUDGMENT.-The plaintiff brought a 
tult for a declaration that the defendants 
have DO title (o the land in dispute, 2 
acres 91 decimals in area, by virtue of 
their purchase at the oertiBoate sale which 
WAS a nullity, and prayed for recovery cf 
posBession of the same, and also claimed 
mesne profits, The facts of the . case 
will have to be shortly stated. A holding, 
consisting of 2 acres 91 decimals and 
carrying a rental of Kb. 9 9*6, was owned 
by one Bibari Sabu. After bis death, 
Ramgulam and Ragbuhir were recorded 
in the landlord’s sherisia as the tenants 
of the holding. On the I6th of September 

1914 the holding was attached in execution 
of a money decree, obtained on the basis 
of a handnote against Ramgulam, Jadu' 
nandanand Ragbabir. On the 5th of January 

1915 the property was sold in execution 
of this decree and was purchased by tbe 
plaintiffs. On tbe &tb of January 1915 
the sale was made abeolute. It appears 
that the Mocza in which the disputed 
land lies is khas mahal estate. The ledger 
for 1908*1909 shows tbata holding of 7 bighas 
1 katta and 6 dhttrs was recorded against 
Bibari Sahu, In 1910 the names of 
Ramgulam and Ragbabir were recorded in 
respect cf tbe holding. There being arrears 


of rent in respect of this bolding, a oerti* 
fioate for the rental of 1910—1914 was 
issued agiinst Ramgulam only. A copy of 
this certificate, with tbe notice under sec* 
tioQ 7 of the Btbar and Orissa Public 
Demands Recovery Act, was served on 
Ramgulam only. The sale was held, but 
the sale certificate shows that only 2 
acres 91 decimals was sold and purchased 
by defendants Noe. 1 to 4. It bas been 
found by the Courts b3low that this 2 
acres 91 decimals is the land in dispute 
and is a part of tbe holding of 7 bighas 
1 katta and 6 dhurs. It is obvious, there¬ 
fore, that this is a case of competition 
between two purchasers, and tbe main 
question is, whose purchase is to prevail, 
whether tbe purchase of tbe plaintiff under 
tbe money decree or of the defendatiW 
as purchasers at tbe certificate saleP’ It 
is conceded that if the defendantB’ pur* 
chase was in execution of a rent decree, 
in that case they will have the priority. 
Therefore, it is necessary to see what 
aotoally passed at the certificate sale, irbe* 
ther tbe right, title and interest only 
of the certificate-debtor or tbe bolding 
itself. The holding which was in arrears 
was 7 higka$ 1 kuita 6 dhurs alanding 
in the name of Ramgulam and Raghubir. 
But the certificate was isAued- against 
Ramgulam only; and what is more import¬ 
ant is that the sale certificate shows that 
only 2 acres 91 decimals was sold. 
This means that the arrears due in 
respect of a whole holding were - realized 
by the sale of a part of it. As a matter 
of fact, it was urged before me that 
this holding of 2 acres 91 decimals was 
not even part of the 7 bigha$ 1 katta 6 
dhurs but the finding of the Appellate 
Court is quite clear on that point, and 1 
must take it that 2 acres 91 decimals 
formed part of 7 bighas 1 katta 6 dhurs. 
In tte case reported as Ram Kinhar Biswas 
V. Akhil Ohatidra Ohowdhury (1) it has been 
held that if the decree-holder in execu¬ 
tion of the decree chooses to sell part of 
a holding though tbe deoree was against 
the whole, tbe deoree loses the character 
of a rent decree, and, therefore, tbe purchase 
of the defendants was in effect in execution 

(l) 11 C. W. N. asOtt'ip. 361} 6 0. L. J. 242} 2 M. 
L. T. 137; 35 0. 619. 
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of a money deoree. Then, ifcappeara that, 
thoDgh the deoree was against the whole 
holding of 7 bighas odd hattas whish stood 
reoorded in the names of Bamgalam, R^ghn* 
bir and Jadnnandan, only Rimgalam was 
made a party and it has been held in the 
oases reported as Jogeswar Bai v. Kegho 
Pergnd Singh (2), Krishna Das Bsy v. Kali 
Tara Ohowdkurani (3), Beradar Singh v. 
Bacha Mahto (4), that, if all the tenants are 
not made parties, the deoree will not bs a 
rent deoree bnt will be a money deoree. 
Therefore, on that gronnd also, the plaintiff’s 
purohess will prevail. Under seotion 26 of 
the Bihar and Orisea Pablio Demands Re- 
oovery Aot what the defendants pnrobased at 
the certificate sale was the right, title and 
interest of the judgment-debtor at the time 
of the sale. It was urged by the learned 
Vakil, appearing on behalf of the appellant, 
that even if the deoree is found (o be a 
money-decree he will have priority, beoauae 
notice under the Bihar and Orissa Pablio 
Demands Recovery Aot was prior to tbe 
attaobment under tbe money deoree. There 
is no force in tbe argument, and eeotion 26 
is a complete answer to it. Tbe oertifioate 
sale took plaoe on the 17th April 1915, while 
tbe sale under the money deoree took plaoe 
on the 5th of January 1915. It was next 
contended that Ramgulam was sued not 
only in his individual capacity but in bis 
representative oapaoity and the oases report- 
ed as /so Lai Singh v. Oarga J’ershad (5), 
miayi Behari Saha Paramanik v. Bari Qoviy,^ 
da Saha (6), Radha Pinhad Singh Bahadur v. 
Bam Khelaxoan Stngh (?) and Jagai Ohandra 
Butt V. The OoHector of Ohiltagong (8) were 
referred to, Jn my opinion these oases do 
not in the least help the appellant. To 
begin with, Ramgulam, it appears, was 
the nephew and, therefore, a junior member 

}. and, as euob, oould not be 

sued in hie representative oapaoity at all. 
Seoondly, there is no iudioation at any stage 
inat he was sued in his representative oapa- 
city, in my opinion, the learned Subordinate 

dismissed tbe appeal of the 

P.L:?66 P.L.J. 3?;1 

30 


appellant. I upholl his fiodiu^s and dismiss 
the appeal with oosts. 

Appeal dUmisged. 


LAHORE HIGH COURT. 

Civil Repbsbmcb No, 14 or 1920. 

April 28, 1920. 

Present: —Mr. Justica Wilberforoe. 

SARDHA—Defendant 
versus 

L AK H U—Plai nti pp 

Panjah Tenancy Act (XVI of 1887y), s. 77 (3) fd), 
(oi —Occupancy rights, creation of, by widow—Rever¬ 
sioner, suit 6v, to contest alienation—Jurisdiction of 
Civil and Revenue Courts, 

A suit by a reversioner to contest the validity 
of the creation of occupancy rights by the widow of 
the last male owner is cognizable by a Civil 
Court, [p.466, col, 1.] 

Case referred, under seotion 100 of tbe 
Punjab Tenanoy Aot of 1887, by the Distriot 
Judge, Kaugra, with his letter No. 412, 
dated tbe 12tb Marob 1920, for orders of tbe 
High Court. 

Lala Mehr Ohand Mahajan, for the Defend¬ 
ant. 

JUDGMENT.—Plaintiff's suit was for the 
recovery of possession of 30 kanals 14 
marhs on tbe ground that it was his 
ancestral property. He stated that bis 
predecessor in title, one Hirku, bad left 
a widow, Musammat Gaudho, and that 
tbe land in suit was in possession of her 
brother, tbe defendant. He stated that tbe 
defendant was in reality a non-oosupanoy 
tenant, and that anyhow if Musammat Gandho 
bad orsated oooupanoy rights in his favour, 
suob alieuation by her was not binding against 
him. Tbe defendant produce j a dooument by 
wbioh Afufr-amma^ Gandho created oooupanoy 
rights in his favour. The suit ooming on 
appeal before the learned Distriot Judge, 
that ofiioer was of opinion that it was 
oognizible only by a Revenue Court, falling 
under seotion 77 (3) (d) or (3) (c) of tho 
Tenanoy Aot, and the Judge, therefuro. 
referred the oase under seotion 100 of that 
Aot with a recommendation that the i-':. 
deoree might be registered as tha^ 

Assietant OolUotor, let grade, 
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1 do not agree with the opinion of the 
District Judge, as the soit was in no way 
one by a landlord to eject a tenant, nor was 
it one by a landlord to prove that a tenant 
bad no right of occupancy. The plaint, 
though not happily worded, was clearly to 
the effect that the defendant was either a 
trespasser, or else was in occupation under 
an alienation from Musammat Gandho which 
had no legal effect against him. In other 
words, again, that he was a trespasser. He 
did not admit that there had been any valid 
creation of occupancy rights. The learned 
District Judge pointed out that the plaintiff 
admitted that the relationship of landlord 
and tenant existed between Musammai 
Gandbo and the defendant, and he con¬ 
sidered that the plaintiff merely stood in 
the shoes of Musammat Gandbo and was her 
successor-ii interest. Ah a matter of fact 
the land being ancestral, the plaintiff did 
not derive his rights to possession through 
Musamviat Gandbo, bub through the common 
ancestor, and the whole point of bis case 
rightly or wrongly is that he is in no way bound 
by the actions of Musammat Gandbo. The suit, 
therefore, appears tome oleaily cognizable 
by a Civil Court, and in fact to be precisely 
on the eame footiog as the oases dealt with 
in hhar v. Sundar (1), Bhagwana v. Balik 
Ham (2). In neither of these oases was there 
even any suggestion that a suit to contest 
the validity of the creation of occupancy 
rights was cognizable by a Revenue Court. 

I, therefore, return the records of the case 
to the District Judge for disposal of the 
appeal. 

Oaae sent hack. 

(1) 48 Iml. Cua. 808; 125 P. E. 1916. 

['i) 61 Iml Cua. 408; 37 l\ E. 1919. 


IPATNAHIGH COURT. 

Appeal from Appellate Decree No. 744 

OP iVl8. 

March 10. 1920. 

pfgsenU—Ur. Justice Jwala Prasad. 

' RAGHUNATH CHATTBRJI and another 
—Plaintiffs—Appellants 
versus 

JUTHU CHATTAR and OTdERS— 
Defendants—Respondents, 

l,ni,H-jrd anil Iciiunl^Otcupi'.iicij hoUliiKj—Joint 


lenants —SitJTcmlej" by o>te tenant of his share, validity 
of—Appeal, second—Finding of fact based on no 
evidence, whether binding, 

A surronder by one of several joiob tenants of 
an occnpancy holding of his share in the holding is 
valid [p- 457, col. z ] 

Where a finding of fact is arrived at by a wrong 
construction of the pleadings, and upon no evidence, 
the finding is liable to be set aside in second appeal. 

Ij). 468, col. Z,] 

Second appeal from a decision of the 
District Judge, Purulia (Manbbum). 

Mr. flartTiar Prasad Sinha for Mr, Mritunjog 
Lai, for the Appellants. 

Mr. Abani Bhusan Mukherjt, for the Rs* 
spondents. 

JUDGMENT.—The plaintiffs are the 
appellants. They brought a suit out of 
which this appeal has arisen in the Court 
of the Munsif of Purulia for recovery of 
pcsneseion of the lands in suit after a 
declaration of their title thereto. 

The lands in suit are alleged to have 
been settled with four persons, Jutbu Cbatar, 
Golam Cbatar, Shridan Cbatar and Nabin 
Cbatar, by means of a lease, dated the 
I2th Magh 1296 (corresponding to the 
24th of January lb90;. Defendants Nos. 2 
and 3 are the eons of Golam Ohatar, 
defendants Nos. 4 and 5 are the sons of 

Shridan Ohatar and defendant No. 6 ii the 

eon of Nabin Cbatar. 

The plaintiffs’ case is that the aforesaid 

font persona who origiDelly took the leaee 

had foor eqoal sharee in 
annual jama of whioh wae Re. 3 12 tor 
the entire lands, and that they were 
holding the lande separately by divioing 
them in accordance with their shares for 
the purpose of cultivation, that defendants 
Nos. 2 to 5 being unable to pay rent for 
their shares of the land and to onllivato 
the same for want of money, surrendered 
their S-annas share, the annual rental of 
which was Rs. 1-14. to the plaintiffs by a 
registered deed of relinquishment, dated the 
4th March 1916, and thus the plaintiff 
became entitled to khas poseeesion of 
half his share of the land covered by the 
original lease of 24th January lb90 described 
in schedule I to the plaint. The lands 
surrendered by defendants Nos. 2 to 5 are 
described in schedule II to the plaint, 

The plaintiffs allege that when they went 
to take possession of the land in Mhednll 
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II ia Asadh 1323, the defeDdant No. 1 
resisted them by foroe and prevented them 
fromtakins possession o! the same. 

The defendants Nos. 2 to 5 Bled written 
statements sapporting the olaim of the 
plaintiffs and admitting that they had 
willingly surrendered the lands on aooount 
of their inability to oultivate them and 
to pay rent therefor. The defendant No. 6, 
who has 4 anna9 ehare in the lands 
originally leased, also filed a written 
statement supporting the ease of the plaintiffs. 

The defendant No. 1, having 4 annas 
share only, resisted the plaintififi' olaim 
and filed a written statement. The defend, 
ant in his long written statement set up 
the title of a third person as the proprietor 
of the land and impngoed the title of the 
plaintiffs and stated that the kahuliyut 
of the 24th January 1890 in favour of the 
plaintiffs’ anoestor was executed through 
eoeroion. Tne defendant farther pleaded 
that the surrender, if any, of a portion 
of the entire lands leased is invalid 
and the plaintiffs oannot acquire any title 
by virtue of the alleged partial surrender. 

In paragraph 10 of the written state¬ 
ment the defendant set up a ladaioi or 
surrender by defendante Nos. 4 and 5, in bis 
own behalf, of their share in the lands in 
dispute, by means of a deed ezeonted on the 
14th day of Jestba 1322. 

Upon the pleas taken by the defendant, five 
issues were framed in the Court of first 
instanee. We are eonoerned here only with 
Issue No. 4. 

This issue is in the following terms:_ 

“Have the plaintiffs any title to the land in 
snitP” 

The Munsif held that the plaintiffs are 
the landlords of the lands severed by the 
lease, dated the 24th January 1890; that 
the defendants Nos. 2 to 5 are oo tenants 
of the lands; that all the eo-sbarers had 
divided the lands aosording to their 
sharer; that the lands in sshedule If fell 
to the shares of defendants Nos 2 to 6 and 
that then the defendants Nos. 2 to 5 ear- 
rendered the lands in sshedule II in 
fa^ar of the plaintiffs. The Munsif was 
further of opinion that even if the lands were 
undivided and defendants Nos. 2 and 6 were 
joint tenants thereof with defendants Nos. 1 
end 6. the surrender of their undivided shares 

jn. .favour lof the lacdlorde was valid. In 


snppoit of this proposition the Mnnsif 
relied upon a deoision ofBanerjee, J., in 
Feary Mo\un Monial v. Radhika Mohun 
Bazra (1), whish was upheld in Letters 
Patent Appeal by Maslean, C. J., sitting 
with Bodilly and Mdpkerjee, JJ. The Munjsif 
has relied also upon the ease of Oanya 
Chandra Okoudkury v. Alak Chand 8dka 
( 2 ). 

On appeal the Distrist Judge set aside 
the desision of the Munsif and dismissed 
the plaintiffs’ ease. The learned Distriot 
Judge ooDolndes his judgment in the following 
words:—“On these two findings of faet 
then (l) that there was no such surrender 
as alleged, but rather a transfer for eon- 
sideratioD whish is illegal under seotion 47 
of the Cbbofa Nagpur Tenaney Aet, and (2) 
that (be tenaney is a joint and undivided 
one, the plaintiffs’ ease must fail.” As to 
the seoond ground, the learned Judge is 
apparently of opinion that a surrender by 
a 00 tenant of his share in an undivided 
holding is invalid. In this view of the law 
he is olearJy wrong. He has tried to dis- 
tioguish the ease of Ganga Chandra GhoU‘ 
dhury v. Alak OAaud SaAo (2) on the ground 
stated by him that it “was a ease of one 
raiyat surrendering a portion of hie whole 
holding.” But I fail to see any distinetion in 
prinoiple between the right of a tenant of an 
entire bolding surrendering a portion of it sod 
that of a oo'tenant surrendering a portion 
of the holding aoaording to bis share in it. 
In both oases the surrender is of a portion 
of the holding, the validity of whish is 
reoognized in the said ruling. The ease 
of Peary Mohun Mondal v. Uadhika Mohun 
Bazra (p is, however, a direct ease on all 
lours with the present one, where the 
surrender by a oo tenant of his ehare in 
the holding was held to be good and valid. 
Banerjee, J., in hie very elaborate and detailed* 
judgment in that oase has disoussed the 
question from every point of view, namely, 
from the provisions in the Bengal 
Tenancy Aot and the general principles 
applicable to such a oase, and has come to 
the conclusioD that relinquishment made in 
favour of the landlord by some of the 
several tenants of a joint oocupanoy holding 
does not operate by way of enlarging tbs 

(n 8 0. W. N. 316. 

C2) 18 lud. Cfts. 996; 1? C. W. N. 698, 
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right of the other oo-sharers who did not 
reliuqaish and by way of depriving the 
landlord of what ordinarily would belong 
to him. It was distioetly laid down that 
a landlord has a right of re entry in 
respect of (he portion of the holding 
inrrenderei by a OO'tenant. In the words 
of Maolean, C, J., nho dealt with that oase 
in Letters Patent, I would adopt the 
reasoning and oonclusion of Baoerjee, J., 
in that case and oannot nsefnlly add to 
what is said therein. This disposes of the 
second ground upon which the decision of the 
Munsif was set aside by the learned District 
Judge. 

As to the 6rst ground, I fail to understand 
upon what basis the learned Jadge baa 
held that the deed, which purports to be 
a deed of surrender and relicquiahment, 
Exhibit 2, by defsndanta Nos. 2 to 5 in 
favour of the plaintiffs, was a transfer for 
consideration, The deed itself does not make 
mention of any consideration but a voluntary 
surrender of the holding in favour of the 
landlords. The pleadings of the parties are 
also oorspicuouely ealient upon the point, 
It was not the case of either party that 
there was any tracsfer for consideration 
created in favour of the landlord by virtue 
of the deed in question. The second 
portion of the first ground, therefore, appears 
to me to bo onsabslantial and based upon 
misconception. It was perhaps resorted to 
with a view to support the finding of 
the Court that the deed of surrender was 
a collusive one. This leads us to the 
ooneideration of the first portion of ground 
No. (1), namely, whether there was no 
such surrender as alleged*’ by the plaintiffs. 
The deed of surrender filed by the 

plaintiffs is a registered document. It 
was not denied either by the executants 
of the deed, defendants No.s, 2 to 5, or by the 
contesting defendant No. 1 in his written 
fltatemenf, or for the matter of that in 
the entire evldenoe which I have now 
read in the case, that the deed of 

surrender filed by the plaintiffs was in 
fact executed. The learned Judge also 
does not liotd that the deed was not, as 
a matter of fao^ executed, but be 

declines to give effect to it by impugning 
it as a collusive trar^saotion and in order to 
hold that the surrender was collusive, the 
learned District Judge relied upon 


paragraph 1 of the written statement of 
the defendant, lo that paragraph the 

defendant avers *'tbat there is no cause 
of action or right for plaintiffs’ enit. 
Being under the control of avarice and 
in oollnsioD with other defendants, they 
have instituted this false suit.” That 
statement does not refer to the deed in' 
question, but to the present suit brought 
by the plaintiffs to recover possession of 
the lands in suit. The learned Vakil on 
behalf of the respondent has conceded 
that there is nothing in the written statement 
expressly or by indication stating that 
the deed in question, the surrender, is 
a oollnsive one. Therefore the plaintiffs 
did not set up in their written statement 
the plea of oolltrsion with regard to the 
surrender alleged by the plaintiffs. The 
learoed Judge then says that the surrender 
is collusive, because the reason for the 
surrender stated in the deed as well as 
in the plaint, namely, that the defendanls 
Nos. 2 to 5 could not pay rent for the land, 
is false, for the defendant > No. 1 is said 
to have paid for the whole holding. Assuming 
for the sake cf argument that defendant 
No. 1 has paid the rent of the holding 
to the landlords, defendants Nos. 2jto 5 would 
be liable to him for contribution of their 
shares of the rent. Besides, even if the* 
defendants Nor. 2 to 5 had bean paying rents, 
in the past years, which they necessarily 
had to pay unless the holding was 
surrendered, they could etill ■ feel that 
they would not bs able in future to pay. 
the rent and would very well have 
relinquished their shares of the land in 
order to protect themselves from future 
liability to pay rent when the land, 
according to them, bad deteriorated and 
they could not cultivate the same for 
want of funds. This isi therefore, not 
a sufficient reason for holding that the 
deed must necessarily be a collusive one. 
This is the only reason upon which the; 
learned Dis'riot Jadge has based his 
finding of collusion with regard to the 
deed in question. The finding of tbs 
District Judge that the surrender was col* 
losivd ha?, therefore, been arrived at by a 
wrong construction of the pleading, the writ*, 
tan statemsnt of defendant No, 1, and npon. 
no evidence, and hence is liable to be quea*' 

tioned in second appeal. • * ‘ 
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Bat does the qasstion of oollasicn at 
all arise in tbe present oaseP Whether ool* 
losive or not, the snrrender is valid so far as 
the defendants Nos. 2 to 5 are oonoerned. They 
abide by the snrrender and do not want to 
avoid it on the ground of oollnsion. The 
snrrender is, therefore, binding npon them. 
Tbe defendant No. 1 is not at all affeoted by 
tbe eollosior, if any, between the plaintiffs 
and the defendants Nos. 2 to 5 with respeot 
to the deed in qneetion, for his share in tbe 
land is tot at all tonohed by the deed of 
surrender. He bad never any right to hold 
the entire bolding or anything in exoess of 
bis own share and so long as his share is not 
affeoted by the deed of sarrender, I do not 
think that the Court oan refuse to give 
effeot to it, oolluiion or no sollnsion, I, 
therefore, disagree with the view taken by 
tbe learned Dtstriot Judge and agree with 
that taken by the Mnnsif, whose jadgment 
appears to me to be olearer and more preoise 
than that of the Distriot Judge. 

The learned Vakil on behalf of the respond¬ 
ents says that upon the Gnding of tbe learned 
Distriot Judge, that tbe laud was not split 
up, the surrender could not be given effeot to 
and the plaintiffs oould not get possession of 
the epeoiBo plots in sohednle II of tbe 
plaint olaimed by them. I do not think that 
there is any subitanoe in this oontention. 
The plaintiffs expressly alleged in tbe plaint 
that the defendants held speoified shares in 
the lands and that subsequent to the kibuliyit 
of 2lth January they bad divided tbe lands 
and bad been in separate possession of tbe 
lands in sohednle If. This statement in 
the plaint was not at all traversed in tbe 
written statement. Tbe Mnnsif held that tbe 
defendants bad speoi&ed shares leased ont to 
them nnder the deed and that they were by 
division in possession c-f tbe speoiGo land. 
The Distriot Judge held that tbe holding was 
net split up, but tbe Gndiog of the Mnnsif 
that tbe shares were well-known and deGnite, 
has not been dietnrbed by the Distriot Judge. 
It is not disputed that tbe share of defendants 
Nos. 2 to 5, which was surrendered by the deed 
in favour of the plaintiffs, was 8 annas in the 
land covered by the lease of 1890, and in faot 
there is elear evidenoe on the point. The 
principle of the rnling io P^.ary ^ohun 
Gonial V. Uadhika Mohun Hatra (1) 

already referred to will, therefore, apply, /n 
order to apply this rnling it is not neoessary 


that the holding should have been split up 
and divided by metes and bonnds between 
the oo-tenants. J, therefore, overrnls this 
oontentioD. 

Tbe result is that the deoision of tbe 
Distriot Judge is set aside and that of tbe 
Mnnsif restored, and the plaintiffs’ snit 
dsoreed with costs thronghoni. 

Appeal decreed,. 


LAHORE HIGH COURT. 

FiBST Civil Appea*/ No. 2126 op 1915. 

April 13, 1920. 

Prese*!^:—Mr, Justice Scott Smith 
and Mr. Jnstiod Abdul Raoof. 

SANT RAM ASD others — D£fbnd\nts 

—Appellants 

iersus 

KIDARNANH an D AN0T.1SR —PlAINTIFPI 

AND OTHERS — DeFSSUiNTS — RESPONDENTS. 

Hindu Law-‘Join/ fdiiiil'j—Afember joininj firm — 
Presumption—Bunicn of proof—Civil Procedure Code 
CAct V of 19080, 0. XIA, r. 2i — Cro'is-ohjectionH 
againii non-appealing party, whether can he urjed. 

There is no presumption that a business carried 
on by a member of a joint Hindu tnmily is a joint 
family business, [p. 471, col. l.J 

The burden of proving that a certain member of 
a joint Hindu family joiued a firm not in hia 
individual capacity, but as a representative of the 
whole family, is on the party who allogos it. [p. 472, 
col. 1.] 

Hari Shankar v. Babu Ram, 18 lud. Cas. 746; 241 
P. W. R. 1912; 78 P. L. R. 1918; Suraj Kumar v. 
Baldco Dan, 18 fnd. Cas. 701; 48 P. R. 1913; 23 P. W. 
R. 1913; 60 P. L. R. 1913, followed. 

As a general rule cross.objections can bo urged 
only against tbe appellant and not against a co¬ 
respondent. [p. 474, col. 2.] 

Bishun Churn Roy Chowdhry v. jogendra Na/h 
Roy, 26 C. 114: I3 Ind. Dec. (n. s.) 677, followed. 

No cross-objections can bo urged against a 
defendant who has not filed any appeal h-oiii the 
decree passed against him. [p. 475, col. I.] 

First appeal from the decree of the Snbor- 
dinate Judge, l^t Class, Amritsar, dated the 
28tb May 1915. 

Dr. Gokal Ohani Narang and Lila Tirath 
Ram, for the Appellants. 

Mr, Duni Ohand and LiU Mehr Ohavu 
Mahaj in, for the Plaintiffs Raspondents 

Mr. 0. L. Anani, for Gandoo P vn, Re¬ 
spondent. 

Lilas FaqtV Ohand and Arjat! O-i-. 'i*: lluJhc, 
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Eisban, Prem Das andBhagat RaiD| Rcppocd- acd the takiog of tbe partnership aoooDnts 

0 ntB. and the rceoveTy of any money that might 

JUDGMENT.—In the eoit out of whioh befonnd due to them. The following pedig- 
tbe present appeal arises Kidar Nath ard ree-fables are neeessery for tbe proper 

Amar Nath plaintiffs, sera of Eanehi Ram nnderetanding of this ease: 

deoeaied, claimed dissolution of partnership 


(n) KAKSHI BAU, Arora, DIED 28th November 1907. 

_I_ 

1 


r 

Kidar Nath 
plaintiff No. 1. 


Amar Nath 
plaintiff No. 2. 


f 


Balmokand 
died 21.6.1906. 


Ih) BAM CHAND Brahman, died 28th October 1909. 


1 

Gandoo 

defendant No. 1. 


' r 

Mohan Lai 
defendant No. 4. 


r 


Sant Ham 
defendant No. 2. 


1 

Bupa 

deceased, 


— 1 
Mabaut Bam 
deceased, 


J 


JfuAammat Taid Eaur 
widow, defendant No. 6. 


(r) MADHO MAL, Arora, died 4th May 1907. 


Badha Kislian 
defendant No, 6. 


Prem Das 
defendant No. 7. 


Bhapfat Bam 
defendant No. 8. 


The lower Court fonnd that the partner* 
ship had already been dissolved priorto tbe 
institatioD ol the suit and gave plaintiffs a 
decree for Bs. 2,541.10.9 against defendants 
Noe. 1 to 5: it also gave the defendants Nos 6 
to 8, the sons of Madbc Ma), a decree for 
Rb. 7,256.11.6 against tbe same defendants. 

Tbe present appeal was 61ed by Sant 
Ram and Mohan Lai and oross objeotkni 
have been filed as to items disallowed, 
both by tbe plaintiffs and by defendants 
Nos. 6 to 8. Devi Das, defendant No. 3, was not 
represented in this Court nor was Mu$ammat 
Vaid Knar, the widow of Rapa. Gandu is 
represented by Ccunsel who adopted tbe 
argument of the appellants’ Counsel. 

Tbe following are the brief facte of the 

case. 

The first partnert-bip firm was started by 
Kanshi Ram and Ram Chand in Peshawar 
and carried on business from Sambat 1937 
to isambai 1942. In this Court there is no 
dispute as to tbe aoconuts of that business. 
In Samhai 1943 a new rartcership was. 


started, the partners being Eanshi Ram, 
Madbo Mai and Balmokand, tbe son of Rapa 
Chand, and the firm was called Eanshi 
Ham-Madbo Mai and carried on business 
in Peshawar from 5am6at 1943 to Sumbot 
U63. The th'rd firm also in Peshawar, 
called Baij Nath Balmckand, had the saipe 
partners and carried on businesB from 
Atui Samhai 1943 to OAcf 1951. The fourth 
Bim was that of Kanshi Ram>Balmokasd 
which carried on business at Hoti Mardan 
in tbe Peshawar District from Ohet Samhai 
1951 to Poh Samhat 1962, corresponding to 
December D05, when it was dissolved by 
agreement. Its partners were the same as the 
firm of Kanshi Ram-Madbo Mai. Tbe fifth 
firm was that of Kanshi Ram Jawabri whioh 
carried on basincss in Amritsar. Tbe part* 
ners were the same as in the firm of Kanshi 
Ram*Madbo Mai. It was really a supply* 
ing firm to the firms in Peshawar and Hoti 
Mardan. 

Tbe principal question for determination 

in tbe lower Court was whether Balmokeod 
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WB8 a partoer of the firm Kaoshi R^m- 
^adbo Mai and of other Brms id his in« 
dividoal oapaoity or as represeotative of the 
joint family of whioh Ram Ohand was the 
senior member and presamably the manager. 
Plaintiffs argaed and the lower Court held 
that he was a member of these firms as 
representative of the joint family and it, 
therefore, passed a deoree^nqt only against 
Balmokand’s son, bat against his brothers, 
his nephew and hie nephew’s widow. The 
oontentioD of the appellants is thatl 
Balmnkand was a partner in his indivi^ 
dual oapaoity only, and that they are no« 
responsible for his debts or for rendering 
aoaonots of the firms in whioh he was a 
partner. 

The first argument urged very strongly 
by Mr. Narang on behalf of the appellants | 
is that the lower Court erred in presaming^ 
that beoaure Balmokand was a member of 
the joint Hindu family, therefore, as partner 
in the various firms he represented the 
whole of the joint Hindu family of whioh 
he was a member. In paragraph 14 of 
the judgment the lower Court says: — 
'’Admittedly Ram Cband and his soos oon- 
stitnted a joint Hindu family in Sambat 
1943 and as presumably share of the oapi* 
tal for the partnership bosiness oootribnted 
by Balmokand was drawn from his family 
property, be was merely an agent of the 
family. The whole of the family and not 
he alone were the proprietors of his share 
in (he trade.” The Court referred to Mayne’s 

I Hindu Law, 8th Edition, Artiole 300, 
where it is stated that where one or more 
joint members trade by themselves, or in 
partnership with strangers on capital 
whioh is not family property, the profits 
resolting are of oourse exolusively their 
own. If the oapital is drawn from family 
property, the trade and profits ars aLo 
family property. We have noqaarrel with the 
latter proposition, but we do not think the 
lower Court was justified in assuming that 
Balmokand joined the firms in whioh be 
was a partner with oapital drawn from the 
joint family funds, in principles of Hindu 
Law by Molla, 3rd Edition, page 2 >2, it is 
stated that there is no presumption that a 
business oarrted on by one who is a member 
of the joint family is a joint family bQ‘?ines8, 
One of the authorities oited by Mr. Mulli in 
support of this proposition is Vadilal y. Shih 


Khushal (1), where it was held that although a 
person carrying on business is a so paroener 
in a joint family, it does not neoessarily 
follow that all his oo paroeners are bis part* 
ners in that business, entitled with him to 
its rights and responsible with him for its 
liabilities. The fact of the partnership must 
be proved by evidenoe showing that the 
persons alleged to be partners have agreed 
to oombtne their property, labour or skill in 
the business and to share the profits and 
losses thereof. In the oase reported as 
Hart Shankar v Babu Bam (2) it was held 
that no doubt the initial presumption is that 
members of a Hindu family are joint but 
it does not, however, follow that all the 
property owned or shops started by indi* 
vidual members of the family are joint of all 
the members. The same view of the initial 
onu^ was taken iu Suraj Kumir v. Balie:> 
Vas (3). 

A great deal of oral evidenoe has been 
adduced on behalf of the defendants to 
show that after the original firm of Kanshi 
Ram Ram Cband oeased its business in 
Sumbat 1942, Bam Cband started a separate 
shop in Peshawar, dealing in the same olass 
of goode, whioh was called Ram Cband- 
Sant Ram. The eame witnesses have deposed 
that Ram Cband and Sant Ram were 
quite separate from Balmokand. We are 
not sure that maoh credit should attach to 
the evidence of tbe^^e witnesses as to 
Balmokand being quite separate from his 
father and brothers, because we doubt that 
they bad snffioient opportunity of knowing 
the facts, but we see no reason for not 
aooeptiog their evidence to the effect that 
Ram Cband bad a separate shop at Pesha¬ 
war called Kam Cband Sant Ram. The 
lower Court has referred to this point ia 
its judgment (on page 188 top of tlie paper 
book) bat has not come to a clear finding a-t 
to tbeexistence of such a shop or not. We 
hold that there was such a shop, and tliie 
fact, in our opinion, is against the oonteu* 
tioD that Biilcnokand as partner in the firm 
of Kanshi Ram-Madho Mai represented the 
whole of the joint family of which he wan 
a member. If Ram Cband had been a 

(l) 27 B. 157; 4 Bom, L. R. 968. 

l2) 18 lad. Caa. 746; 241 P. W. li. 1012;7H?. L. 
a. 1'J13. 

(aj 18 lud. Caa. 701; 48 P. L* U', 

1913; 60 P. h. R. 1913. 
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partner iD that 6rm, there does not teem to 
be any reaeon why he ehould have started 
a separate shop at the same plaae dealing 
in the same articles. We are qnite clear 
that the initial onue is npon plaintiffs to 
prove that Balmokand was a partner in the 
hrms, not in his individnal capacity, but as 
representative of the whole of the^ joint 
Hindu family. The evidence on which the 
lower Court mainly relies in support of 
itshnding is given on pages 183 and 187 of 
the printed paper book. The first point taken 
is that when the partnership was started 
in Samhat 1943 Balmokand was a member 
of the joint Hindu family and, therefore, be, 
as a partner, represented therein the joint 
Hindu family. We have already dealt with 
this point and there is no necessity to 

say anything more about it. 

The second point lelied upon was a 
statement by Devi Das defendant made by 
him before Lala Dina Nath on the 7th 
February 1910. This merely related to the 
jointnesB of the family and bad nothing 
to do with the question whether Bal- 
moband as a member of the various partner- 
nhips represented the whole of the joint 
family or not. The third point taken is 
that Balmokand’s father and brothers on 
various occasions did work for the firms at 
Peshawar and Hoti. The work they did 
was that they made entries in the account- 
books and wrote letters relating to the part, 
uership bueinesa. Thus Sant Ram on the 
29th January 1914 admitted before the 
Commissioner that entries on leaf 8 and 
leaves 13 to 25 of the cash book of the 
shop at Hoti were in his handwriting. 
The latter entries were made during 
the period from JetK 4th to Jeth 32nd Samfeaf 
1958 (see page 135 of the paper-book). 
Sant Ram stated that he used to go to Hoti 
for his own basiuecs and made ibere 
entries in the book at the irstanoe of some 
other person. He also admitted certain 
'^entries on 5 or 6 pages of the hohi cf the 
Peshawar shop to be in his handwriting. 
^ Thus it is said to be proved that Sant Ram 
participated in the management of the affairs 
’ at Peshawar and Hoti, Mr. Narang, how. 
ever, points out that Sant Ram rtaeongood 
terms with hie bother Balmokand acd had 
bis own business both at Peshawar and 
Hoti, and that Ibfre is no reascn wly on 
some occeeions be should not have helped him 




by making entries in his account‘books. 
The fact that Sant Ram made entries some.-. 
times in the Peshawar account hooka does 
not, in our opinion, lead to any inference at 

all. Ram Ohand and Sant Ram had them¬ 
selves a shop at Peshawar and they must 
often have visited the shop of Balmokand, 
being members of the same family and 
presumably on good terms, and there was no- 
thing remarkable in their occasionally 

helping him in his business. 

The lower Court next referred to a letter 

dated 2Gth foM944 in the handwriting of 
Ram Chand. This leHer was written from 
Peahawsr on behalf of Kanshi Ram-Madbo 
Mai to Kanshi Ram Jawahri at Amritsar. 
This solitary instanee of Ram Chand’s 
writing a letter for the firm of Kanshi Ram- 
Madho Mai does not, in our opinion, prove 
lhat Ram Chand helped in the management 
of that firm. Mr. Narang very pertinently 
argues that a father might very well look 
after his son’s shop in bis temporary 
absence. The contents of the letter show 
that Balmokand was absent at Amritsar 
at the time. The lower Court then 
referred to the letter dated 22Dd Katak 1945 
(page 48 of the paper-book) written by 
Gandoo from Peshawar on behalf of the 
firm Kanshi Ram-Madho Mai to Kanshi 
Ram Jawahri at Amritsar. Gandoo as brother 
of Sant Ram might very easily have helped 
the latter occasionally by writing a letter 
of this sort for him. Moreover, Gandoo at 
one period worked for the firm of Kanshi 
Ram-Madho Mel as a servant, and received 
pay as such, see page 34 of the paper-book, 
where is printed an extract from rokar hah% 
of the shop at Peshawar which shows that 
in Phagan 19 9 Gandoo was receiving pay 
from the shop. At the time when the 
letter D 3 was written, Gandoo may have 
been working as a servant of the firm. The 

letter D 2 dated 16th Bar 1953 (page 51 
of the paper book) is the next piece of 
evidence referred to. It was written by 
Mabant Ram on bebalf of the Peshawar 6^ 
to Kanshi Ram, but for the reasons already 
given by us we consider ib proves 

nothing. .. , 

The letter Exhibit X dated 2lat Baghar 
1961 tpage 36 of the paper book) was 
written cn bebalf of the Hoti firm to 
Madho Mai Parem Das of Amritsar. It ic 
in the handwriting of Balmokand, whowa^ 
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admittedly a member of that firm, and was 
to the effeot that money ehoald b3 sent by 
the hand of Sant Ram. This letter, in oar 
opinion, proves nothing in favour of the 
plaintiffs. The letter Z of the 2?th Magkir 
1961 (page 38 of the paper book) is also 
from Bilmokand in oontlnaation of the 
letter X and is to the effeot that Sant Ram 
had arrived. The letter was written by 
Sant Ram, though it was signed by Balmokand. 

It shows that Balmokand was suffering from 
fever and this was quite a sufifident reason 
for Sant Ram to write the letter on his 
behalf. The mere fact that Sant Ram wrote 
it and Balmokand signed it show?, in our 
opinion, that it was written by Sant Ram 
on behalf of Balmokand and not by Sant Ram 
beoause he was a member of the firm. The 
letter Y dated 5bh roJi 1931 ia another letter 
from the firm of Kanshi Ram Balmokand 
of Hoti and is in the handwriting of Sant 
Ram defendant. It wai written about a 
week after the letter Z. Sant Ram apparently 
stayed a few days at Hoti because Balmokand 
had fever and there was nothing remarkable 
in his writing this letter also. 

The lower Ooort in its judgment (at the 
bottom of page 187 of the paper book) refers 
to the existenoa of the family shop at 
Benares whose aoconnt books were written 
by Balmokand for l9 or 2D daye. It appears 
from the evidenoe that a orimlnal oa^e was 
brought against Balm:.kand and that after 
the oODolaeion of it be went to Benaree. 

On the !way baok he stopped at Amrit* 
ear, where be died. We see nothing remark 
able in bis having made entries in the 
Benares books for a few days. He probab* 
ly went there to see his relations and 
oonld very well assist them in making 
entries in the aoooant books while be was 
there, evan if he was not himself a partner 
in the shop. Mr. Narang has referred to 
the following evidenoe in sapp')rt of the 
oontantions put forward by him that Bal^ 
mokand was a member of the various part¬ 
nerships in bis own iadividual oapaoity only: — 
(1) After Kanshi Ram’s death an agree¬ 
ment wie exeooted by Balmokand and 
Madho Mai and by Musammat Xahan Dsvi 
and Kanhya Lai, as gaardiaoa of Kedar Nath 
and Amar Nath, on the 19tb Ootober 1905 
in reference to the ehop at Hoti Mardan, 
This is printed at pages 54 and 55 of the 
papsr-book. It shows that the partners in 


the firm stopped business of the shop as 
from that date. This agreement refers to 
Balmokand in his individual oapaotty and 
makes no menticn at all of bis father cr 
brothers. After the aooounto were gone into, 
a further agreement was executed on 8th 
Pok 1962, t. e , December U05. It ia piint- 
ed at page 53 of the paper-book. This 
agreement makes Balmokand personally 
reeponsible for the re payment of the capital 
invested in the firm by Madbo Mai and 
Eanehi Ram respectively. Again there is 
no menticn of any other member of the 
family. In our opinion these two agree* 
ments very strongly support the argument 
of the appellants’ Ccunael that Balmokand 
was a member of thoee firms in his indivi¬ 
dual capacity only and not as representing 
the joint Hindu family of whioh he was a 
member. We think that had Ram Chand been 
a partner, he would certainly have been made 
to join in the execution of these agreements. 

(2) Mr. Narang referred to the oral 
evidence as to the existence of a separate 
shop at Peshawar called Ram Chand-Sant 
Ram. We had already'adverted to this and it 
is unneoeseaiy to say any thing more about it. 

(3) Prem Das’s statement (printed 
at page 81 of the paperbook) is referred 
to, wherein he admitted that Ram Cband 
was not a partner of the ehop after 1942. 
This statement does net bind the plaintiffs 
in any way and can be considered as an ad¬ 
mission by Prem Das only. 

(4) Certain entries in the aooount-bocks 
of Kanshi Ram’s private firm at Amritsar 
(yrinUd at pbge 11 cf the paper bock) are 
referred to. In these aoocunts separate debits 
are shown againet Ram Chand and Bal- 
mokand, from whioh the inference ia sooght 
to be drawn that they were Eeparate. There 
is DO other evidence about these entries and 
we are, therefore, not able to attach much 
value to them. 

(5) The entry on pege 34 is referred to 
which shows that Gandoo was receiving pay 
from the firm of Kanshi Ram-Madho Mai. 
This, so far as it goes, leads to the infer¬ 
ence that Gandoo himself was not a partner 
in that firm. 

(6) The Will of Kanshi Ram (pagHO jG 

and 37 of the paper book) is refonc.i vo, 
bat in our opinion it is not nur 

is the firkhati (printed at pujiro 'L/ 
paper-book) proved. 
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(7) Separate payment of tamol by Q-andoo 
and Balmokand and by Ham Ohand, men* 
tiooed in Sant Ham’s statement printed 
at page 143 of the paper book, is referred 
to as sboning separation. Itio, however, 
not olear that the Ram Chand referred 
to in the entry in question is Ham Chand 
the father of Balmokand or some other Bam 
Chand. 

(8) It is urged by Mr. Narang that there 
has been delay in bringing the present ease. 

It was not broaght by the plaintiffs till 
nearly fonr years after the agreement of 
Deeember 1905. The plaintiffs being minors 
might, DO doubt, have some ezouse for not 
sning sooner, bnt defendants Nos. 6 to 8, the 
SODS of Madbo Mai, also broaght no enit and 
allowed their claim, if any, to beoome barred 
by time. It is oertaioly remarkable that if 
the latter thought they were entitled to 
anything, they dii not bring a snit. The 
Commissioner has laid great stress no the 
fact that Sant Ram appeared to have a very 
intimate aoqaaintanse with all the aosoant 
books, It mast, however, be remembsred 
that Sant Ham is a member of the earns 
family and is apparently on good terms 
with his brother Balmokand. He appears 
to have travelled about to Hoti and Amritsar 
and elsewhere and no doubt was often in 
the shops at Hoti and Amritsar. Sant Ham 
helped in the ezamination of the bahis and 
in the preparation of the chitkas referred to 
in the Commiesioner’s report. In the oourse 
of the examination of the aooouot books be 
must have beoome aoqaainted with them 
very thoronghly and we do not think, there 
fore, that very maoh stress should be laid 
upon the faot that be appeared to possesss 
knowledge of the varions details of these 
aooonnts. 

We have oarefnlly oonsidered all the 
facts and the arguments of Counsel and we 
are clearly of opinion (bat it has not been 
proved that Balmokand was a member of 
the varions partnerships as representing the 
joint family of which be was a member. 
The facts that Sant Ham sometimes made 
entries in the account books of the 6rm 
and that be. Ram Chand and Mabant Ham 
occasionally wrote letters for those 6rms 
do not, in our opinion, at all prove that 
those persons were also partners in the 
firms. The firms were in existence for some 

20 years and the number of instanees in 


which these persons are proved to have 
assisted in the business of the firms are 
comparatively few and not snfficient, in our 
opinion, to give rise to the presamption that 
(hey were really interested in the affairs 
of those firms. We think that the agreements 
come to between Balmokand and the other part* 
ners at the time, when the business at Hoti 
was closed, are very strong evidence to show 
that Balmokand was a member of the firm 
merely in his individual oanaoity and not as 
representative of the joint Hindu family. 

We, therefore, are of opinion that the 
appeal of Bant Ham and Mohan Lai mnst 
SDooeed. We accept their appeal and set 
aside the decree against them. Neither 
Gandoo nor Musammat Yaid Eaur have ap* 
pealed, but the decree against them proceeds 
on the same grounds as against Sant Ram 
and Mohan Lai and, therefore, in exercise 
of the powers conferred npon ns by Order 
2LI, rnle 3d, Civil Proeedare Code, we set 
aside the decree against them also as well 
as against Sant Ham and Mohan Lai. 

The crosS'ObjeotioDS filed by the plaintiffs* 
respondents need not now be gone into nor 
ie it necessary for ns to go into the question 
of the aocoonts. With reference to the 
croBs objeotions filed by defendants Nos. 6, 7 

and 8 it is Deoessary for ns to say a few words. 
Devi Das, as already stated, has not appealed, 
and the question is whether the cios8>objeo< 
tions of defendants Nc8.6to8,tbeoo*reBpoDdeots 
in this appeal, can be beard as against him. 
Id Bishun Ohurn Boy Okowdhry v. Jogendra 
Hath Rcy (4) it was held that as a general 
role the right of a respondent to nige cross* 
objections shonld be limited to bis urging 
them against the appellant, and it is only 
by way of exception to this general rnle 
that one respondent may urge a oro^iB-obieo* 
tioD against another respondent, the exoep* 
tioD holding good, among other oases, in 
those in which the appeal of some of the 
parties opens ont questions which cannot be 
disposed of completely without matters being 
allowed to be opened up as between oa* 
respcndents. The same view was taken in 
SAabiWdtn v. Deomoorat Koer (5), where the 
general rnle was followed that the right of 
a respondent to urge oross-objeotiona ander 
lection 561 of the Civil Procedure Code 

(4) 26 C. 114{ 13 Ind. Dec. ‘}i. a ) 677- 

(6) 50 C. 666. 
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■bonld be limited to bis orging them egainst 
the appellant only. 

In tl|e ppeaent ease as we bgve held that 
Balmokand was a member of the varwns 
arms ip bie indiyidual eapaeity only, it la 
nnneoesaary for ue to open up the whole ease 
and to go into the aoeoonta and to see 
whether the lower Ooort had disallowed 
any itetos whioh should have been allowed. 

Under these oireumstanees we ara of opinion 
that the general rale must be followed m 
the present ease and that defendantsNoa. 6 to 
8 eannot be allowed to urge their cross objea- 
tions against Devi Daa who has not filed 
any appeal from the decree passed against 
him. We, therefore, disallow the cross objec¬ 
tions of defendants Nos. 6 to 8. The decree 
against Devi Das. who has not appeal^, 
is not affected by the present order. We 
direct that the plaintiffsand defendants Nos, o 
to 8 respondents shall pay the costs of the 

appellants in both Courts, 

Appeal accepted-, Oross-ohjeciion ditallowed. 


CALCUTTA HIGH COURT. 

Civil Rolb No. 657 op 1919. 

I .lanaary 2, 1920. 

Present:—Justice Sir N, R. Ohatterjea, Kr,, 
and Mr. Jastice Panton. 
FAKHRUNNBSSi BBGAM alxae BAD- 
SHA BBGAM, wipg cP NAWAB SULTAN 
HOSSAIN KHAN—PEriTiONBR 


and she applied to the District Judge for 
sanction to grant a lease of a piece of land 
somprised in the endowment. The learned 
District Judge disallowed the application on 
the ground that, it was necessary for the 
MutwalU to bring a suit under section 92 
of the Civil Procedure Code with the 
ooDsent of the Advocate-General. 

We do not think it is necessary for the 
MutwaUi to institute a suit under section 92 
of the Code. Under the Muhammadan 
Law, a trustee is not entitled to let 
out imnoveable property for more than one 
year, or three years in certain oases, with¬ 
out the sanction of the Kazi. The powers 
of the Hazi are ordinarily exercised by the 
District Judge in the Mofasil and the sanc¬ 
tion given by the District Judge on an 
application by the Mutwalli may be suffici¬ 
ent authority for the Mutwalli for letting 
out the property. The learned District 
Judge was of opinion that it was necessary 
to bring a suit under section 92. Civil 
Procedure Code, in a case like this because 
sub section 2 of that section provides that 
'* Save as provided by the Religious Bndow- 
ments Act, lb63, no euit claiming any of 
the reliefs specified in sub-section (1) shall 
be instituted in respect of any such trust as 
is therein referred to except in conformity 
viisb the proyhions of that sub-section.*’ 

Ibat evidently relates to a suit claiming 
any cf the reliefs specified in sub section (11. 
But the present application for sanction 
is not a suit under sub section (1) of sec¬ 
tion 92. We may refer to a passage in 
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versus 

Thi district judge er tbb 

24vPARQDNNAS—Oppo31Ti:- Party. 

Afa^ammadaTi Laio—Endotv^rxent—fA utwalUi leasts 
by-Sanction of Court—Suit, whether necessary— 
Civil Procedure Code (Act V d 92* 

To enable thu Mutwalli of a Muhammadau eu- 
dowmont to ^ant a lease of a piece of land com* 
prised in the endowment, it is sutRcient to obtain 
the sanction of the District Judge. It is 
necessary for such purpose to institute a suit under 
section 9i of the Code of Civil Procedure, [p. 475, 
col. a,] 

Rule agaiost the order of the District 
Judge, 24 PerguDDas, dated the lOth Novem¬ 
ber 1919. 

Mr. Nuruddin Ahmed, for the Petitioner. 

JUDGMENT.—The petitioner before us 
is the Mutwalli of a Muhammadan endowment 


page 480, where the learned Author says: 
“The application for sanoion should be 
made to the District Judge if the property is 
situated in tbeMufasailor to the Judge on the 
Original Side of the High Court if it is within 
a presidency town. It is not necessary to 
bring a euit for obtaining such sanction; it 
will be granted upon a proper application 
being made by the Mutwalli. If there are 
Nazirs, their consent should be obtained 
as a condition precedent to the application. 
If the loakf is of a publio nature, notice 
abonld be given to the benefioianuu in any 
mode the Judge directs either by advertiso- 
ment iu newspapers or by posting it up at 
the institution to whioh the wakf property 
belongs.” 
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Acy applioatioD made by tbe Mntwalli 
will, cf ocnree, beicqnired into by the Dis> 
triot Jndge before eanotioDiog a lease as 
Kszl, and tbe mapner in wbiob the inqairy 
may be made is indioated above. 

We are aooordipgly of opioioD that the 
order of tbe Coart below mast be set aside 
and the ease seat baok to the learoed DIs* 
triot Judge in order that be may enqaire into 
tbe merits of tbe applioatioo and dispose of 
it aooordipg to law. 

Let the record be sect down witbont 
delay. 

Order set a<tidei 
Case remanded. 


MADRAS HI&H COURT, 

Secoud Civil Appeal No. 1195 op 1918. 
December 11, 1919. 

Tresenti —Mr. Jnstice OldSeld and 
Mr. Jaslice Seebagiri Aiyar. 
MUTHUSAMI IYEB-Defendamt 
N o. 17— Appellant 

versus 

VARADA VYROYAN AND OTHERS— 
Dependants Nos. 1 to 12, 14 to 16 

AND PlAINTIPS—ResFOaLENTS. 

Evidence Act of 1^7^^, s. 9?, pronw (2)—Con- 
attuction of document—Ambignity^Ivtention oj 
parties •‘Oral evidence, admwsib«7i7y oJ. 

Where effect can bo given to every word used 
in a document, it is not open to the parties to 
adduce evidence as regards their intention, but 
whore certain words, tho use of which is super- 
tluous, render the document ambiguouB and it is 
clear titat tlic parties intended something different 
from what has been actually written, then under 
section 9?, proviso <2) of the Evidence Act, oral 
evidence is admissible to show what tho parties 
really intended, [p. 477, col, 1.] 

The provision regarding interest in a document 
van as follows: “1 shall pay for the aforesaid sum 
every year calculating interest at teii htlaiiis of 
paddy per year": 

I/cM, that tho word ‘calculating' would he 
tneaningloss unless there was a basis on which 
til e calculation was to bo made and the document 
being silent as to the basis, oral evidence was 
admissible to show what the basis was. [p. 477, 
col. 2.] 

Second appeal against tbe decree of tbe 
Court of tbe Temporary Subordinate 
Jodgp, Tanjore, in Appeal Sail N*'. 100 
of 1917, preferred against tbe decree of 
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thoGoertof tbe District Maasif, Yalangimao* 
in Original Sait No. 338 of 1914. 

FACTS.—It was stated in a bond on a 
loan of Rs. 300 that interest was payable 
every year “oalcalated at tbe rate of 10 
k'dams per year”. The qaestior, which tamed 
opon tbe constraotion cf this phrase, was 
whether external eviienoe was admissible to 
explain itsmeaniog. Tbe lover Goarb re¬ 
fused to admit each evidenoe. 

This second appeal and tbe memorandnm 
of objections £led by respondents Nos. 1 
and 2 oamo on for bearing oq the 17ih 
and 18tb September 1919, before Seabagiri 
Aiyar and Moore, JJ. 

Mr. 8. Jogadtsj Aiyar, forthQ Appellants. 
—Where there is any latent ambigaity in a 
dooament, evidencp, both oral and of snb* 
eeqnent oondaot, is admissible to show the 
real meaning. Suhramania Iyer v. BajeS' 
wara Sethupathi (1), Tbe sabseqaent 
oondaot of tbe parties is the best guide 
to show who tbe ambigaoa) portion was 
onderstoed by them. 

Mr. S. Visuianatha Aiyar, for Plaintiff- 
Respondents.—Tte words in qaestion are 
oapable of a olear meaning withoat external 
help. So external evidenoe is eiolnded in 
Uw. See Bal Kithen Dus v. W. F, ,Legge 
(2), Dultoo V. Ramchantra (3), Abaji v. 
Laxman (i-), Achutaramaraju v. Sul^baraju 
Protap Ohanira Saha v. Mohamed 
AH Sarkar (6), Maung Syinv. Ma ShweLa 
(7) and Venkatosubba Satirial v. Suhramania 
Aiyar (b). Tbe 10 kalams is tlie ipterest 
nn the whole loan in the absanoe of words 
'’per 100’’ or other words to that effect. 
Stibramarjia Iyer y. Rnjesioara Sithupathi {\) 
does not, therefore, apply. 

Mr. 5. Jagaiisa Aiyar, in reply.—Tbe pro* 

(1) 33 Ind. Cas. 627; 40 M. 1016. 

(2) 22 A. 149; 2 ? 1. A. 53; 4 C, W. N. 151; 2 Bom. 

L. R.533, 7 Sar. P, 0. J. 601; 9 Iml. Deo. (n. a.) 
1130. 

(3) 30 B.119; 7 Bom L. H. 68>. 

(4) 30 B. 42Pj 8 Bom L. R.. 553. 

^5) 25 M. 7; 11 M. L J. 370. 

(6) 20 Ind. Caa. 443; 41 C. 341; 19 C. L. J. fi6: 18 
C. VV. N. b92. 

(7;41Ind. Cas. 01?; 45 0. 3:0j 16A.L.J.835; 

33 M. L. J. 618; 3 P. L. W. 185; 6 L. W. 777; 22 0. 
W. K. 257; 23 M. L. T. 35: 27 C. L. J. 176; 20 Bom. 

L. E 278: (1918) M. W. N. 309: 9 L. B. E. 114; 11 
Bur. L. T. 21; 44 I, A, 233 (P. 0.). 

(8) 42 Ind. Caa. 82?: (1917) W. K- 67*; 6 L, W, 
703, 
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vision for yearly payment of interest would 
be a mere repetition, if read as contended. I 
submit that there is a latent ambiguity. Com¬ 
pare Waicham^. East Africi Protectorate (9). 

Me. M. S. Venkatarama Atyarf for some 
other Respondents.—If seetion 92 does not 
apply, aeotion 97 of the Indian Wvideooe 
Aot applies. And evidenoe may bs adduced 
to show to whiob set of two existing feots 
the language used was intended to apply. 
In the bond, the interest is payable 
yearly and is to be oaloulated. There is 
no oaloulation required if the rite was 
for the whole lot. The prinoiple is 
explained in Redfern, In re, Bedfern v. 
Eryning (10). 

Mr. Tisxanatha Aiyjr in reply. 

JUDGMENT.—The question in this case 
is whether evidence can be given as to the 
meaning to be attached to certain expres¬ 
sions in Exhibit A. The provision as to 
interest translated literally is as follows: — 

** I have borrowed from you Rs. 300 0 0,.. 

.I shall pay.for the aforesaid sum 

every year oaloulatiog interest at ten Ealams 
of paddy per year within the 30th of Masi 
and have the payments of the same endors¬ 
ed hereon.*’ The contention on behalf of 
the appellant is that the words ‘ oaloulating 
interest" would be meaningless unless there 
is some basis on which the calculation is to 
he made. On the other band, the Vakil for 
respondents Nos. 1 and 2 contends that the 
doonment read as a whole can be given effect 
to, and that there is no ambiguity in the 
language. The learned Vakil’s contention is 
that the language, as it is trauslated, amounts 
to saying that the ten Kalams of paddy is 
to be the interest upon the whole snm of 
Re, 300-0 0 borrowed uod^r the document. 
If that meaning oan be attributed to the 
dooument, be oantends that it is not open 
to us to speculate as to what .vas the inten¬ 
tion of the parties. If we are clear that 
the document, as it stands, that is, every 
word of the document, as it stands, can be 
given effect to, then there can be no doubt 
that it is noc open to the parties to adduce 
evidence as regards their intention. Bat, 


(9) (1919) A. C. 533; 87 L. J. P. C. loO: 81 T. r. 
E.491j 120 L.T. 258. 

D. 113 47 fi. J. Ch. 17; 37 L. T 

2411 25 W. R 903, 


as we pointed out, the words ^ calculating 
interest" do contemplate that there is some 
basis upon which the oaloulation is to be 
made. As Mr. Yenkatarama Aiyar argued 
before us, all the words of the document 
cannot be given effect to, if the contention 
of the Ist and 2nd respondents is to be 
accepted. The words “ calculating interest" 
would be then supeiHuous. We have no 
right to assume that the writer of the doou¬ 
ment used eupetffaons words. If once we 
come to the conclusion that there is no 
supeifluity, the document becomes ambigu¬ 
ous and it is open to the parties to addnee 
evidenoe to explain its real intention, 

A nnmber of oases were quoted before us 
by Mr. Visvanatha Aiyar for 1st and 2Qd 
respondents. No doubt the Judicial Com¬ 
mittee have held in Bal Kishen Das v. W. E', 
Legge (2) and Maung Eyin v. Ma Bkioe La 
(7) that it is not open to the parties to 
adduce oral evidence when the dooument 
is clear and explicit. He also relied upon 
the decision in Protap Chandra Saha v. 
Mohamed Alt Sarkxr (6). But that was 
different from the present case, in the 


present case, unless we are prepared to agree 
with the learned V'’akil for resnondents Nos. I 
and 2 that (he language *' oaloulating in¬ 
terest" ehould have no operation, we are 
bound to aoospt the argument of the appellant 
that the parties intended something different 
from what has been actually written in the 
document. In these oiroumstanoes, proviso 2 
to section 92 of the Evidence Aot is ap< 
plioable to the case. The document is silent 
as to the basis on which the calculation 
is to he made and, therefore, oral evidence is 
adraiseible to show what the basis is. It 
may be that respondents Nos. 1 and 2 may be 
able to satisfy the lower Court that the 
parties really intended to provide only ten 
Kalams as interest for the whole of Rs. 300. 
That ooDolusion may be come to on looking 
into the evidenoe which has been let in the 
oaee. The Subordinate Judge has held, relying 
upon some of the decisions quoted by him, 
that oral evidenoe is not admissible. In our 
opiniDn he is wrong, Under the oirciim- 
stanoep, we must call upon the Subordinate 
Judge to return a finding in the light oC 
the above observations on the :'«uejiion 
whether ten Kalams represer.t thf 
due on the amount of Rs. 300 cr u; c * 


one hundred of the 



/ 1 
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evideDoe will be allowed. Six weeks are 
aUowed for submission of finding and seven 
days for filing objeotions. 


In oomplianoe with the order oontained in 
the above jadgment the Temporary Sab 
ordinate Judge of Tanjore sabmitted the 
following 

FiNDi^O’.—In this seoood appeal their 
Lordships of the Madras High Court remitted 
the following issue for a finding to be given 
on the evideooe already on record. 

The issue is: — 

'‘Whether 10 Ealams mentioned in Exhibit 
A represent the interest due on the amount 
of Es. 300*0>0 (Rupees (three hundred) or 
upon eaoh one hundred of the Rs. 300 0-0 
(three hundred rupees).” 

The endorsements on Exhibits A and B 
are quite olear as to the rate of interest 
the parties have stipulated for. At page 7 of 
the printed book of select doouments, we find 
that towards interest due for three years, 
90 Kalams of paddy was paid on lltb May 
1899 under Exhibit A-1, and a similar 
endorsement for the subsequent payment of 
three years ending with 12th May 1902 was 
also made under Exhibit A«2. A payment 
of Rs. 200 wa8 made towards the prinoipal 
on 12th May U 02 and an endorsement to 
that effeot was made on that day. Another 
endorsement of payment of 10 Ralams of 
paddy doe on 12th May 1903 was also made 
on that day towards the interest due for 
one year on the balanoe of prinoipal of 
Es. 100, These three endorsements make 
it olear that the payments of interest were 
made at the rate of lO Kalams for every 
Rs. lOO-O-U. Similarly we find at page 9 of 
the printed papers that towards the interest 
due on Exhibit B for three years ending 
with 20th Jnne 1902 75 Kalams of paddy 
was delivered as the interest of Rs. 250, as 
the endorsement on Exhibit B would show. 
Defendants' 2nd witness, whose evidenoe is 
printed at page 17, refers to all these pay* 
ments. The learned Distriot Maosif has 
also disoassed the evidenoe in paragraphs 15 
and 16 of bis judgment and found that the 
rate stipulated for was 10 Kalams for every 
Rs. 100 aud 1 quite agree with him. J, there* 
fore, find on the issue that 10 Kalams men* 
tioned iu Exhibit A represent the interest due 
upon each one hundred of the three hundred 
rupees. 


This second appeal and the memorandum 
of objeotioDB filed by respondeoie Nos. 1 
and 2 coming on for final hearing after the 
return of the finding of the lower Appelhte 
Court upon the issue referred by this 
Court for trial, the Court delivered the 
following 

JUDGMENT.—We accept the finding and 
modify the decree of the lower Appellate 
Court by substituting the figure 2,500 for the 
figure 1,298*4*4 in the lower Court's decree 
printed at line 23 of page 46 of theprinted 
paper. This figure is agreed to by both tbe 
Vakils. 

As a coDsequeuoe of tbe above tbodifioa* 
tion paragraph 4 of tbe decree must be 
deleted. Tbe decree will make it clear that 
this modifioAtioD enures for the benefit of 
defendants Nos, 9 to 11 as well. 

Appellant is entitled to bis costs in this 
Conrt as against respondents Nos. 1 to 8. The 
time for redemption will be four months 
from this date. The memorandum of 
objections is dismissed with tbe oats of tbe 
appellant. 

H. c. P. 

Decree modifie 1. 


LAHORE HIGH COURT. 

First Civil Appeal No. 998 of 1917. 

April 23,1920. 

Present :Justice Sbadi Lai and 
Mr. Justice Broadway. 

Musammat GANESH DEVI and iNOTHES 
—Plaintiffs—Appellants 
versus 

DARSHAN SINGE, minor, Tfioaooa 

Musammat DEWAN DEVI uis uorfllR— 
Defendant—Eespoident. 

Casfym or Hindu Late—Kapur Khatria of Jhelum 
Distnet—Presumption—Burden of proof—Mere »«• 
achoH, lohether enough—Hindu Law—Widow, right of, 
to share on partition—Widou) in possession of family 
house—Declaratory suit, whether competent. 

Whore the parties are high caste Hindaa and do 
not depend upon agriculture for their livelihood, 
the ordinary presumption ia that they are governed 
by the proviaiona of the Hindu^Law, and fcho.oaus 
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rests heavily on the party denying this to establish 
the existence of a custom at variance with that law, 

[p. 479, col. 2.] 

Kapur Khatris of Jhelam District are governed 
by HinduLaw in matters of partition [p 4bC,col 2.] 

In order to establish a custom, wherein the in¬ 
terests of a female are in conflict with those of a 
male, it must be shown by clear and cogent evi¬ 
dence that there was actually an assertion of her 
claim by the female and a denial by the male, 
[p. 480, col 2.] 

Mere inaction, which may be due to various causes, 
e. if. mutual good will or ignorance of the law, affords 
no indication of the fact that the rule of Hindu Law 
has been abrogated and a custom at variance with 
it has taken its place- [p. 480, col. 2.] 

The rule of the M itakshara Law is firmly estab¬ 
lished that a mother is entitled only to maintenance 
until partition, and that she can never herself ^ 
demand a partition. But if a partition takes place 
by the act of others, not being strangers, she will 
be entitled to receive a share, if the effect of that 
partition is to break up or diminish the estate out 
of which she would otherwise be maintained, 
[p. 479, col. 2; p. 480, col. I.] 

Where, therefore, one of the co-sharers in a joint 
estate having applied for partition, the widow of 
the last male owner sued for a declaration of her 
title to a share in the estate: 

Held, {I) that she had a right to claim a share 
equal to that of the other co-sharers; [p 480, col- )0 
Musammat Pal Devi v. Fakir Ghand, 00 P. B. 1895, 
followed. 

. (2) that as the widow was residing in the family 
house, the declaratory suit was maintainable. Cp< 
48J, col. I.] 

First appeal from the decree of the Seoior 
Snhordinate Judge, Jhelom, dated the' 24th 
January 1917, dismissing plaintiffs’ suit. 

Mr. Hand Lai, for the Appellants. 

Mr. Mukand Lai Puri, for the Respondent. 

JUDGMENT.—The dispute in this appeal 
relates to the estate of Sardar Bahadur 
Rattan Singh, a Kapur Khatri of Kala in 
the District of Jhelnm, who died in 1905 
leaving house property as well as landed 
property. The following pedigree-table 
explains the relationship of the different 
persons interested in this litigation:— 

RAJ RUP. 


Dal Singh. Muhbub Halram Wazir 

Singh, Rai. Singh. 

S. B. Rattau Singh 

~i[usammat GanesU Devi (P. No. 1.) 


Gulab Singh, S. Slier 

I (P. No, 2.> 

Darahau Singh 
minor, defondanl. 
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On the death of Rattan Singh his two 
sons Gulab Singh and Sber Singh beoame 
the joint owners of bis estate, and upon 
the former’s death in January 1914 his 
minor son Darsban Singh was recorded as 
a joint owner with bis uncle. It appears 
that the family continued to be joint until 
1915, when on account of certain disputes 
several applications were made on behalf 
of the minor for the partition of the landed 
estate. Musammat Ganesb Devi, the widow 
of Rattan feingb, taking advantage of the 
partition proceedings, applied to the Revenue 
Officer praying that, as under the Hindu 
Law she, on partition, was entitled to a 
share equal to that of each of her male 
descendants, she should be allotted laud 
representing that share. Her application was 
rejected by the Revenue Officer on the ground 
that she was not recorded as a joint owner 
in the revenue reocrds, and she was direct¬ 
ed to institute a suit in the Civil Court 
in order to obtaiu declaration of her title 
to a share in the estate. 

Id compliance with that direction Musam- 
mat Ganesh Devi, along with her son Sber 
Singh, brought the present action against 
her minor grandson Darsban Singh to 
obtain a declaration that each of the three 
members of the family was entitled to 1/drd 
of the estate on partition. This claim 
was resisted by the defendant on the 
ground that the parties followed custom, 
in accordance with which a female in the 
position of Musammat Ganesh Devi was 
entitled, not to a share in the estate, but 
only to maintenaEoe. The Subordinate Judge 
has upheld this contention, and dismissed 
the sail, with the lesult that the plaintiffs 
have come up to this Court on appeal in 
order to show that the custom set up by 
the defendant has not been established. 

Now it is beyond question that, as the 
parties are high caste Hindus and do not 
depend upon agriculture for their livelihood, 
the ordinary presumption is that they 
are governed by the provisions of the 
Hindu Law, and the onus rests heavily 
upon the defendant to establish the existence 
of a custom at variance with that law. 
The rule of the Mitaksbra Law is tirmly 
established that a mother is entitled only 
to maintenance until partition, and that 
she can never herself demand a partition. 
But if a partition takes place by the act 


INDIAN OASBS. 



4S0 


INDIAN OASES. 


[IdSO 


OAMESS DBVI V. DABSSiN SINGH. 

o( others, Dot being strangare, ehe will ba 
entiitldd to reseiva a share, iE the eSeit o( 
that partition i3 to break up or diminish 
the estate oat of wbish ehe wonld other¬ 
wise be maintained. Viis Mayne’s Hindi 
Liw, 8th Edition, paragraph 479. 

There oan be no doobt that the defendant 
took prooeedings for the partition of the 
joint estate, and that fast gave Murimmat 
Ganesh Davi a right to olaim a share 
eqaal to that of her son or grandson, 
vide Siusammat Pal Devi v. F-ikir Ghand 
(1). The vital qae’^tion for determination 
is whether the right conferred apon her by 
Hinda Law has been taken away by a valid 
eastom binding opon the parties. Now, we 
have oarefally examined the evidense 
addnoed by both the parties on this ^sabjeot 
and reached the oonolasion that the defend¬ 
ant, on whom the onus rested, his failed 
to discharge it. Oar attention has been 
invited by Mr. Makand Lil Pari for the 
respondent to ten imtanoea (see pages 24 and 
25 of the paper-book where these instances 
are set oat\ six of which are said to relato 
to Kapur Kbatris and the remaining 
four to Kbatris of other sub'Castes The 
first thing, which strikes us with respect 
to tbeee instances, is the fact that there 
is not a single document to establish any of 
them, and a perusal of the testimony of the 
witnesses shows that, while they make bald 
statements, they do not give any partfoahrs 
of the instances deposed to by them. Accord¬ 
ingly we are unable to ascertain the exact 
oiroumsbaiioes in which the females did not 
get their share. Now, it is a matter of 
common knowledge that a widowed mother 
among the Hindus ordinarily prefers to 
live with her sons, even if the latter effect 
a partition of the joint estate ; and that 
she does dot desire to assert against them 
her right to a share in the estate. Her 
inaction may be dns to ignorance of her 
rights under tbe Hindu Law or, as it some¬ 
times happens, to her desire to allow her 
sons to take the whole of the estate. 

Instances of the description described 
above cannot be regarded as a satisfactory 
proof of a custom contrary to the doctrine 
of Hindu Law on the sabjeot. Indeed, 
even the meagre information supplied by 
the witnesses for the defendant shows that 

(1) 60 P. K. 1805. 


io a^ least thras instauooi, namely, those 
relatiag to the partition of the estates of 
Hira Nand Khanna, Sak'oira Mai Malhotra 
and Shib Dial Malhotra, the mother either 
resided with one or other of her sons or 
made no objection to the sous dividing 
the whols of the joint property among them* 
selves : and we think that something varr 
similar must have happened in other 
oases. 

In order to establish a custom of this 
kind, in which the interests of a female 
are in oondiot with those of a male, it 
mist be shown by clear and cogent evi* 
denoe that there was actually an assertion 
of her claim by the female and a denial 
by the male. As observed already, mere 
inaction, which may be due to various oansee, 
e p., mutual good will or ignorance of the 
law, affords no indication of the fact that 
the rule of Hindu Law has been abrogated 
and a custom at variance with it has taken 
its place. 

The plaintiffs have mtde an -attempt to 
prove four iDstanoes in which the mother 
is aaid to have got a share along with her 
sons on a partition of the joint estate. 
Here again, the evidence, which is wholly 
oral, does not appear to be satisfactory, 
but as the learned Subordinate Judge points 
out, there is at least one instaucs which 
has been satisfactorily established. It 
appears from tbe evidenos of the plaintiffs’ 
witness Kirpal Singh that his father e 
estate was divided equally among his three 
eons and his widow, and that the witness’s 
mother is still alive and enjoys the profits 
of l/4tb of tbe estate. This instance, in which 
the widowed mother got her share on 
partition equal to that ofeacbofber sons,, 
is, in our opinion, entitled to great weight. 
It is certainly more valuable tbau half a 
dozen or mors instances, in which a mother 
for some reason or other did not choose to 
assert her right and decided to live amicably 
with her eons, 

On an examination of the entire evidence 
before ns, ws are not satisfied that any 
custom depriving the mother of her share 
in accordance with Hindu Law has bseu 
established. We Oinnot, therefore, oonfiroi 
the finding of the District Judge on the 
question on which the case ban been fought 
out between the parties. 
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The ODly other matter urged by Mr. 
Makaud Lai Pori for the respondent is the 
contention that the plaintiffs sbonld have 
filed a sait for possession and not for a 
mere deolaration. Now, it is admitted by 
the learned Cocnsel that this objeotion has 
no application to the landed estate and is 
confined to the bonse property. There can 
be no manner of donbt that one of tbe 
plaintiffs, Sfaer Singh, is in joint possession 
of all the houses ; and he was not, there* 
fore, called nponto sue for possession. For* 

( tber, Musammnt Q-anesh Devi is residing in 
the family dwelling house, and as her son 
Sher Singh, who does not dispute her light 
to joint possession, is probably in actual 
possession of the other houses, we oont ider that 
tbe suit for declaration was rightly brought, 
more especially when it is not shown 
that the minor defendant is in exclusive 
possession of any of the honses. 

For the reasons recorded above, we 
accept the appeal and grant a decree that 
the plaintiff, Sher Singh, is entitled to l/3rd 
of the joint estate, and that Musammat 
Ganesh D®vi is entitled, in the event 
of the joint estate being partitioned, to a 
similar share. As regards coats, we observe 
that Sher Singh’s right (o a share in tbe 
estate was never disputed, and that the 
controversy was confined to the claim 
made by Musammat Ganesh Devi. Having 
regard to the value of that claim, we 
direct that the plaintiffs eball recover 
half tbe costs incurred in both the 
Coarts, 

Appeal accepted. 


MADRAS HIGH COURT. 
Appeal aghn^t Oroba No. 177 op 191 
Novembers, 1919. 

resent. — Mr. Justice Sadasiva Aiyar a 
TT Spencer. 

PADAYAOHl— Defendant No. 3~ 

Appellant 

ARUMOGAM PILLAI_PMiM!,t7_ 

n-, D , Rfif'POKDENT. 

Cnrl Procedure Co-U (Act V of i:0V O 
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rr. 62, Limitation Act (IX of 1908^ 8ch. I, 
Art. 11— Sale in execution—Application to have 
encumbrance recognised, dismissal of, effect of—Suit to 
contest order — Limitation. 

The effect of an order dismissing an application 
to have it recognised that property about to be 
sold is subject to an encumbrance in favour of 
the applicant, is that the property is free of the 
encumbrance, and such order becomes filial against 
both tbe applicant and the judgment-debtor, unless 
a suit is brought within one year to contest it. [p. 
483, cols. 1 & 2.] 

Appeal against the order of the Conrt 

of tbe Temporary Snbordinate Judge, 

Cuddalore, dated the 19tb February 1919, in 
Appeal Suit No. 217 of 1916, on the file of 
the Distriot Oonrt of South Aroot, preferred 
against tbe decree of the Conrt of tbe 
Distriot Munsif, Mannargudi, South 

Aroot District, in Original Sait No. 434 of 
1916. 

FACTS appear from the judgment. 

Mr. M. Putanjali Sastri^ for the Appellant.-— 
The plaintiff’s suit was barred as it was 
not filed within one year of the order 
on the claim petition. The order on 
the claim petition was virtually one under 
Order XXI, rule 58. Tbe claimant 

prayed that in settling the terms of tbe 
sale proclamation it be mentioned that tbe 
sale was subject to bis mortgage. When 
that petition was dismissed, the sale was 
virtually one free from enoumbranoe. That 
order was outstanding against the plaintiff 
and plaintiff should have moved for the 
vacation of that order within tbe statutory 
period of one year. The substance and not 
tbo form of tbe claim application has to be 
looked to. The mortgagee cannot ignore the 
order and treat it as a nullity. The order is 
one relating tc an existing liability under a 

loortgogo. 

The casf-fl in Oantsh Krishna Kulharni v, 
NatJi'i (1) and Ayya Fatlar v. Attu- 
pnrcith Mar.akkul (2) are distinguishable. 
^'63 tlio Fnll Bench decision in Machi Raju 
Vrih'^at i’Ulnam v. Hanganayakamma (3). 

Tho anotioii'purobaeer has a substantial 
right to resist the suit. He is interested 
in r^eouring a good title and is entitled to raise 
tiie plea of Umitation. 

Mr. 0. Padmanabha Iyengar, for the Re* 


(1) 26 Ina. Ca8.6i7; 41 B. 61; 18 Bon-, b. K. 782. 

(2) 52Iiia. Cas. 938; (ifllO) M. W. 

(31 48 Ind. Caa 270; 41 M. US-.; ^ i.,. V/. 292; 24 
M L. T. 107; N- ^'^0; 30 M. U. !, 836, 
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spondents.—The mortgagee’s claim fell under 
Order XXI, rale 66. There was no prayer in 
it for the raising of the attachment and the 
order did not in terms set out that the 
mortgage was no longer subsisting. The 
order will only bind parties and those privy 
to it and the auction purchaser, not having 
been a party to the claim proceedings, has 
no locus standi to resist this suit. See 
Qanesh Krishna Kulkarni v. Damoo Nathu (1) 
and VadapalU Karasimham v. Dronamaraju 
Seetkaramamurthy (4). 

JUDGMENT. 

Spencef, J.— The properties in suit were 
attached and brought to sale in execution 
of a simple money decree. After the decree 
was passed, the judgment debtor (let de¬ 
fendant) executed a naufruotuary mortgage 
over them in favour cf the 2nd defendant 
in this suit, whr, in h's <arn, assigned his 
mortgage rights to the present plaintiff. When 
the present plaintiff sued to recover posses- 
aicn of the properties on the strength of 
the mortgage, an objection was raised by 
the 3rd defendant, who was the auction- 
purobaser at the sale in execution of the 
simple money-decree, that the suit was barred 
by limitation. 

It appears that the plaintiff’s assignor 
applied a few days before the sale to have 
the properties sold subject to bis mortgage 
and asked the Court to have it so stated in 
the sale proclamation. The claim was dismiss¬ 
ed as being made too late. The date of 
the order was 24th August 1911. The 
present suit was not instituted tilll916 and is 
clearly out of time if Article Hof the Limita¬ 
tion Act applies to it. The Subordinate 
Judge, dissenting from the view of the 
District Munsif, held that the suit was in time 
as the mortgagee’s application on 24tb August 
1911 was, in his opinion, directed towards the 
settling of the terms of the sale proclama¬ 
tion and, as snob, fell under Order XAI, 
rulr 66, Civil Procedure Code, and not under 
rule 58. 

The respondent seeks to support the lower 
Appellate Court’s order on the ground that 
there was no prayer in the application that 
the attachment should be raised, nor any 
declaration in the order that the mortgage 
was no longer subeisiing. He further argues 
that, assuming the order of 2Ath August 1911 

(4) 81 M. l(>8i 18 M. L. J. 8 11. 1. T. 266. 


was an order upon a claim petitioDj such an 
order will only bind those who were parties to 

Hand, therefore, an auction purchaser who 

was not a party to those proceedings cannot 
take advantage of the fact that the claim 
was dismissed. 

1 am of opinion that none of these repre¬ 
sentations and arguments can avail the plaint¬ 
iff who has come to Court after the period 
prescribed by law. 

Id the first place I may say I am not 
much influenced either by the fact that 
Exhibit I terms itself a claim petition and 
that the 2Dd defendant in 3 places describes 
himself in that petition as a claim petitioner, 
or, on the other band, by the fact that the 
provision of law under which it was presented 
is given as Order XXT, rule 66. We must 
look at the substanae of the application. It 
was one to have it recognised by the Court 
that the property about to be sold was 
subject to an enoumbrance in favour of the 
petitioner. 


The effect of the dismissal of this ap¬ 
plication was to create a belief in the minde 
of those who bid-for the property that the 
property was free of encumbrance. 

Can the mortgagee or his representative 
be allowed to ignore the Court’s order, to 
which he was a party, and proceed as if 
there had been no such proceedings and 
as if what was sold was an encumbered pro¬ 
perty? . . 

1 think the dismissal of hie appLjaticn 

was not a nnllity. In Lak$humanan Ohettiar 
V, P.rashcn Fillai (5), which fo lowed our 
earlier decision in tonnusamt Ftlht v. &ama 
Ammal (6). it was pointed out that one 
form of order to be made under the head of 
investigation of claims and objections in 
Order XXI, Code of Civil Procedure, is that 
definitely provided for in rule 62, which permits 
a Court to continue an attachment subject to 
a mortgage in favour of a person not in 
posEession. The learned Judges observed that 
if one particular form of order on the claim 
on a mortgage can be passed, then any claim 
that relates to an alleged mortgage or the 
exietieg liability under a mortgage must be 
a claim under role 58. I think that we 

a aiAna A# 


(6) 62 Tud. Cas. 720; 37 M. L. J. 169; (1919) M. W. 
N.663. 

(6) 38 lud. Cus. 937; 81 M. L. J. 24?. 
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Goortt acd that Qanesh Krishna Kulkjrni v. 
Bamoo Naihu (1), whioh was a oase of a mort* 
gagee assertiog bis title in response to a 
Dotioe of the Court oalHog for objeotious to a 
sale proelamatioD, is diatinguisbable. 

The oase of Ayya Pattar v. Attupuratk 
Mnnakkal (2) may be distiuguisbed on the 
ground that the applieation in that case was 
merely to have certain objeotious to anauotion 
reoorded and did not ask for any order on the 
merits of tbe petition. 

The Full Benoh decision in Macht Baju 
Venkataratnam v. Ranganayakamma (3) isoon* 
olueive on the point that an order dismissing 
a olaim petition for delay, delay being one of 
tbe grounds under wbisb olaims may be dis< 
missed under the proviso to rule 58, is an 
order whioh becomes Bnal against its 
elaimant under rule 63, unless be files a enit 
within one year of tbe order. This disposes 
of tbe respondent’s first two objections and 
of the Subordinate Judge’s reaEoning. As 
regards the third objeotion, it is obvious that 
the auotion'purohaser is very muoh interested 
in obtaining a good title to bis purobase and 
being a party (3rd defendant) to this suit, 
he oan raise any objeotion suoh as limitation 
that may serve as a bar to tbe maintenance 
of the suit. 

Now that the time has expired for in¬ 
stituting a suit to establish the right that 
was in effect negatived in tbe olaim pro- 
oeedinge, tbe question is not one of estoppel 
or res judicata arising out of the former 
proceedings, but one of limitation. This 
does not depend on any nice question of law 
whether the auctioo purobaser represento the 
mortgagee’s or tbe judgment-debtor’s interest 
after tbe sale. It is sufficient answer to the re¬ 
spondent’s objeotion to say that the plaintiff is 
necessarily bound by the final order on his 
assignor’s olaim petition and that any defend¬ 
ant, espeoially one who is in possession of 
the property sought to be recovered by the 
suit, can raise the plea of limitation. 

This appeal must be allowed and tbe 
Distriot Munsif’s decree restored with costs 
he« and in the lower Appellate Court. 

SiDxeiVA Aitir, J.—l entirely agree. An 
ingenious argument was advanced, namely 

a beeanse the anotiou-purohaser is the 
representative of the judgment debtor and 
because the judgment-debtor was not a party 

t I ® j** olaim petition, be oauiiot 

ta^e advantage of the order on the olaim 


petition when it is passed against tbe 
claimant any more than be would be bound 
by that order if it had been in favour of 
the olaimanl; and for this proposition Vadapalli 
Narasimham v. Dronamaraju Seetharama* 
murthy (4) was quoted. In that oase and in 
tbe oases following it and in the Full Bench 
oase in Ertshnasamt Naidu v. Somasundarom 
Ohettiar (.7)t which it professes to follow, no 
sale had taken place on the basis of the 
order disallowing the olaim petition and the 
only question was whether as beitceen the 
claimant on the one Hand and the judgment^ 
debtor on the other, either would be bound by 
the order on the olaim petition. But it has 
never been held that tbe olaimant is not 
himself bound by the order in favour of 
the deoree-bolder disallowing tbe olaim of 
tbe former (unless, of course, he sets aside 
the order within one year) and if the Court 
auotion-purchaser oannot take advantage of 
that order in favour of tbe decree-holder, 
tbe result would be that each an order 
becomes absolutely futile and would have no 
effect or even evidentiary value as regards 
tbe extent of title conveyed under the auction- 
sale to tbe purobaser therein. In other words, 
tbe onsucoessful claimant, who has not made 
the judgment debtor a party to the claim 
proceedings, oan again put forward his olaims 
against the auction-pcrobaeer, whether as 
plaintiff or as defendant. No oase has 
been quoted in which it has been held that 
suoh a startling result follows the omission 
to make the judgment debtor a party in 
the olaim proceedings. On the other baud, 
it has been held in several oases that the 
judgment-debtor is not a necessary party to a 
olaim proceeding and that tbe proper parties 
to such proceedings are the decree-holder 
and the olaimant. Of course, if the judg- 
ment debtor intervenes and actively opposes 
the claim along with tbe decree bolder and 
the olaim petition succeeds, be may be bound 
by the order unless be sets it aside within 
ore year, as the order may be then said to 
be passed against him also. But ordinarily, 
it is the decree holder’s right to bring the 
property to sale against the olaim of tbe 
qlaimant and tbe claimant’s right to have 
the property released (or sold subject to 
tbe olaim) whioh are litigated in such a 

(7) 30 M. 335 (F. U.)} 17 M. L. J. 05{ 2 1-i. L. T. 

116. 
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petition. The anotion purahassr is entitled 
to take advantage of the order against the 
olaimant in aaoh a oase (if it is not set aside 
by a suit within one year), not because the 
purchaser is the representative of the deoree- 
holder, but heoauEetho order whiob establish¬ 
ed the right of the deoree holder to bring 
the property to sale against the olaim of 
the claimant cannot he given efffot to 
otherwise and was clearly intended by the 
Legislature to have the effect of preoluding 
the claimant from putting forward his olaim 
again in opposition to the auotion*pnrchaser 
at the sale held in pureoance of the order 
against the olaimant. The oonclusive establish¬ 
ment of the deoree holdei’s right to bring 
the property to sale free from the olaimant’a 
alleged inoumbrance involves the right of 
the pnrohaser at that sale to get a title to the 
property free from such enoumbranoe. 

I oononr in allowing the appeal with 

costs. 

M.C. P. , „ j 

AppCQl QliOWBd. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 63 ok 1917. 

April 24, 1919. 

pretenU —Mr. Crump, A. J. C., and 
Mr. Kemp, A, J. 0. 

Mir SHER MAHOMED son of Mir 
ALLAHDAD khan and otber^— 

Appellants 

versus 

JETHOMAL SON of VISHNOMAL and 
OTHERS—Respondents. 

;uL'irtlar,«i?rccHic'Hf If/, zemindars/■()/• 

/mn of '■uflomanj dnex~A<jr€ei>ient, uheiher can 6e 
(jvoided—Jayi>< in Siml—lhnnt, nafure of. 


A jfiyi/dai- eutoved into an agreement ^vilh 
certain zeinindarg liotding permanent rights m the 
ja.jir land, whereby ho hound himself to accep 
certain rates in cash and kind m consideration of 
the customary dues ho was entitled as jagirdar 
to receive On tho death of the jmjn-dar his son 
l.rouLditthc present suit to avoid this agreement 
nn the trroundB that by the tcrmB of the grant con¬ 
ferring the im/ir a limited estate only was conveyed, 
the grantee's riglits to alienate being restricted, that 
the agreciiiont did not create pcni.unent right?, 
god that he was uct bound thcrchy. 


Held, upon a consideration of the history of 
alienations in Sind and the terms of the wnud 
conferring tire jagir, that the m ention rf the 

grantors waa to confer a hereditary "“‘“‘tint 
perpetuity without imposing any condition restrict¬ 
ing alienations that upon a proper construction 
of the agreement the intention was to make a 
permanent settlement, and that the plaintitf was 
bound thereby, [p. 487, col. 2; p. 488, col. 2; p, 469, 

Ap^peal from the deoision of the Distriot 
Judge, Hyderabad. 

Mr. Rupchand Bilaram, for the Appellante. 
The Hon’ble Mr. Earchandrai Vithindas, for 

the ReepoudeDts. 

JUDGMENT.—The 1st plaintiff (herein¬ 
after oalled the plaintiff) is the Jagirdar of 
the lands held by the defendants and as 

such entitled to recover aertain ou&tomary 

due?. The defendants are Zamindars hav¬ 
ing permanent rights in the land. The 
normal method by whioh the Jagirdar re¬ 
covers what is due to him is by an annual 
appraisement of the crop (batai) whereat a 
share of one-third is assigned to the Jagir¬ 
dar In the present ease the father of the 
plaintiffs on May 2nd 1887 eieouted 
in favour of the father of the defend- 
ants and certain other Zamindars an agree¬ 
ment (Exhibit 55). whereby he bound him- 
eelf to accept certain rates in cash and kind 
in consideration of the customary dues. 
It appears from paragraph 6 of that document 
that there had been similar agreements in 
the pest and that this was merely one of 
aseriee, butthre earlier agreements have 
not been made evidence by either party. 

Stated broadly the question which falls 
to be decided in this appeal IS, whether the 

rights of the Jagirdar on the one hand and 
the Zamindars on the other are governed 
by this agreement, or whether plaintiff can 
B8t it aside, and either olaim enhanced oasb 
rates, or revert to the earlier system of 
“fiaiai." The lower Courts have answered 
Ibis question against the plaintiff and hence 
the present appeal. The case made for 
the plaintiff is twofold. In the Brat place 
it is aigned that qua Jagirdar hfs father 
could not enter into any agreement whioh 
would bind his successor and in the second 
place that the arrangiment evidenced by 
Exhibit 55 was not intended to be per¬ 
manent as between the parties to it and 
could Lot in any case bo mveked by sue- 
oeseoTS of such parties. There are thus two 
distinct matters for disouseiop, lbs 
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natore of a Jagirdari estate snob aa is 
held by the plaintiff, and seco'id^ the oorreot 
ooDstrnotion and effect of Eshibit 55. 

As to the 6rst matter it is neoesaary to 
say a few words on the history of the 
Jagirs of Sind. Both parties have asoepted 
as authoritative the aooonnt oontained in 
the two volumes of the " History of Aliena* 
tions in Sind” published under the autho* 
rity of the Bombay Government, and the 
references in what follows are to the pages 
of that publioation. The Jagir in the present 
case belongs to one of what are styled the 
“Four Great Families.” These families,tfaongh 
not themselves ruling ohiefp, were closely 
Qonneoled by blood with the Talpur Amirs 
who ruled Sind npto the date of the eon* 
quest in 1843 and their holdings were the 
subject of a separate settlement on the 
part of the British Government. The con* 
quest of 1:4^ put an end to their rights, 
and forms the true starting point of this 
case. Before the conquest tfao rights of the 
Jagirdars wsre vague and ill defined (see 
pages 10 to 15) and were in no case more 
than grants for the term of the life cf the 
grantor and tbs grantee (page 21). After 
the conquest the British Government took 
in band the settlement of the Jagirs, and 
prolonged enqu'ries were made. Ae a 
result of these enquiries after a lanse of 
18 years, Sanads were i'jsued in 1861 for 
the purpose of defining the Jagirdars’ rights 
in relation to the British Government. A 
detailed examination of the history of this 
settlement would be supeiflaons. Itis8u6B> 
oient to say that the intention manifested 
throughout was to oonter hereditary rights 
in prepetuity. A few extracts will suffice. 
On the 22Dd February 1847 Sir Charles 
Napier offered certain terms to the Jagir¬ 
dars upon which they could have their 
holdings made perpetual (page 67). In 
1850 Mr. Pricgjp, then Commissiocer in 
Sind, held that this offer was still open, 
but^ the ooDsideiation of it must be deferred 
until full enquiries bad been made (page 
105). Tn 1853 Mr. Frere (afterwards Sir 
• Frere), at that time Commissioner 
in Sind, held that the question was still 
open (page 129). Iq 1855 the question of 
a grant in perpetuity was still und^r con- 
Bideration (page 177). In 1856 Colonel 

Commissioner in Sind, 
a e wo courses with special reference 


to the Jagirs of the Four Great Families^ 
The first was to leave the existing incum¬ 
bents in possession for their lifetime of the 
estates which they held and on their deaths 
to resume the uncultivated portion and re¬ 
grant the rest to their legitimate male 
heirs in perpetuity: the second to resume 
the whole on the death of the present 
holders, and to give pecuniary compensa¬ 
tion to their heirs (page 192). In these 
preliminary stages of the discussion there 
is nothing to indicate any design to make 
a settlement in the form of a grant for 
one life only, or to restrict th* rights of 
the Jagirdars to a succession of life estates. 

Passing from the stage of preliminary 
discussion we find in 1858 a definite pro¬ 
posal submitted by the ** Special Commis¬ 
sioner for Jagirs,” which led direoMy to 
the eettlement of the rights of the * Pour 
Great Families” among which the plaintiff’s 
family is innlnded (see pages 210 to 219). 
In this report Mr. Ellis deprecates the 
second alternative advocated by ColonelJaoob 
(sse paragraph 5!) and proposes are grant (o 
the lineal male heirs. In dealing with this re¬ 
port the Government of Bombay recommend¬ 
ed to the Government of India that "The 
Jagirs of the Talpurs on the death of the 
present inonmbents should bs continued to 
legitimate lineal male descendants” (page 
221), On October 27, 1858, the Govern¬ 
ment of India accepted this proposal (page 
230). lu 1859 the Government of Bom¬ 
bay again addressed the Government of 
India on this subject and in so doing they 
classified these Jagirs as "hereditary” (page 
241) in oontradistinotion to "grants for 
one life after the demise of the present 
holder ” or " grants for the lifetims of the 
present holder.” This classification was ap* 
proved by the Government of India (page 
242', and in 1859 the Secretary of State 
for India in Council decided that Jagirs 
should be " continued in perpetuity to lineal 
male descendants” (page 250). 

This settlement is evidenced by the Sanad 
issued in 1861. In the case of the plaintiff’s 
family the Sanad is in the form printed at 
page 442. The preamble recites the reason 
which moved the British Governmeut to 
make the grant. The first paragraph non- 
fers a life estate on the existing ip.<-'i, 2 >bonta 
in all the property then in ttieic 
Tie second paragraph confers onon 'lio 'iLidtii 
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male beire a smaller estate of 70,000 bigha$. 
Q?be property now in snit is admittedly 
•omprised in those 70.000 higha$, and the 
qaestioD is, wbat is the nature of the estate 
oonferred. The plaintiff is the grandson in 
the male line of the original grantee, and 
there are admittedly no sharers in the 
estate. 

Reading the Sanad in the light of the 
prerions history, it is clear that there is 
no expressed intention to confer anything 
bat an absolnte estate. The only express* 
ed ecnditioD is "loyalty and good bebavi* 
onr” on the part of the grantee and his 
BQseeesors. The appellant’s Pleader has laid 
stress on this condition as indicating that 
it was intended that the bolder for the 
time being sboald haTe a life estate only. 
Bat it is not easy to Eee why a condition of oon> 
tinned loyalty is incompatible with an estate 
in other respecte absolnte. That the fntnre 
support of the family was among tbe motives 
which induced the British Government to 
make the grant as recited in tbe preamble, 
suggests no donbt an intention that tbe 
propeity should not be alienated, but tbe 
operative portion of the grant contains no 
restrictive condition of this nature. It was 
also somewhat faintly argued that where a 
grant was of the royal share of tbe revenue 
only, there was a presumption that a life* 
estate only was intended, bat no antbority 
was cited fora proposition which is certainly 
not self evident. It is uonfoeesary to set 
ont in detail tbe passages in tbe History of 
Alienations on which the Pleaders on either 
side have more specially relied. They have 
not been overlooked, bat tbe general trend of 
the dUcoesion shows beyond doubt an inten¬ 
tion to confer an hereditary estate in per* 
p6tnily,and that appears to be the plain mean* 
ing of tbe Sanad. 

But it was urged that in tbe light of certain 
decisions of tbe Privy Ccunoil it was in¬ 
cumbent on tbie Court to interpret tbe Sanad 
as conferring no more than a sucoessicn of 
life-f states. As to these decisions ti mast 
be said, speaking with all deference, (bat a 
leported case is lo anlhority except upon ite 
own facts. There are Jagir tenures all over 
India. In eveiy part of tbe country the 
history of thoie tenures varies, and the terras 
of tbe Sanads also vary. No doubt, tbe 

(decisions cited lay down most valuable guides 


to construction, of which this Court will gladly 
avail itself, but it ia unsafe to seek to argue 
from Jagira in Chbota Nagpur to Jagira in 
Sind. In the worda of the Privy Oounoil, 
"The question depends upon tbe eonatruotion 
of the Sanad, but that oonstraction may be 
aided by a consideratiou of tbe surrounding 
ciroamstanoeB, and of tbe oaoasioir on which 
it waa grantad” : Qulabdas v, Oollfctor of 
Surat (1). Here both the Sanad and the 
history of the case indicate an hereditary 
grant in perpetuity. A large number of oases 
have been cited, and if they are not discussed, 
it ia because they are readily distinguishable. 
There are, however, two decisions of the Privy 
Council which have an important bearing 
on the matter, and which embody to a large 
extent the respective contentions of the 
parties before ue. Tbe 6rst of these is tbe 
case last cited. The second is tbe case of 
Doatbai v. hhvardas (2). In the former 
ease it was held that the grant was hereditary 
but that each of tbe descendants of tbe grantee 
took it for life only. The decision is based 
on (1) the object of tbe grant, and (2) the 
special terms of the Sanad. The object was 
held to be "the maintenanoe of an important 
family" and so far the case is analogous to 
that now before us, but when we come to 
consider tbe epeoial terms of tbe Sanad, all 
resemblanse ceases. There 'Mahals’ granted 
in Jagir were in effest part of a peoeion 
secured to tbe grantee by the Sanad and as 
the pension was plainly iualieDable, it fol* 
lowed that tbe Jagir land was also inalienable. 
Their Lordships, "having regard to tbe peculiar 
obaraoUrof this grant," held, that there wae 
only a life estate. Jo tbe present case 
the only words in tbe Sanad which can 
be relied on in support of the appellaut’s 
view are "So that provision may be made 
not only to meet the present necessities 
but also for the future support of tbe sons 
and lineal male descendants of a certain 
member." Can these words in tbe preamble 
be held to control tbe grant so ae to exclude 
the ordinary meaing of the words, it le 
ordered that the amount of 70.000 bighas be 
accorded to tbe lineal male heirs," which ap* 
peer in tbe operative part of tbe dooumentP 
The meaning of such worda is laid down by 

(1) 3 B. 186 at p 189; 6 I. A. 64; 8 Sar. P. 0-J. 
889; 2 Ind. Deo. (n. s.) 126. 

16 B. 222 (P. c.); 18 I. A. 22; 15 Ind. Jur. 164 ^ 
281j 6 Sar. P. C, J. 10; 8 Tnd. Deo (n. s ; 160. 
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the Privy ConDoil in the seoood of tbe two 
aases oited, Dosibat v. Tshvardas (2): 'where 
there is a grant to a man and his heirs and 
nothing to ooDtrol tbe ordinary meaning of 
the words, the grantee takes an absolute 
interest.” 

The essential gnestion is what was tbe 
intention of tbe grantor, and in this oonneotion 
it is relevent to consider the view which was 
held at tbe time of tbe issne of the Sanad as 
to the right of a Jagirdar to alienate bis 
land. Tbe Sanad in tbe present ease was 
issued on May 23, 1861, During the disous' 
sion whioh preceded its issue tbe question of 
gardens was under oonsideration, and it is 
admitted that these holdings were treated as 
being on an entirely different footing from 
other holdings in Sind. Tbe reasons need 
not be dieenseed, Thefaotis admitted. In 
1858 (see page 371) the Gtovernment of 
Bombay write as followst-^' A garden 'being 
to a oertain extent private property, the 
owner is at liberty to sell, transfer, give, or 
bequeath tbe same to any individual.” The 
question of garden lands was referred to the 
Government of India at tbe same time as the 
general question of Jagirs, and the orders of 
tbe Government of India on both questions are 
contained in letter No. 711 of April 5, 1859 
(pages 242 and 373). It is clear that those 
gardens were regarded as an exception to a 
general rule * being to a oertain extent private 
property” in contradistinction to the Jagirs 
which were originally held for tbe performance 
of public services. The orders of the Govern* 
m6Dt of India are contained in paragraph 17 
of^the letter last cited in tbe f>llowing worde: 
— Transfer cannot be allowed except in the 
Oise of garden lands.” U is, therefore, clear 
that at the date when the Sanad was issued 
there was no intention to restrict the Jagir¬ 
dar s right of transfer. This could be done 
either by the terms of tbe grant, or by 
separate orders. The Sanad, as has been 


seen, contains no express condition forbiddin 
alienations, and it would appear that it wa 
not regarded as having that effect. It was i 
substance drafted by Mr. Inverarity, at tha 
time OommisHioner of Sind (page 255), an 
in ctober 1861 after tbe issue of the Sanad 
e writes; The question of exchange an* 

garden lands in alienatio 
antin' 1 entertained except on ver 

nn« h 278). It is hard! 

possible that these words should have beei 


used had the Sanad itself been drafted with 
tbe object of preventing alienation. It seems 
fairly clear that tbe general power of the 
Government was considered a suffioient safe¬ 
guard. It needs little knowledge of the early 
condition of Sind to know that in those days 
the Commissioner bad power to make rules 
whioh bad in practice at least the force of 
law. It was upon this power and not npon 
any condition attached to the grant that 
reliance was placed to prevent alienations by 
Jagirdars. Tbe manner in which tbe rules 
framed from time to time have developed 
into tbe existing law is set out in the judg¬ 
ment of the learned District Judge (sea 
also pages 82, 423 and 424). It is, thersfore, 
difficult to read into the Sanad a condition 
forbidding alienation. 

The aonoloeion appears to be that the 
intention of the grantors was to confer an 
hereditary estate in perpetuity without 
imposiug by tbe terms of tbe grant itself any 
condition restricting alienation. The lower 
Courts have, therefore, rightly held that there 
is an absolute estate. How far tbe remedial 
legislation which has, from time to time, been 
introduced to relieve tbe position of indebted 
Jagirdars affects their powers ever their 
estate**, need not be considered here for it is 
not suggested that it has auy application to 
the estate now in question. The necessity 
of such legislation is, however, an indication 
that tbe grantee is not restricted in 
the manner for which tbe appellant 
contends. 

It is unnecessary to consider a lags numbar 
of oases which have been cited which are 
concerned with service tenures or endowments. 
Where the grant is burdened with the 
performance of a duty, considerations acme 
into play, whioh do not exist in tbe case of a 
Jagir where no services are to be rendered. 
The case of Haeomal v. Shah Nawaz Shah (3) 
has been cited as showing that this Court has 
ruled that Jagirs are inalienable, but the 
grant there was a khyrat grant tbe object of 
which was to secure the performance of 
religious rites, and must, therefore, be dis¬ 
tinguished. As to the other decisions of this 
Court which are cited in tbe judgment of tbe 
District Judge, and have been quoted in 
argument, it is sufficient to say that tbe 
opinions therein expressed as to Sind Jagirs 

(3) 2 S, 1). 380. 
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in general and this estate in partienlar were 
BO far as they tonoh the present question 
obtfer, but eo far they go the remarks in 
Mir Allahdad Khan v, Hiradat (4) show 
that the view taken as to the nature of this 
same estate was similar to that expressed 
in this judgment. 

The second question for consideration is 
as to the conetruotion and effect of 
Exhibit 55. The parties to this document 
were on the one side a Jagirdar bolding 
an abiolute estate and on the other Zamindars 
having permanent rights in the lands. That 
a landlord can create a permanent tenancy 
80 as to bind his sucoeesors is not open 
to doubt and a fortiori it seems impossible 
to doubt the competency of the plaintiff’s 
father to create in permanency the lesser 
rights created by Exhibit 55. The object 
of the parties in this document is plain 
enough. They wished to substitute died 
cash payments for cash dues formerly paid 
in kind. The real question is whether 
the arrangement was intended to be per* 
manent, and if so, whether tbe plaintiff is 
bound after his father’s death. The inten¬ 
tion of tbe parlies as to the duration 
of the agreement can be gathered 

only from tbe document, which 

is unfortunately extremely obscure in its 
language. It may be observed that it is 
executed by the Jagirdar in favour of all 
the Hindu Zamindars of certain villages, 
a oiroumstanoe which makes it doubtful 
whether tbe executant can have intended 
to restrict its operation to tbe lifetime of 
each one of tbeee persons, as the appellants 
DOW contend. Comiogto tbe document the 
generallenor ofit may be Bummar'zsd thus: — 

Clause 1.— AH tbe Hindu tenants who now 
cultivate lands on which cash in lien 
of hatai is paid shall continue to pay 
fixed cash rates for snob lands ‘ for so mooh 
time or for so many years as they continue to 
cultivate” 

Clause 2.—If any Hindu tenant does not 
himself cultivate such land but if it is culti¬ 
vated by others, the same cash rates shall be 
charged. 

(This olauEe appears to be introduced to 
meet the case of subletting). 

Claused —If liilo ifd. Sadhu cultivates 
any land in future he will be charged the 

above cash ra^es. 

(4) 1 s D r7. 


Clause 4,—If any cultivator (the word 
appears to be syuonymous with tenant) 
takes up any new land in exchange for 
or in addition to that which he nowotxlti- 
vates, then if enofa new land is already 
charged cash dues, he will have to pay 
a premium in cash for the first year and 
the above cash rates in future years but 
if that new land is one on which dues 
are collected by bataif he will have to 
make a oew settlement with the Jagirdar 
and pay either in cash or in kind as may 
be determined. 

Clause 5.—The cultivators will render 
tbe customary assistance to the Jagirdar or 
to Government in matters of adminis¬ 
tration. 

All former agreements are 

cancelled. 

Clause'^. —If two crops are grown the 
rates to be paid on both crops. 

Clause 8.—No other dues than those set 
out above will be levied, and if the Jagir 
is leased by tbe Jagirdar or any one 
acting on bis behalf, the same rates will 
remain in force. 

In interpreting a document so loosely 
drawn it is impossible to place much 
reliance on mere textual criticism. On 
the one hand it is urged that the use 
of the terms Jagir ’ and ' Jagirdar ’ imply 
something more than the holder for the 
time being ; on the other that the use of 
tbe words * by me or on my behalf ” in 
olauee 8 implies that tbe exeautant did 
not intend to bind tbe Bucoessors. Such 
arguments are, however, hypercritical. Tak¬ 
ing the document as a whole tbe intention 
appears to have been to make a permanent 
settlement. It is difficult to understaod 
bow tbe arrangement in clause 4 could 
have been contemplated bad there been any 
intention to limit the agreement to any 
definite term. Tbe words used in olaure 
2 suggest tbe intention of fixing the rates 
in perpetuity. 

Id addition to the terms of tbe docu¬ 
ment itself tbe eonduat of the plaintiff is 
relevant. Tbe plaintiff’s father died in 1903 
hot the rates imposed by this agreement 
oentioued to be levied for a long term 
of years. 

But it in further argued that even if 
the plaintiff is bound by tbe agreement 
executed by his father, still that agreement 
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b&8 no force after tbe death of the poisons 
in whose favour it was made. Rsliacoe 
is placed upon the rule of construction 
that a lease to A is only a lease for 
A*8 life and does not convey an heritable 
estate. There are many reasons, however, 
why this rule cannot be applied here. The 
agreement is not in reality a lease. The 
parties in whose favour it is ereonted were 
Zamicdara having mauroosi rights. Those 
rights are permanent rights. The document 
did not and could not effect the transfer 
of any interest in immovable property. 
Further it would, in any case, be difficult 
to apply a strict rule of construction 
derived from English Law to a document such 
as this. If it is a lease at all, it is not a lease 
in favcnr of any one person, or any deBned 
person, but in favour of all the Hindu 
Zemindars, and it contemplates rights which 
were not in existence at the date of its 
execution. It is in reality a commutation 
into fixed rates of dues hitherto paid by 
cash in lieu of kind. Further as remarked 
by the learned District Judge, ' this 
general rule is displaced by the Unguago 
of the doonmeDt and the circumstanoee 
and conduct of the parties attending and 
following its execution.*’ 

Taking, therefore, the as a whole 
it would appear that plaintiff’s father was 
competent to bind his snocessorp, and 
that the effect of Exhibit 55 is to make 
a permanent commutation of the Jagir 
dues on a fixed cash bisis. The appeal, 
therefore, fails and must be dismissed with 
costs. 

Appeal dismissed. 


LAHORE H.GH COURT. 

Civil Rbvibion Pctitioh Mo. 642 o? 1919. 

March 22, 1920. 

Fresent :—Mr. Justice Martineau. 
SAWaYA HAM^Dbvendint—Pbtitionbr 

versus 

PATTU RAM—PLiiNTipy— 
Respokpbnt. 

Mortgage—Hypothecation of future crops, when 
becomes complete^Suit against transferee without 


notice, whether maintainable—Revisio7i~-Mieapprehen’ 
sion of natureof contract, whether material irregularity, 

A. hypothecation of future crop becomes com¬ 
plete when the crop is grown and the prodnce 
realized, and is enforoible against a transferee of 
such produce with notice of the obligee's equitable 
interest but not against a transferee without notice, 
[p, 490, col. 1] 

Bansidhar v Sani Lai, 10 A. 133; A. W, N. (1888) 
3.=js 6 Ind. Deo. (n. s.) 9(>, followed. 

On the 4th January 1918 O hypothecated the 
coming rahi crop by an unregistered deed to the 
plaintiff, and on the 10th February 1918 Q and his son 
N hypothecated the same crop by an unregistered 
deed to 8, who had no notice of the prior hypo- 
Lhecation. S having taken the crop, plaintiff sued N 
(G having died) and 8 for the amount dne to him: 

Held, (1) that the hypothecation to the plaintiff and 
8 became complete at the same time, i.e., when the 
crop was grown and the plaintiff could not, therefore, 
have any preference over S, who moreover had no 
notice of the former hypothecation; [p. 400, col. 1.] 

Mrs. S^eu'flr^ v. Bank of Upper India Limited, 
34 Ind. Cas. 93?; 32 P. R. 1916; 214 P. W. R. 1916, 
distinguished. 

(2f that, therefore, 8 was not liable at all; [p. 490, 
ool. 1.3 

(3) that the lower Appellate Court’s misapprehen¬ 
sion of the nature of the contract entered into by 0 
%va8 a material irregularity justifying interference in 
revision, [p. 100, col. 1.] 

PetUioD, under seotiou 41r of Aot VI of 

1918, for revision of the decree of the Sub- 
ordiuate Judge, let CUsp, Mozaffargarb, 
dated the 23rd April 19 9, varying that of 
the Munsif, 2Dd Class, Leiah, Distriot 
Mez^ffargarh, dated the 2lst February 

1919. 

hil& Jagan Noth, for the. Petitioner, 

Lala Rama Nand, for the Respondent. 
JUDGMENT.—On the 4th January 1918 
Gbnlam Muhammad bypotbeoated the 
oomming rahi orop by an unregistered 
deed to the plaintiff, and on the lOtb 
February 1918 Ghulam Muhammad and bis 
son Mara hypothecated the same crop by 
an unregistered deed to Srwaya Ram, who 
bad no notice of the prior hypothecation. 
The orop was taken by Sawaya Ram. Gbulam 
Muhammad having died, the plaintiff has sned 
his 6cn Nora and also Sawaya Ram for the 
amount due to him on (he deed of the 4th 
January 1918. 

The Mnnsif gave a decree against Mura 
alone, diemiesing the claim against Sawaya 
Ram, but on tbe plaintiff’s appeal the Sub¬ 
ordinate Judge has held on the authority of 
Mrs. Sttwart v. BanJt of Upper India Tjivnited 

(1) that Sawaya Ram is liable, has 

il) 34 Tud. C«s. 932; 32 P. K. lOlc; L': i P. VV. U. 
1915. 
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passed a deoree against him as well. Sawaya 
Kam has applied to this Goart for 
revision. 

In the case relied upon by the lower 
Appellate Court it was held that the de« 
fendant’s oral eharge on certain moveable 
property, being prior in time, prevailed over 
the rights of the plaintiff Bink nnder its 
written deed, and that the question of notice 
did not arise. Bat that was a ease in which 
moveable property already in existence was 
hypothecated and the learned Sobordinate, 
Jadge has made the mistake of treating 
the present case as one of that natare, 
overlooking the ^ct that what Ghnlam 
Mohammad hypothecated was a fotare 
crop. 

In Bansidhar v. Banl tal (2) it was held 
apon principles of equity that a hypotheca¬ 
tion of certain fntore indigo prodnee was 
a valid contract to assign eosh prodnee 
when it should come into existence, and that 
the hypothecation became complete when 
the crop was grown and the produce realized, 
and was enforcible against a transferee of 
such prodnee with notice of the obligee’s 
equitable interest, but not against a trao8> 
feree without notice. The same principle 
is ennnoiated in paragraph 1802 of Goer’s 
Law of Transfer, 4lh Edition, and in Gbose's 
Law of Mortgage on page 177. In accord, 
anoe with these authorities it most be 
held that the hypothecations to the plaintiff 
and Sawaya Earn became complete only 
when the crop was grown. They both 
became complete at the same timr, and the 
hypetheoation in favour of the plaintiff 
cannot, therefore, be given preference over 
that in favour of Sawaya Ram, who more¬ 
over had no notice of the former. The 
claim against Sawaya Ram consequently 
fails. 

The Subordinate Judge’s misapprehension 
of the nature of the contracts entered into 
by Ghalam Muhammad is a material irre¬ 
gularity justifying interference in revision 
1 accordingly accept this application, set 
aside the deoree of the lower Appellate 
Court and restore that of the trial Court. 
The plaintiff will pay Sawaya Ram’s costs 
throughout. 

Application accepted, 

(2) 10 A. I 885 A. W. K. (1888) 35j 6 Ind. Deo 
(N. fl.) 90. 


PATNA HIGH COURT, 

Civil Referekoe No. 1 of 1919. 

December 18, 1919. 

Present :~Mr. Justice Oontts and 
Mr. Justice Adami. 

SHE KH AZMAT 

terstu 

BIBI TAMZAN. 

Bengal Tenancy Act (Tilt of J856J, 88. 101,170 (8) 
—Rent (lecree-^Oceupancy holding, sale of— Usufruc¬ 
tuary mortgagee, whether entitled to deposit decretal 
ainount to prevent sale, 

A usufructuary mortgagee in possession of a 
non-transforable occupancy holding, which has been 
advertised for sale in execution of a rent decree 
obtained against the mortgagor, has an encumbrance 
which is an interest voidable on the sale of the 
holding, and is entitled to deposit the decretal amount 
under section 170 (3 1 of the Bengal Tenancy Aot and 
prevent the sale. [p. 492, col. 1.] 

Reference under section 113 of the Oivil 
Procedure Code by the Munsif, Sitamarhi, 
dated the 26th May 1919. 

Mr. Parmeshtoar Dayal, for the Decree- 
holder. 

Mr. Lachmi Narain Singh and Ehurshed 
Husnain, for the Usufroctury Mortgagee. 

JUDGMENT.—The question referred to 
US for decision by the Munsif of Sitamarhi 
is whether an nsufruotaary mortgages in 
possession of a non transferable oocupanoy 
bolding, which has been advertised for 
sale in execution of a rent deoree obtained 
against the mortgagor, has an interest 
voidable on the eale of the bolding, 
which would entitle him to deposit the 
decretal amount under section 170 (3) of 
the Bengal Tenancy Aot and prevent the 
sale. In the case under reference the 
mortgage did not cover the whole hold¬ 
ing and bad not been recognised by the 
landlord decree-holder. 

Under aeolion 170 (3) of the Bengal 
Tenancy Aot ‘‘any person having in the 
teiure or bolding any interest voidable on 
the sale ” may make a deposit nnder the 
section, and it has been settled by the 
deoieions of this Court in the case of 
Eameshwar Sir.gk Bahadur v. Baghunandan 
Rhuwas (1) and in the Pull Bench 
case of Mahadeo Lai v. Langat Singh 
(2) that the only interests which are 
voidable on the sale within the meaning 
of section 170 are the interests deBned in 

(1) 38 Ind. Cas. 337; I P. L. J. 403; 3 P. L. W.864. 

267; 2 P. L. J. 4&7j I P. W, 601c 

( 1917 ) ?au 169 . 
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fleotion 161 (a) “inoumbranaes.” Section 
161 (a) rune tbae 

“The term SneambraDoe, * need with 
reference to a tenancy, means any Ken, 
eob'tenanoy, easement or other right or 
interest created by the tenant on his 
tenure or holding or in limitation of his 
own interest therein, and not being a pro* 
teoted interest as deticed in the last forego* 
ing section,” 

In the above oases it was decided that 
the purchaser from the tenant of the 
whole or part of a non transferable 
oocupaocy holding does not hold any of 
the interests mentioned in section I6l (o) 
and, therefore, does not hold an interest 
voidable on sale of the bolding which would 
entitle him to make a deposit under 
section 170 (3). 

The learned Munsif in his reference, and 
Mr. Parmeshwer Dayal in support thereof, 
have relied on these two decisions of this 
Court and contend that a mortgagee from 
the tenant of a non*traneferable holding 
has not any of the interests mentioned in 
section 161 which would entitle him to 
make a deposit. The oases of a mortgagee 
and a purobsser are c'early dietingnisbable; 
the ratio decidendi in the above cited eases 
was that a purchaser cannot be said 
to have aoquired a lien, sub-teninoy, 
easement or other right or interest of the 
same nature or in limitation of bis own 
interest, for a sale is not in limi¬ 
tation of, but is a destruction of, the 
interest of the tenant. The learned 
Vakil admits ttat ordinarily a oeufruc* 
toary mortgage would come within the 
term of a lien and a limitation of interest 
and Eo be an “iroumbranee,” but he 
urges that the mortgage of a non-lrana 
ferable ocoupanoy bolding witbont the 
ooDeent of the landlord is illegal, neither 
sanctioned by custom cor binding under 
the law, and that, therefore, suob a mort¬ 
gage is not covered or contemplated by 
section 161 (u). He contends that the 
transfer by mortgage was void al initio, 
and that section I6l (c) dee? not refer to 
non transferable oocupanoy holdings. 

Neither of these contentions can be 
supported, it may be true that, if the 
entire holdiog had been mortgaged and 
the mortgagee left in possession of the 
whole, the landlord would be entitled to 


treat the transfer as an abandonment of 
the bolding, and could seek for hha$ 
possession, but still the mortgagee, until 
elected in due course of law, would bold 
an ineambrance [^Kriehna Okandra Daita 
Oho}jDdhuTy V. Khiran Ba^ania (3)]. In the 
present case a part only of the bolding 
was mortgaged and the landlord could 
not have sought for ejectment of the 
mortgagee, as the tenant bad not abaedened 
the holding. The mortgagee would hold 
an incumbrance and the transfer conld 
nob be said to be void or illegal. The 
transfer, in fact, is a valid one as between 
the tenant and bis mortgagee, but as 
between these two and the landlord its 
validity depends on the landlord’s consent; 
it is voidable by the landlord but not 
illegal. 

In the reference it is argued that 
wherever in the Bengal Tenancy Act 
rights are given to transferees of ooou* 
panoy holdings, the framers of the Act 
referred only to transferable holdings. In 
support of this argument the learned 
Munsif cites the case of Oitish Ohandra 
Chou:dhry v. Kedar Okundra Roy (4), which 
merely decides that section 22 of the Act, 
when read with other sections, must refer 
to transferable holdings ; it does not support 
the Monsif’s oontenlioD. 

On tie other hand, Mr. Parmeabwar 
Dayal urges that under the law all oaoupanoy 
holdings are noo-transferble and that it is 
only custom that can make them transfer¬ 
able. If this is right, it is most unlikely 
that the framers of the Act would draw 
up the provisions as to the rights of 
transferees in contemplation only of the 
transferability of holdings, such transfer¬ 
ability being the exception. There is nothing 
to show that section 161 (a) relates to 

transferable holdings only. 

The learned Vakil would have us read 
into aeotion 161 (a) the words valid 

against the landlord ” after the words 
“ or other right or interest ” and treat 
the section as relating to transferable 
holdings only. This plainly cannot be done, 
the section must be read and interpreted 
as it stands; it is quite clear and needs 

(3) lO C. \V. N. 499. 

(.4) 27 C. 473} 4 C. W. N.5G9; 1-1 IhU. (.v. 3 .) 
311. 
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136 iDtsrpol&tioD or addition to mako its 
eense plain, and it contains do words 
limiting its operation either to transferable 
holdings or to interests valid against the 
landlord. 

If we tarn to olaase (p) of section UO, 
we find that where a landlord has expressly 
and in writing given his tenant permis* 
sion to create any right or interest, each 
right or interest becomes a protected 
intereel; ’ thns where the written con¬ 
sent is obtained for the transfer of a 
non transferable ocoopancy bolding, the 
interest transferred will be a protected one, 
which is a higher interest than an in- 
combranoe and is excluded from the 
definition of incumbrances. Section 160 (p) 
it not limited to transferable oconpanoy 
holdings or even to ocoupanoy holdings. It 
may be inferred from the two eectione that, 
where no permission is given in writing in 
the case of a transfer by mortgage of a 
non transferable oconpanoy holding, the 
interest acquired by the mortgagee ie an 
inoumbranoe. 

The effect of a deposit by a mortgagee 
is that under section 171 he becomes 
entitled to possession as mortgagee of the 
tenant, and the landlord by withdrawing 
the money deposited will bs taken to 
ooDsent. It is argued that it is hard on 
the landlord that he should be forced to 
accept ae mortgagee in poaeession a roan 
whose claim he refused to recognise ; but 
after all, if a holding is put up to sale, 
the hndlord has to accept ae tenant 
whoever makes the highest bid, and, by 
putting up the holding to eale, he Vilun. 
tarily takes the riek of getting a tenant be 
does not want. 

Tt is clear that the decisions in Ramesh^ 
war Singh Bahadur v. Raghunandan 
Khawas (1) and Mahadeo Lai v. Langat 
Singh (2) with regard to the rights of a 
purchaser of anon-transferable holding to 
make a deposit under section 170 (3) are 
not wholly applicable to the case o! a 
mortgagee of a like holding, and we are 
satisfied that in the terms of section lol (u) 
the mortgagee of a non-transferable ocoupan- 
oy bolding has an incumbrance which is an 
interest voidable on the sale of the bolding 
entitling the mortgagee to make a deposit 
under section 170 (3). 


[1980 

r 

We are gnpported in oor finding by 
the dictum of Roe and Jwala Prasad, 
JJ., in the unreported case of Inear 
Prasad Singh, 0. R. 129 of 191G, that 
**rbe corollary to the case of BomwA- 
war Singh v. Raghunandan Khawas 
(0 is that any person holding a lien by 
which a tenant has limited his interest is 
entitled to make a deposit under section 170” 
Furthermore, it has admittedly been the 
practice hitherto to allow a mortgagee of a 
non-transferable occupancy holding to deposit 
the decretal amount under section 170 (3). 

We wonld eosordingly answer this refer¬ 
ence by saying that the usufructuary mort¬ 
gagee in poEBBEsioD of a non-transferable 
occupancy bolding is entitled to make a 
deposit under section 170, sub-section (3), 
of the Bengal Tenancy Act. 

Answer accorSinglv. 


SIND JUDICIAL COMMISSIONSa’S 

COURT. 

First Civjl Appeal No. 20 of 1916. 
April 29. 1919. 

Present:— Mr. Fawcett, J. C., and Mr. Crump, 

A. J. C. 

SHAHAB DD DIN— Appellant 

versus 

VOHIDBUX AND OTHERS—Rispondbnts. 

Sind Encumbered Eflalca Act (EX of s. 28 

—Hindu female, purchase fiom—Presiimptioii as io 
limited interest, whether arises in case of Muhnm^ 
madan ■/.ovaxnd&r—Estoppel-Person taking active part 
in bringing about sale, whether estopped from challeng- 
imj it —PiocJiflse in gocil faith—Improvements by 
purchaser—Compensation, purchaser, whether etxtitled 
io—Transfer of Property Act (iF of 1882*, .s. 61—Good 
/(riVlt, what cunsfitntes. 

Till* rule that a purchaser from a Hindu female 
must he presumod to know that lio is dealing with 
a person who has only a limited interest, does not 
arise in the case of a Muhammadan eemixidar who, 
but for tlio Operation of section 28 of tho Bind 
Eneumliered Estates Act, would have been tho 
absolute owner of the property, [p. 493, col ZJ 

Thci'C is no estoppel against a person challonging 
a Side merely because he took an active part in 
bringing about the sale, was present at the execu¬ 
tion of the document, and who, at the time, ropro« 
seniod that no claims of his would aCfocl the vendee’s 
title, [p. 493, cola. 1 & 2,] 

Where a purchaser of immoveable property, -under 
the honest b.>lief that he is tlie absolute owuCF 
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thereof, undertakes permanent improvements on 
the property, he is in equity entitled to compen* 
sation for the improvements made by him, on the 
sale being annulled on the ground that the vendor 
had only a limited interest in the property and 
could not convey un absolute title, but he is liable 
for mesne profits from the date his possession 
became wrongful, i. e., from the date of the death of 
the vendor, [p. 494, col. 2; p. 495, col. 1.] 

What constitutes “good faith” within the meaning 
of section 5 \ of the Transfer of Property Act is a 
question of fact, and a person may act in good faith 
even if he acts under a mistake of law, or is negli¬ 
gent in investigating title. Whether there is good 
faith or not must depend upon the facts of each 
case- [p. 493, col. 2; p. 494, col, I.] 

Appeal from the deoision of the Distriot 
Judge, Snkknr. 

Mr. Tolasing KhushaUing, for the Ap« 
pellaot. 

Mr. Tahilram Maniram, for Respondent 

No. 3. 

JUDGMENT, 

Cbumf, a, J. G. — It is admitted that 
Samar, father of plaintiff No. 1, was the 
sole owner of the property in suit, that from 
1877 to 1885 his estate was ander manage¬ 
ment and that in 1896 he exeoated a 
sale deed in favoar of the defendant, the 
appellant in this Coart. The learned Dis¬ 
triot Jadge has foand that plaintiff is 
entitled to reooyer the properly with 
mesne proBia for three years and has 
repeated the defendant’s olaim for oompen- 
sation for improvements. 

Mr. Tolasing for the appellant soagbt 
to argae that the plaintiff was also a party 
to the sale and was boand by it and that 
in any ease be was estopped from dispating 
its validity. 

This argument was at the outset based on 
the hypothesis that plaintiff was jointly 
entitled to the property, but in view cf para¬ 
graph 6 of the written statement, this position 
was necessarily abandoned. It is plainly 
not possible to bold on the evidence 
that plaintiff was in any way a party to 
the sale. There is s^me evidenoe that he 
was present and that the purobase money 
was utilised in paying bis debts, but had 
defendant desired bis aoqaiesoenoe or 
believed that bis aoqaiesoenoe was necessary, 
he would no doubt have oaused him to join 
as an exeautant; that defendant did not do so 
is an indioation that he believed that Samar 
alone oould oonvey an absolute title That there 
oan be no estoppel in enob a case, has been 


deoided in the oase of Mir Mahomed v,Khuhomal 
(1). The facts there are not identical with 
those DOW before ns, but the case is nonethe¬ 
less in point. The further point which Mr. 
Tolasing sought to make, that the plaintiffs 
were in some way bound by the manager s 
action in handing over possession of the 
property to the defendant in Samar's lifetime, 
is equally unsustainable. While Sumar lived 
defendant was entitled to possession. 

The question whether on the facte of this 
oase the appellant is entitled to the beneSt 
of section 51 of the Transfer of Property Act 
is less simple. The sole question is whether 
the defendant believed in good faith that he 
was absolutely entitled to the poperty. The 
conduct of the true owner has nothiog to do 
with the matter. The lower Court is wrong 
in supposing that it is necessary for defendant 
to prove that plaintiff No. 1 encouraged him 
to believe that he had an absolute title. That 
would be a oase oatside the scope of section 
51, and might or might not furnish good 
grounds foroompensatiou aooordingto oiroum- 
stances. What constitutes ‘‘good faith” within 
the meaning of section 51 of the Transfer of 
Property Act is a question of fact and a 
person may act in good faith even if be acts 
under a mistake of law: Durgozi Row v. Fakeer 
Sahib ^2). Nor is good faith precluded by 
negligence in iuvestigating the title: Nanjappa 
Qoundan v. Peruma Qoundan (3;. It means 
no more than honest belief in the validity of 
the title: Mothunsa Rowthan v. Apsa Bin (4). 
These oases appear to famish the principles 
which are applicable to the facts of the present 
case. It may perhaps be pointed oat that 
those aotborities nbiohdeal with parobases 
from Hindn females plainly stand on a differ¬ 
ent footiug. In snob cases, the purchaser 
must be presumed to know that he is dealing 
with a person who has only a limited interest. 
There i-s no such presumption wbers the 
vendor is a Muhammadan Zamindar who, but 
for the operation of section 28 of the Sind 
Encumbered Estates Act of 1877, would 
have been the absolute owner of the property. 
It cannot be presumed that the purchaser here 

(1) 21 Jnd. Cus. 517; 7 S. L. K. 68. 

(2) 30 M. 197; 1 M. L. T. 4?3; 17 M. L. J. 9. 

(3) 4 Iml. Cas. 18; 32 M. 530; CM. L. T. 284; 19 
II. L- J. 45-t. 

(4) 12 Iml Cus 4U; ?6 M. 194; 21 M. L J. 9J9; 10 
M, L. T. 373: (I9ll) 2 M. W. N. 12". 
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knew that the estate of hie vendor bad 
formerly been under manag^ement. 

Whether there is good faith or not most 
depend npon the facts of each case. Here the 
estate of Snmar was released from manage- 
ment in 1885, and the property was pnrohased 
by the defendant 11 years later. There is 
nothing to show that the defendant had any 
previous dealings with bis vendor, or was in 
any way acquainted with his oironmstanocs. 
After the sale, when the estate again came 
under management, possession was trans¬ 
ferred to the defendant without any indica¬ 
tion that Sumar bad only a limited interest. 
The sale deed itself purports to convey an 
absolute title and the price paid was a fair 
price on that footing. The permanent 
improvements undertaken by the defendant 
point to a belief on bis part that be was the 
absolute owner. Taking the facts as a 
whole he appears to have acted honestly in 
that belief. If so, be is entitled to the beneBt 
of section 51 of the Transfer of Property Act. 

But even if it be assnmed that the defendant 
knew at ibe time of bis pnrcbase that the 
estate had been under management, the fact 
is not conclusive as against him. The evidence 
goes to show that plaintiff No. 1 took an active 
part in bringing about the sale. He was 
present at the execution of the dccument and 
according to the attesting witnesses who are 
in the best position to know, he represented 
that no claims of his would affect the defend¬ 
ant’s title. Defendant may well have believed 
that plaintiff No. 1 was precluded by bis con- 
duct from asserting his own title after Samar’s 
death. If this be a mistaken view of the 
law, still, as has been said above, a mistaken 
belief as to law does not prevent the opera¬ 
tion of section 51 of the Transfer of Property 
Act. That the law did eo stand was, as a 
matter of fact, laid down by this Court in 
Abdul Bakim v. Muhammad Kamil (5) and 
tbongh this deoioo has been overruled in 
Mir Mahomed'v. (D. it is relevant 

fts showing that an honest belief that plaint¬ 
iff was estopped oonld well have been 
entertained at the date of the sale. In 
either view of the case, defendant ie in equity 
entitled to compensation for improvements 
made by him under that belief. 

A word may be said as to the supposed 

(6) as, D. 51>trul 612, 


conflict between section 51 of the Transfer 
of Property Act and section 29 of the Sind 
Encumbered Estates Act of 1896. Section 
51, it may be observed, gives the transferee 
the option of either of two remedisB: (a) 
the transferee may have the value of the 
improvement paid or secured to him, (6) he 
may require the person causing the evic¬ 
tion to sell bis interest in the property. 
The learned District Judge argues that if 
plaintiff No. 1 is required to sell bis 
interest, there will be a permanent alienation 
whereas by section 29 of the Sind Bnoum- 
bered Estates Act plaintiff No. 1 can only 
sell his life interest. But if plaintiff No. 1 is 
within the terms of section 29, the interest 
be can convey is a life-interest only, and 
it would be that interest alone which be 
would be required to sell, if he is not 
within the terms of section 2) cadit 
q’fxttio. In point of fact section 29 does 
not apply for the estate of plaintiff No. 1 
is net under management and has not yet 
been restored. The relevant section is section 
9 (4), wbioh would absolutely forbid any 
alienation by plaintiff No. 1. But here we are 
not concerned with a question of that nature, 
for it is the first, and not the second, remedy 
which is invoked, and there is nothing in the 
Enonmbered Estates Act to prevent the 
assessment of compensation for the improve¬ 
ments. 

It follows that defendant is entitled to 
have the value of the improvements estimated 
and paid or seonred to him. It is always a 
matter of diSoulty to arrive at an estimate 
of this kind on aotflioting oral evidence. 
The plaintiff admits that defendant has 
sunk a well at a cost of Rs. 400 or Rs. SCO, 
baa built a wall round the property and 
planted some trees. He values the property 
for the purposes of this suit at Rs. 2,000. The 
defendant gives details of the amounts spent 
by him on improvements which make up a 
total of about Ra. 1,400. One witness, 
Dani, states that he was employed in sinking 
the well and that the cost was Ra. 800 or 
Rs. 900, The defendant says he spent 
Rs. 8i3 on the well. There is no other 
evidence bearing on the point. As is nsnal 
in such cases either party is no doabt exag¬ 
gerating or minimising the value of the 
improvements to suit bis own case. The 
defendant is not entitled to his out of pocket 
expenses but to the value of the improve* 
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mentB. In the oiroamatenoes a sam o£ 
Rs. 600 may fairly be aUowe<l. 

The last poiofc raised is the qaeation of 
mesne profits. Mr. Tolaaing argaes that in 
view of the last paragraph of aeotion 51 
of the Transfer of Property Aot no mesne 
profits oan be allowed. It is urged that if 
defendant is entitled to remove the standing 
crops, he oannot o fortiori be liable to aaeount 
for orops of the preoeding years. The true 
meaning of that paragraph is that the 
transferee is entitled to the benefit of the 
crops sown by him when ho was under a 
bona fide belief that he bad an absolute 
title. Samar died in 1906, and it is diffioult 
to believe that the defendant bad no notice 
of any defect in his title until the suit was 
filed. The plaint was filed in June 1914 
and judgment was pronounced in June 19L6. 
In these oiioumstanoes it is difficult to 
understand how there oan bs any standing 
crops on the land to which the provisions of 
the last paragraph of section 51 can be appli* 
cable. 

That mesne prcfiteare chargeable follows 
from the fact that after Samar’s death 
the defendant’s possession was wrongful : 
see Dahhina Mohan Roy v. Soroda Mohan Boy 
(6) and Perumal Vdayar v. Krtehnama 
Ohettyar (7). It is not easy to estimate the 
profits on the vague evidence' on the re¬ 
cord. The figure given by the plaintiff is 
Bs. 250 per annum. The defendant wi‘l 
have it that there are practically no profits. 
In these ciroumstanoes the beet guide is 
the statement of the tenant Usman. He is 
in a position to know the value of the 
Zamindar’s share of the produce for the 
three years, which as stated by him is about 
Rs 470. He says the tenant pays the ex¬ 
penses of cultivation. The assessment is 
apparently paid by the Zamindar. Allowing 
for the fact that Usman is plaintiffs’ wit¬ 
ness, the profits may be fairly estimated at 
Rs. 400 It is not probable that the land 
in view of its value could produce more 
than this. The estimate adopted by the 
District Judge rests on a hypothetical re¬ 
lation between the assessment and the rent 
which is not supported by any evidence. 

Setting the past mesne profits against 
the value of the improvements there is a 

(6) 21 0. 142 (P. G.); 20 I. A. 160; 17 Ind. Jur. 
676; 6 Bar. P. 0. J. 366j 10 lud. Deo. (n. s.) 72?. 

0 ) 17 M. 251 j 6 lud, Deo, (n. s.) 173 . 


balance of Rs. 200 due by plaintiff No. 3 to 
defendant. The decree of the lower Conrt 
must, therefore, be varied. As the appeal 
succeeds to a large extent, parties should 
bear their own costs in this Court. In 
the lower Conrt defendant should pay 
half plaintiff’s costs and bear his own, 
plaintiff No. 3 to recover possession of the 
land and to pay or receive, as the case 
may be, the balance found dneon setting 
off the mesne profits found due on the 
enquiry ordered by the lower Court against 
the balance of Rs. 200 due by plaintiff No. 3 
to defendant. 

Fawcbtt, J, C.—I concur. 

Decree varied. 


PATNA HIGH COURT, 
MiEceLLiNKoes Civil Appbal No. 83 of 1919. 

February 25, 1920. 

Present: —Mr. Justice Mulliok and 
Mr. Justice Sultan Ahmed. 

ADYA SINGH and othbbs—Jodguemt- 
Debtors^ A PPELLAMTS 
versus 

NASIB SINGH and others—Dbcree- 
Holdbrs—Respondents. 

Limitation Act (IX of IQOHJ, 8. 4, applicabilitij of, 
to private agreemenU between parlies—Agreement by 
decree-holder to set aside sq,le on payment of decretal 
money by judgment-debtor within certain time—Pay. 
ment beyond time fixed but on re-opening of Court, 
effect of, 

Scctiou 4 ul'the Liinitutiou Act does nut apply 
to a, case where a certain date has been fixed for 
the payment of money by agreement of the partica. 
[p. 4rtd, col. 2.] 

A dccrcc-holder agreed to sot aside the snlo of 
the properties of the judgment-debtor if the hitter 
paid up the doeretal amount within two months 
of the date of the eale. The Courts were closed on 
the last day allowed for payment and the decretal 
amount was deposited on the day that the Courts 
rc-opened: 

Beld, that jiaynicnt tiot having been made m itlu’ti, 
the time agreed upon, the sale could not be {-el aside, 
[p. 496, col. 2.J 

Appeal against the order of the District 
Judge, Monghyr, dated the 20th February 
1919, reversing that of the Sub-Judge of thiit 
place, dated the 2l8t December 1918. 
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Mr. Fahhruddin and Mr. Pcnchannn 
Banerji^ for the Appellants. 

Mr. Stjananian Ray, for the Respondents. 

JUDGMENT. 


SultaN AhMED, J.—The respondents, decree- 
holderp, obtained a decree against the appel¬ 
lants and in execution of that deoree, the 
lower CoQtt had assessed a certain amount as 
the value of the property sought to be sold. 
An appeal was preferred by the judgment 
debtors, and during the hearing of the appeal 
from the order of assessment the decree- 
holders, respondents, filed a petition on the 
28th of May 1918, by whiah they agreed 
that if the judgment-debtors, appellants, 
paid to the deoree-holders the entire deoretal 
amount with costs, within two months even 
after the sale was held, the deoree-boldera 
shall have no objeation to have the sale set 
aside and further agreed, on raoeipt of 
the entire deoretal amount with oosts, to 
file a petition oertifying payment and to 

have the sale set aside. 

The sale took plaoe on the 27th of July 
1918 and was aonfirmed on the 26th August 
19.8. It ia admitted that the dearetal 
amount with aosts was not paid within 
tvo months from the date of sale, that is, 
27th July 1918. The Court rose for the 
Poojah holidays on the I7th of September 
and re-opened on the 2l6t Oitober, on which 
date the judgment-debtors filed an applioa- 
tion for permission to deposit the deoree 
money, and the money wae deposited on that 
very day. The first Court on the appliea- 
tion of the judgment debtors, appellants, set 

aside the sale. 

An appeal wae preferred to the Jiubordi 
Date Judge, who held that the payment of 
the deoretal amount with oosts not having 
been made within two months from the date 
of sale, the sale stood good and oould not be 
Bet aside. A second appeal has now been 
preferred to this Court against the order of 
the first Subordinate Judge. 

It was first contended by the learned Vakil 


appearing on behalf of the appellants that 
time was not of the essence of the contract 
and the appellants were entitled to pay the 
deoretal amount with oosts on the re-opening 
of the Court. In my opinion this position 
is not available to the appellants in the 
faoe of the clear language of the petition 
itself. It is clearly stated therein that the 
appellants, judgment-debtore, had to pay 


the deoretal amouut with oists within tvo 
months from the date of sale. 

The second ground taken up by the learn¬ 
ed Vakil on behalf of the appellants was 
that ai the respondents deoree-holders, had 
to do a oeriain thing under the petition of 
ooropromise after the receipt of the deoretal 
amount, and as their part of the oontraot 
would not be performed as long as the 
Court was not sitting, the appellants, judg¬ 
ment-debtors, were not bonnd to pay the 
decretal amount before the re opening of 
the Courts. In my opinion this contention 
ia not sonnd. All that the decree-holders 
agreed to was that the sale would be set 
aside on the entire deoretal amount with 
c}sts being paid by the judgment-debtors 
within two months after the sale. Wnat 
they bad to do after the deoretal amount 
was paid was not really a part of the 
oontraot. The application stating full satis' 
faction could be made when the Court was 
sitting, but that bad absolutely nothing to 
do with the payment of the deoretal amonnt 
within two months, a oondition whiob had 
to be fulfilled before the sale was set 
aside. 

The third ground urged was that in any 
oase section 4 of the Limitation Aot 
applied to the facts of the present oase 
and the money oould bs paid oo the re-open¬ 
ing of the Courts oo the 2lBt of October. 
Seotion 4 of the Limitation Aot, however, 
has got DO applioatioo inasmuoh as there 
was a private oontraot between the parties, 
and seotion 4 does not apply to a oase 
where a certain date has been fixed for the 
payment of the money by agreement of tbd 
parties. 

The three grounds urged by the learned 
Vakil appearing on behalf of the appellants, 
therefore, fail, and this appeal must be dis¬ 
missed with costs. 

MoLLicg, J.—I agree. 

J ppeal dismissed, 
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PATNA HIGH COURT. 

ORIMItfAL Rbkeeencb No. 81 OF 1919. 

Janaary 7, 1920. 

Present: —Mr. Jastloa Adami, 
MOHAMBD YUSUP— Applicakt 

versus 

EMPEROR —Opposite Party, 

Police Act (V o/ 1861), e. 29—Swpcrmfcn/ieni o/ 
PoUce, order by, regulating duties d Police Force— 
Disobedience of order--Offence. 

order bj a Superintendent of Police regulating 
the duties of the men under his command is a lawful 
order under section 29 of the Police Act which the 
men are bound to obey, and a disobedience of any 
such order renders the person disobeying liable to 
conviction under that section, [p. 49P, col. 2 .] 

An order by a Superintendent of Police directin'*- 
members of the Mounted Police Force to groom 
their horses is a lawful order which the men are 
bound to obey. [p. 498, col. 2.] 

Criminal reference under aeotion 438, Orimi- 
deI Prooedni e Code, by the Offioiaiing Sessions 
Judge, Gaya, dated the 20th November 1919 
reoemmendingthat the oonviotion and senteDoe 
of the petitioner under aeotion 29 of the Polioe 
Aot may be ret aside. 

FACTS appear from the order of reference 
of the Seaaiona Judge, material portions of 
whiah whieh are a« follows:— 

The acouaed Mohamad Yutuf ij a Mounted 
Polioe Offioer of the Additional Feroe boated 
at Jabanabad. The Saperintondenfc of 
Police, Gaya, issued an order called Districli 
Order Nc. <5, dated the 14'.h July 1919, 

ordering tl.e msmbers of the Force to grcom 

their boraea. The aooutel is charged with 
not grooming hie horse but made bis grass 
entter groom it on the 14th September la^t and 
on the following day be did not groom 
»t until the Deputy Soprintendent had 
personally warned him. The Deputy 
Magistrate of Jahanabad convicted 

r audtr section 29 of Aot V 

of 1861 and sentenced him to go under 
ngcrona impriscnmeiit for 15 days. The 

aaoDEed has been enlarged on bail till the 
disposal of this case. 


The question arising in this case is, whether 

the order of the Supritendent of Polioe, Gaya, 

18 a lawful order made by a competent 

authority under the provisions of section 29 

0 V of 1861, and my answer is in the 

negative, 

peotor.Geoeral of Police ma? frame rules 


and orders relative to the particular services 
to be performed by the members of the 
Polioe Force and that also subject to the 
approval of the Looal Government. The 
case of Queen^Empress v. Abdul Bossein (1) 
is applicable to the present ease, where in 
deciding as to who is the competent autbo* 
rity it has been held that there has been 
DO express power given in this Aot to any 
Officer save the Inspeotor-General of Polioe 
to make rules The rule issued under the 
District Order of the ISupriotendent is a 
rule regarding particular servioap, groom¬ 
ing of their own horses to be done by the 
member of the service, and not iodividually by 
the aojused. 

The order of the Superintendent called 
the District Order Nj. 76 (wrongly put by 
the Deputy Magistrate as Order No. 75 in 
his summary judgment) is a general rule 
which the Superintendent was not compe¬ 
tent to make. In another ease iBhola Nath Das 
In the matter of the petition of (2) j a Superin* 
tendent of Polioe ordered his Constables to out 
down Jangles in the vicinity of their lines and 
on their refusal to do so, be punished them 
with extra drill, but the Hon’ble High Court 
declared that the Superintendent was not 
competent to issue suah general rule. 

The Public Proeeoator who appeared in the 
oase raised three points; — 

memberof an 

Additional Police Fores located at Jaban- 
abad, the Force was exclusively under the 
orders or the Dlstriot SaperinteDdeot. 

2 That the order for grooming was nasaetl 

on 14th July 1919 and the members of 
the horoe inoludiug the accused acquiesced in 
It for a long time before be broke it. 

3. It was necessary as a disciplinary 
measure. ^ 

None of these points appear tenable. 

1. _ There is nc evidence that the Force in 
question was employed at the cost of private 
individuals. The seotion.g refer onlv tn 
control of the District Superintendent of 
Police as against such third person who pays 
the oost of other looal officer?, 

2 . I believe that the ground of aeqaie^. 

oenoe cannot be allowed to prevail i„ ^ 

15 G. 191; 12 lua. Jur. 347; 7 lu.l. D.h- f-,. . j 

(^) 12 V. 427} 6 lud. Doc, (k. 
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(jriminal case and the grooming of horses by 
members of the Police Force apparently 
appears to be of sncb a character as not 
likely to be acquiesced in by them. 

3. It does not concern Courts which are 
only to administer the law as it stands, 

In my opinion the Deputy Magistrate has 
misapplied the law to the facts of the case and 
1 beg to suggest that the conviction may 
be set aside and the accused may be acoquit< 
ted of the charge." 

The Government Advocate, for the Crown, 

ORDER.— This is a reference by the 
Sessions Judge of Gaya under section 438 
of the Criminal Procedure Code, recom¬ 
mending that the conviction of the petitioner 
under section 29 of the Indian Police Act, 
V of 1861, should be set aside on the 
ground that the Supeiintendfnt cf Police 
had no power fo pass the orders for the 
breach of which the petitioner has been con- 

vioted. 

The petitioner beloogs to the Mounted 
Police Force stationed at Jehanabad. The 
Superinterdent of Police of Gaya passed 
orders regnUting the routine work of Sowars 
belonging to the Mounted Police Force, 
One of these orders was that the men 
should parade, water, and feed their horses 
and groom them. The petitioner neglected 
to groom his horse and left it to his 
grass cutter to do the work, and on 
another occasion neglected also to groom 
the boisB and when warned was impertinent. 


duties of the men under his oommard. 
It is a District Order similar to regimental 
orders passed by the Colonel of a Regiment, 
and the Superintendent of Police bad as 
much power to order the men to groom the 
horses themselves as he bad to order them to 

do any duty in the course of their day’s work. 

It was a lawful order and under section 29 
the members of the Force were hound 
to obey it. It was in no way a rule of the 
nature contemplated ip section 12 of the Police 


Act. _ , 

The ooDvietion, therefore, I hold, was a 

legal one. It is in my mind, however, some¬ 
what unfortunate that recourse was had to the 
Criminal Court. The offence was one which 
might better have been punished depart- 
mentally. I am of opinion too that the 
Eentenco under the oiroumstances of the 
ease was nndaly severe. I uphold the 
ODuvIatioD, but would reduce the sentence to 
imprisonment for 6ve days including any term 

of imprisonment which the petitioner has 
« 1 _ -1 


SeTitence reduced^ 



4 


The learned Sessions Judge urges that 
the Superintendent of Police had no power 
to issue rules regulating the conduct 
or work of the Mounted Police. He refers 
to section 12 of the Police Act in support 
of hia contention that the Inapeotor-Geueral 
of Police alone may frame rules and orders 
relative to the particular services to be per- 
formed by tbe members of the Police Force. 
He relies on the case of Queen-Empress v. 
Abdul Eossein (1) and also on Bhola Nath 
Das In the matter of the petition of (2). I 
am’of opinion that the contention of the 
learned Sessions Jadge cannot be supported. 

The order as to the duties of the members 
of this Force was an order which the 
Superintendent of Police could pass in 
view of his position as Commander of tbe 
Force. It was not in the nature of a rule 
hut was a lawful order regulating the 


MADRAS HIGH COURT. 
RiPEBS^C8 No. 7 OP 1920. 

March 29, 1920. 

Present Mr. Justice Sadasiva Aiyar and 
Mr. Justice Spencer. , 

In re SUBBIAH THBVAN—Aopusiu. 

Criminal Procedure Code (^ct V of 1898;, «s. 303, 
vV7-^VprAict of Jury^Perverse verdicf—Jury, xvhen 
may be qiustioncd for reasons of verdict—Penal Code 

rlct ILV of I860;, s. 880 -Accuscd caught with stolen 

properUj-Explanation, absence of—Offence. 

Accused was tried by a Jury upon » of 

theft. He produced no witnesses m defence. The 
prosecution evidence showed that »nimediately 
after the theft he was pursued and was caught red. 
handed with the stolen property in his possession. 
The Jury returned a verdict of not gnilty: 

Held, that the verdict was perverse, aii^thaUhC 
accused should be convicted under section 380 of th? 
Penal Code. [p. 499, col. l.J 
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SOBfiliH thi7aN, In re. 

Per £(<u{aettfa Aiyar, J .—Althougb a Sessions Judge 
has no power under seotion 303 or section 307 of the 
Criminal Procedure Code to question a Jury as to the 
reasons for their verdict, it nevertheless is not impro¬ 
per to jput them questions for the purpose of coming 
to a satisfactory conclusion whether the caso is a tit 
one for reference to the High Court, [p. 499, col. 2.] 

Befereooe ander seotion dD7 of the Code 
of Criminal Prooedare. 1898, by the 
Assistant Sessions Judge of the Tinnevelly 
Division in Case No. 10 of his Calendar 
for 1920. 

PACTS appear from the judgment. 

Mr. V. L. Etkiraif for the Pablio Pro* 
seoutor, for the Crown —The vardiob of 
the Jury is against evidenos and perverse. 

The proosdare cf the Assistant Sessions 
Jadga in questioniog tbs Jury as to the 
reasons for their verdict may not be appro¬ 
priate when the verdiot is not ambignoue. 
The decision in Eeferenoe Case No. 30 of 
1919 seems to give him the power. It is 
expedient that the Judge should know the 
reasons for the verdiot to make a proper 
reference to the High Court or it is open 
to the Judge to change his mini after 
hearing the reasons for the verdiot. The 
contrary view has been taken in Emperor 
V. Siranadu (1) and Public Prosecutor v 
Ahiul Hameed (2). 


JUDGMKNT. 

SiDXSivi Aitar, J—iTbia is a reference bj 
the Assistant Sessions Judge of Tinnevelly 
the Jury having returned a verdiot of “not 
guilty against tbs accused by a majority, 
The charge was that at about 10 p. m. 
the accused committed theft of two olobba 
from the yard in the dwelling house of 
P. W, No, 1. No doubt the tima 13 not vary 
Mourately epoken to by the witnesses, but 
there can bs no question that it was after 
sunset and between (about) 8 and (about) 
lU p. M. The aioQsed examined no witnesses 
and beyond wild insinuations made by him 

in cross examination, there is nothing to 

show that any of the prosecution witnessaa 
was actuated by feelings of enmity towards 
tbs aoeused m giving evidence against the 
accused. As soon as the theft was discover* 
ed, the acouaed was pursued and be was 
caught red-handed with the stolen cloths 

th»t the Jary-e verdiot is perverie. 


(0 2i 3j Vel-® f''' 

Cr.h. J. 197. ^ PP 58^ 53 )i 


One matter relating to the procedure of 
the Assistant Sessions Judge has to be 
oonsidered. After the Jury had pronounced 
their verdiot that the accused was not guilty, 
he asked them to stats briefly the reasons for 
their opinion. It has bsen held in Emperor 
V. Siranadu (1) and in Public Prosecutor v. 
Abdul Hameed (2) that the Sessions Judge 
has DO power under seotion 303 or aection 
307, Criminal Procedure Code, to question 
the Jury as to the reasons for their verdict 
unless be considers that there has been an 
accident or mistake, or there is some 
ambiguity or doubt as to tbs naturs and 
moaning of the verdiot which has to bs 
olearel. The Assistant Sessions Judge in 
this case, howsver, relies in justification in 
the course be took on the decision of a Bsnch 
of this Court which dealt with Rsferenca 
Case No. 30 of 1919, evem though the verdiot 
in this case cannot he said to bs ambiguous. 
Tbs decision relied on by him dosi sesm to lay 
down that theCiurt, if it intended to make 
a reference to the High Court, should have 
asked the Jury for thair reasons for not 
bslieviog the evidenos of the witnesses for the 
prosecution and the learned Judges refer to 
seotion 303 of the CrimiDal Procedure 
Code. With great respect. I do not think 
that section 303 gives any power to the 
SsBsions Court to call upon tbs Jury to 
give their reasons for their verdiot nnlesa 
the Court is unable to asosrtain what the 
verdiot of the Jury really is (seotion 307 
is the seotion which deals with oases 
where the Sessions Judge disagrees with the 
verdict). 

However, ths decisions in Emperor v» 
Siranadu ( 1 ) and Public Prosecutor v. Abdul 
Hameed (2) do not, in my opinion, lay 
down that, for the purpose of coming 
to a conclusion satisfactorily to his own 
mind whether the case is a fit one for 
reference to the High Court, the Sessions 
Judge may not put questions to the Jury 
and even to the individual membsra of the 
Jury to ascertain the reasons for their verdiot. 

It may be that after hearing these reasons 
he might change the view which he might 
have arrived at as to the necessity of a 
reference to the High Court or he might 
be confirmed in his opinion as to such 
necessity. He may not be entitled under these 
particular st;c/»ons to put those questions and 
tbo Jury zsay uot be bouud to auswor ouch 
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queBtioDP. bnt 1 do nob find anything to 
render it improper, for ibe parltcuhr por- 
pofe mentioned by me, for tho Judge to 
put fuob questions. While I, therefore, differ 
from the ruling in Referenoe Case No. 30 of 
1919 that under seotion 303 (1) the Sessioos 
Judge should have asked the ^ Jury for 
tteir leafiODS for tbeir not believing the 
evidence of the witnesses when he considered 
the verdict perverse, I do not think that 
his having asked such questions in this case 
is improper or is a sclficieDt ground for 

not accepting the referenoe. 

In the tisuU, I convict the accused 

under section c80. Indian Feral Code, and 
tientenoe him to 4 years’ rigorous impneou- 

Spekcab, d.—1 agree in thinking that 
the aooused is guilty and that he should be 
sentenced to 4 years’ imprisonment. ^ 

As regards the question that the Assist¬ 
ant Sessions Judge thought fit to 
rut to the Jury, I consider that 
section 303, Criminal Procedure Code, does 
not authoriee him to question the Jury as 
to the grounds for tbeir opinion, althoagb 
it would be convenient and even desirable, 
when such references are made, that the 

Court that makes the reference as well 

as the Court that disposes of it should 
know what is in the mind of the Jury. 
The rulings in Empeior v. Srranuatt ti; 
and Public Pmecutor v. Abdul Eameed U) 
have laid down that such questions should 
not be aeked. I think that all Courts 
should follow these decisions, and 1 am 
of opinion that so long as the present 
woidicg of the Criminal Procedure Code 
is retained, a Sessioos Judge is neither 
authorised to atk questions nor is the Jury 
bound to answer questions as to the reaeens 
for their verdict and that they can 
only be asked questions to makeit^ clear 
what their verdict is when it is ambiguous. 

M. C. P. 

Accused concided. 


PATNA HIGH COURT. 
CrimimilRefebekcb No. 17 ty 1920. 

March 17. 1920. 

Pre«Ki:—Mr. Justice Mulliek and 
Mr. Justice Sultan Ahmed. 

emperor—COMPLA lHAhT 

versus 

DEVA KANTA JHA— Accosed. 

Criminal Procedure Code (Act P 
appUcahility of-Penal Code (Act XLV of ISCO;, 

s 420. 

The provisions of section C62 of the Criminal 
Frocedure Code are inapplicable to an offence 
under section 420 of the Penal Code. [p. POI, col. l.J 
Criminal referenoe by the Sessions Judge, 
Saran, dated the 6th February 1920. 

Mr. H. It, EandUolyar (with him. Mr. 
Gcur Chandra Pal), for the Accused. 

JUDGMENT.—In our opinion the view 
taken by the learned Sessions Judge is 

correct. _ . 

Section 562, Criminal Procedure Code, 

describes the offences to which it applies 
by the short marginal descriptions given 
in the Indian Penal Code in the seotions 
dealing with those offences. Section 562 
might, no doubt, have referred to the 
offences by the number of the respective 
stotioES of the Penal Code, hut that is no 
reason for holding that the section as it 
Btands wanante the construction that dis¬ 
honest mhappiopriation and cheating include 
every offence under the respective headings 
of “Criminal Misapprcprialion and Cheat- 

ing” in the Penal Code. 

The learned Ccunsel who has appeared 

for the accused urges that if it tad rot 
been the intention of the Legislature to 
give this wide meaning to the words, the 
ceoticD would have run as fellows:— 

“In any case in which a person is con¬ 
victed of theft, theft in a building or any 
other offence under He Indian Penal Code 
punishable with not more than two yeais’ 
imprisonment.” 

That might, no doubt, lave served the 
intenlicn of tte diaftsmar, but we do not 
think that there is any difficulty in under¬ 
standing his meaning. He first of all 
specifies the particular offences and he then 
adds a geneial restrictive clante to cover 
offences other than these particular offences. 

On the ether band if dishonest mieap* 
propiiatiou and cheating include effencea 
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graver than simple dishonest misappropria* 
tion and simple obeatiag} than tbeft should 
also inolade theft in a bailding and the 
enameratioD of this later offenoe was an- 
neoessary. 

The following authorities are also in favoor 
of the view taken by the learned Sessions 
Jndge: RarnamSinghY. Emperor (1), Emperor 
V. Banjan Dadubhai (2). 

In the Calontta High Oonrt the prooednre 
of seotion 562 haa been applied to trials 
other than trials under the Criminal Fro* 
eedara Code, bnt we have been shown no ease 
under this Code wbiob has given to seotion 
662 the wider interpretation which it is now 
sought to give. 

So far as we can find the only oaee 
which favours the wider view is the jadgment 
of Piggott, J., in Hir Nanyan v. Ramji Dat 
(3), and wo respectfully vsntureto differ from 
this judgment. 

VTo set aside the order of the Djpu y 
Magistrate directing the release of the prison* 
er on his entering into a bond with two 
sureties and direct that the case bs remitted 
to him or his saoosssor in-offije in order that 
it may bs dealt with according to law. 

^ ^ Order sit asi'^e. 

Cr. L. J. 21,’; 16 P. R. 
1911 Crj 155 P. L R. 1911: «» p. W. R 19U Cr. 

921; 16 Cr. fi. 

Jt 781» 

(3) 23 Ind. Cas. 7*h 12 A.’L. J. 465; 15 Cr. L. J. 
375, 


ALLAHABAD HIGH COURT. 

FULL BENCH. 

MuCBLLlUEODi OstUINAL CaS& No. 104 

CF 1920, 

March 30, li?20. 

Frcssti^:—Sir Grimwood Meara, Kx , Cbie! 
Juatioe. Jujtioe Sir P. C. Banerji, Kr., 
and Mr. Justice W^alab. 
r .. Jntke matter of A VAKIL. 

Letters Patent (Ail ) cl m _T/ti*;; 

.. .... ci. o lakit preparing an 

-SilcoZl^t C(.V» 

preseoted to a Sessile 

whifh t ^ 

iptapth°and^i^“aot"t 'Xria 

PPtPd with hi„. and ‘ irres;a"„t‘“;rwh!‘of ho“t 


received no insbruotions, and he put theroin nllega* 
tions which were made recklessly and without any 
reasonable grounds for belief: 

Held, that he was guilty of professional roiscon* 
duct. rp. 607, col. 1.] 

The Hon’ble Dr, Tej Bahadur Saprw, 
Messrs. A. P. Dube aud S. N. Sen, for the 
Vakil. 

Mr, A. E. Ryves, for the Crowu. 

JUDGMENT. 

Mbabs, C. J.-~-Tbe respondent,.. ...a 

Vakil of this Court, practising at Farrnkh- 
abad, has appeared before os on a notice, 
dated the lOjh of March 192J, to show 
cause why he should not be disbarred or 
suspended, in that : — 

(а) On the 20th of January 1920, be 
prepared and put before the Sessions Court 
a statement which purported to be a 
petition issuing from bis clients and drafted 
on their instructions, whereas in troth and 
in fact it was a petition which originated 
with him and in respect of which he had 
received no instiuotions ; 

(б) that he knowingly prepared and 
filed the said petition before the Sessions 
Court and put therein allegations which 
were to hie knowledge untrue or, alterna* 
tively, which were made recklessly without 
any reasonable grounds for belief : 

V(') that by means of the aforesaid he 
intended to deceive or mislead the Court. 

The facts which have given rise to 
this matter mast be stated by us in 
some detail in order that this case may 
be thoroughly understood. On the night 
of the 5th of November 1919, Pultu 
Singb. a /i3miDdar, was sleeping in a room 
in bis bouse when he was attacked by 
three men. Three servants slept in an 
adjoining room. They beard bis cries and 
oaoie to his reioue, and by the aid of a 
light which was burning and also by 
the fact of it being a light night, the 
three servants saw one man on either 
side of the chi.rpoy holding down PuUu 
Singh with their lathis across him, whilst 
a third man was sinking Pultu Singh 
with a chopper. The toree servants recog. 
nised each of the mfn, aud they wore 
eventually arrested. An examination os 
the preuiieeH resulted in the dieoevery, 
amongst other things, of a piecu of 
wood of an irregular triangular oLuoe, 
Hbont 2 inches long and blood.sto ’-ed. 
The Sub-Inspector, who found it. f ? 
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aw&y along with other things disoovered on 
the premises, having no doubt, quite reason* 
ably, in his mind that it might possibly 
prove to be a material pieoe of evidence 
in the trial. Apparently the Police did 
not send it up as an exhibit, and the chopper, 
when secured by the Police, did not show 
that any wooden part of it was missing. 
Therefore, as far as the story of the pro- 
seoution went, the' Bnding of the piece of 
wood turned out to be a matter of no im¬ 
portance, as it did not fit in with any Police 
theory of the case which they proposed to 
put forward. They rested their case upon 
the identity of the three accused, as sworn 
to by the servants, certain motives for the 
murder and the identification of the blade 
of the chopper by a blacksmith, named 
Khargo, who bad sharpened it a few hours 
before the commission of the murder at 
the instance of cne of the accused men. 
The Magistrate took the piece of wood and 
placed it in an envelope which be sealed 
down. It was then handed over to the 
Police and remained in their possession in 
the envelope unopened, and at the Sessions 
trial (on the l?th of January) was lying 
on the desk of Mr. Bennett, the presiding 
Judge and there it remained throughout the 
whole of the evidence of the prosecution, 
net Veing referred to at all by the proseoutior, 
until the last witness for the prosecution 
was in the box. That was the Sub-Inspector 
Muhammad E.halil. He gave evidence of 
his arrival on the spot. He detailed what 
he faw, and speke to statements being 
made to him, of making a map, and then 

his exaroiLation-in ohief closed. Tt.atis im¬ 
portant beoauEe after that, all that was go¬ 
ing to happen was the orosa-examination 
of the Suh-Inspector and the reading of 
the medical evidence. Then this Vakil, 
whose conduct is called in question, arose to 
orosB-examice. What possessed him to brii g 
this pieoe of wood into the case will never 
be known. But he asked that the piece of 
wood should be handed down to him and 
that was done. He then orcBS-tiaroined 
the Sub Inspector and the Sub-inspector 
eaid in answer to his questions: "Below 
the corpse I found a piece of wood,” Ex¬ 
hibit H; (and then in brackets is a note, 
which is clearly a note by Mr. Bennett, which 
BB 5 S that it was a " blocd stained pieoe of 
weed Rboot 2 ioobec long, Eceme ft bit cf 


[1920 


the charpey.'^) That as far ae we see is 
the only question in erosB-examination which 
relates at all to this pieee of wood. The 
medical evidence was then given and the 
Court rose for the day. Probably some¬ 
time in the morning of the 20th the Vakil 
drafted a petition. It is quite certain that 
be did not have any oommuDioation with 
his clients on the IStb, and it is certain 
that he never saw them on the 20th until 
after the petition bad been completely 
drafted by him. It was suggested on 
Saturday last that he saw the brother of 
one of the accused, but we think it is for¬ 
tunate for him that be did not pursue that 
line of defence, because it will be seen in 
a few moments that that was a suggestion 
entirely at variance with the explanation 
that he gave Mr. Bennett, the Sessions 
Judge, and is not likely lo have been the 
correct version. However, that is not be¬ 
fore ns now and it is not put forward in 
any way as his defence that he in fact 
received instructions from a brother or some 
relative of one of the accused. He drafted 
the petition. Now it is important to see 
what he says in that petition. And we 
may pause here for a moment to say this. 
It is the duty of an Advocate, if he himself 
thinks that there has been some irregularity 
in the conduct of the Police, or in the con* 
duct of any of (he witnesses, to call that 
irregularity to the attention of the Court, 
and Ibis Vakil would have been perfectly 
within bic rights and would have acted 
with the utmost propriety in bringing the 
matter to the attention of the Court, if 
when he took that piece of weed in his 
band on the afternoon of the It th of 
Janoary he honestly thought that the piece of 
wood bad been changed. But he should 
have brought it to the attention of the 
Court by paying, '* I saw this pieoe of 
wood in the Magistrate’s Ooort. 1 have 
seen the piece of wood to-day, I say that 
in my opinion these two pieces are not the 
same. I demand an enquiry—the fullest 
enquiry.” Anything less thau a atmand 
for an investigation based upon his personal 
application would have been a failure by 
him in bis duty to his client. But he 
chose a crocked course and drafted a peti¬ 
tion which on the face of it makec it 
appear to the Court that the three prisoners,; 

in whose minds there bad never been any* 
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BaipioioD of aoy ohaogd in this 
pieoe of wood, are made by bim to 
aay: " We notioed this, we notiaed that, 
we notioed the other, ” eaob of those state* 
ments being false statements. 

Now here is the petition. We shall 
refer to some only of its relevant parts. 
Bat we mast bear in mind throaghoat 
that the first charge against this Vakil is 
that, having no instraotions from his 
elients, he fabrioated a petition wbioh made 
it appear that instraotions had been given 
to bim by bis elients and that he was the 
mere agent to pass on to the Ooart the 
beliefs of the men who were then standing 
their trial for their lives. The petition 
was addressed in form, as we have 
said, by the aooased to the Jadge, It 
begins— 

Sir, In the oase noted above the 
piece of wood (Exhibit H) shown yesterday 
by order of the Goart, is not, in fact, 
the same wood wbioh was prodaoed by the 
Sab'Inspestor, Khalil Ahmad, in the Ooart 
of the Magistrate. Beoaase (1) that pieoe 
of wood was maoh thicker than this and 
was of a different shape. The former 
olearly appeared to be a broken pieoe of 
the handle of a obopper. We had seen it 
in broad daylight.^’ 

Now that statement drafted by the 
Vakil, and signed by these man, woald 
convey to the Jadge that in the minds 
of those three man there rested a oonvio* 
tion that the p’ejs of wood wbioh they 
bad seem in broad daylight in the Goart 
of the Magistrate was not the same piaoe 
of wood wbioh they bad seen on the 
afternoon of Janaary 19tb in the Goart of 
the Sessions Jadge. There was nothing in 
the prisoners’ minds at all in the matter 
until this Vakil pat it into their minds 
in Goart on the morning of the 20th. 
One will search in vain the evidence in 
the Magistrate's Goart or in the Coart 
of the Sessions Judge to find any sngges* 
tion put forward by any witness that 
this pieoe of wood was in fact, or appeared 
to be, a broken pieoe of the handle of a 
•hopper, That the Police may originally 
have formed a theory that it was pos* 
sibly the broken piece of the handle of 
a chopper ip, we think, qaite likely, but 
they never formulated that theory in words 
ftod it is important to remember this 


beoaase there are statements hereafter 
wbioh deal with it. 

The petition oontinaes:— 

** 2, In the Goart of the Magistrate, 
where the enqairy was held, the proseoation 
had tried to prove that the blade of the 
obopper which has been prodased was the 
same wbioh was made by the blacksmith 
Kbarga, bat the handle or the wooden part 
was different.” 

Now there it says that in the Goart of 
the Magistrate the proseoation had tried 
to prove that the blade was the same 
bat the handle or tbe wooden part was 
different. Beyond the fact that Khargn, 
the blacksmith, split ap his identification 
into two parts and said, this is tbe 
same blade that I sharpened, this is the 
same handle,” tbe evidence went no 
farther than that, and we have examined 
every statement of fact that is contained in 
paragraph 2 of the petition by the light 
of every deposition that bears npon it. 
Tbe petition oontinaes 

This is clear from tbe statement of 
Ram Sarnp, SabJospeotor of Police Station 
Thatia, made in the Court of tbe Magis* 
trate. On the same day Sab Inspectors 
Khalil Ahmad and Ram Sarap were ex* 
amined first and tbe blacksmith Kharga 
was examined after them. Therefore, when 
the blacksmith Kbarga was asked as to 
whether the handle of the ohoppsr was 
the same to which the blade was fitted 
when it was made, and be replied to the 
disappointment of tbe proseoation that the 
handle was exactly the same, the proseout* 
ing Inspeoter pat the same qaestion to 
him 3 or 4 times, but each time his reply 
was the same.” 

Tbe Magistrate has been aalled, but be 
has no recollection of tbe proseoating 
Inspector behaving in this extraordinary 
way and being permitted to pat the same 
qaestion to Khargo 3 or 4 times, and 
there is no record of it in bis notes. Then 
paragraph 2 concludes 

*' In this way the proseoation lost the 
most important piece of evidence against 
us beoaase the handle wbioh is at present 
fitted to tbe blade of the chopper is not 
in any way so broken as to allow the 
pieoe of wood prodaoed by the Sub^Iaspeetor 
Khalil Ahmad to fit in.” 
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Then paragraph 3 deals with the 
eoDolDsioQ that tbe three aoonsed men 
wished tbe Coort to draw,—and we pass 
on to paragraph 4, 

“The piece of wood, Exhibit H, before 
the Coart is apparently a pieoe of the 
leg of a Qot, and no one can call it a 
piece of tbe handle of a obopper. ” 

(No one bad called it tbe handle 
of a obopper until it ooonrred to Ibis 
Vakil to draft this most diaingennous 
petition), 

“ For these reasons we fully believe 
that this pieoe of wood has been put in 
place of tbe former piece.” 

We have already said tbe men bad no 
belief about the matter at all; they bad 
never said one word about this to tbe 
Vakil and yet bo bad the audacity to 
draft this petition, setting up this deceitful 
story, and present it to tbe Court as 
emanating directly from his clients. The 
petition continues— 

“ For these reasons we fully believe 
that this piece of wood has been put in 
place cf the former piece. If the former 
pieoe bad been produced before the Court, 
tbe nature of the case would have been 
entirely changed.” 

That is a sentence which demonstrates 
in our view that this Vakil was acting 
dishonestly in the matter. The petition 
goes on :— 

'* It is, therefore, prayed with folded 
bands that in order to prove these facts 
tbe proseonting Inspector, Pandit Chandra- 
hhan Psnde, who bad examined tbe Sub- 
Inspector Kbalil Ahmad and tbe black- 
smith Kbargu, may be called forthwith in 
order to prove the piece of wood in the 
Court of the Magistrate and the following 
questions may be put to him ” 

Then there were fonr questions set out, 
which wera proper questions on the basis 
of it being part of the case (which of 
course it was not) hat this was a pieoe 
of the handle of a chopper. Then the 
petition concluded— 

“ If neoeseary cur Pleader may be per¬ 
mitted to orcse examine him (t. e., Pandit 
Chandrabban Pande). Because, Sir, the 
Court is being clearly duped in this matter 
and an effort is being made to secure 
our execution by means of an unfair and 
cunning act.” 


Now it is difficult to conceive greater'^ 
rubbish than this and tbe Vakil cannot i 
he so incompetent as to have believed 
a word of it. Tbe fact all too clearly 
appears that be was acting dishonourably' 
in the presentation of this petition and 
hoped to mislead tbe Court. 

We pass over tbe questions which he 
suggested should be put to the Magis¬ 
trate. Again, they were proper questions 
on the basis of it beiog part of the' 
prosecution that this broken pieoe of wood 
in fact formed part of tbe obopper. It 
oontinnes— 

“ As no question was asked by the 
prosecution in this Court about the piece of 
wood which was enclosed in an envelope, 
and we tbe three accused were fully 
believing from tbe day it was produced 
in tbe Magistrate’s Court that it would 
save our livss, it was absolutely necessary 
for our Vakil to enquire of the last 
proseentioQ witness, Sub'lnspeotor Elbalil 
Abmadt about this pieoe of wood.” 

Now, follows this 

“ When the cover was opened, our Vakil 
was busy with cross examination. We could 
have, therefore, no opportunity to inform 
our Vakil of this fact and to put in this 
application. And as soon as tbe cross- 
examination of Sab-fospeotor Khalil Ahmad 
was over, the hearing of the case was 
closed for the day, we were ordered 
to be taken out. This application could 
not, therefore, be put in yesterday.’ 

That, of course, is designed to bring to 
the mind of the Sessions Judge and to 
oonvioca him that the three men immediately 
on seeing the pieoe of wood were satisfied 
that tbe pieoe of wood had been changed 
and that if they could, they would on the 
afternoon of the 19th have communicated 
with their Vakil and made the application 
iodlantly, the truth being as we have 
reiterated, that this application originated 
in tbe mind of tbe Vakil alone and he 
put all these statements, partly falsehood 
' and partly nonsense, into tbe month of the 
three men. 

The last prayer is ; — 

“That by these questions suggested by 
us, I bo Ceni't should satisfy itself about 
the identity of tbe pieoe of wood, and this 
o»n be done only if tbe Court takes the 
trouble of asking these questionsj whereby 
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the facts will become clear. As it is a 

question of life, and death tp three persons 
it is most reepectfnlly, and with folded 
hands, prayed that the Court may 
take this trouble and pardon us for giviner 

this trouble.” 

Then this precious document is signed 
by the three acouied men and witnessed by 

the Vakil. 

That document was laid before the 
Seesions Judge and' he acted with admir- 
able promptitude, and we are great y 
indebted to him for the oonrfco be took, 
which we commend to the consideration of 
every judicial officer in this Province. What 
be did was to call the Magistrate and Sub- 
Inspeotcr and examine them on the basis of 
the petition being a gennine one—genuinely 
emanating from the three accused and laid 
before the Court by the Vakil in bis 
capacity as Vakil, And then of oouree it 
turned out that the story was a fabrication, 
and thereupon tbe Sessions Judge very 
wieely Bslied a few quesliona of Ibis Vakil 
and meat sensibly made the Vakil 
sign what he said, a very necessary 
precaution when dealing with a person of 
shifty character. In the result we get the 
folloeiing note from the SessiocB Judge:— 
“An application in regard to a piece of 

wood, Exhibit H, was banded in by. 

. \akilfcrthe accused signed by the 

accused, on the commencement of tbe proceed¬ 
ings on the 20th of January 1920.” The 

statement of the Vakil.f.-.is as 

follows:— 


morning of the 20th in the Court of 

Sessmii. Biatements in the application 

as to the piece of wood being different 
from that in the Magistrate’s Court were 
written by me of my own accord and not 
dictated to me by any one. All the 
information in the application is original 
and DO information was given to me by 
any one. I had the application written 
out ready and read it over to the accused 
acd asked them if they agreed with it and 
get it signed by them and presented it to 

Court.” 

We have already referred to tbe fact 
that on Saturday this Vakil even in this 
Court teemed to be prepared to put up 
a substantive case that tbe petition bad 
been drafted on the instmotion of a brother, 
or some relative, cf one of the accused. But 
it happened by good fortone that the 
Court rose at 1 o’olcok ard that matter 
was tot pnnued to day or it might have 
Jed to further and serious developments, 
because it is oJear from this document 
that when be was giving bis explanation 
to tbe SesHons Judge, that explanation did 
not icolode any suggesticn that anybody on 
behalf of the accused bad said anything to 
him in regard to this matter. Tbe statement, 
oontinues— 

“I aiked tbe accused whether they agreed 
to what I had written and they said 
they agreed to it. Then I asked whether 
it should be presented, and they said it 
should be. 1 handed ib in. The piece of 
wood was not banded to the acoased 




“The idea that this piece of wood was yesferdsy, it was only seen by them at 
changed after beirg exhibited before the the distance from tbe <3ook to the Court 

Committing Magistrate was present in my table ( 0 feet). I stated to the Court this 

mind in a hazy form when Exhibit H was moining that before handing the application 
produced before tbe Sesssions Judge yes- in 1 wanted to make sure and I asked 
terday I am not quite sure whether 1 that the piece of wood should be handed 

spoke to the acouied or not on the subject to tbe accused to make sure that they 

yesterday ” would persist lu making tbe application.” 

Then there is a note by the Judge. “Note.— “Persist in making the appMoation” is a 
Vakilsfaid at 6rst he did not spiak to tbe strange phrase when the aooueed were as a 
accused on the subject yesterday.” “l then fact mere puppets m the lands of this uu- 
drafted out the application this morning at scrupulous Advocate. 

my louse before coming to Court and before “The reader handed the accused the 
seeing tbe accused.” pitoe of wood and I do not know what 

Now he had not spoken to them on thiy said (and then said wants to ^dd 

the afternoon of the 19th end there we ‘probably’).” 

get it from him that the petition was We do not quite under'tand vhat this 
vri*ten before seeing the accused on the mtans it ipj.nt in braoketM anc. it 5.j (then 
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said) wants to add (.'probably*).*’ Then it 
oootioaes: 

“They said it was not the same." 

We should have been very astonished it 
they had said that it was the same after 
seeing the petition drafted by their 
Vakil. 

“After seeing this wood they said they 
do persist in making the appliaition; then 
I handed it in. I oanuot say whether the 
aoeused had seen this piece of wood clearly 
yesterday. They said it was not the same 
piece of wood when I saw them this morn- 

Then Mr. Bennett pat the question, “Why 
was it necessary for them to see it again 
this morning if they had seen it yesterday 
in Court?" and the Vakil's answer was 
“To make sure that they will make the appli¬ 
cation," 

QttA«U‘on.—Anything more to stater 

^nnoer. _“My first intention was before 

presenting this application to the Court, I 
wished to request the Court that the piece 
of wood should be shown to the accused. 
The Court asked me to speak louder. The 
piece was shown to accused. After it was 
shown I presented the application. I have 
authority by va^alatnama to make the appli¬ 
cation,” , 

And here we find that by that time even 

this Vakil had realised that Mr. Bennett 

had taken his measare, and we now see the 
complete lack of moral stability when he 
continueo:— 

"If the Court think any improper oonducti 
on my part, I would like to take back 
the application, thoogh I think I have done 
nothing wrong; personally I would like to 
take back the appliation, but [ do not know 
whether I have authority to do so or not. 
Before I actually take it back I wish 
the permission of my clients. That is all. 

Now having regard to the fact of this 
petition being made and to the information 
which the learned Sessions Judge obtained by 
asking questions of this Vakil, it is small 
wonder that he sent the matter up to this 

Court for our enquiry. 

Now the notice .which was served on him 
has been read. On Saturday last the Vakil 
appeared before us with the great advantage 
of having as hie Advocate Dr. Sapru. After 
what really might be called persuasion on 
our part on Saturday, the Vakil seemed to 


think that there was some slight cause for 
him to express some slight shade of regret*. 
Then there came an alteration of mood on 
his part and he really thought himself quite 
an honest man who would like to fight the 
matter out. He had, of oourfe, a perfect 
right to do that and the case oontinned for a 
short time on that basis. To-day hie point 
of view has again changed and he has said 
through bis learned Advocate that he hss 
ocEsidered the matter very carefully, that 
he is sincerely sorry for bis conduct and 
admitstbat be is unable to substantiate praoti* 
eally all the allegations in the statement, and 
he farther unreservedly end without any 
qualification withdraws every eingle allega¬ 
tion which is damaging to any one interested 
in the prosecution, and he desires Dr. Sapru 
to express bis geonine and sincere apology to 
this Court, to Mr. Bennet, Sessions Judge, 
and to the Police. 

Well, that is making some amends, and 
Dr. Sapru whose judgment in matters like 
this can well he relied upon, baa admitted on 
behalf of his client that be could do nothing 
less, that the facts which are proved, or 
admitted, bring this case within section 8 
of the Letters Patent, and be referred (o bis 
client quite properly as a young man who 
had gone wrong, hopelessly wrong. Those 
are Dr. Sapin’s own words. He has also 
put forward the plea of inexperience. But a 
plea of inexperience is not apposite to a case 
of this character. Yon do not want to be an 
experienced Advocate to know that you must 
not tell lies or try to oonfuee cr deceive the 
Court. It is a matter of instinct,—a matter 
of right feeling. But be is a young man and 
after a good many sbiftings about in this 
case he has at last made an apology, which 
in terms is a full apology. But, of course, 
that is not adequate at all, and we have got 
to vindicate the power that is given to us 
under eeotion 8 and we have also got to 
exercise discipline for people who stand so 
much in need of it as this Vakil seems to do. 
We are going to take a course, which all 
three of us regard as lenient. But it is not 
to be regarded as by any means the sort of 
scale that will prevail in the future. But 
nevertheless the penalty must be a substantial 
one, which will not be forgotten by this 
Vakil, and should be borne in mind by other 
people. And the order that we make is 
that wu find (A) thgt on (ho SOtb o| 
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January 1920 the Vakil prepared and pat 
before the SesBiona Judge a statement whioh 
purported to be a petition iBSuing from bis 
clients and drafted on their iostruotions, 
whereas in truth and in fast it was a petition 
which originated with him and in respect of 
which he had received no instroctiooB; (B) 
that he knowingly prepared and filed the 
eaid petition before the Sessions Court and 
put therein allegations which were made 
recklessly and without any reasonable grounds 
of belief, and we find him thereby guilty of 
professional misoonduot. And in those 
circumstances in exercise of our powers 
under section 8 of the Letters Patent we do 
order that he be suspended from practice 
from this day until the ist day of Jannary 
1921. We direct the Vakil to hand over 
bis certificate of practice to the Registrar of 
this Court. 

VaJctl sutpended. 


PATNA HIGH COURT. 

AfPBAL VBOM Appellate Decrsb No. 1024 

OF 1918. 

April 8, 1920. 

Preteni: —Mr. Justice Mnlliok and 
Mr. Joetioe Saltan Ahmed. 

Tbs SEORETAHY of STATE for INDIA 
‘ IN COUNCIL— Appellant 

versus 

LOWN KARAN MARWARI— Responoent. 

Criminal Procedure Code (Act V of )898), «. 524 
-^Property seized on suspicion of being stolen^ Order 
for forfeiture and sale, legality of^Suit to recover 
possession, maintainahility of^Limitation. 


An order under section 624, Criminal Procedur. 
Code, directing property seized on suspicion of itj 
being stolen to be forfeited and ordering the sale 
proceeds thereof to be credited to Government, U 
megal and without jurisdiction, as all that thal 
section authorises is that the Government shall bt 

property or to hold it as a trustee 
r^covB™^?® ^ therefore, for the 

tainabfl ? property is main, 

than a ’ brought more 

bar, as it confiscation is ne 

Judge “siml"*!'' ‘*‘® Subordinate 

* ■ dated the 14th April 


1918, confirming that of the Mnnsif, SambaL 
par, dated the 24th September 1917. 

Mr. Mohammad Wakhruddin^ Government 
Pleader, for the Appellant. 

Mr. TFasi Ahmad (with him Mr. D. N, 
Sircar), for the Respondents. 

JUDGMENT,—This second appeal arises 
out of an order made under section 524 of 
the Criminal Procedure Code by the Sub- 
Divisional Magistrate of Sambalpur on the 
7th of Jannary 1916, declaring certain gold 
ornaments valued at Rs, 2,000 to be forfeited 
and ordeing the sale proceeds thereof to be 
credited to Governmeot. These ornaments 
were seized by the Police on snspioion that 
they were stolen property, or that they had 
been manufactured out of gold looted in oer> 
tain daooities in which plaintifis Nos. 3 and 5 
were concerned. 

It appears that these two plaintiffs, who 
are members of a joint family with plaintiffs 
Nos. 2 and 4, were prosecuted for an offence 
under section 411 of the Indian Pena] Code 
in connection with certain other articles but 
were eventually acquitted. Daring the 
investigation in that case the plaintiff No. 1 
at the request of the Police made over the 
crnaments in suit to the Police, stating that 
they had been pawned with him by plaintiffs 
Nos. 2 to 5. 

After the acquittal of the plaintiffs Nos. 3 
and 5, a proclamation, inviting claimants to 
the property, was ieeued under section 523, 
Criminal Prcoednre Code. Thereupon the 
plaintiffs Nos 2 to 5 claimed the ornaments 
numbered 7 and 6 and the plaintiff No. 6 
claimed the ornaments numbered 1 to 6 • hut 
although they were the sole claimants the 
Magibtrate directed the properties to be for* 
feited. 

It is necessary to explain that plaintiff 
No. 6 is the minor daughter of plaintiff No, 4 
and that the jewellery in question was claimed 
by her as having been presented to her by 
her father in law at the lime of her 
bstrotbal. 

The plaintiffs thereafter nnsuocessfnily 
appealed to the Sessions Judge of Puiulia 
and finally cn the 26th of August 1916 the 
High Court declined to interfere in revision 
with the learned Judge's order. 

The present suit was lodged on the 17th of 
February 1917. It is resisted by the Secre- 
tary of State, who justifies the order and 
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alpo oontenda that a suit does not 
lie. 

It appears that the properties have not yet 
been sold and are still in the possession and 
onslody of the defendant. 

The Munsif found that the allegation that 
the properties were pledged with plaintiff 
No. 1 was not true bat that it was true that 
they were in the oustody of plaintiff No, I 
on behalf of plaintiffj Nos. 2 to 6, and he 
made a decree directing the defendant 
to deliver the property to these plaintiffs 

1. .,1 • j 

In appeal the decree was slightly varied 
and it has been ordered by the Subordinate 
Judge that delivery is to fcem:idoto plaintiffs 

Ncs. *2 to 5 only. 

The appeal before us has been preferred 
by the Secretary cf State and there is no cross- 
appeal on behlf of the plaintiffs. 

The Bret point is, whether a cuit lies at 

all. It is contended that section 52 A of the 

Code of Crimiral Procedure ooDoludes the 
right of the true owner to enforce his claim 
by a civil auiS reliance is placed upon 
the words “ehall be at the disposal of 
Government.” 

Now section 517, which relates to property 
produced before the Court, allows the Court 
to icake such order as it thinks fit 
disposal of that properly. It has been held 
that under this seotic-n the Magisirate cannot 
confiscate property, and that ho la entitled 
only to make airargements for posseseion, 
leaving the Civil Courts to decide, in the 

event of competent proceedings taken therein. 

the question of title [see Ecng Lone v Ma Fay 
(1)1 So again it has been held by the 

Madras High Court that the words do not 
aulhoriee the Magistrate to bestow property 
in charily [Bigh Cou7t ftoceeatrgs, dciel 

2Qth JulylhVo 

Special powers are given under eection 5-1 
for the deetiuction of libellous and other 
matter, tut with regard to property dea t 
with either under Feotion 5i7, or Etolion 5fc4, 
it would feem that the power of the Criminal 
Court is limited to makir.g ariancements 
for the custody and protection of the property 
while in the pcsseesicn of Government and to 
makTg a transfer of roEsession to such 

peiecn as it thinks proper. 

(1)4 L. B. R- 13i 6 Cr. L. J. 126. 

(ij) 2 Weir 666, 


It does net seem that these Keolions 
in any way empower the Government to 
oonfiecate the property, or oonolude 
the right of the person from whose 
possession the property was taken, or of 
any other person, to contest the decision 
of the Criminal Cocit by a civil suit. 

This view is in accordance with the 
decision of their Lordships of the Bombay 
High Court in Queen-Empress v. Trihhovan 
Manekchand (3) and Wasappa V. Secretary 

of State Indii 14). 

The learned Vakil for the appellant 
relies on Bhukhooree Singh v. Government 
(5). That was a case wliere, under section 
185 of the Criminal Procedure Code of 
1861, tbo property cf an absconding 
offender had been attached and declared to 
be at the disposal of Government, as he 
had not within (wo years after the attach-, 
ment cf the properly been able to show 
that be had not wilfully evadfd the service 
of preoesp. It was held by their Lordships 
of the Calcutta High Court that be might 
have availed himself of bis right of appeal 
against the Magistrate’s order but he had no 
right to inslituto a civil aolion. 

The learned Vakil also relies upon 
Behary ^haha v. Nuhby Ehan (o). In that case 
certain property was the subject of a 
charge of theft. The Magistrate discharged 
the dfcfendaiilp, returned to them a part of 
the property, ard ordered the confiscation 
of the remainder, tut he did not follow 
the preoedore required by sections 131 and 

132 of tbo Code of 1861. It was held that 
the order of oonfisoation was irregular as 
be had ror. followed the provisions of the 
law. It is suggested to ua that the view 
of tl 6 High Court was that, if the correct 
procedure had been followed, an order for 
the confiscation of the property might have 
been legally made. 

In Secretary of State for India v. 
Vakho-tsangii Meghr.jii (7) their Lordships 
of the Bombay High Court referred to 
Bhukhooree Singh's case {h), but did not decide 
whether a civil suit could be brought to 
contest the Magistrate’s order either in 
respect of the property of an absconding 


Rl9B 131;6Ind. Dec (n. s )S8. 

4) SI Ind Cas. 498} 17 Bom. U R.979i 40B. 200 

’B) 8 W R. 20V. 

;6)9W.E. 13Cr. 

(7) 19 B. 66^} 10 hid. Deo. (k. s.) 447 
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ariminal, or ia respost of propsrty seizsd 
on easpioion and proDoaaoed to ba afc tbe 
disposal of Government. On the other 
hand the deoisions in Quetn'Empreis v. 
Trihho^an Manik Ohani U) and iVassuppi v. 
Secretary of State for India (4) aro clear 

authorities for the view that, so far at least 

as sections 523 and 524 are concerned, 
the owner’s right to bring a civil snit is 
not taken away. 

It seems to me that Mr. Jastioe West 
in Tribhovan Ifonifc Ohind's case (3) was 
right in observing that the Magistrate may 
under these sections make an orJer which 
isgiod as to the delivery of possession bat 
it is not ooDclusive as to title. 

A reference to the English Liw also 
leads to the same oonolusion. The Police 
Property Act, 1897, 60 and 61 Viet, o. 33, 
section I (1), provides that where any 
property has come to the possession of the 
Police in connection with any criminal 
charge, a Court of summary jurisdiction 
may make an order for tbe delivery of 
the property by tbe Magistrate to tbe person 
appearing to be the owner thereof, or if 
the owner cannot bs ascertained, make 
each order with respect to the property as 
to the Magistrate or Court may seem meet. 
But the Act provides that the order will 
not affect the right of o.ny person to bring 
an action within six months against any 
person in possession of the property delivered 
by virtue of the order. 

The learned Vakil for the appellant, 
however, contends that, though there is 
m direct authority in bis favour, he is 
entitled to rely on tbe prin3iple that, when 
an Act of the lisgislature gives power to 
any person for a public purpose from which 
an iodividnal may receive an injory, if the 
mode of redreising the injury is pointed 
out by the Statute, the jurisdiction cf tbe 
ordinary Court is ousted, and in case of injary 
the party cannot proceed by action iQovsrncr 
and Oompany of the British Cast Hate Manu 
facturers v. Meredith (S», Stevens v. Jeacocke 
(9) and West v, Downman (10)]. 

The reply is that every such case 
depends on its own Statute. It must be 
asoertaicei from the Statnte itself wbe- 

(8) (1792) 4 T. R. 794: 100 E. R. ^00. 

(9) (184S1 J2 Q. B. 73J; 17 h. J. q. \i. 103; 12 Jur. 
477; 116 E. R. 617; 76 R. R. 614 

(10) (18SO; 14 Ch. D. Ill; 42 L.T. 340; 29 \Y, R. 0. 
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ther it is intended to be oonolnsive and to 
bar all other remedies. For instance in 
cases relating to exoiseable articles tbe 
Statutes give a Criminal Court power to 
oondsoate; ary civil suit for recovery will, 
in these oaser, be clearly unsustainable. 
So again while a civil suit will not lie 
to modify the amount of maintenance 
ordered under section 488 of tbe Criminal 
Piooedore Codr, a civil suit will certainly 
lie where maintenanae has been refused *. 
on the other hand, if it bad been necessary 
to decide that point now, I should bold 
that srotions 88 and 89 of tbe Criminal 
Procedure Code debar an absconder from 
suing for the recovery of his property. 

But in eeolion 524 of the Criminal Pro- 
oeduie Code tbe words ‘‘ at the disposal of 
Government ” may reasonably be interpreted 
as meaning that Government shall be free 
to sell tbe property, or to bold it as a 
trustee for the true owner. The Statute 
does not profess to bar tbe ordinary legal 
remedies; and there is no reason for reading 
into it something which is not there. I 
think the title of tbe plaintiffs is still 
alive. 

Tbe learned Vakil's 6nal contention ia 
that tbe suit is barred by limitation inaS' 
mnob as the plaintiffs have not sued to set 
aside the order of tbe Magistrate within 
one year after it was made. Tbe reply to 
this is that this is a suit for recovery of 
possession and that it is not neoesaar; for 
tbe plaintiffj to ^et the order of tbe Magis* 
lra(e set aside at all. The order declaring 
the property ferieited to Governmant being 
illegal and without juribdictioD, it was not 
necessary to eet it aside. 

The plea of misjoinder raised in the 
Courts below is not pre3>ed and tbe result 
is that tbe appeal must be dismissed with 
ODsts. 

The learned Vakil requests us not to 
award costs against tbe Secretary of State 
on the ground (bat he must be deemed to 
have acted in geed faith. In our opinion 
that excuse will not avail ; the Secrotary 
of State resisted the action with tbe in* 
tention of keeping the plaintiffs out of 
their property. He must, therefore, pay 
costs like any other unsuocessfui ]jti^'a?it. 

Appeal 
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madras high court. 

ORTMlNiL Ebyision Cask No. 51o of 1919. 
Crimjsal Revision Petition No. 435 

OF 1919. 

Deoember 17, 1919. 
present Sir Abdur Rahim, Kt., Offg. 
Chief Justice, and Mr. Jnstiee Spencer. 

In re PACKIANATHAN— Accused 

Pbtiti oker» 

peml Code (Act XLV o/ I860; ss. 416.419- 

Cheating^Ohtaining health certificate by giving false 
name—Health cerlificate, whether property within 

s. 415. 

A health certiheato is property within the meaning 
of section 416 of the Penal Code and if a person by 
falsely personating another dishonestly or fraudu¬ 
lently induces a Health Officer to deliver to him a 
health certificate, he is guilty of an offence under 
section 419 of the Penal Code, [p. 610, col. 2.J 

Petition, under sections 435 and 439 of 
the Code of Criminal Preoednre, 189b, 
craving the High Court to revise the order 
of the Court of the District Magistrate, 
Ramnad, dated the 3rd June 1919, presented 
against the order of the Court of the Snb« 
Divisional Ut Class Magistrate, Ramnad 
Division, in Calendar Case.No. 130 of 191?. 
Mr. 0. Madavan Nair, for the Petition- 

The Public Prosecutor, on behalf of the 
Crown. 

ORDER.—The accused was prosecuted in 
this case for an offence under section 419 
read with section 511 of the Indian Penal 

Code. He was going to Ceylon, and ho used 

a permit which stood in the name of one 
Kumaraswami while the acouaed’s own name 
is J. Paokianatban. On seeing the permit the 
Health OCaoer at Mantapam, who is an 
employee ot the Ceylon Government, >^aed a 
health oertiBoate, but, aooording ‘o‘I*® 

of the prOBSention. P. W. No. 2. the Health 

Offioer’i olerk, reoognieed the 
hnd seen him before and seeing that be 
bad given a false name reported the matter to 
the Health OtBeer. He anestioned the aooused 
Ld the aooneed at Bret, aooording to the Health 
Offioer’e evidenoe, gave hie name ae K"mara. 
Bwami bnt afterwards gave the correct name. 

A bond was taken from him and there the 

correct name wae entered. 

The trying Magistrate after eiamining two 

witnefBBS, i.e., the Health Officer and hie 

ele, , dicoharged the accused, holding that 

no offence of attempt at cheating had been 


made out. He says that the Health Officer 
could not be said to have suffered in any 
way either in reputation or property and 
that the accused did not intend to cause any 
sort of barm to him and that, therefore, 
section 419 would not apply. An applica¬ 
tion was made to the District Magistrate for 
revision of this order with the result that the 
District Magistrate set aside the order, hold¬ 
ing that the hrst part of section 415 would 
apply even if the second part did not, that 
is to say, on the facts established by these 
two witnesses, the aecnsed, by deceiving the 
Health Officer, fraudulently induced him 
to deliver a health certificate which is pro¬ 
perty within the meaning of the law. That 
a health certificate is property within the 
meaning of this section cannot be doubted. 
Reference may be made to the case in 
S.amaswami Aiyar v. Vaithilinga Mudali 
(1) and the case of Queen Empress v. 
Soshi Bhushan (2). But that in itself is 
not sufficient; it has to be proved that the 
accused, by deceiving the Health Officer, 
fraudulently or dishonestly induced him to 
deliver the health certificate. It is pointed 
out by Mr. Osborne that all the witnesses 
which the prosecution had to adduce on 
this point have not been examined. An 
application was put in on the 4th Novem¬ 
ber, bnt apparently the trying Magistrate 
thought that he was at liberty to dispose 
of the case without taking any farther 
evidence. We do not think that he was justi- 
fied in refusing to hear further evidence 
which the prosecution had to adduce, and 
on that ground the order of discharge was 
wrong and liable to be set aside. ^ is 
unnecessary for us to pronounce any opinion 
on the question of law as to what would 
amount, in circumstances like those of the 
present case, to fraudulent or dishonest 
inducement within the meaning of section 
415, as we think that the question will 
have to be decided after all the evidenoe 
has been recorded and the enquiry baa been 
completed by the Magistrate. After hearing 
all the evidence which the proseontion may 
have to adduce, the Magistrate will decide 
whether an offeuoe has been made out by 


(1) l Woir2fi. 

(2) 16 A. 210} A. W. N. (1893) 96} 7 Ind, Deo. 
(n. 8.) 859, 
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the faots proved asTAiasti the aoonsed. This 
revision petition is. therefore! dismissed. 

H. 0. P. 

, Petition dismissed. 
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PATNA HIGH COURT. 

Civil Cbimikal Revisions Nos. 3 and 4 cp 19 8. 

Maroh 1, 1918. 

FieseriU —Mr. Jnstioe Roe and 
Jastioe Sir Ali Imam, Kt. 

BALDEO KOERI and iNOTBeft— 

Petiiioners 

versus 

LAKSHMl NARAYAN KU£R and othbbs 

—Rbspondbnts. 

Criminal Procedure Code (Act V of 1898), s. 195'10) 
—Appellate Court, power of, to remand case for further 
inquiry—Inherent power of Court to make inquiry. 

Although a Court, before which an applicatiou 
comes under section 195 (6) of the Criminal Pro* 
oedure Code for re^consideratton of orders passed 
by a Subordinate Oonrt has no power to remand the 
case for further inquiry, it, nevertheless, has inherent 
power to make an inquiry itself and to proceed in 
accordance with law. [p. 612, col, 1.] 

Civil oriminal revisions against the order, 
dated the 22nd November 1917, of the 
Distriot Judge, Muzafferpor, refasing to set 
aside the order, dated 22Dd Angnst 1917, of 
the Mnnsif, Motibari, deolining to grant 
sanotioD to the petitioners, to proseonte the 
opposite party. 

Mr, Fakhttiddin, for the Petitioners. 

Messrs. Pugh and Okandra Sekhar Banerjee, 
for the Respondents. 

JODGMENT.—We are asked in these 
eases to set aside an order of the Distriot 
Judge of Muzafferpnr deolining to interfere 
in a ease deoided by the Munsif of Motihari 
refusing to grant sanotion to proseoute a 
plaintiff for offenoes under seotion 303 
of the Indian Penal Code. The main 
faots of the ease are that this plaintiff brought 
a suit against aertain tenants of whom, it is 
alleged, the other two persons against whom 


these applioations were made were Maliks. 

It is alleged that out of old enmity the Malika 
had arranged with this plaintiff to bring a 
false oivil aotion against these tenants. On 
the oase ooming to trial, the Munsif after 
the usual adjournments was asked to allow 
it be withdrawn with power to bring a fresh 
suit. Nothing further was done for six 
and a half months, when the defendants 
in the suit with the advice and the assis- 
tanoe of the Criminal Investigation Depart* 
ment made the applioations referred to. 
The Munsif, on the ground that the applioa* 
tioDS were made six and a half months late 
and on the ground that there were no 
materials before him to justify in saying 
that the oise was false, refused the applioa* 
tions and recorded a finding that they were 
made merely in order tobarrasstbe plaintiff 
and the Maliks. He had no materials 
whatever before him for the latter view, 
and the delay in bringing the ease had been 
the snbjeot of a full explanation in the 
applioation made. This applioation the 
Munsif entirely deolined to oonsider. On 
his refusal of the applioations the parties 
went to the Distriot Judge. The Distriot 
Judge reoorded that he had no power to 
make any order on the matter, beoause there 
was DO material before him on wbioh he 
oould asoerlain the faots. It had been held 
both in Allahabad and Madras and has sinoa 
been held in Calcutta in Budhu Lai v, Ghattu 
Qope (1) that the Court before whom an 
applioation eomes under seotion 195, olause 
(6), for re oonsideratioD of orders passed by a 
Subordinate Court had no power to remand 
the case for further enquiry The applicant, 
therefore, oomes to us under seotion 115 of 
the Criminal Prooedure Code, or under 
seotion 107 of the Government of India Aot, 
with a prayer that the orders either of the 
Munsif or of the Distriot Court be revised 
and that an enquiry be held into the matters 
alleged in the applioation made before the 
Munsif for sanotion to proseoute. We have 
ooDsidered oarefully the view taken in the 
ease reported as Budhu Lai v. Ohattu Qope (1), 
and we notd the prooedure therein taken 
was that a Court was oonstituted before 
whom the prooeedings contemplated under 
seotion 195, olause (6), should be oouduoted. 
That Court having been oonstituted, it was 

(0 39 lad. Caa. 465| 21 C. W. N, 260; 25 C L, J. 
193i4AC.ai6i 18 Cl. h. J. 497. 



INDIAN OABSS. 


[1920 


5i2 

CHANDR4 MORON 81NQH V. EMPEROR. 

* 

directed to take evidence upon tke merits 
of the o»8e. We agree with the wholo Irand 
of case-law that the Court to which appeals 
lie has no power under seotioo H5, clause 
(6), to remand the case for farther enquiry. 
We also agree that it must have inherent 
power, as said by Mukerjee, J, to collect 
materials upon which its decision may be 
based. In this view we are of opinion that the 
learned Judge acted erroneously in the exer¬ 
cise of his jurisdiction in refusing to take 
further action in the matter, He had 
jurisdiotien to make an enqiiry ,h mself and 
we direct him now to exercise that juris¬ 
diction in accordance with law. He will 
take such evidence as the parties may desire 
to adduce before him, and cn ooneideration 
of that evidence pass such orders as he may 
think proper under seoticn 195, clause (6). 
We do noi propose to make any orders as to 
costs. 

Peiition$ accented. 


PATNiHIGH COURT. 

Criminal Revision No. 108 of 1920. 
Match 24, 19i0. 

Preterit: —Mr. Justice Sultan Ahmed. 
CHANDRA MOHON SINGH and oTeBts— 
Accused—PB riTiowiRS 
versus 

EMPfiROR- Opposite Party, 

Fcnal Code (Act XLV oj ISCO;, s*. 147, 3.9- 

Vulaicful a^seinblij, coinnwnohjert of, to commit Ihejt 
^Nojinding as to uho removei properly-Separate 
sentences, whether legal. 


Where it is found that the common object of an 
unlawful assembly was to commit theft, but there 
is no finding as to which of the persons composing 
Uio unlawful assembly removed the property stolen, 
i V iUegaltu convict them both under 
and ullder section R79 of the Penal Code and 
pass separate sentences for each offence. 


Criminal revision . "I®** 

Ibe Deputy tfagietralp, dated 2l8t February 
1920, dismisSng the appeal of the petitioners 
from their conviction f 

Divisional Officer, Bbadrak. dated the 7tb 

February 1920. 


Messrs. K. B, Dutt and Binkim Okandra 
Bey, for the Petitioners. 

The Assistant Government Advocate, for 
the Oppesite Parly. 

JUDGMENT.—This is an application on 
behalf of the petitionerj who were convicted 
by the Deputy Magistrate under sections 
147 and d7.^, Indian Penal Code, and 
sentenced to two months’ rigorous imprison¬ 
ment under section 147 and to one month s 
rigorous impridonment under section 379. 

On appeal the learned Sesiions Judge 
upheld the convictions under sections ll7 
acd 379, bat reduced the senteaoe under 
Eeotiop 147, ludian Penal Code, from two 
months’ rigorous imprisonmeut to a fine 
of Rs. 25 each; in default three weeks’ 
rigorous impiisooment each. He upheld 
the eentenoe on the accused under sec¬ 
tion 379, 

0 be main ground that has been urged 
in this application is that a separate 
sentence under section 379 is illegal* 
There bsiog no finding in the judgments 
of the two Courts below as to who were 
the accused who individually look, away 
the crops and the common object of the 
nnlawful assembly being to commit theft, 
the separate sentenos under section 379 
is undoubtedly illegal. The cave reported 
as Mithoo Singh v. Qopal Lai (0 ifl ft 
direct auLhorUy on the point. 

The second point that was urged was 
that the Magistrate held a local enquiry 
and did not place the result ’ of that 
enquiry on the record and as such the 
accused were prejudiced. This point was 
not raised before the Court below and has 
not much force in it. 

The result is that I uphold the con- 
viotioD of the acoQsed under section 147, and 
while affirming the sentence of fine of Rs. 25 
imposed upon each of ibe petitioners by 
the Sessions Judge under section 147, X 
quash the sentence of ore mottb’s rigorous 
imprisonment ioflioled upon them under 
section 379, Indian Penal Code. The 
accused will now be discharged from their 
bail. 

Pditicn partly accepted. 


(I) 8 0. W. N. 761. 
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ALLAHABAD HIGH COURT. 

Civil Revision No. Ill of 1919. 

April 1920. 

Present Mr. Jastioe R%6qae. 

Firm DBBI DIN BHAGWAN DIN 
THR0CG3 BINDA RAM —Defendant 

— PsTlTlCNER 
Venus 

Fibu SARKAR (& CO , Thbocoh 

SATTA RANJAN SARKAR— 
Plaintiff—Respondent. 

Bevision — Limitation, plea of, not taken in trial 
Court, whether can be taken in High Court—Plea 
depending on evidence—Procedure —Remand. 

The fact that a dofendant omits to plead lirni* 
tation in the trial Court, would not estop him from 
taking the plea in revision before the High Court. 
If such plea depends upon evidence, the proper 
course is to remand the case for re-trial. 

Revision against the decree of the Judge, 
Small Cause Court, Cawnpore, dated the 
lAtbof March 1919. 


barred. No plea of limitation was taken in 
the Court below. It is true that the ornis* 
sioo to take that plea does not estop tbe 
defendants from taking it in this Coart, bat 
as is urged on behalf of tbe opposite party, 
the plea depends upon evidence. Had tbe 
plaintiffs notice of tbe 'plea of limitation, they 
would have met it by prodaoiog proper 
evidence on the point. I think that under 
tbe circumstances tbe only course open 
is to set aside the deoree of the Coart below 
and to remand the case for trial on the 
merits according to law, allowing the defend¬ 
ants to lake tbe plea of limitation and 
permitting both parties to give evidence in 
support of it. Costs of this appeal and of tbe 
trial below will be costs in tbe cause. 

Case remanded. 


Dr. Eailcsh Nath Kaiju, for tbe Appli 
cant. 

Mr. Peare Lai Baner;t, for the Respond 

ent. 

JUDGMENT.—This is an application i; 
revision from tbe deoree of the learned Jndg 
of the Small Cause Court at Cawnpur dec 
reeing the claim of tbe opposite party fo 
Rs. 480. It appears that the plaintiff, thi 
opposite parfy, tael for the recovery o 
Rs. 355 for balance of price of goods suppliec 
and Rs. 125 for damages for goods suppliec 
but not accepted. It was alleged iu tb( 
plaint that the defendants-applioants hac 
ordered 30 wagons of coal at the prioi 
agreed upon and that 30 wagoni had beer 
Mnt to them but only 25 had been aosepted 
The sum of Re. 355 was doe for tbe wagoni 
accepted and Rj, 125 for damages on the five 
wagons not accepted. Under the terms of 
the contract between the parties the defend- 
ants applicants had agreed to pay Rj. 50 
per wagon as damages in case of their 
non aooeptanoe, but the plaintiffs were claim- 
mg only at the rate of Es. 2 5 per wagon. 
The earn of Re, 355 wae the balanoa of 
the pnoe of the 25 wagone after deduotiog 
the emonnte paid from time to time by 
the defendants-applioanta. The learned lodge 

ot the Small Oanee Coart deoreed the olaim. 
thatTn^'m ‘“•a’’'® oontended 

ealVe, Plaintiffa them- 

eelvoe the olaim with regard to damages ia 
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MADRAS HIGH COURT. 

Appeal against Order No. 122 of 1919 

AND 

Civil Revision Petition No. 267 of 1919. 

December 11, 1919. 

Presenti—idr. Justice Spencer and 
Mr. Justice Krishnan. 
SANGAYYA TEVAN— Plaintiff 
—Petitioner—Appellant 
lersus 

PETHAMALL —Dependant No. 1 
—Respondents. 

Guardians and Wards Act (VIII of 1890J, ss.1, 47fa) 
—Order appointing guardian subject to furnishina 
security-Nature of order-Piual ordcr-Appeal, maiZ 
tair.ablility of. 


All uruer 


tppuiiiuiig a guardiaa for a miuor 
subject to tho person appointed furoishiug aecui'itv 
IS a preliminary ami conditional order, and is no 
bar to au appeal against the final order made under 
section 7 of the Guardians and Wards Act after the 
security is furmshod. [p. 6U, cols. 1 & 2.] 

Appeal against, and petition under section 
115 ot Act V of 1908 to revise, the order 
of - the Diatriet Conrt of Ramnad, 
Madura, m I. A. No. 45 of 1919 n <3 
Petition No. 47 1918. ’ 


FACTS appear from the judgment. 

Mr. S. 8 uhramany 2 Aiyar, for the He- 
epondent, took the preliminary objection that 
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no appeal lay. There was first an order of 
appointment of guardian. Any party 
aggrieved by that order should have appealed 
against it. The furnisbiDg of security was 
a matter of routine. The fact that security 
was not furnished did not make the first 
order conditional. In the analogous oases 
of appointment of Receivers an appeal was 
held to lie against the order appointing a 
Receiver though no security was furnished. 
Palaniappa Chetiy v. Falaniappa Ghetty (1). 
See also Qopammal v. Syinivasa Atyangar (2) 
and Oopammal v. Srinixasa Atyangar (3). A 
reading of seotion 34 of the Guardians and 
Wards Act also makes it clear that the 
appointment is complete on the passing of 
the first order. Jaddo Tiwari v. Baram Deo 
Sir.Qh (4). 

The crdtr in llifs rare was paired by 
oorFcnt of rartifP. No urptal lits. 

Mr. if. S- Bamortu:a Aiyar.gjr, for 
Mr. 0. S. Voicatcchariar, fcr the Appellant.— 
The first order was only conditional on the 
furnishing of eecuriiy. See Rules 240, 241 
and 242 of the Civil Rules of Practice. 
The final order is provided fcr in Form 
No. 94 of the Rules and that order is the only 

one that is appealable. 

The quantum of security is also‘objected 
to. The Courts should have enquired into 
allegations of immorality against the guar- 
dian. 

JUDGMENT.—A preliminary objection 


case the order dees not take effect till the se¬ 
curity ia furnished [see Subh^ Naik v. Eayia 
Aiyarlb)]- Weoverrule thepreliminary objec¬ 
tion Ootbemerits weareof opinionthattbere 
is no fubatance in the appellants objection 
to the reepondentc appointment, seeing 
that in the lower Court he withdrew his 
objection to her being made a guardian 
of Court. As to the euflBoienoy of the 
security, the lower Court was in the best 
position to judge whether it was sufficient, 

and it has declared its readiness to increase 

the amount of security required if it he 
found necessary to do so at a later date. 
There is no ground for ns to interfere. 
The appeal is dismissed with costs, ^be 
civil revis’on petition is also dismiEsed 

but without ocsts. 

Both appeal and petUion diimittea, 

M. C. P.- 

(6) 37 lud Cas. 592; 40 M. 77'; 5 L. W. 261; (1917) 
il. W, N. 426. 


SIND JUDICIAL COMMISSIONER’S ' 

COURT. 

MlSCBLLlKEOUB ClVIL ApPBU NO- 6 

CP 1919. 


has been taken that, the Judge’s order of 
the 6th December 1918 appointing a guar¬ 
dian not having been appealed against, the 
present appeal against the order of 3id 
May 1919 is out of time aod incompetent. 
The latter order is itself an indication that 
no final appointment was made before that 
date as it ends with the words 'thefinal 
order will now issue,” by which was evi¬ 
dently meant an order in Form No. 54 of 
the Civil Rules of Practice under section 
7 of the Guardians and Wards Act. There 
are also indications in the earlier orders 
on the 6th Deoemter 1918,10th and 2ith 
April 1919 that the proceedings of those 
dates were only preliminary and conditional 
upon the furnisbiDg of security. In such a 


(1) 40 Ind- Cus. 585; 40 M. 18; 32 RI. L, J. 30-lj 
0917) U. VV. N, 393; 5 L. W. 776. 

(2) 27 IdJ- 6as. 921; 28 M. L. J. ‘J i. 

(3) 34 Iiid. Cus. 432; 30 M. L. J. 6&b. 

(4) 61 lud. Cub, 88; 17 A. L. J. 377. 


April 30,1919. 

p„,en(._Mr. Crump. A. J. 0., and Mr. 

Kemp»A J. 0, 

Firm or POKERDAS KISHINDAS- 

Afpbllahts 

versut 

Firm of VISHINJI GORDHANDAS 

_Kbspondbhts. 

Arhiiration^Contract, clause in, providing for 
arbitration—Cross-contract in precisely similar terms, 
effect of, on contract—Arbitration, u-hether may be 
claimed. 

Whore there is a contract and a subsequent cross- 
contract on the same printed form, containing the 
same clauses, for the same quantity of goods of the . 
same kind and for the same delire^, the obligations 
uudor the earlier contract are extinguished, being 
cancelled by the latter cross-contract, which has the 
effect of fixing the difforonce to be paid by one 
party to the other, and it is not open to either of 
tlio parties to the earlier contract to claim arbi¬ 
tration, there being no difference which is referable 
to arbitration, mere non-payment qpt amounting to ; 
such a difference, [p. 616, col. 1.] 
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Appeal from the order o! Mr. Fawoett 
Jodioial Commiesioaer of Sind. 

Mr. Kimatrai Bhojraj^ for the Appellants. 

Mr. Mulchand Tkawarda$, for tbe Ro* 
Bpondents. 

JUDGMENT. 

Kbup, a. J. C. —This is an appeal against 
an order of tbe learned Jadioial Com* 
miasioner staying pUintiff>appelIant’a sait 
in the'Small Oaase Coart nnder ssotion 
19 of the Indian Arbitration Aot IX of 1899. 

The fasts of tbe ease are as follows 

Plaintiffs and defendants are merobants 
trading in Karaobi and as snob they entered 
into oontraots for the sale and parohase of 
wheat and ganny bags with one another. 

There were 4 oontraots aooording to the 
plaintiff—a oontraot and orosa oontraot for 
wheat and a similar oontraot and oross oon* 
traot for ganny bags. 

We are not oonoerned with tbe wheat 

oontraots beoause altbongh tbe defendant 

denied one of the wheat oontraots, the 

plaintiff before ns has given np his olaim 

nnder tbe woeat oontraots by virtae of 

wbiob he olaimed a balanoe as dae to him 

and has oonfioed bisolaimto tbe differenoe 

on the oontraot and oroeS'Oontraot for 

gnnny bags. These latter were as fol¬ 
lows : — 


On 14th November 1917, plaintiffs bongl 

from defendants 30 bales May, Jane, Jnl 
taidas in equal lots at Ri. 42-8 0 per 10 
bags. On 6th Janaary 1918, plaintiff 
sold to defendants 30 bales May June. Jal 
vaida$ in equal lots at Ra. 44 8-0 per 10 
bags. The sait was Bled on 15th Angus 
1918, *, p., after the last date for deliver; 
MS.. 3l8t July 1918. There ie, therefore 
no question of the enit being premature. 

Plaintiffs elaim is for differenoe on tb 
oontraot and arose oontraot for ganniee 
Defendants olaimed to go to arbitration nnde 
the arbitration olaase in both oontraots. It i 
to be noted that the oontraot and oross 
oontraot are on the same printed form oon 
taming tbe same olansee, for the same qnan 
tity of goodeof the same kind,, and fo 
the same delivery. 

learned Jadioial Commissioner 8taye( 
rHII ffoobt, if the oontraots an 

on th. T 

aeotion 1<? * diaoretion undei 

*899. to deolde who. 
ther the n^ttere in dispute should bs 


stayed or not and this Court will not 
lightly interfere with that disoretion. 

But tbe question is whether this oross* 
oontraot has tbe effeot of oanoelHng the 
earlier oontraot and determining tbe damages 
payable by tbe defendant to the plaintiff. 
If tbe oross oontraot was entered into far 
tbe purpose of extinguishing the obligations 
under the earlier oontraot and determining 
tbe defendant’s liability, he eannot now 
olaim to keep alive tbe terms of tbe earlier 
oontraot entitling him to go to arbitration 
in tbe event of any dispute arising out of 
that oontraot. 

Now, let QB oonsider tbe praotioe of mer- 
ohants in Karaobi with regard to this kind 
of busicess. 1 may say that praotiae is 
not oonBned to Karaobi but is one of tbe 
noiversal methods of business where the 
same merohants enter into forward oon* 
tracts of sale and purchase with one an¬ 
other. Lst 09 suppo^ the merohants are 
oontraoting for July 1918 delivery. 

Oj a day in November 1917, merohant 
A sells to merohant B 100 bales July 1918 
delivery at, say, Rs. 11. The market goes 
up. On a day in Daoember 1917 merohant 
B sella to A on tbe same oontraot form 
100 bales Jaly 1918 delivery at the market 
rate for forward oontraots of that day, say 
Ra. 12. There may subsequently be further 
oontraots betwean the parties before tbe 
due date, vtc., Slst July 1918. W^hen tbe 
due date arrives we will suppose A has 
sold under differeut oontraots with B 500 
bales and bought from B 600 bales. Bach 
merohant keeps an aoooant of his pur- 
obases and sales for Jaly 1918 delivery with 
the other in bis books. This aoooont is 
called a Soada Khata. 

In the illustration we have taken there 
will be 100 bales left over for delivery 
by B to A. The 600 bales sold by A are 
set off against the 600 bales bought by 
him and miti khan k only made with re¬ 
gard to the balanoe of 100 bales. The 
effeot of this is that as to SCO bales the 
differenoes between the oontraots of sales 
and purohases only are paid, Tbe parties 
appropriate the bales sold to those bought 
in order of date in much the same way 
as paymsnts are appropriated aooording to 
the rules in Olayton^s caie (1). 


I-^ tlai-ivulo at p. (iOS; 30 L;. I;. 7cii; 

10 Ut* As iolt * 
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This is the praotioe amongst merohants, 
a praotioe which is inoidentally referred 
to in the judgment of Sir Lawrence Jenkins 
in Ehagwandas v. Kanji (2). 

This praotioe of appropriation has the effeot 
of extingniebing the obligations nnder the 
earlier oentraet, whioh is canoelled by the 
Utter <iTOBS oontraot. It enables a merohant 
to determine bis liability with the other party 
before waiting till the dae date. Any other 
oonstrnotion would enable the party who has 
to pay on the oontraot and orosE'Oontraot to 
take an undae advantage of the other party. 
Thus in the oaee bsfore dp, the plaintiff 
bought from and sold to defendant SO bales 
under a forward oontraot of purohess and 
a forward oontraot of eale. As the plaintiff 
bad no other transaotion for that tatdi with 
the defendant be naturally, aooording to the 
praotioe, oon6idered that his oontraot of 
purohafe from defendant was cancelled by 
his contract for sale to defendant and, there¬ 
fore, the plaintiff did not do any of those acts 
whioh the law or the terms of his oontraot 
of pale to defendant required him to do as 
Eeller, e. g., to tend a miti khari notioe and, 
on failure by defendant, to send a delivery 
obit within the stipulated time, to olose the 
oontraot at the market rate cr exeroise any 
of the other options allowed to him under 
bis oontraot in the event of his buyer’s default. 
To allow, then, the tajer defendant to say 
that the first oontraot of sale by him was 
not cancelled by the second or oross oontraot 
of sale to him and that he claimed to go to 
arbitration on the earlier oontraot would he 
to put the plaintiff out of Court as regards 
his cross oontraot of sale to defendant. Tbe 
eeoond oontraot extinguishes the first and 
merely has the effeot of fixing the differciice 
to be paid by the defendant to tbe plaintiff. 
The defendant cannot, therefore, any longer 
elaizD that the arbitration or any other olanee 
of the earlier contract is outstacding. The 
perfcrnanoe of tbe earlier oontraot 
ia discharged by the later or orcss- 
Bontraot. 

That the parties in the present case so 
regarded the contracts of sale ard purchaee 
is clear also from the fact that neither parly 
attempted to demand or give delivery under 

either of the ooctraots. 

There cannot, therefore, be any arbitration 

(‘0 7 Loin. L. 11. bill cU B. 


on the adjusted rights and liabilities of the 
parties, and any argument to the effeot that 
mere non payment amounts to a difference 
wbiob is referable to arbitration is beside the 
point, because there is no submission olanse 
outstanding. 

It only remains to add that the defendant 
does not appear to have any substantial 
defence to the suit and bis oontention that be 
is entitled to a reference to arbitration appears 
to have been made solely for the purpose of 
delay. 

I think that merohants would regard 
with dismay any re-opening of an adjusted 
liability in the way the defendant’s Pleader 
presses ue. 

Tbe appeal must, therefore, be allowed 
and the order of tbe lower Court set aside 
with ocste. 

Cbdmp, a. J. C.—1 oonour. 

Appeal allotped. 


CALCUTTA HIGH COURT. 
Appeals fbom-Orders Nos, 332 and 333 

OF 1916. 

February 1920. 

Pr«e»«;-Ja 9 tioe Sir N, K, Chatterjes, Kl., 
and Mr. Justioe Panton. 

In No. 332 of 1916 
PROSUNNA CHANDRA OHATTO* 
PADHYA AKD OTfliRS—D afendants— 

Appellants 

venut 

BOIDYA NATH MISTRY and others 
—Plaintiffs—Respondents. 

Ik No. 333 tp 1916 

DWUKNDRA NATH CHAKLAUAH 

AKD OTHERS—PliIKTIFK^—APPELLANTS 

tersus 

BOIDYA NATH MISTRY and others— 

. Respondents. 

Civil Procedure Code (Act V of 1908J, 0. XLl,r. 
2B 0 XLltl, r. 1 (uJ—ficmoMd—Order piirporliny to 
bcuiider>iil€,hutivhick ouyht not to have been made 
—Appeal, ichether competent—Case not deciiled on 
preliminary poinl-Appcal—Further investigation 
necessQTAppellate Court, duty of, 

A u Older which purports to be, and is iu form 
and substance, an order under rule 23 of Order XLI 
of the Civil Procedure Code ia appealable, although 
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the oi'der ought not to have beeu made under tliat 
rule. [p. 617, col. 2-] 

Where a case is not decided on a preliminary 
point, it is the duty of the Appellate Coui-t to itself 
decide the appeal; if it considers that further investi¬ 
gation is necessary or that additional evidence 
should betaken, it may make an order directing 
this to be done, but it ought not to remand the case 
for re-decision under Order XLI, rule 23, of the Code, 
[p. 618, cols. 1 & 2.] 

Appeals against the orders of tbe Sabordi* 
nate Judge, 2ud Court, Baokergunge, dated 
the 23rd May 1916, reversing tbe orders 
of the Munsif, 3rd Court at Ferc^apnr, dated 
the 20th April 1914, and remanding the 
0160 to his Court. 

Babus JogesK Ohandr : Roy and Suresh 
Chandra Talukdar^ for the Respondents. 

Babas Samatul Chandra Dut and Biraj 
Mohan Mazumdart for the Bsspondents. 

JUDGMENT.—These appeals arise out of 
two suits for deelaration of title to, and 
recovery of posseision of, two piroels of 
land. 

With regard to one. of these parcels, tbe 
Reeotd of Rights is in favour of the appellants, 
and with regard to the other it is agaiost 
them. With regard to the former, tbe re¬ 
spondents brought a suit against the appel¬ 
lants. Tbe latter brought another suit 
against the respondent in respect of the 
other piece of land. The land olaimed by 
the appellant lies just to the east of tbe 
land for which tbe respondent brought bis 
suit. Tbe appellant claims the land in bis 
suit as part of Jambudwtp, while the 
respondent claims the land as part of 
Khoyerkati. 

A Commissioner was appointed to make a 
local investigation and he submitted his 
report. The learned Munsif on a considera¬ 
tion of the report and other evidence ad¬ 
duced by tbe parties gave a decree to the 
appellant in respect of tbe greater portion of 
tbe land claimed by him as plaintiff and dis* 
mUssd the suit of the respondent entirely. The 
respondent thereupon appealed to tbe lower 
Appellate Court and tbe learned Subordinate 
Judge, being of opinion that the trijunotion 
point had not been correctly placed and that 
it was not safe to accept the boundary line 
obtained by measuring from a certain point 
mentioned in his judgment and further that 
a better result was likely to be obtained if 
the meaEuremeiit was made frcm the Ohitta, 
remanded the oeses to tbe Court of first 
ipstanoe for ascertaining the boundary with 


direetioDS to re-admit the suits and determine 
them after getting a local investigation made 
according to the directions given in his judg¬ 
ment and allowing the parties to adduce any 
additional evidence if they wished to do so. 
Against that order of remand, the present 
appeals have been preferred. 

A prelimirary objection has been taken to 
tbe bearing of the appeals on tbe ground 
that as the Court of first instance did not 
decide tbe oases on a preliminary point, tbe 
order of the lower Appellate Court did not 
come within Order XLT, rule 23, of the 
Code and that, therefore, no appeal lies 
against the order, as tbe only appeal provided 
by tbe Code is under Order XIjIII, rule 1 (u), 
against an order under Order XLT, rule 23 

We have beeu referred to the case of 
Mohendra Ohakraburtty v. Bamtaran 

Bandcpadhya (1), in which the learned Judges 
held that no appeal lies against an order 
passed by an Appellate Court remanding 
a case otherwise than under Order XLT, 
rule 23, Civil Procedure Code. But the 
question is whether an appeal does not He 
in cases where the order purports to bs an 
order under Order XLT, rule 23, although 
the order ought not to have been made 
under that rale. On that question we have 
been referred by the learned Pleader for the 
appellant to an unreported dcoision in Second 
Appeal No. 107 of >916 decided on tbe 
18th January 1918, [See Baseemati Debt v. 
Tarit Basant Dasii (2).J In that case Richard¬ 
son aud Beaoheroff, JJ.,observed ^'wbetberthe 
order was regularly or iriegularly made, it 
appears to be in form and substance an order 
under (bat rule. That being so, the order must 
be treated as an order under rule 23 from 
which an appeal lies:” and tbe learned Judges 
overruled the preliminary objection that no 
appeal lay against the order. 

We think that in the present case the 
order made by the lower Appellate Court 
purported to be, and was in form and sub- 
atanoe, an order under Order XLI, rule 23, 
altbougb we think that tbe Court ought not 
to have remanded tbe case under the pro- 
vieioDS of that rule. The preliminary objec¬ 
tion must accordingly be overruled. 

The oases not having been decided on a 


(1) 56 lud. Cas. 96; 23 C. W. N. 1049; C L J 
367. 

(2) 44 Ind. Cas. 416; 31 C. L. J. 3»4. 
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prelimioary point, the Court of Appeal below 
ought to have decided the appeals itself, 
No doubt if that Court oousidered it ueoes* 
eary that there should be a looal investiga* 
tioD by the Gommissiouer or that any addi* 
tional eyideooe should have been taken to 
enable it to pronounoe judgment, it might 
have directed a farther investigation or 
taken additional evidenoe. In the present 
case, however, it appears from the judgment 
of the Munsif that the parties did not want 
any farther investigation or to produce any 
further material. The learned Munsif says: 
‘‘l was once tempted to pass order fora fresh 
investigation, although neither party made any 
the faintest suggestion to that effeot. On a 
most anxious oonsideration of the eviden¬ 
tiary materials placed before me and the 
facta and oiroumstaooes of these oases, I am 
disposed to think that any further local 
investigation will result in nothing but an 
infruotnous expenditure of time and a pro¬ 
traction of these contentious litigations to 
the immense harassment and pecuniary loss 
of the parties. The parties in these oases 
appreciate this position and are anxious for 
a judicial settlement of their prolonged 
dispute and resist the suggestion of any 
farther local investigation, which would 
indeed be anunweloome iih’otion upon both 
parties without in any wise ensuring a cbanoe 
of furthering the ends of justice, for the 
materials at the command of the Civil Court 
Commissioner that was deputed to make the 
local investigation are for all practical 
purposes exhaustive and neither party has 
in ocniemplation ary additional material 
that miglit with advantage be supplied to 
(he Commissioner. Neitlier party calls 
into question the integrity of the Commis- 
siocer or offers to pat his report to the 
test of a cross-examination.” 

These remarks would seem to be con* 
elusive, but if the lower Appellate Court 
thinks that the investigation is wrong and 
tb(re should be a further investigation in 
order to enable it to pronounce judgment, 
we think that it may direct (uch inveetiga- 
tion. 

Our attention has been drawn on behalf 
of the appellant to the fact that the Court 
of first insianoe upon a consideration of Ibe 
evidence as to possession came to (be con- 
olueioD that the appellant bad proved his 
title by adverse poeseeeicp for 1;^ years and 


that the respondent had failed to prove 
poBsesstoD within 12 years in the Boit fh 
which be was the plaintiff, and that the 
learned Subordinate Judge has not ttfhebed 
this question at all, and it is eOntenddd 
that had this question been gone into by the 
lower Appellate Court and decided in favour 
of the appellant, there would have been no 
necessity for remanding the oases for further 
investigation. 

It is true that the Subordinate Judge has 
not touched this question, but be might have 
tbonght that a decision on the question of 
boundary was neceasary for determining 
the question of poseession and limitatibn. 
He has, however, not said so in bis judg¬ 
ment. 

In all these circumstances, we think that 
the order of the Court below should be set 
aside and the oases remanded to that Court 
for a decision of the appeals before it. If 
that Court considers that it cannot decide 
the oases without a . local investigation or 
that the questions of limitation and of title 
cannot he decided without each investigation, 
then a Commissioner may be appointed for 
the purpose. The Court may also take 
additional evidence if it considers it neoBSsary 
in order to erable it to pronounoe judgment, 

hut in either one it must be done by the 
Appellate Court itself, or by directing the 
Court of first iustanoe to have the investiga¬ 
tion made and to take additional evidenoe, 
retaining the appeals on its own file. 

Gests will abide the result. 

Appeals alloued 
Caret remanded. 


AliLAHABAD HIGH COURT. 

Civil Rivision No. 108 or 1919. 

April 1, 1920. 

Present: —Mr. Juetiee Rafique. 

BASTl RAM— Plaihtiff—Appliciat 

tersus 

RUSTAM SiNGH, Mimob, thbouqh 
Mus'-mn.at RAMPOO— Defendant— 

RiCblONDBNT. 

Bond, suit on, against representative of deceased 
executant^Becree, form qf. 
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Where, ia a suit upon a bond agwnst the repre- 
sentative of the executant, the Court finds the 
bond to be genuine, it ought not to dismiss the emt 
on the ground that the deceased has left no assets, 
but should pass a decree against the assets of the 
deceaeedi if any, in the hands of the defendant. 

Revision against the deareeofthe Judge, 
Small Cause Court, Agra, dated the 23rd 
May 1919. 

Mr. Lakshmi Narain.tor the Hon’ble Mr. 
Narain Prasttd Asthano^ for the Applioant. 

JUDGMENT.—This is an applisation in 
levision from the deoree of the Small Cause 
Oonrt Judge dismissing the olaim of the 
plaintiff. It appears that one Musammat 
Lado exeouted two bonds in favour of the 
plaintiff on the 15th of Ootober 1917. She 
died sometime in 1918 and the suit out of 
wbish this application in revision has arisen 
was brought in 1919 on the basis of the 
said bonds. The olaim was brought against 
the grandson of Musammat Lado as heir of 
his grandmother. 

The learned Judge of the Small C^nse 
Oourt found the bonds genuine but abstained 
from passing a decree on them on the ground 
that Musammat Lado had left no assets. 
The contention before this Court is that 
the question whether Musammat Lado had left 
any assets ought not to have been tried in the 
caaeand should have been left to the execution 
department, and in any case the plaintiff 
was not prepared on this point and 
did not summon evidencs. I think the 
procsdure of the Court below is incorrect, 
if the Oourt below thought that the bonds 
bad been proved, a decree ought to have 
been passed against the assets of the 
deceased, if any, in the hands of the 
defendant. 1 , therefore, set aside the 
decree of the Oonrt belov and decree the 
olaim of the plaintiff for Rs. 260, with 
costs in both Courts against the assets of 
Musammat Lado, if any, in the hands of the 
defendant. 

Appeal allutoed. 


MADRAS HIGH COURT. 

Second OiViL Appeal No. 1522 of 1918. 
December 8 , 1919, 

Present: —Mr. Jnstioe Spencer and 
Mr. Justice Krishnan. 
GOKARAKONDA NARASIMHA RAO— 

Plaintiff—Appellant 
versus 

\ GOKARAKONDA PAPANNA and otabrs 

—Defendants—Respondents. 

Regislration Act (XVI of ]90S^, s. ■-Sale-deed, 
entry in, of property not intended to be sold, effect of, on 
registrationSale, validity of^Sutt to recover such 
propi^i'ty—Lunitcilion Act (IX of 1S08^, 8ch, I, A7ts, 

44, 144. 

Whore, iu order to secure the registration of a 
deed of sale of iminovoablo property in a particular 
district, a piece of property eituated iu that district 
is included iu the deed but without any intention 
of convoying that property to the vendee, the 
re^^istration of the deed iu that district is not a 
'vatid registration and amounts to a fraud upon the 
Law of Registration; consequently no valid title is 
conveyed to the vendee, and the sale.deed is void. A 
suit to recover such property from the vendee is, 
therefore, governed by Article 144 and not by Article 44 
of Schedule I to the Liiuitation Act. [p. 622, col. 2.] 

Second appeal agaiust the decree of 
the Court of the Temporary Sabordiu-.te 
Ju^ge, Raiahmuadry, in Appeal Sait 
No. 180 of 1917 (Appeal Suit No. 273 
of 1917 on the 61e of the District Court, 
Godavari), preferred against the decree of the 
Court of the First Additional District Munsif, 
Rajabraundry, in Original Suit No. 341)Of 

1916 (Original Sait No. 432 of 1916 on the 
file of the Court of the District Munsif, 
AmaUpur). 

This second appsal coming on for hearing 
on the 22nd July 1919, the Conrb delivered 
the following 

JUDGMENT.— Tho objection to the sale 
under section 21 of the RegistraUonAot, based 
on the vagueness of description of the pro¬ 
perty sold (see paragraph 4 of the Appellate 
Court’s judgment), is no^ sustainable. On the 
question of the validity of the registration of 
the deed, the Temporary Subordinate Judge’s 
judgment has been so expressed that ws 
are unable to discover whether he meant 
that in hia opinion the parties did or did 
not intend that property iu the one cent 
of land in R. S. No. 236/2 should pass by the 
sale deed. 

In the firi»t part of paragraph 5, the 
Subordinate- Judge says “it do 0 ‘^ appo'ir 
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that the parties did not really iotend to 
sell or to purchase the eaid one oeot of 
land.” Later on be siya that '‘it oannot 
he said that it is so patent that the parties 
intended that the property shoald not pass 
in the one oent.’* 

Finally he oonolades this paragraph by 
finding the 1st point in the affirmative, 
that point being iteelf worded in a - ne* 
gativeform. 

We call on the present Subordinate 
Judge of the Temporary Court to return 
a fresh finding on the 9th issue in the 
suit on the evi.lecoe on record within six 
weeks. Seven days will he allowed for 
filing obieotioDs, 

In oomplianse with the order contained 
in the above judgment, the Temporary 
Subordinate Judge of Rajahmundry sub¬ 
mitted the following 

FINDING—The appeal has been remitted 
by their Lordships of the High Court for a 
fresh finding on the 9th issue, viz , whether 
the suit ^ale'deed is net valid for want of 
proper registralion?” 

The question rai-ed by the issue really 
involves iwo points:— 

(1) Whether the parties to tbs sale* 
deed, Exhibit I, did not intend that the 
property in the 1 sent of land in R. S, 
No. 236/2 should pass by the document? 

(2) If so, whether the registration of the 
dooument in the Sub Registry Office at 
Amalapur was illegal, being in fraud of 
tie Registration Law and the sale'deed was 
aoeordingly not valid? 

3. Ii2 point .—The 1 cent of land in 
dispute is not mentioned at all in the 
body of the sale-dced, Exhibit I, 
wbioh recites the arrangement of sale as 
being only in reference to the 15 acres ^8 
cents of land detailed lower down. 
The operative part ol the sale deed, 
directing the vendee to enjoy Ibe land 
with rights of gift and sale, etc., 
from generation to generation, has reference 
also to the 15 acres iS cents of land 
mentioned previously. The eohedule at the 
end of the document, however, sets forth the 
1 cent of land as the Ist item, 3 other 
lands wbioh make up a total of 15 acres 
88 cents being BubsequenCy enteied. The 
I cent of land is situate in Amalapur 
within tie juiisdiotion of the Sub-Regislry 


Office at that place, while the other lands 
are at Krape, within the jurisdiotion bl 
the Sub’Registrar of Mammidivaram. The 
1 cent is an nnascertained part of R. Si. 
No. 236/2, wbioh is admittedly of niudh 
larger extent. 

4. The plaintiff’s Ist witness K. Janaki* 
ramayya, who is one of the attestors of 
the sale deed, affirms that there was no 
intention to sell the 1 cent of land in 
question nnder the sale deed, that it waa 
included in the dooumeot for the .purpose 
of registry at Amalapur, and that the 
entire land No, 236/2 has been in the 
poEsesBioD and enjoyment of the 5tb 
defendant’s family, i, s., the family cl 
the vendors. The 6th defendant, who 
was one of the vendors, as D. W. No. I no 
donbt states in bis examinationdO'Chief 
that the 1 cent was also arranged to be 
sold and was actually sold; but in bis 
cross examination he deposes as follows:— 

“The Krapa land 15 acres 88 cents was 
arranged to bo rold. Krapa is in Mom* 
midivaram Registry. For the purpose of 
the document being registered at Amalapur, 
1 cent of land of Amalapur was added.” 

As to the subsequent enjoyment of the 
1 cent of land, the witness prevaricates 
by stating at first that it was being enjoyed 
by the 8th defendant’s husband (vendee 
deceased), and then by saying that it 
has been kept waste. He also concedes 
that the vendee never paid taxes on 
the I cent and that his own family members 
have been paying the same for the entire land. 
The witness further admits that the situa¬ 
tion of the I cent of land has never been 
ascertained and made definite. 

5 . So far as the evidence of the 6tb de¬ 
fendant is concerned, it is prevaricative 
and unreliable; and if it shows anything 
at all, it is that the 1 cent of laud has 
been along with the rest of tbe land in 
R. S. No. 236/2 in tbe enjoyment of his own 
family members, notwitbstandiug its inclusion 
in the sale deed in favour of 8th defendant’s 
husband, and that the 1 cent was added op 
in tbe eale deed just for facilitating the re¬ 
gistration of tbe dooumeut in the Amalapur 
Sob Registry Office, which had otherwise to 
be done at Mummidivaram. Tbe plaintiff’s 
let witness is no doubt the maternal uncle of 
the plaintiff; but be was an attestor of the 
sale deed and as snob panpot be regarded 
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ft 9 a stranger anaoqQaioted with the transas' 
tioD. His testimoDy that there was no inten 
tioD to sell the 1 oent oE land and it was- in 
eluded in the sale-deed jast for the purpose 
of registering the document at Amalapuri 
receives oorrboration not only from the peon* 
liar wording of the document indicated above 
butalso from the evidence of the 6th defendant 
himself. The fact that an insignificant and 
undefined part of a larger extent of land was 
included in the sale deed just for the pnrpose 
of regietering the document at Amalapur, the 
entire land continaing in the enjoyment of 
the vendors themseUef, aleo goes in support 
of the evidence of the plaintiff’s wit* 
ness. Under such oircomstances, I do not 
think the lower Conrt was right in rejecting 
the evidence of the witness on the point in a 
summary fashion. 

6 . My predecessor, who heard the appeal 
originally, was also of the opinion that the 
parties did not really intend to sell or pur* 
chase the 1 oent of land. Later on in the 
courEe of his judgment he no doubt stated 
that it was not so patent that the parlies in* 
tended tbatthe property should not pass in the 
1 oen*; but he would seem to have so expressed 
himself for the purpess cf distinguishing the 
present case from the ruling in Atmai 
AU V. Sitla Bux Pal (1). But with the due 
deference, I think it should make no material 
difference whether in a case of this kind the 


intention not to pass property is patent on the 
face of the documents or is to be established 
from other evidence. 

7. The learned Vakil for the respondent 
no donbt argues that though the I ornt might 
have been included in the sale deed for the 
sole reason of facilitating registration at Ama* 
lapur, the parlies might have done so with 
intent to pass property therein for that 
purpose at least: but having regard to all 
the circumstances of the case adverted to 
already, 1 do not think the parties onld have 
bad any such limited intent as is sought to 
be made out by the argument, which seems 
to be baled on an article from a ooutributor 
published in 24 Madrs Law Times, page 6, 
Thus, on a consideration of the material 
evidence in the case I find on the 1st 
point that the parties to the sale deed, 
Exhibit I, did not intend that property in the 
1 wnt of land should pais by the document, 

/?\ Harenira Lai Boj/ Cheu- 

(1) 16 Ind. Cas. 108; 9 A. L. .T. 766. 


dhurtf V, Hart Oati Debt (2), their Lordships 
of the Privy Council lay down as follows;— 

"Their Lordships hold that this parcel 
(25, Guru Das Street) is in fact a fictitious 
entry and represents no property that the 
mortgagor possessed or intended to mortgage 
or that the mortgagee intended to form 
part of his security. Such an entry in¬ 
tentionally made use of by the paties for 
the purpose of obtaining registration in 
a district where no part of the property 
aatualiy charged and intended to be charged 
in fact exists, is a fraud on the regis¬ 
tration law, and no registration obtained 
by means thereof is valid. To boli other' 
wise would amount to saying that mortgages 
relating solsly to land in other parus of 
the Presidency could be validly registered 
by the Sob* Registrar at OalouUs, if the 
parties merely took the precaution to add as 
a last paroel.the Government House, Caloulla 
or any similar item,” 

Following the aforesaid ruling, their 
Lordsbipp, Sadasiva Aiyar and Kumaraswami 
Sastri, JJ., held in Rama Nai'i v. Naga 
mutku Nachiar (3) that neither the vendor 
nor the vendee in the case before them 
having intended that the property inoluded 
in the sale deed solely for the purpose of 
facility of registratim in an oPise not having 
otherwise jurisdiction to register it, should 
be affected by the sale, the f ale deed was 
not legally registered. It is no donbt 
pointed out by the learned Vakil for the 
respondent that, while in Rarendra 
Lil Rcy Choudhury v. Hart Dasi Vehi 
(2) the property included in the sale deed 
for facility of registration was either non* 
exis'ent or did tot belong to the trans* 
feror, and in Rama Natk v. Negj* 
mutku Saohiar (8) the item, though in 
existenop, did not belong to the transferor, 
in the pre.sent case the property is both 
in existence and belongs to the vendor, 
but the distinction sought to be made out 
does not seem to create any real difference 
in the principle that ought to govern 
such oases according to the dictum of their 
Lordships ot the Privy Council. 


(2) fua.Cftrf. 6^7; i! C. 972; 27 M, L, J. H(j{ 
(1914) -M. W. N. 462: 10 .M. L T. (J; 18 C. W. N. Si*: 
19 c. L. .1. 48 1; 10 Odiu. L. H,-JOJ; i:’ . L. .i. *71 
1 I,. W. :or,-: U 1. A 110 .1*. C.). 

(3) 43 Iti.l. Cu<. 22 .M L I'. :>!«; 7 i,. IV .Vj 
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10. In the present ease the parties to 
the sale not havin? intecded that property 
in the 1 eent sonld be affeoted by the 
sale, the inolasion thereof in the doonment 
must be held to be a fiotitioaa entry in 
{rand of the registration la^ within tbe 
meaning of the rnlinga cited above. 1 
aooordingly hold on the 2nd point that 
the registration of the sale-deed at Amala* 
pur was illegal and the sale deed was 
not valid. 

11. For these reasons, I Gnd on the 
iesne remitted that the snit sale^deed is 
not valid for want of proper registration. 


This second appeal came on for final 
hearing after the return of the finding of the 
lower Appellate Conrt npon the isiue re* 
ferred by this Cocrt for (rial 

Mr.'E. EamawnaforMr. P. Naraymamurli^ 
for the Respondents.—There is no fraud. In 
B.arendra Lai Boy Okoudhury v. Hari Dost Dehi 
(2) not only was the property fictitionp, bnt 
there was no possession by (he mortgagor. 
Heneefrand was presumed. So also in Rama 
Naik V. Nagamuthu Nachtar (3) where the 
property did not belong to the vendor. In the 
present sa^e, the property is existent, 
belongs to the vendor and is in his possession, 
besides being within the jarisdiotion of the 
Sub^Registrar. It may be that the vendee 
did not intend to take possession because it 
was only one cent and is insignifioant. 
Further, what is done for the oonvenierce 
of both parties is not fraud. The distinction 
has been pointed out m Sankaran Nambinr v. 
Narat/unan Tkirumumpu (41. 

The plaintiff should, in any event, pay 
the proportionate share of the purchase- 
money before be is allowed to recover. 

The suit is barred under Article 44, 
Limitation Act. 

Mr. N. Rama Bow, tor the ippellant.— 
The plaint is not for a proportionate 
share. 

The finding is that the one cent of land 
was not intended by the parties to pass by 
the sale. There has been a fraod on the 
registration law and the document is a 
nullity. It need not be eet aside, and the 

( 4 ) 6B Ind. Cfts. 86; 11 h. W. 19?; S8 M. I-. J. 251; 
(1920) M. W. N. 206} 43 M. 405. 


suit is governed by Article 141 of the Limita¬ 
tion Act. 

JUDGMENT.—We mast accept ,the^ find¬ 
ing of the Subordinate Judge that the pne 
cent of land in Amalapur was included in 
the sale deed, Exhibit A, purely for the 
purpose of getting the deed registered by 
the Sub Registrar of that place without any 
intention of passing title in it to the vendee* 
That finding is supported by the evidence 
end no valid objection has been urged against 
it. On that finding we must hold, following 
the case in Rama Naik v. Nagamuthu Nachtar 
(3), (bat tie present case falls within the 
principle enunciated by the Privy Coancil in 
Harendra Lai Boy OhouUhuryY* Hari DattVehi 
(2). The action of the parties in this case was 
a fraud cn the registration law. The fact 
that there was land corresponding to the 
one cent included in the deed, belonging 
to the vendor is not aufidcient to take it out 
of that principle, as the finding is that it 
was not intended that the deed should affect 
the land in any way. 

On this view the sale-deed, Exhibit A, 
must be taken to have not been properly 
registered and the title to A Schedule pro¬ 
perties wap, thfrsfore, not validly conveyed 
to the 8th defendant. 

The next question is as to limitation. 
Article 44 decs not apply,as there was r.o isle 
at all in law to be set aside. See Naroi/atjon 
Ckfitiar V. Lakshmanan Oheitiarib) and / ether^ 
ptrmal Cheity v. Idunxandy Strv<-i (6). The 
article really applicable is Article I44^bnt 
the period required for it has not expired 
yet. There is thus no bar by limitation. 

Plaintiff is, therefore, entitled to have the 
A Schedule properties also inolnded in the 
partition. But as pointed oat by the 
reFFcndentb’Vakil the sum of Rupees 6,000, 
the consideration for Exhibit A, was utilised 
to pay eff a mortgage and for other purposes 
binding on the estate. This was found by 
the Mnnaif and the point was not controverted 
in the lower Appellate Oonrt, as the Subor¬ 
dinate Judge notes. We think an equity 
aiises in favour of the 8th defendant 
against the plaintiff on that finding 

(5) 29Ind.Cns 1; 39 M.456; 28 M. L. J. 671. 

(fi) 36 C. 651; 10 Bom. L. R. 690; 12 0. W. N. 
562: 5 A. L. J. 2r0; 7 C. L. J. 628; 14 Bur. L R. 108; 
ISM.L. A. 18; 4 M. B.T. 12|4L. B. R. 
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wbiob we adopt, and on tbe iale to him 
beiog iDTalidated tbe plaintitE shonld 
pay him a proportionate sbai^ of tbe 
moneys so atilieed, vts., of the som of 
rape*QS 6,000. 

This eeaond appeal mast be allowed and 
tbe decree of the lower Appellate Coart 
mast be modified as stated above. Each party 
will bear eosts tbrooghoat with regard to A 
Sobedale properties. 

mT c. p. 

Appeal allowed. 


ALLAHABAD HIGH COURT. 

First Appeal from Obobr No. 138 of 1919. 

April 15,19^0. 

Present: —Mr, Jnstiee Tndballand 
Mr. Jastice Salaiman. 
BHAGWATI PRASAD alias BHAGWAT 
SAHAI AMO OTBBBe>-JDOOUlKT DgBTORg — 

Appbllamts 

versus 

M. MUKAND 3ARDP— Decbbe-Holdrr 

—Rbspondekt. 

Civil Procedure Code (Act V of IflOSJ, 0. XXI, 
n.64, 90^Execution sale^Publication of sale'~Sale, 
whether vitiated because drum not beaten—Proclama. 
hon of sale—Irregularity, whether salient to set 
aside sale—Damage^ proof of* 

« 

Under role 64, Order XXI, of the Civil Procedure 
Code, it is sufficient if a proclamation of sale is 
announced by bent of drum. A drum need not be 
beaten at the time of the sale. [p. 523, col. 2.] 
Unless the judgment-debtor is able to prove 
that an irregnlnrity in a proclamation of sale has 
resulted in iimterinl loss to himself, the Court will 
not set aside the sale on the ground of such 
irregularity, [p, 623, col. 2.] 

First appeal from an order of tbe Addi¬ 
tional Sab.Jndge, Aligarb, dated tbe 5th 
of May 1919. 

Mr. Peare hal Banerji, for the Appellanta. 
Tbe Hon’ble Mr. Ncratn Prasad and Mr. 
ijurga Prasad^ for the Respondent. 

JUDGMENT.—This is an appeal against 
an order refusing to set aside an anotioo sale, 
ihe appellaot’s case is that there was a 
material irregularity in prcolaiming the 
la e as a resnlt of which he suffered consider- 
atye loss, the properly being undersold. The 

WO irregolarities of wbiob oomplaint is made 


are: one, that the drum was not beaten at 
the time of the sale, and, second, that tbsro 
was a mistake entered in tbe sale proclama¬ 
tion to tbe effect that there was an 
encumbrance of Rs. 14.000 on the properly 
whereas there was np such enoumbranee. 
As to tbe beating of the drum, there is 
DO force whatsoever in this plea. There 
is nothing in tbe Code that says that 
at the time of sale the drum shall be 
beaten. The drum has merely to be beaten 
at tbe time of proclamation nnder Order 
XXJ, rule 54. The oomplaint is also made 
that the drum bad not been beaten even 
at tbe time of the proclamation of sale, 
but evidence was directed to prove that 
tbe drum was not beaten at the time of 
auction sale. So far as the error in the 
sale proclamation is concerned, the property 
was put up for sale in execution of 
a decree on tbe basis of a mortgage. It 
was the only mortgage on tbe property 
and it bad been turned into a decree, 
The decree-holder himself filed an affida¬ 
vit to tbe effect that there was no other 
burden on tbe property except the amount 
secored by bis decree. The Sub Regis- 
trar in bis report entered as the only 
encumbrance the mortgage of the plaintiff 
on the basis of which a decree bad been 
obtained, and in the proclamation of sale 
the date of tfce registration was given and 
the fact that tbe plaintiff had obtained a 
decree opon it was also stated. There was 
really nothing in this transaction to dis¬ 
satisfy anybody. Even if there had been 
any irregnlarity, it woold have been upon 
the sppellant to prove that that irregularity 
resulted in material loss and damage to 
him. The properly was sold for Rs, 17,500. 
According to the objectors its value* was 
Rs. bO.OOO. According to the evidence of wit- 
nesses they called, its value was Rs. 25,000. 
The objectors stated that they bad one person 
who was willing to advance Rs. 25 0 0 
on a mortgage of the property; but they 
abstained from calling him into Court. The 
decree holder, after tbe sale, was perfect- 
ly willing that the sale should be set 
aside if bis money was paid. Although 
the sale took place so far back as October 
1918, the objectors have made no attempt 
to pay off the debt. We have no power 

whatsoever to give any further estensiou of 
time. We find that there has been no 
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irregularity establiabed and no oonBequential 
loBB. The appeal, therefore, fails and is 
dismissed with oosts, inolttding fees on the 
higher scale. 

Appeal disaiiised. 


MADRAS HIGH COURT. 

City Civil Court Appeal No. 20 or 1919. 

January 30,1920. 

J'resfw/i-Sir John Wallis, Kt., Chief Justice, 
and Mr. Justice Sadasiva Aiyar. 

P. SURYANARAYANA RAO NAIDU— 

PLUMTIFF—ApPELLAST 

le.rsue 

p. balasubramania mudali 

AMD OTHER3““DeP2WD INT9—ReSPONUENT-^. 
Hindu La.c-Joinl /amity—Staler, unmarried’- 
Residence, right of—Family dwelling house, sale of— 
purchaser, position of. 

Under the Hindu Law the right of an unmarried 
sister to reside in the family dwelling house till her 
marriage is unaffected by the sale of the house in 
execution of a decree against the Inst male owner 
for a debt contracted without family necessity, 
iind she is entitled to resist delivery to the 
auciion.pnrchnser till suitabl.' arrangements arc 

made for her n«*commodalion. [p. 626, col l.J 

Appeal against the decree of the City Civil 
Court, Madras, in Original Suit No, 327 

of 19:8. ^ ^ n :.t 

Messrs. Vencatawhha Sow and Radha 

KrishnayvOiioT the Appellant- 

Mr K. Rajah Aiyar, for the Respondents. 

JUDGMENT. 

Sadabiva Aiyap, J.—The plaintiff is the 
appellant. He purchased in Court auction 
sale the plaint house in esecution of a decree 
passed against ibe defendants Nos. 2, 3 and 
4 . The defendants Nos. 3 and 4 had no rights 
in the property, and we may take it that the 
plaintiff purchased the right, title and in¬ 
terest of the 2nd defendant in the honee. 
The house belonged to the 2nd defendant s 
husband Bkambara Mudali and then to 
Bkambara Mndaly’s only son, who died a 
minor. On her minor sons death, the 
2 Dd defendant as his heir became the quali- 
fitd female owner of the honse. The minor 
Ult his two siatere* defendants Nos, 6 and 7, 
unmarried. The money decreed against the gnd 


MUDALI, 

defendant was passed for a personal debt of 
the 2nd defendant, the mother and the next 
heir of the last male owner. The plaintiff, 
pnrohaEerin Court auction, obtained delivery 
of the downstairs portion, bnt the upstairs 
portion of the house now in dispute was 
occupied by the defendants Nos. 6 and 7, the 
two unmarried sisters of the last male 
owner, and they refused to vacate as they 
claimed a right under the Hindu Law to 
reside in the house which belonged to 
their father and their brother till their 
(the said defendants’) respective marriages. 
Hence the suit breught to eject them on 
the ground that they had no such rights under 
the Hindu Law. 

The leared Oily Civil Judge decided this 
interesting question of Hindu Law against 
the plaintiff and in favour of the defendants 
Nos. 6 and 7 and dismissed the suit, Hence 

this appeal. 

So far as the widows of undivided oo- 
parceners are concerned (including a widowed 
mother), the authorities are very clear that 
a private sale by the surviving male oo* 
parcener which was not for family nsoegsity 
or an execution sale held for a decree debt 
which did not arise out of family necessity, 
would not entitls the purchaser to oust such 

widows as the latter were entitled to reside 
in the snoeetral family honse till, at aoy rate, 
other uUqaate provision is made for their 
residence. The question of unmarried gir s 
who were not related to the surviving male 

00 naroener as direct descendants from him 
but as sisters or cousins (that is as daug 
Lsofdeceased undivided 

not to have formed the direct subject of 
It reported deoieion, lo. the oeee of the 

wiL er «idew of the eorv.v.ng 
it bee been held in Jo|/e«(i Subb^ah v. 
Altslu (1) that the wife oaonot 

set up auy right of residenoe against the 
nurohaser in execution for her hueband a 
debts I shall presently consider the ratio 
of that decision. But before leaving this 
part of the eabjeot. I would hnlly remark 
that the general question was elaborately 
considered by Sir Barnes Peacock, Chief 
Justice (with whose jadgmsnt, Mitter, J., 

concurred), in Muvyala Dabee v. Dinonath Byte 

(2). The very general language of the 

(1) 27M.45. 

(2) 12 W. It (A. Fi, 0 ^ b. L. U- (0. C.) 78- 
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learned Chief Jaetiae’a dictum i« to^, the 
effeot that the father’s widow and the 
other females of the family who are sntitled 
to maintenanoe ont of the dwelling selested 
by the father for bis own residenoe and in 
whioh be left the females of bis family at 
his death, oanoot be tamed oat of tbat reel 
denoe at least antil some other plaoe has 
been provided for them” IE this general 
dictum applie?, the unmarried daughters, 
of the father, being also females of tbe 
family entitled to maintenanoe and 
residenoe, oan resist being turned out ot 
tbe dwelling selected by tbeir father for bu 
own and their residenoe. No donbi there 
is. a diatinotion between the widows of oo- 
paroeners and the father’s widow on the 
one side and unmarried females on the 
other side, beoanse the former are entitled 
to maintenance and resideooe till death or 
re marriage, whereas unmarried females are 
entitlpd to maintenanoe and residenoe only 
until their marriage. Bat as the learned City 
Civil Judge points ont, the difference in tbe 
length of tbe period and in the oiroumsUnoes 
when the right of maintenanoe and residenoe 
oea&es cannot affeot, on principle, tbe right 
to resist the eviction from the family dwelling 
honee so long as the right of maintenanoe and 
residenoe subsists. 

1 * Mr. Radhaktishna Iyer for the appellant 
argued that if every female entitled to main* 
tenanoe and residenoe oan exeroise the right 
of obstruotion to ejeotment, it would be 
very unfair on purchasers from the surviving 
member of a Hindu family and on pnrohasers 
in exeoulion of debts doe by SQoh member, 
and even the wife of tbe debtor and tbs 
unmarried daughters of the debtor might 
claim to resist the purchaser. I might here 
remark tbat even as regards the mother 
and the oo paroener’a widow of the debtor 
the right of residence is ourtailed (o) by 
restrioting it to oases where the debt for 
whioh the property is sold is not oontraoted 
for necessity, and (6) by the rale that the 
females oannot claim a right of residenoe in 
tbe whole of the premises if a portion of tbe 
house could be set apart for them and 
would afford reasonably suffijient aooom* 
modalioD, and (c) that if other resonable 
aooommodation even ontside tho family 
dwelling bouse is offered, they may be bound 
to fiooept Slab a anbstitnte, at least in certain 
oiioumstaueei. 


As regards the wife, 1 shall now return to 
Jayanli Subbiah v. Alamelu Mangamma UJ 
where Bhaeyam, J.. delivered the 
which was oonourred in by Benson, J. While 
affirming the general principle whiob bad been 
laid down in Venkatimmal v. Andyapp t Chiitt 
(d) and flam inodan V. Rangammal W, the 

learned Judgedistingnished the oaSBof the wife 

of the debtor for whose debt the property was 
sold on the following grounds (so far as 
am able to follow his reasoning):—(a) the 
debt contraoted by the husband himself is 
neoessarily binding npon the wife absolutely 
(b) on his death without male issue, his 
estate devolves on her by right of inherit- 
anoe and so no right of maintenanoe or 
resideooe apart from ownership as heir oan 
be invoked in her favour as in the oase of 
a oo-paroener’s widow, (c) the mother a 
ri^ht may be traosd to the father’s oo- 
parcenary right just as in the oase of the 
other oo'paroeners. and is not derived from 
the debtor direstly, (rf) the wife’s right of 
maintenanoe during her husband’s lifetime 
'■ is only a matter of personal obligation 
on tbe part of the husband quite independent 
of the possession of tbe ancestral property 
by him.” The learned Judge also fortified 

himself by tho diciwm of Kernan, J., in r<n- 

katammal v. Andyappa Oheiti (d) that if the 
debt in reepeot of whioh the sale took plaoe 
was a debt due by the husband of the woman 
who olaims tbe right of residence, No 
doubt Gonld be entertained tbat she bad no 
such right.” After making the above die- 
tinotions, be disallowed the right of the 
widow of tbe debtor to resist possession by 
the pnrobaeer in Conrt anotion. In doing 
so, be dissented from the decision in Manilal 
V.' Bat Tara (5). (J. C. Ghose in his very 
learned woik on Hindu Law seems to be 
inclined in favour of the Bombay deoision and 
against Bhashyam Aiyangar, J.’g opinion). 

1 shall not lengthen this jndgment by 
elaborately ooneideriug whether all the 4 
distinctions (a) to (d) relied on by the 
learned Judge are tenable. Tt is suffioient 
to state that the wife and unmarried daugh¬ 
ters of the debtor stand on a different footing 
from tbe widows of deceased oo-paroeners 
(including the mother) and from unmarried 

{:!) 6 M. UO; 7 Iml Jiir. 127; 2 Iiid. Uc*c. (n. 
369. 

(4) 12 M. 26C{ 4 Ind Dec. (n. . ) 

(G) 17 B. 398; U lud. Dec. t-N, - ) 
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eiaters. If ©yen the nndiyided son$ of the 
debtor oanoot attack the eate in eseontion 
of the father’s debt (not illegal or immoral), 
I do not see how nomarried daughters can 
be allowed to attack it or pat forward a 
right of residence against the purchaser. 
As regards the wife, she is under even a 
greater obligation (under the Hindu Law) 
than the sons, not to question the validity 
of her hnsband’a debts. The mother and 
the widows of oo-paroeners and the unmarried 
sisters are under nd such obligation with res* 
peot to the debt of the surviving male owner 
which was not incurred for family neoessity. 
I need hardly say that if the sale for their 
brother’s debt itself would not deprive defend* 
ants Nob. 6 and 7 of their right r-f re^ideuce, 
a sale for the debt of the hrother’snext fema'e 
heir and legal repres'entalive (which is the 
present case) cannot be held to deprive them 
of snob right. The questiou whether a 
private sale of a person’s acosstral family 
dwelling boose without necessity (apart from 
the question of its being sold in execution cf 
a decree for bis debt) or without the purchase 
money being required to disohage his own 
antecedent debt can deprive even his wife 
and nomarried daughters of their right cf 
residence, is a somewhat more difficult 
question on which it is unneoessary to express 
a final opinion in this case. 

In the result, I would dismiss the appeal 
with costs. 

Wallis, 0. J.— 1 entirely agree. 

M. c. P. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 

Privt Godncil Appeal No. 4 of 1920. 
April 16, 1920. 

Present:-^S\r Grim wood Mears, Kt., 
Chief Justice, and Justice Sir P. C. Banerji, Kt. 
Raja Bahadur Baja BRIJ NARAIN RAI— 

Dkfekdamt—Applicant 
tersus 

MANGLA PRASAD RAI and otueks 

— RfU’ONCENTS. 

O’tiii 1‘roCGduic Code (Ad V vl 1908), s. UC-" 


Appeal to Privy Council—Question of general import* 
ance, lohat is. 

j 

Where there is a conflict of opinion as to what 
was intended to be laid down in a decision of the 
Privy Council, and what was the effect of the 
observations in that case, the question is one of 
general importance to jnstify the grant of a certi. 

ficate under section no of the Civil Procedure Code 

for leave to appeal to His Majesty in Council, [p. 
627, col. 1.] 

Application for leave to appeal to His 
Majesty in Connoil against a decision of 
Mr. JustioB Tndball and Mr. Justice Rafique, 
dated the 28th of October 1918, reported as 
50 Ind. Cap. 101. 

Mr. Qokal Fraiod, for the Applicant. 

JUDGMENT.—The value of the subject' 
matter of the proposed appeal exceeds 
Re. 10,000, but this Court affirmed the deci¬ 
sion of the Court below. We have, therefore, 
to see whether the case involves a sub- 
stantial question of law. The question of 
law, which arises if, what constitutes an* 
teoedent debt so as to justify a transfer 
of joint family property by the manager 
of the family in the case of a Hindu family 
governed by the Mitaksbara Law. This 
Court has applied in this case the observations 
of their Lordships of the Privy Council 
in the case of Sahu Ram Okandra v, 
Bkup Singh (1) as contained in pages 447 
and 448. The Madras High Court in the 
Full Bench case of Arumugjiom Oheity v. 
^futhu Koundan (2) have taken a different 
view, and so have the Judicial Commis¬ 
sioners of Ondb in the case of JSamman 
Lai V. Ram Oopal (3). The Patna High 
Court has held the same view as that 
adopted by this Court in the present case 
and the judgment of the learned Judges of 
the Patna High Court was passed in the 
esse of Sukkdeo Jha v. Jhapat Kamat (4), 
There is thus a conflist of opinion as to 
what was intended by their Lordships of 
the Privy Council to be laid down in the case 
of Sahu Ram Ohandra v. Bhup Singh (1) and 
what is (be effect of the observation made 
by their Lordships in that case. It 


(1) 39 Ind. Cas. 280{ 39 A. 437; 21 0, W. N. 698; 
1 P. L. W. 667; 16 A. L. J. 437; 19 Bom. L. S. 498; 
26 C. L. J. 1; 33 M. L. J. 14. (1917) M. W. N. 439; 
22 M. L. T. 22; 6 L. W. 213; 441. A. 126 (P. 0.). 

(2) 62 Ind. Cas. 626; 42 M. 711; 9 L. W. 666; 
(1919) M. W. N.409i 37 M. U J. 166; 26 M. L. T. 96. 

(3) 47 Ind. Oas. 987; 21 0. C. 200; 6 0. L. J. 629. 

(4) 6i Ind. Oas. 946; 6 P. L. J. 120; 1 P. L. T. 49i 
(1920) Pat. 67i 2 U, P, L, fi. (Pat.) 89. 
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is desirable that Ibe gaestioc, wbtob is 
ODO of general importanoe. be aatboritatively 
eettled. We, therefore, certify that this 
ease falfile the regnirements of section 110 
of the Code of Civil Prooedare. 

Application allowed. 


SIND JUDICIAL COilMISSIONKR’J 

COURT. 

Orioinil CiV.L SoiT No. 372 op 1918. 

September 29, 1919. 

Treaent :—Mr. Elemp, A. J. C. 

VIRJI IND ANOTHER —PlaIKTiFFj 

versus 

The KARACHI MUNIC PALITY— 

Defbndints. 

Bombay District Municipal (III of 1901^, *■. 167 
—**For anything done or purporting to have been done," 
meaning of — Injunction, Jor — Notice, when not 

necessary. 

The expression “for anythiii}j clone or purportiiij' 
to be done” in section 167 of tin? Uoiubay District 
Municipal Act means that the section applicii whore 
8umethiu(^ has been done, and not wlicro there is 
an apprehension only that something will be done. 
A suit, therefore, against a Municipality to restrain 
an apprehended injury is not bad merely because 
the notice required by the section was not given: in 
such a case no notice is necessary, [p. 627, col. 2 .J 

Mr. Isardas Oodkaram, for the Plaiotiffa, 

Mr. Tolasing KhushaUing, for the Defend¬ 
ants. 

JUDGMENT.—This is a suit against 
the Karachi Municipality for a declaration 
that a certain shop on plot 2 0*2, A-27, 
Napier guarter, is not an unauthorised 
structure and for an injunction to restrain 
the Municipality from demolishing it. 

The plaintiffs’ father, Tulsi Beohar, was 
prosecuted in the Magistrate’s Court on 17th 
September 1917 for building withoat the 
sanction of the Municipality. Tulsi died 
on 9th May 1918 and the Munioipalily on 
11th May 1918 were about to demolish 
the building bu^i were met by this suit 
and conseguently desisted from taking any 
further steps to demolish the nnauthorised 
atruoturependenfe lite. The Municipal reaoiu 
tion ordering the structure to be demolished 
is dated 20fch December 1917. It followed 
A notice from the Municipality to plaintiffs 
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under section 96 of Bombay Act III of 
1901. Under these cireumstanoes the 
defendant Municipality contend that as no 
notice has been given of the suit under 
ssation 16? of the District Mouioipal Act 
(Bom. Act III of 1901), the suit must 
be dismissed. 

Shortly, the plaintiffs* reply is that no 
notice of eoit is necessary where the soft 
is for an injunction. 

This question has been agreed to be 
tried as a preliminary issue of law. 

It may be mentioned that the alleged 
unauthorised structure ccnsisfce in the 
conversion without Municipal sanction of a 
privy and sweeper’s passage into a shop. 

The point is not really covered by any 
Beuoh rnlingof thisConrt. The Municipality, 
howtver, contend that the ruling ia Abdul 
Wahid V. Manager Encumhtrel Estates (1) 
on eeotioD 89, Civil Procedure Code, applies 
equally to a case under section 167, Bom¬ 
bay Act III of 1901, This ruling is in- 
consistent with the ruling in Fundumal 
V. Mahomed piarif (2). In my opinion 
the ruling in the former case must be 
confined to one on section SO, Civil 
Procedure Code, and any observations by 
tho learned Judges as to the aonatmation 
of Hootion 167 of Act III of JSQl must 
bo considered obiter dteta^ Further, if 

f Fneumbtred 

hs-.ates (1) can be taken also as applying 

to a oa.so under section 167, Aot 111 of 
1901, wo have here two ooeffioting Bench 
^eaieiocs which would require the point to 
be settled by a Pull Bench. 


birstly, let us consider the wording of 
seotion 167. It lays down that no suit 
shall be oommenoed against the Munioipalilv 
or a servant of the Municipality acting under 
its orders for any thing done, or nur 
porting to have been done” in pu„naDoi 
ot tho Ac. without one month's notice I 
oinnot interpret the words in inverted 
commas except as meaning that the seotion 
only applies where something has been done 
and net where there is an apprehension only 
that something will he done. That seema 
tj me I he plain meaning of the words 
It dres net, therefore, apply to a quia 

ti.ul suit. The resolution of the Committee 


( U DMii.l. CVs. 838; 6 S. L. R 260. 
(-) 1 I«kI Cus. 1156j 3 8. L. R. 175, 
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to demoltsb the bailding aod the attempt 
to demolish whioh was abindooed ia not 
ao aofc done whioh woald reqnire ooe 
month’s ootioe of salt nnder sestion 167. 
So far the Manioipality had done notbiog 
to aSeot plaintiffs’ rights ezoept that they 
eansed plaintiffs grave apprehension that 
some aot affeoting their rights woald 
be done. The plaintiffs are sning to 
prevent the Manioipality doing an aot, not 
the oODseqadDoe of any aot the Manioipality 
has done. To Gonstrae the seotion otherwise 
wonld enable the Manioipality to do the 
misohief soagbt to be prevented before a 
salt omld ba 61ed against it. Bat if my 
oonstiaotioD of seotion 167 be inoorreo^ 
Dotioe will be necessary nnder seotion 167 
for a salt for an injaaotion to prevent 
an immediate grave iojary that is apprehend* 
ed, beoaase the only snit (hat can be 
filed in eaoh a oase woald be a sait for 
an injanotion. No qaestion of tbe eqaitable 
right to give relief woald arise beoaase 
tbe seotion woald reqaire notioe, and effect 
mast be given to it. lb this oonneotion 
1 may observe that tbe disoassion in Abdul 
Wahid V. ManagPTt Encumbered Bstaieg (1) 
on this point as to the effect of Colli v. 
Home and Colonial Stores (.3) oo Flouer v. 
Local Board of Law Leyton (4) is, in my 
opinion, merely aoademio. Colls v. Home 
and Colonial -Stores (3) merely lays down 
that no new rights oan be created by equity 
bat 1 would point oat, regarding tbe 
disoassion on this point by Pratt, J. C., that 
Flower v. Local Board of Law Leyton (4) 
does not to my mind oreate any new 
right. Tbe right is tbe right to an 
ioiunotion whioh H not taken away by 
tbe neoeisity of a statutory notioe. Flower 
V. Local Board (-f Law L>'yton (4) is not, 
therefore, really affected by the decision in 
Colls V. Borne and Colonial Stores (3), 
and as a matter of faot Flower v. Local Board 
of Law Leyton (4) is not shown in any 
of tbe digests as an overruled or doubted 
safe. It is oiled as good law in XXIII 
Halsbnry’s Laws of Rngland, paragraph 708. 

Flower V. Local Board of Law L‘-ylon (4) 
is a strong oise beoause there the words 
of the English Statute, 35 and 39 Vic. 0. 


(8) (1904) A. C. 179s 73 L. .T. Cli.48U90L. T. 
fi87- 53 W. R. 30s VO T. L. R. 476. 
ii) (1877) 5Ch. D.-347; 48 h J. Ch. C2U 36 L. T. 

760; 25 W. R. 64j. .. . - 


55, seotion 264, were “ aoythiDg done or 
intended to be done or omitted to be done.”, 
If section 80, Civil Prooednre Code, or 
section 167, Bombay Aot 111 of 1901, were 
ooDstraable as referring to any intended 
aot, I woald hesitate, notwithstanding the 
decision in Naginl-il v. OMcial Assignee (5) 
and Secretity of State v. Quhm Busul (6) 
to say. in Irdia tbe deoision in Flower v. 
Local Board of Law Leytcn (4) shoold be 
followed. In England since Flower's case 
(4), tbe Statute, 56 nnd 57 Viotoria has been 
enaoted, 

That seotion 167, Bombay Aot III of 
UOl, sbonld be oonslrued as I have held 
seems to me to be farther borne oat by tbe 
deoisioDB of varions High Ooarts on Loeal 
Aots cootaioing tbe same or similar words : 
Fresident of the Taluk Board v. Narayanan 
(7), Mahamahopadyaya Rangachariar v. 
Municipal Council of Kumbakonam (8), 
Qovinda Pillai v. Taluk Board of Kumba- 
honam ^9), Municipality of Parola v, 
Lakshamandas (10). See also id this 
Coart tbe deoision of Crouob, A. S. C., in 
Mahomed Ali Essaii v. Karachi Munici' 
pality (il), whioh was not ovetraled 
by the High Coart on this point in appeal. 
I note also that Kiobaid, A. J. C., in an 
noreported oase in this Conrt oonsidered 
bimeeK boand by Fundumal v. Mahomed 
Sharif (2). It is also to be noted that 
the Select Committee appointed to oonsider 
the old Distriot Manioipal Aot (Bom. 
Aot 11 of 18l4) oonsidered it unneoesBary 
to alter the wording of tbe old seotion 
45, beoaoEe, I surmise, they oonsidered it 
referred, on a true oonstraction, only to 
acts done and not merely apprehended. 

As to eeotion 60, Civil Prooedore Code* 
tbe words of that seotion show that no 
suit of any kind oan be filed agaiast the 
Seoretary of Slate and that tbe words "in 
reepest of an aot purporling to be done 


(6) 17 Ind. Ca?. 876; 37 B. 248; 14 Bom. L. E. 
1148. 

(6)34Ind. Cas 635; 18 Bom. L. E. 243; 40 B. 892, 
(7j 16 M. 317; 3 M. L. J. 12; 5 lud, Dec. (jv. o.) 
928. 

(8) V9 M. 639; 1 M. L. T. 333 ; 16 M, L. J. 682.’ 

19; 4 lod. Cas. 3V; 32 M. 871; 4 M. L. T. 209; 19 
M. L. J. 383. 

(!0) 26 B. 142 at p. 150; 2 Bora. L. E. 867. 
(a)20Ijid. Cas. 572} 7 8. L. R, 31. 
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by him io bis offisial oApiolfiy'’ ; refer 
only to pabl'c offioars and not to the 
Seoretary of State. Ses Secretary of State 
V. Kalekhan (12)| Secretary of State v. 
Rajiuoki Dehi (13). This oonstmotion isf arther 
oorroborated by the amendment in seotion 
80 from old seotion where the words 

* snob publio offioer” have been snbetitnted 
in the former seotion for the word " him ” 
in the latter. See also Noginlal v. Official 
Assignee (5) in wbiob, however, the learned 
Jndges seem to have oonsidered that '*pnr- 
porting to be done” covered apprehended 
as well as past aots. 

With great respeot to tbo learned Judges 
who deoided Abdul Wahid v. Managert Encum^ 
hered Estates (1), I cannot see bow the 
words any aot purporting to be done ” oan 
be construed otherwise than ai referring to 
past aots and not an apprehension of future 
injury. Pratt, J. C , reoonoiles Fandunal v. 
Mahomed Sharif (2) to the view taken in 
Abdul Wahtd v. Manager Encumbered Estates 
(1) by the argument that the property in 
Fundurnol v. Mahomed Shai if {2) h&d been 
attached and that was an aot done, but it 
is clear that the learned Judges io Fundurnol 
V. Mahomed Sharif (2) treated the suit as 
one to restrain an apprehended injury and 
their judgujent proceeds on that basis. 

In two other euits* in this Court on seotion 
167, Bombay Aot III of 1901, the Judge in 
each case considered himself bound by 
Fundumal v. Mahomed Sharif (2). 

Nevertheless, there is no direct Bench 
ruling of this Court on section 167, Bombay 
Act lU of 1901, and for the reasons I have 
stated I consider no notice is necessary 
under that section of a suit to restrain an 
apprehended injury. I do not, therefore, 
consider it proper to refer a question of 
the oonstruolion of seotion 167, Bombay Act 
III of 1901, to a Fall Bench on accoont of 
divergent Bench rulings on the construction 
of Motion tO (old section 2U) of the Code 
of Civil Procedure. I note, moreover, that 
Pratt, J. 0/a opinion at page 251t ^Abiul 
Wahxdv. Manager, Encunbsred Estatet (1)] 
apparently was that the words *'pnrporting to 
have been done” io section 16/ would restrict 
* s®®tion to past aots. 

786. M (1Q12. u. w. N. 

^2 M. L. T. 2i4. 

_(18) 26 0. 2^9 at d . 243. 

•Saitu Nos. 352 and 62^ of I 9 i 7 . 

tPageof 8B. L. 
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Again, it has been argued that the use 
in seotion 167 of the word snit ” instead 
of‘‘action ” in section 43 of the old Distriet 
Municipal Act (Bom. Aot II of 1884) 
shows the Legislature intended to inolnde 
suits for an injunction, that the word “suit” 
applies to all kinds of suits But the use* 
of this word in seotion 167 instead of “action” 
is merely in accordance with the general 
description of each proceedings as tertninate 
in a decree, and the nse of the word * action” 
employed in Eugland would be the employ- 
ment of a term not used . in the Code. 
Moreover, both in section 424 of the Code 
of Civil Prooednre of 1832 and in section 
80 of the present Code the word “ siiit ” is 
naed. 

That the act sought to be restrained in 
the present case was an apprehended act is 
clear. What the plaintiffs seek to restrain 
is the demolition, not any resolutions or 
orders passed by the Committee which are not 
sought to be followed by action. 

I decide the issue in favour of plaintiffa. 


OOUBT OP THE BOARD OF REVENUE. 
UNITED PROVINCES. 

SscoND CiViL Appeal No. 201 of 1918 - 19 . 

April 3. 1920. 

Present: —Mr. Hopkins, S. M., and 
Mr. Porter, J. M. 

SHEIKH MOHAMMAD and others_ 

Appellakts 

versus 

JANKI—Rsspo.sdest. 

Appeal. secQn-l—i'indtmj of fact, when can be 
<l'icstioncd in. 

lindiii'of l‘u t is biiulitig o.'i a Court of second 

ai>pr,il, lull wiiou no rcaaous are given for stich 
iiiiiU’inr aiiii no r^jferenco is made t> the evidence 
on wliicli it is based, tlie dnding can be questioned 
in second appeal, [p. 530, col, l.J 

Second appeal from the order of the 
Commissioner, Gorakhpur Division, dated the 
2l8t June 1919, in the case of ejectment 

JUDGMENT. 

Hopkins, S. M—[AfarcA 26, 1920.]—The 

question for decision in the case is whether 
the respondent Janki shared in the uultiya. 
tioD of the holding in dispute with his 
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cousin Karia, the last recorded ocoapancy 
tenant, at the time of the latter’s death. 

It is admitted that Jankt and Karia or 
their respective fathers were previously 
separate and had separate holdings. 
The latter are in fact recorded up to the 
present time. But the respondent's case 
is that the respondent subsequently 
became joint in cultivation with Mangrn, 
Karia’s father, and after Mangru’s death 
with Karia himself. The Commissioner’s 
finding on this point is as follows:— 

“At is equally clearly proved that at a later 
date the three branches again joined and 
altbongb they continued to have their sepa* 
rate hhatai, ;et in reality they shared in each 
other's cultivation: in view of that evidence 
1 find that appellant was in the lifetime 
of Karia sharing in the latter’e onltiva* 
tion.” 

A finding of fact can^.o^ be questioned in 
second appeal, but it must be a judicial de> 
oision reached after a oonsideratiou of the 
e7idenoe. There was evidence on both sides. 
The Assistant Collector in a reasoned judg¬ 
ment had given his reasons for oomiog to a 
decision contrary to that reached by the 
Commissioner. The Commissioner gives no 
reasons for differing from the Aesistant 
Collector or for his own oonolasiou and 
does not refer to the evidence ou which be 
relicts. In the cironmstanoes bis finding can¬ 
not be accepted as binding on this Court. 
Id point of fact the only evidence in favour 
of the respondent’s contention is that of 
a single witoese, Darbali. This witness stated 
that Karia and respondent became joint in 
oultivalion 12 years ago, but be also stated 
that the bolding bad previous to this been 
mortgaged to other persons and that the 
mortgage was not redeemed until after 
Karia’s death; therefore, on bis evidence the 
respondent cannot have shared in the cul¬ 
tivation of the bolding in dispute. 

It is oouteuded that the k'rataum of 1319 

only shows some of the plots as mort¬ 
gaged but the entry of the mortgage of 
tenancies in the revenue papers is not 
obligatory, and if Dnrbali was wrong in 
tbie^he stated clearly that the tekole 
land was mortgaged—he is not a reliable 
witness. 

The respondent also relied on a receipt 
given in the name of Karia and Janki. The 
appellant stated on oath that this was given 


after Karia's death and his evidence stands 
unrehutted. In fact the date is 22nd April 
1914=1321 F. and respondent’s name was 
recorded after Karia’s death from 13^0 F. 

Id my opinion the CommissioDer’s finding 
that the respondent shared in the cultivation 
with Janki is clearly agaiust the weight of 
evidence. 1 would decree the appeal with 
costs of all Courts aud setting aside the 
order of the Commissioner would restore that 
of the AEsistant Collector. 

PoRTBB, J. M,— I agree. 

Appeal decreed. 


MADRAS HIGH COURT. 

Second Civil AppEii. No. 499 of 1919. 

Januaiy 8, 1940. 

Fresent :—Justice Sir William Ayling, Kt., 
and Mr. Justice Coutts Trotter. 

YELLA KRISHNAMMA-Plaimtifp 

—Appeilant 
tersut 

KOTIPALLE MALI— Depemdamt 
—Respondent. 

Transfer of Property Act (IV of 18839, ». R6-— 
Fc»i<lo)' and pnrehaser—Registered conecyanr-e^Non- 
payment of price—Suit by vendee Jor possession, warn* 
faiJtafcilitv of — Decree, form o/. 

A vendee of immoveable property under a 
rc-nstered deed of conveyance, who has not paid the 
nurchaseononey of tbo property, can inumtaiu a 
suit for possession of the property without paying 
for it. orsubinittiiig toa decree for payment, or a 
eomlition attached to the decree as to the purchase- 
money which he had agreed to pay. [p. 53 1 , oo . l.J 

Snbramania Aiyar v. Poovan, 2? M. ^8; Roma Atyar 
V. Vannamamalai Aiyar, 37 lad. Cas. 336, not follow. 

Nil Madhai v. Haran Prosud, 20 Ind. Caa. 326| 17 
C. W. a. Il61; 10 C. L. J. 146, distinguished. 

Second appeal against the decree of the 
Court of the Temporary Subordinate JudgOt 
Cccanada, in Appeal Suit No. 121 of 1918, 
prefeiied against the decree of the Court of 
the District Munsif, Amalapuram, in Origin¬ 
al Suit No. 9 a 3 of lhl6. 

FACTS appear from the judgment. 

Mr. K, Bamamurthi, lor the Appellant:-* 
Thelcwer Courts erred in passing a conditional 
decree (or plaintiff for possession on his paying 
the Eble price. The English Law is other- 
wfee and that law has been followed in 
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India. The registration of the doosment 
perfeofcs the sale and the vendor oan separa« 
tely enforoB his olaim for the pnrohase 
money or his lien or aharge on the property 
for it. The lien is only a statutory and not 
a possessory lien. Eqnitable oonsiderations 
oan have no plaoe in giving the plaintiff 
the statutory relief whiob be claims. 
ramanta Aiyar v. Poocan (l)andjSamai4tt/arv. 
Vanamamalai Aiyar (2) have not been oorreat* 
ly decided. See Velayuiha Ohetty v. Qovinda- 
tami Naic^en (3) and Kandasami Pillai v. 
Bamaiami Mannadi (4). 

The decision in Ntl Madhab v Haran Prosad 
(5) relied on by tbe lower Court is clearly 
distinguishable, That decision was founded 
on tbe peouliar faota of that ease. There 
was evidence in that case that tbe parties 
intended that tbe sale was to take effect on 
a particular contingency happening. 

Mr. A. Satyanarayana^ for the Respondent: 
^Tbe decisions in Subra^naniaAiy^rv. Poovan 

(1) and Rama Aiyar v. Vanamamalai Aiyar 

(2) clearly lay down that the Courts are 
at liberty to pass conditional decrees in each 
cases. It is highly inequitable that tbe 
vendee should take possession without per* 
forming his part of tbe contract. Ho must 
first extinguish tbe vendor’s lien or aharge 
on the property. 

JUDGMENT,—The short point in this 
second appeal is whether a plaintiff, who 
has not paid the purobaso money of a pro¬ 
perty which has been conveyed to him, oan 
maintain a suit for possession without pay¬ 
ing for it or submitting to a decree for 
payment or a condition attached to the 
decree as to tbe pnrohase money which he 
had agreed to pay. No doubt it seems 
very reasonable that a man who oomes to 
enforoe his right against tbe property should 
be expected to do what is just and piy 
tbe price. But we think that there is no 
doubt whatever that tbe Uw ia this conn- 
try, following the Boglish Law. is other- 
wise. Two Benches of this Ooart in Sub- 
tamania Aiyar y, Poovanii) and in Rama Aiyar 


(1) 27 M. 28. 

(2) 27 Ind. Cas. 336. 

^^(6) 20 Ind. Ca8.335j 17 0. Vf. N. 1161; 10 C. 


V. Vanamamalai Aiyar {‘2.) hdkVaheldi that, in 

suoh oases as the present, tbe vendee 
oan be compelled to pay tbe purchase 
money in extinction of tbe lien of the 
vendor before be gets a decree for possee* 
sion. That muit proceed on two assump¬ 
tions, Tbe first is that the vendor is 
entitled to a possesEory lien in respeot of 
his unpaid vendor’s lien, and tbe other is 
that yon oan give relief against tbe con- 
seqaenoes laid down in tbe Transfer of 
Property Act as followicg from a transfer 
by rale-deeds and conveyances. With re¬ 
gard to tbe first of these propositions, we 
think that it is an oversight of the learned 
Judges to have treated an unpaid vendor’s 
lien which only creates a charge on tbe 
property sold as a possessory right ezerois* 
able in the face of tbe claim of the vendee 
to pofseEsioD. With regard to tbe second, 
the matter was very carefully considered by 
two learned Judges of ibis Court, the late 
Chief Justice and tbe present Chief Justice, 
in Velayuiha Oheity v. Qoviniasami Naiclien 

(3) where they point out that the broad 
proposition involved is this:—Can Courts give 
equitable relief to mitigate or suspend the 
consequences laid down by a Statute, and they 
came to tbe conolnsioD that snob a proposition 
as that tbe plain words of the Statute could 
be whittled awsy by the application of tbe so- 
called equitable doctrines, was an absolutely 
untenable one and they expressed their dissent 
from the contrary decision in Baijnath Singh 
y. Paltu (6). The same principle was really 
involved in tbe deoieion of the Full Bench 
of this Court in Kandammi Pillai v. 
Ramasami Mannadi (4). That was a 
case where it was part of the terms of a 
lease-deed or demise that the lessees should 
discharge a prior hypothecation on the land. 
It was found that this was not in tbe nature 
of a condition precedent but was merely a 
concurrent covenant with the other obligations 
of the parties to the document, and it was 
held by the Fall Bench that the creation of 
a present demise involved the right to im¬ 
mediate possession by the person to whom 
the demise was made, nnleas it could be shown 
that any of tbe stipulations imposed upon 
him for performance were in the nature of 
conditions precedent. 

Tbe learned Judge in this case, besides tbe 
(6)30 A, 125; A. W. N. (IIW3) 35, 5 A. U J. 36. 
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deoieionB in Madras whioh we feel oonstrained 
to hold are no longer good law in view of the 
Fall Benoh ruling and of the ruling in 
Velayutka Ohetty v. Goiindasami l^aicken (3), 
refers to the oaeeof Ntl Madkah v. Haran Vfosad 
(5) reported in 17 C. W, N. 1161. That aaee 
is also reported in 19 C. L. J. J4G. We think 
that the learned Judge clearly misoonstrued 
the effect of the deoision bsoause the ground 
upon which that judgment really proceeds is 
this:—that in that case there was evidence of 
an intention that a registered dooumsnt was 
not to take effect ipsj facto at once on exeou* 
tion and was not intended to be performed 
till something else had been done. Now if 
there had been evidence in this case that it 
was the intention of the parties that this sale- 
deed which is absolutely unqualiBed on the 
face of it should only come into effect when 
in fact the ocnsideration bad been paid, no 
doubt any Court would have the right to give 
effect to such a contract and to hold that 
there was such an intention. The section of 
the Transfer of Property Act which enume* 
rates the respective duties of vendor and 
vendee is expressly qualiBed by the words 
**iD the absence of a contract to the contrary. 
The Calcutta case held on its parlionlar facts 
that there was a contract to the contrary and 
that, therefore, clearly the consequence of 
the Statute did not necessarily ensue. 

The appeal must . be allowed with 
costs. 

Afpcal allotted. 


CALCUTTA HIGH COURT. 

Appeal from Original Civil No. 30 

OF 1919. 

February 17, 1920, 

Praietii: —Justice Sir Asutosh Mookerjee, 
Kt., and Justice Sir Ernest Fletcher, 

Kt. 

KRISHNA KISHORE DE-Plairtipf- 

Appbllavt 

venuB 

AMAR NATH KHETTRY akdanothbr— 

DiPEHDABTS— 

Leticia {Cal \ cl. VZ—Pruijertiea atluatc 

•vaiil'j aiihinond fiufl'J icithvut enhnanj onyutal 


CASES. 


(1920 


civil jurisdiction of High Court—Leave to suef 
competency of—Jurisdiction, want of —Bes judJoata 
— Mortgage—hub-mortgagee, remedies of—Suit against 
mortgagor —Court, proper. 

The Calcutta High Court is noD competent to 
grant leave, under clause 12 of its Letters Patent, 
to enforce a cause of action in respect of properties 
situated partly within, and partly without, the 1(^1 
limits of its ordinary original civil jurisdiction, 
and a decree so far as it affects properties without 
those limits must be deemed to have been made 
without jurisdiction, [p. 536, col. ?,] 

Where a Court has no jurisdiction over the sub. 
ject-matter of an action in which an order is made, 
such order is wholly void and cannot operate as 
res judicata [p. 637, col- 2.] 

A sub-mortgagee is entitled to bring a suit 
against his mortgagor and to realise the dues on 
his mortgage by sale or foreclosure. It is also open 
to a sub-mortgagee, but by no means obligatory 
on him, to frame his suit in such a way as not only 
to enforce his rights under his own mortgage 
but to enforce the original mortgage against the 
mortgagor of his mortgagor. A sub-mortgagee 
may thus be content to cut off the equity of 
redemption of his mortgagor or he may at his 
choice, by a suit properly framed, out off tbe equity 
of redemption not merely of hia mortgagor but 
also of the mortgagor of his mortgagor, [p. 630, col. 

\vhere the properties comprised in an original 
mortgage are situated In the Mufassll, the mort¬ 
gagee by the grant of a sob-mortgage along with 
a mortgage of property in the town of Calcutta 
is not entitled to have the forum altered iu relation 
to the enforcement of the original mortgage. 
between the mortgagee and the sub-mortgagee, a 
suittoenforce tho security may fittingly be instituted 
on the Original Side of tho High Court at Calcutta. 
But as the original mortgagor could have been 
sued by his mortgagee in respect of habilitios 
arising out of the mortgage transaction only m 

the Mufassil Court, the mortgagee, _ by ^ 

mortgage to a third person of hia interest as mort. 
ga-ee and by including iu that document a preperty 

fu Calcutta, cannot be permitted to 

position of his mortgagor and to r^der him liable 

to bo sued in a Court other than tho Mufassil Court. 

[p, 636, col. 2 ] , # 11 • j • • e 

Appeal against the following deoidion of 

Mr. Jastiae Greaves, dated the 4fch April 
1919: — 

“This is a euit by 
iff to set aside a mortgage 
2Qd September 1914 and another decree 
dated the 24th August 1917 in Sait No. 1083 
of 1912 on tbe groond that tbe Ooart had 
no jarisdiotion to pass the deoreea that were 
passed in that eait. In opening the ease 
Oonnael for the plaintiff stated that he did 
not desire to proceed against tbe infant 
defendants and aceordingly any order that 
will be passed in the suit will not affeot the 
infant defendanto. 


tbe plaint 
decree dated 
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Oo tbe 30tb August U07 a mortgage was 
exeodted by delendants Nos. 4, 5. 6 and 9 in 
favour of defendant No. 3 in respset of an 
eleTen^BDoas share in two properties situated 
in tbe Mofussil in the Dlstriot of Howrah 
known as Santoshpur and Mandalika. The 
mortgage is in tbe ordinary form of a 
Bengali mortgage and it states that tbe 
defendants Nos. 4, 5, 6 asd 9 had borrowed 
from tbe 3rd defendant a snm of Rs. 25,000 
on a mortgage of their right in tbe eleven 
annas share of lots Santoshpur and Man* 
dalika. As is usual in Bengali mortgages 
there is no grant or eonveyanoe of tbe eleven- 
annas share in Santoshpur and in Mandalika. 
On the 23rd September 1911 the mortgagors 
redeemed tbe Mandalika property. Oo the 13th 
Deoember 1907 the 3rd defendant mortgaged 
to the let and 2nd defendants his one third 
share in two houses in Oalootta and also eub* 
mortgaged to tbe defendants Nos, 1 and 2 bis 
interest in the mortgage of tbe 30tb August 
1907. It appears from tbe dooument that 
Haridas Banerjee, defendant No. 3, assigned 
to Sander Dass Khettry and Bbolanath 
Kbettry (who are defendants Nos. 1 and 2) 
or the survivor of them and their or bis 
heirs, exeoutorci, administrators and assigns 
all the said prinoipal sum of Rs. 25,000 due 
and owing to Haridas Banerjee upon tbe 
security of the mortgage of tha SOch August 
1907 together with all interest thereon and 
further interest to become doe, and the 
beneht of the covenants, powers and pro¬ 
visions therein contained for securing tbe 
same, and all tbe right, title, interest, claim 
and demand of Haridas Cannerjes into and 
upon the premises thereby assignsd and 
every part thereof together with full power 
to demand, sue for, recover and receive the 
principal sum of 25,000 and interest. Oo 
the 25th November 19»2 defendants Nos 1 
and 2commeDo0da Suit No. 1081 of 1912 
to enforoo the mortgage of the 13th Deoem. 
her 1£07, and they obtained prior to the 
institution of the snit leave under clause 
12 of the Charter. On the 2nd September 
1914 a preliminary decree was passed in 
that ^ ruit and nobody appeared except 
the infant defendantr, who appeared by 
their guardian ad litem and submitted their 
interest to tbe Court. I should here state 
that defendant No. iO is a puisne mort- 
gagee by virtue of a mortgage of the 
13th February 1916. On the 20th Jane 


1916 the equity of redemption in SAntosb* 
pur was purchased to the name of Jnanendra 
Kumar Bose as binainidar for tbe present 
plaintiff, and on the 2)!ih January 1917 
Jnanendra executed a decUration that 
be bad purchased the property as 
benamidar for the present plaintiff. Oa 
the 2ith May 1917 tbe present plaint* 
iff and defendant No. 10 were made 
parties in Suit No. 1083 of 1912, and on 
the 14th August 1917 a decree absolute 
was made in that suit. I am told by 
Counsel for tbe plaintiff, and 1 accept 
bis statement, that at that time notioe 
was brought to the Court of the facts 
upon which the present salt is founded 
bat that 1 declined to stay the passing of 
tbe decree absolute on that day and referred 
the plaintiff to a suit. The present suit is, 
therefore, brongbt to set aside both the 
preliminary decree and the decree absolute 
passed in Suit No. 1083 of 1912 on tbe 
ground that tbe Conrt bad no jurisdic* 
tioQ to deal with the suit and that there 
was DO jurisdiction in this Court to give 
leave under clause 12 of the Charter having 
regard to tbe ciroumstanoss of tbe case. 

The following issues were raised; — 

1. Having regard to the prayer (c) 
to tbe pUint is tbe suit maintainable in 
its present form Y 

2. Is tbe plaintiff entitled to have 
the decree of tbe 2Dd September 1914 
and tbe decree of tbe 24th August 1917 
passed in Sait No. 10S3 of 1912 and the 
order of tbe 24tb May 1917 passed also 
in that suit set aside P and 

3. To what relief, if any, is the plaintiff 
entitled P A farther i'^sue was raised, 
namely, are the Khettry defendants guilty 
of fraud and collusion as alleged in the 
plaint P And has tbe plaintiff any cause 
of aotioD against these defendants P But 
tbe charges contained in paragraphs 15 
and 17 of tbe plaint of frand and 
collusion against the Kbettry defendants 
being withdrawn, this issue was not 
persisted in. 

Now, the real question that arises in 
the snit is whether there was jurisdiction 
in this Court to grant leave undcr 
olause 12 of tbe Charter bo that the 
suit could extend as well to the 
Calcutta properties which wero ciompi’ined 
in the mortgage of the I3th Dyot-tnh^'r 



IKDIAN OASES. 


534 

ERI8BN1 KiBbORt Dl V. AUiB MITE EHtTTRT 

1907 as to t5e Santosbpnr property in 
Howrah outside the jnrisdiotion of this 
Court. The main argument raised before 
me was this, that some limit must he 
placed upon the provisions of the elause 
12 of the Charter, and that although it 
may be that the Court has jurisdiotion, 
if leave is given, to entertain a suit 
in respect of property both in Calcutta 
and in the Mofussil, snoh a suit cannot be 
entertained where, as in the present case, 
the property sub-mortgaged is in the 
Mofussil. It is said that the original con* 
tract between the parties who entered into 
the Bengali mortgage of the 30th August 
1907, relating as it did only to Mofussil 
properties, contemplated that any suit to 
enforce that mortgage should ' be brought 
in the District of Howrah, and that it is 
inequitable on defendants Nos. 4, 5,6 and 9, 
who were the mortgagors in that mortgage, 
that by virtue of the sub-mortgage they 
should he forced to appear in this Court 
whereas according to their original bargain 
they could not have been sued here but 
only in the Howrah Court. And it was 
faintly argued before me that upon the 
construction of clause 12 of the Charter, 
there is no jurisdiction to give leave 
where part of the property is situate outside 
the jurisdiction, it being desired to limit 
clause 12 of (he Charter, so far as leave 
is concerned, to what are described in 
that clause ae ** all other oases.'* So far 
as this second point is concerned, I think 
it is too late in the day now to raise it 
and that by various decisions of tbisCouit 
it has been held that the question of leave 
applies as well to a suit for land where 
part of the property is situate within the 
jurisdiotion and part without as to all 
other oases ” referred to in clause 

So far as the other point is concerned, 
there appears to be no direct authority 
on the point. But it seems to me that 
by virtue of the mortgage of the 13th 
December 1907 I can only deal with the 
qmatiou as being a mortgage of Calcutta 
properties and also of Mofussil properties 
and that the same principles apply as apply 
to other oases where leave- has been obtained 
where the suit extends to land outside 
Qplootta as well ae to land in Calcutta 
and within the jurisdiction of this Court, 

uiid 1 am not prepared to make the 


tl«8P, 

limitation which' I am asked to make 
upon the provieion of clause 12 of the 
Charter and to say that that muet ha 
read subject to a proviso that leave shall 
not be given in a case like the present 
where the property outside the jurisdic¬ 
tion of the Court is comprised in a mort¬ 
gage by wsy of a sub mortgage. I thick 
that this really dieposee of the main 
queetione that arise in the suit and 1 do 
not think it is necessary for me to refer 
in detail to some of the authorities' to 
which I was referred, As I have already 
stated, so far as the main point is con- 
oerned, there is no express authority and 
none of the authorities to which 1 have 
referred are really helpful with regard to 
that point. 

On behalf of defendante Nos. 1 and 2, a 
further point was raised. It is said that 
inasmuch ae the plaintiff bought pendent$ 
life, he is bound by any order that is 
passed in the suit, whether that order is 
right or wrong, and that it is not open 
to him, as be is a purchaser penden/e 
to question the correctness or the validify 
of any order made prior to his purchase. 

1 do not think that I am prepared (o 
assent to (hat proposition, because I think 
that if the plaintiff were right in bis 
present contention, then the leave that 
was given under clause I'^of the Charter 
wae wrong and the suit was really a 
nullity. 

Two other points were urged but not 
pressed on behalf of the plaintiff. It is 
said that credit has not been given for 
a sum of Re. 1,651 referred to in the 
plaint in taking the mortgage accounts. 
But no evidence was tendered before me 
upon this point, and it was open to the 
parties when the account was taken to 
have urged this contention, They did not 
choose to urge that contention then, nor 
have they chosen to adduce evidence on 
the point before me ; under these circum¬ 
stances, I cannot now go into that matter. 

The Bnal point that was raised was with 
regard (o the question cf the guardianship of 
the two micor defendants it Suit No. 1083 
of liJl2. It is said that they bad a 
oeitificated guardian, their mother, appoint¬ 
ed by the Alipore Court and that under 
(hcEe oiroumstanses she was tho proper 
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person, and not an attorney, to be tbeir 
gaardiao ad litem in the suit. Bat a re* 
ferenoa to the order of the 20th Fdbra%ry 
1914) appointing the guardian ad litem 
and to the petition upon whioh that order 
was founded shows that it was brought 
to the notioe of the Coart that the iofants 
had a oertifioated gnardian and that a 
letter had been written to her asking her 
whether she was prepared to appear in the 
sait as the guardian ad litem of the infant 
defendants and that unless she was prepared 
to do so, an applioation would be made 
to the Coart to appoint as the guardian 
ad litem of the infants some offioer of the 
Court. It is in evideooe that no reply 
was made to that letter, it seems to me 
that it is not now open to the plaintiff 
here, who has not eleoted to oall any evidenoe 
on the point to qaestion the sorreotness 
of the order of appointment of the gnardian 
ad litem of the 20fch February 1914. This 
disposes of all the questions that arise in 
the suit, and in the result, the suit 
fails and mast be dismissed with costs on 
Boale No. 2.” 

Messrs, id. N. Pugh an! H. D. 

Bose, for the Appellant. 

Messrs. Sarcar and S. 0. Ohjkraburty, for 
the Respondents. 

JUDGMENT. 

MoosBhjji, J.—This is an appeal by the 
plaintiff in a suit to declare the invalidity 
of the decree in a mortgage suit, in so 
far as such decree affeats land sitatuted 
beyond the loaal limits of the ordinary 
original civil jariadiotion of this Court, 
on the ground that leave under clause 12 
could not have been granted and the 
decree was consequently to that extent 
made without jurisdiction. The question 
raised is of 6ret impreseiou, and the facts 

material for its determination are not in 
controversy. , 

On the 30th August 1907 certain persons 
who may be called the Mookerjeea and 
their trustee, one Bhattaoharyya (represented 
by defendants Nos. 4-9 in the present 
migation), executed a simple mortgage in 
favour of Bioerjee (defendant No. 3) to 
secure the re payment of a loan of Rs .5,000 
which was charged upon a share of lots 
Santoshpore and Mandalika. Patni Mahals 
in eab.d,strict Howrah within the district 
9 f Hngbli. On the 13th December 1907 


Banerjee exeonted a mortgage in favour of 
the Khettrys (represented by defendants 
Nos. 1 and 2) toseaure a loan of Re. 20,000. 
The properties conveyed and assured by 
this mortgage inoladed a share of two 
parsels of land in the town of Calontta as 
aslo the interest of Banerjee as mortgagee 
under the doonment of the 30th August 
1907, On the 23rd September 1911 the 
Patni Talnk Mandalika was released and 
absolntely discharged from the mortgage 
of the 30th August 1907 upon payment 
of Rs. 10,000 by the original mortgagors 
and with the cononrrenoe of all the parties 
interested. On the 25tb November 1912 
the Hbettrye instituted a suit (No. 1083 of 
1912) on the original side of this Court to 
enforce their security of the 13th December 
1907 against Banerjee, the Mookerjeea and 
Bhattaoharyya, It is necessary to observe 
that the suit was brongbt by the Khettrys, 
not only against their mortgagor Banerjee, 
but also against the mortgagors of Banerjee 
under the transaction of the 30th August 
1907. The reason for this was that the 
Khettrys sought, not merely to enforce tl eir 
eeonrity against their motgagor Banerjee and 
to ont off bis equity of redemption under the 
mortgage of the 13tb December 1907, bat 
also to enforce the mortgage held by Banerjee 
against the Mookerjees and Bhattaoharyya 
under the deed of the 30tb August 1907 ; 
this relief they claimed under their derivative 
title from Banerjee who bod granted a 
mortgage of his interest as mortgagee. The 
suit was thus in essence a composite suit 
wherein two distinct reliefs were claimed ly 
the Khettiys, namely, lirst, to enforce a 
right of sale of Calcutta properties under the 
mortgage of the 13th December, 1907, and, 
secondly, to enforce a right of sale of Mufassil 
properties under the mortgage of the 30lh 
August 1907. The Khettrys, accordingly, 
prayed for and obtained leave under clause 12 
of the Latters Patent on the assumption 
that the clause was applicable. The suit 
was decreed ex parte on the 2nd September 
1914 and the preliminary decree then passed 
was made absolute on the 2ith August 1917, 
Meanwhile, the plaintiff De had purchased 
the right, title and interest of the Mooker jees 
and Bhattaoharyya at an execution sale on 
the 20th June 1916, and on the 29th July 
1918 he instituted the present suit to 
impeach the validity of the decree in the enit 
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of the Khettrys io so far as it affeoted land 
beyond the looal limits of the ordinary 
original oivil jaiisdiotion of this Coart Mr. 
Jastioe Greaves has held that the Goart was 
oompetent to grant leave ander olaase 12 and 
that the deoree was oonseqaently made with 
jorisdiotion. 

It is DOW well settled by deoisions in all 
the Indian High Coarts that a sab* 
mortgagee is entitled to bring a eait against 
his mortgagor and to realise the does on his 
mortgage by sale or foreolosare: Bam i^Aan^ar 
L.al V. Qan€$k Parkiai (1), Muthuviiia v. Fen- 
kataciallam Ohetii (2), Narayany. Qanoji (3), 
Bansi Lai v. Durga Prasad (4). It is also open 
to a snb-morgagee, bat by no means obligatory 
on him, to frame hie snit in snob a way as not 
only to enforee hie rights ander bis own mort¬ 
gage, bat to enforoe the original mortgage 
against the mortgagor of his mortgagor: Zaki 
Hatan v. Deo Nath Sakai (&). A sub¬ 
mortgagee may thus be oonteot to oat off the 
eqaity of redemption of bis mortgagor or he 
may at bis oboioe, by a suit properly framed, 
oat off the equity of redemption not merely of 
his mortgagor bat also of the mortgagor of 
bis mortragor. This he is able to aooomplisb 
by reason of hie derivative title. Where a 
mortgagee transfers bis iotereet by way of 
mortgage, his mortgagee, that is, the sub- 
mortgagee, takes it sabjeot to the origical 
mortgagor’s right to redeem; ooneeqaeotly, 
the sab mortgagee who bolds a fragment of 
the interest of the mortgagee may aohieve 
what the mortgagee might have obtained, 
namely, to oat off the equity of redemption of 
the original mortgagor. The form of the 
deoree to be made in eaoh a salt, where two¬ 
fold relief is olaimed by the sab-mortgagee 
against bis mortgagor and the mortgagor 
of that mortgagor, is set oat in Seton on 
Jadgments (1912) p. 2009 (Deriva¬ 
tive Mortgagee t. Mortgagee and Mortgagor) 
and the Code of Civil Prooedure, Ap¬ 
pendix D, Form 9. No diffisnlty arises 
In a eait of tbie deaoription when the proper¬ 
ties inoladed in the original mortgage as 
also the additional properties, if any, oom- 
prised in the mortgage by the mortgagee are 

(l) 29 A. 385i 4A, L. J. 273; A. W. N. (>907) 97; 2 

6 M. L. J. 236t 7 Ind. Dec. (n. s) 25 , 

(3) 16 B. 692s 8 Tnd. Deo. (N- e ) 468. 

(4) 2 Ind. Crb, f’4!>; 9 U. L. J. 420. 

t5) 4 Ind. Coa, 438; IOC. J, 470. 


sitnated within the same jnrisdietions. WberSi 
however, as here, the properties somprissd 
in the original mortirage are situated in the 
Mafassil and the additional property inolcded 
in the aeonrity granted by the mortgagee is 
sitnated in the town of Oaloatta, an important 
qaestioD of some nicety arises. The oiiginal 
oontraot of mortgage plainly contemplate ft 
suit in the Mafassil Conrt for its enforcement* 
Is the mortgagee, by the grant of a sab-mort* 
gage along with a mortgage of property in 
the town of Caloatta, entitled to have the 
fornm altered in relation to the enforcement 
of the original mortgage? We are clearly of 
opinion that the answer shonld be in the 
negative. As between the mortgagee and the 
sab mortgagee, a eait to enforoe the aeonrity 
may fittingly be inetitated on the original 
aide Of this Court; this is in conformity with 
the intention of the parties as indfeated by 
the inolasioD of the Caloatta property in the 
mortgage. If, however, the sub mortgagee 
18 not content with relief against his mort¬ 
gagor alone and claims to have a remedy 
against the mortgagor of his mortgagor, the 
eitnation becomes entirely changed. As he 
can olaim this relief only by virine of title 
derived from bis own mortgagor in respect 
of the MofaFsil property, he can do neither 
more nor less than what his mortgagor 
could have done towards the original mort¬ 
gagor. The original mortgagor, as we have 
seen, oonld have been sued by his mortgagee 
in respect of liabilities arising out cf the 
mortgage transaotion only in the Mofassu 
Court. The mortgagee, by granting a mort¬ 
gage to a third person, of hie interest as 
mortgagee and by including in that docu¬ 
ment a property in Calcutta cannot be 
permitted to piejudioe the position of fata 
mortgagor acd to render him laible to be 
sued in a Coart never contemplated by the 
parties at the time of the mortgage contract. 
We are of opinion that this view is consistent 
with a plain reading of danse 12 of the Letters 
Patent which, so far as it is material for our 
present pnrpoee, provides as follows: 

"The said High Coart of Jadicatare at 
Fort William in Bengal in the ezerciee of 
its ordinary original civil jariediotion afaall 
be empowered to receive, try and determine 
eaits of every description, if, in the case of 
snite for land or other immoveable property, 
(Qch land or property shall be sitnated, or, 
in all other oases, if oaase of astiop shall 
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have ariBen either wholly, or, io ease the 
leave of the Oonrt shall have been Brat obtain • 
ed.io part, within the looal limits of the 
ordinaiy ongiDal jariadiotioo of the said 
High Court.’’ 

In the ease before n^, the Khettrys, as 
derivative mortgagees from Banerjee, oould 
enforoe the seourity of the 30th Angaet 
1907 against the Mookerjees and 
taoharyya, just as Banerjee himself might 
have done, in the Mofaesil Ooart. The Khet* 
trys might also, as the mortgagees of Banerjee, 
have sued him alone on the original side 
of this Court and barred his eqaifcy of 
redemption. Bat the Khettrys plainly 
oonld not be allowed, by the inolasion of two 
olaims in one snifc against two sets of persona 
in respeot of proptrJiea situated, as regards 
one set in the Mufassil alone, make the 
oomposite suit against both sets of defend* 
ants maintainable on the original side of 
this Court. The desisiona in idatigjra Ooal 
Oo, V. Shragtrs (6) and Sarat Chandra Roy v. 
Nahapiet (7) are of no avail to the K.hettryr; 
they merely show that where some of the 
mortgaged properties inolnded in the mort* 
gage deed are within and some withoat the 
loaal limits of the ordinary original oivil jaria* 
diction of theConrt. the Court has jariadialion 
to grant leave to sne and t) entertain a salt 
on the mortgage in respeot of all the pro* 
parties inolodiog those situated beyond the 
looal limitr. This principle might be of assist* 
ance to the Shetirys in a snit by them 
against Banerjee alone on the mortgage of 
the 13tb December )907, wbioh inolnded 
properties in the town of Calcutta as also 
mortgagee interest in property in the Matas* 
sil. Bat there is no foundation for the 
srgoment that the snit as framed oonld pro* 
perly be treated as one to enforce a oinse 
of action wbioh bad arisen partly within 
the looal limits of the ordinary original 
civil jnriediction ; the contention is fallaoi* 
008 , as the causes of action under the 
mortgage of the 30th August 1907 
and Slst December 1907 were dis* 
tinet and affected different sets of indivi* 
duals, of whom one set held properties sitnat* 
ed entirely in the Mufassil. We do not 
think it would be right to strain the langu¬ 
age of clause 12 of the Letters Patent 

(6) 13 Tnd. CttB 429; 38 C 

O SJnd. Cas. 1142: 37 C. 5107 at p.Oll, 

f 


with a view to cover a ease of this descrip* 
tion. There ia thna no escape from the 
ooDclnsion that the Court was not com¬ 
petent to grant leave under that clause, 
and the decree, in so far as it affects pro¬ 
perties in the Mufassil, must be deemed 
to have been made without jurisdiction [c/. 
the judgment of Lord Monlton in Harendra 
Lai Roy V. Bari Bail Debi (8)3* 

As a last resort, it was faintly argued on 
behalf of the respondents that the objeo* 
tion as to jurisdiction might and should 
have been raised in the original snit, and 
as it was not so raised, the rale of con¬ 
structive res judicata should bs applied; in 
other words, that the pirties should bs 
placed in the same position as if the point 
had been raised, contested and determined 
in favonr of the Kbettrye. There is 
obviously no fouedaiion for this conten¬ 
tion. It is an elementary principle that 
where a Court has no jarisdiotion over 
the subject matter of- the action in 
which an order is made, snoh order 
is wholly void, for jarisdiotion cannot be 
conferred by consent of parties, and no 
waiver or ftCQUiesoenoe on tbeir part cm 
make up for the lack or defect of jarisdio¬ 
tion. If any authority were needed to support 
this propositioD, reference might be made to 
ths recent decisions in Rajlakshmi Daaee v. 
Katynyam Dasee (9); Ourdeo Singh v. Ohaniri- 
ka Singh (10) and Haniit Miaaer v. Ramuiar 
Sit.gh (ll): where the earlier oases will be 
found reviewed. But if the decision of the 
Court is void for want of jurisdiction over 
the subjsot matter, it cannot operate as 
r(s judicata : in order that a judgment may 
ba conclusive between the parties, the essen¬ 
tial pre roquipite i.s that it should be the 
judgment of a Court of competent juris¬ 
diction within the meaning of section 11 
of the Civil Prucednre Code. In this case, 
as already stated, the question of jurisdio- 
lion was neither raided nor decided ; the 
position might have been different if the 
question had been raised and decided, for 

(fi> 23 In.L Cas. 637; 41 I. A. 110; 41 C. 972; 19 C. 
L J.'4S4; 27 h. J. 80; (1914) M. \V. N. 462; 16 
M L T. i^;18C. \V. N. 817; 16 Boni. L. H. 4’JO, 12 
A.L. J. 774: I L. W. 1050 (P. C.). 

^9) 12 lud.Cas- 464; 38 C. 639. 

(10) I Ind Uas 913; 36 0. 191; 6 C. L. J. 611. 

U1) 16 ind. Ca?i. 91.; 16 C. i,. .1. 77;17C W N’ 
116, 
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where a Ooart jodioially eoDsiders and ad. 
jndisatea the qnestioD of its jarisdistion and 
deoides that the fasts exist whioh are 
seoessary to give it jarisdiotion over the 
ease, the desision is ooDolasive till it ie set 
aside in an approptiate proeeeding. Bat 
where there has been no saoh adjadioatioc, 
the deoree remains a deoree withont jariedio- 
tion and eannot operate as res judicata. 

The reenlt is that this appeal ie allowed 
and the preliminary desree in Sait No, 1083 
of 1912 passed on the 2Dd September 1914, 
the deoree absolnte made on the 24th Aagast 
1917 and all enbseqnent orders made on 
the basis thereof mast be set aside. The 
sonseqaenoe will be that Sait No. 1083 of 
1912 will stand revived at the stage when 
leave under olaase 12 was granted. The 
Kbettrys as plaintiffs in that sait will be 
at liberty to amend their plaint if they so 
desire and in saoh manner as they may be 
advised; if the sait is limited as a sait to 
enforee the mortgage of the 13th Deoember 
1907 against Banerjee, it will be tried on 
the merits. The appellant is entitled to 
his aosts both here and in the Ooart below 
inolading the ooets of the order made on the 
7th Aagast 1918. 

Flrtcbeb, J.^l agree. 

Appeal allowed. 


PATNA HIGH COURT. 

AppBiL FROU Appellate Decrees Nos. 1328 

AND 1329 OF 191&. 

Uay 6. 1920. 

Present: —Mr. Jastice Das. 

SURAT NARaIN SINGH and others — 

Plaibtiffs—Appellants 
versus 

NATHUNI EAI and another— 
Defendants—Respondents. 

Benfjal tenancy Act (VIII of 1686^, s. 40—-Com. 
mutation of rent—Compromise by some landlords, 
whether binding on others. 

Commutation of rent under section 40 of the 
Bengal Tenancy Act on the basis of a compromise 
between the tenants and some of the landlords is 
not binding on those landlords who were not parties 
to the compromise. 

Appeal from a deeieion of the DistrioC 
Judge of Mezafferpore, 


[1920 

Mr. Janak SishorCf for the Appellanis. 
JUDGMENT.—The plaintiffs are the 
appellants. Their sait was for Nagdi and 
Bhaoli rents. So far as BhaoH rent is oon- 
aerned, the defense was tbat it bad been aom- 
mnted,under section 40 of the Bengal Tenancy 
Act, into Nagdi rent and tbat the plaintiffs 
were not entitled to recover the produce 
rent. The plaintiffsin answer to this plea relied 
upon the fact that the order under section 
40, Bengal Tenancy Act, was based on a 
^mpromise to which they were not parties. 
The learned Judge in the Coart below thinks 
that this objection is untenable, because in 
his view the Collector would be justified in 
commuting the rent at the rate agreed upon 
between the parties, though some other land, 
lord may not be a party to that petition of 
compromice. He thinks that the compromise 
in saoh a case is simply an admission by some 
of the landlords as to what woald be the 
proper rent, IE the Collector merely acts on 
tbat admission, that act cannot be chal* 
lenged by any other landlord. I am unable 
to agree with this oonelasion. Section 40 
provides that an elaborate inquiry is to be 
held by the officer dealing with the ap* 
plication for commutation. That inquiry 
was admittedly not held in this case. 
The tenants say that there was a com* 
promise between the landlord and tenants, 
but then the plaintiffs were not parties 
to the compromise. I do not think 
tbat any compromise order is admissible in 
evidence against any person who is not a 
party to the compromise. The learned Judge 
says tbat the compromise is merely au admis* 
sioD by some of the landlords as to what 
would be the proper rent. Here again 1 do 
not agree. Some of the landlords may com* 
promise the matter on grounds other than the 
ground suggested by the learned Judge. I 
weald allow this appeal, set aside the 
judgment and decree of the lower Appellate 
Court and restore the jndgment and deoree 
of Ibe learned Munsif. The appellanta will 
be entitled to their costs tlrongbout. 

Arptal allowed. 
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OALOUTTA HIGH COURT. 

Civil Roli No. 410 of 1919. 


Deoember 12, 1919. 

Ffwsni:—Mr. Jnstios Walmaloy. 

BHUPATI OHARAN NANDI—Difendint 

—Petitiombr 
versus 

GOLAM EHIHAE OHOUDHURT cf 

SALKA—Pliibtiff—Opposite Pamt. 

CcmtractAct (IX o/1872j, »■ 2SiSurely-hond, Jor. 
feiture of—Agreement to indemmiy surety, enforce- 
ability of ^ Public policy. 

A oontraot to indemnify a sorety against loss in 
the event of the surety-bond being forfeited is 
illegal and oannot be enforced* 

Rale against the order of the Jadge, 
Small Canse Ooart, Howrah, dated the 25tb 
Jaly 1919. 

FACTS.—The plaintiff at the request of the 
defendant exesnted a bail-bond and stood 
snreiy for the appearance of the defendant’s 
man, who was an aoonsed in a oriminal case. 
It was agreed between the plaintiff and 
the defendant that if the aoonsed failed 
to appear and there was a oonseqaent 
forfeiture of the bail-bond, the defendant 
wonld make good any loss that might 
result to the plaintiff on that aooonnt. 
The aeoused having failed to appear, the 
bail'bond was forfeited and a snm of 
Rs. 300, being the amount of the bond, 
was realised from the plaintiff. There 
npon, on the basis of the aforesaid agree« 
ment, the plaintiff brought a suit against 
the defendant for the reoovery of the amount 
of the bond. The Small Cause Court Judge 
found that the allegations of the plaintiff 
were true and decreed tbe suit, Tbe de« 
fendant moved the High Court and obtained 
tbe present Role. 

Babu Haradhon Ghatte^jee, for the Peti¬ 
tioner. 

Baba Narendri Nath Ohoudhnry, for the 
Opposite Party. 

JUDGMENT.^This Rule must be made 
absolute on tbe authority of tbe case of 
Prctonno Kumar Chakrovarti v. Fro^ash 
Ohandra Dutta (1). That oaee followed the 
decision of Mr. Justice North in the case 
of Consolidated Exploration and Finance Co. 
V. Mutgrave (2). The judgment and decree 
of tbe Judge of the Small Cause Court are 

(ll 28 Ind. Cas f)0O. 19 C. W N. 329. 

(2) (1900) 1 Ch. 87:81 L. T. 747; 48 W. R. S98j 69 
L. J. Ch. 11} 16 T. L. R. 13. 


set aside. In the oiroumBtances of tbe 
case I make no order as to aosts. if the 
defendant has deposited tbe decretal amount 
or any portion of it, he will be entitled to 
ask for a refund. 

Rule made absolute. 


PRIVY COUNCIL. 

Appeal from the Mad&as Hiad Godrt. 

April 26, 1920. 

Pretend:—Lord Buokmaster, Lord Dunedin 

and Sir John Edge. 

Sri Sn Sri RAMAOHANDBA DEO 
GARU RAJAH of KALLIROTA amp 

ATTAGADA ESTATES— Appellant 

versus 

CHAITANA SAHU, since deceabbd, 

AND OTBER3—Respondents. 

Consent decree - Limitation, plea of, waiver of— 
Appeal, uhether lies. 

Wheia a suit is time-barred but the defence of 
limitation is waived and ^ decree is passed, such 
decree is a consent one, and no appeal lies therefrom, 
[p. 510, col. 2 ] 

Appeal from the decree of tbe High 
Court of Madras (Sir John WalhV, 0. J., 
and Coutts Trotter, J,), dated the 29tb March 
1915, which varied the decree of tbe Sub¬ 
ordinate Judge, Ganjam. 

FACTS.— Tbe suit was brought to recover 
monies alleged to be due on a settlement of 
accounts. It was four.d by the Subordinate 
Judge that the aooount was false and 
fraudulent and that the claim, apart from 
tbe alle£ed settlement, was barred by 
limitation, but it having been stated on 
behalf of the defendant that he would 
pay whatever sum was rightly due, an 
account of the dealings between them was 
taken from tbe beginning, and judgment 
passed for a particular sum. On appeal tbe 
High Court (Sir John Wallis, 0. J., and 
Coutts Trotter, J.), whilst not reversing the 
6 nding that plaintiffs’ claim was barred, 
proceeded to re investigate the items of 
account and made certain farther allowances 
in favour of tbe reepondenta. 

Mr. Dunne, K. 0. (with him Mr. Kenworthy 
Brown), for the Appellant, submitted that 
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apart from the frandulenti settlement of 
aoooants (he respondents’ olaim was barred by 
limitation, and the High Gonrt ought not 
to have varied (he decree of the trial Judge 
whioh was granted because appellant con* 
senied to it. 

Mr. Partkh, tor'.the Respondents, submitted 
that the directions given by the High Court 
for the drawing up of the account were right, 
and the amount found due on the account 
being taken shonld be allowed to stand. 

JUDGMENT. 

Lord Bdckmasteb. —Their Lordships think 
that tbi? appeal can be dealt with in a very 
few sentences. 

The respondents brought an action 
against the appellant upon an account stated 
and (he learned Subordinate Judge, before 
whom the case was heard, found that the 
* account stated was a deliberate fabriaation 
and fraud on the respondents’ part. It 
followed that they were compelled to rely 
entirely upon the items of claims contained 
in a general account against the appellant. 
On examination of that aocoont the explana* 
tion of why the stated and settled account 
bad been fraudulently prepared became 
obvious. It was because each one of the 
items was barred by the Statute of Limita* 
tioDP, the result being that when once tbe 
settled acoounb was displaced tbe plaintiffs 
had no foothold whatever in tbe Coorts, 
The defendants, however, considered that 
they ought not to rely upon tbe lapse of 
time to deprive tbe plaintiffs of the benefit 
of any item which they were in a position to 
prove and tbe case proceeded upon this 
footing. There can be no doubt that the 
learned Subordirate Judge before whom tbe 
ea^e was tried thoroughly realised the posi¬ 
tion. He pointed out more than once that 
the plaintiffs’ action must fail, and be 
concluded by sayiog that tbe plaiutiffs only 
got a decree 'owing verily to the defendants’ 
charity and not because of any legal right 
yet alive.” Tbe defendants having, however, 
consented, the learned Judge made an order 
for tbe particular saro, directed that the 
plaintiffs should pay the costs of tbe suit 
and disallowed interest from the plaint to 
the date of tbe decree. It might have been 
thooght that tbe plaintiffs would have been 
Ratisfied with such advantage, but they 
appear to have appealed to the High Court 


and tbe High Court have, unfortanaiely, as 
their Lordships tbinb, proceeded to re-in- 
vestigate the items of the account and have 
made certain farther allowances in favour of 
tbe respoodeots than those which were 
originally allowed hy tbe Subordinate Judge, 
lu doiug this it appears to their Lordships 
that the High Court misunderstood the-true 
position of tbe case. In (ruth tbe original 
judgment was a judgment by consent and it 
could only have been by consent that any 
judgment for the plaintiffs could have been 
obtained at all, for, ae tbe learned Subor¬ 
dinate Judge said, the plaintiffs only got any 
decree owing verily to tbe defendante’ 
charity. If it were regarded as a consent 
judgment there could be no appeal; if it 
were not regarded as a consent judgment it 
then became necessary once more to examine 
into the conditions associated with the Limi¬ 
tation Act and it would have followed th at 
the plaintiffs’ action would have been dis¬ 
missed with costs. The truth ia that the 
real substance of tbe appeal was tbe question 
of tbe fraudulent and fabricated eettlsd 
account, in which tbe High Court entirely 
agreed with the Subordinate Judge, an! it is 
possible that, (heir attention having been 
diverted to that main issue, they overlooked 
what was the true nature and character of 
the judgment of the Subordinate Judge. 
However that may be, their Lordships have 
no hesitation whatever about this case. 
They think that the appeal ought to be 
allowed, tbe judgment of the High Court 
(except as to costs) reversed and the judg¬ 
ment of the Subordinatfl Judge festered. 
The respondents will pay tbe costs in both 
the Courts below and of this appeal. 

Solicitor for tbe Respondents.—Mr. Sdward 

Bdlgado. 

Solicitor for the Appellant.— SolicHor^ 

India Office. 

Appsal allowed. 
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The buyer now seeks to impeaob the 
validity of the award. 


CALCUTTA HIGH COURT. 

APPBiL FROM ORlQINRli ClVlL NO« 95 OF 

U19. 

February 24, 1920. 

Pretent :—Justice bir Atulnsh Mookerjte, 

Kt , and Justice Sir Ernest Fletcher, Kx. 
RADSA KISSEN KHETRY— Plaimtiff— 

Appbllakt 

V<rsu» 

LUKHMI CHAND JHAWAR and 

AHOTBES—DBFB^DANT8'-BESPONDENrS. 

Arbitration Act (IX of 1899^, s. 14 Awards suit 
to impeach, mainiainabilify of. 

When an award has been made and filed, and 
has become enforceable as a decree of Court, a 
party affected thereby can maintain a suit to 
impeach it on grounds not included within the 
scope of section 14 of the Arbitration Act, and to 
investigate and determine the controversy accord¬ 
ing to the procedure prescribed by law, especially 
where the ground of the attack goes to the root of 
the matter, [p. 649, col. 1.] 

Appeal against tbe dearee of Mr. Juitioe 
Bankir, dated tbe 19th August lll9. 

FACTS eppear from (be following 
judgment of 

Rankin, J.—By a oontraat in writing 
Ko. lll^, dated the 2nd Angust 191c, 
tbe applicant agreed to bay from tbe 
respondents 16 bales cf a oertaio kind of 
grey Dboties at Rs. 5 6 per pair. These 
bales were toaomprise two sorts distingu* 
ithed by numbers 736 and 7036. The 
printed contiaot is headed Forward Centraot 
but in tbe writing at the foot of tbe 
form are the words shipment May, Joue, 
1918.” Tbe oontraat contains a submis- 
eion to arbitration wbiob readF, so far as 
I am oonoerred with it, as foUowE:~‘'ADy 
dispute or olaim under this oontraot is to 
be settled by the Bengal Chamber of Com* 
meree ” 

The goods tendered by the sellers in 
fulBlment of oootraot were rejected by the 
buyer on the ground that eaob bale did 
not oonfain Dboties having borders of Eeven 
particular eolours. There ia no dispute 
about this fact, but tbe sellers say that 
tkere is no suob stipulation as t: partioular 
oolours in the oontraot of sale. 

Upon this dispute an arbitration was 
held under the roles of the Chamber of 
Coiumeroe acd on &th June 19 9 an 
award was made against the bayer for 
Rs. 16,076-11-0 with oertain interest and 
oosts. 


The facts npon wbiob tbe buyer founds 
are these. He says that these partioular 
goods are a new and not an established 
line of merobandiee in Caloutta and that 
at the time of the ooniraot they bad 
already arrived. That the oontraot was 
made by a broker Idas Chandak, employed 
by tbe sellers to dispose of these goods and 
furnished by them with a shipment sample 
wbiob is an exhibit in tbeee prooeedinga. 
That sample oontained a speoimen of 
No. 736 and No. 7036 eaoh with a ooloured 
boidir. It also contains seven small cut¬ 
tings eaob with a ooloured border, wbiob 
outtings oan only bo intended to show 
the oolcursof tbe borders. Included among 
tbe seven are the same borders as are 
on tbe two epeeiixens above mentioned. 
In tbe margin opposite to eaoh outting 
and under tbe beading assortment” are 
bgures wbiob denote tbe number of pairs 
having eaob border. The Bgures for the 
seven are 28, 28, 28, 28, 28, 29 

wbiob total 225, and there is a note 
wbiob states that in eaoh bale there are to be 
225 pairs of No. 736 and 225 of No. 703). 
Oo tbe baok of the oorer is a label whioh 
contains tbe figures 126-136. 

Tbe buyer’s oase is that be bought on 
or with reference to this shipment sample 
and intended to obtain tbe assortment of 
borders therein so oarefully shown. He 
files an affidavit of tbe broker, stating 
that (he sample was given to him to 
explain to intending buyers tbe assort¬ 
ment of borders as well as the kind of 
material and that at tbe time of tbe 
sale he told this buyer that the goods 
would oontain the seven different borders 
illustrated in the sample. 

The eellers’ case on the merits is that 
the shipment s-ample refers in its entirety 
to the eleven partioulsr bale?, whess 
numbers are on the baok; that 

the oontraot was for 16 bales not 11; 
that tbe sale was not of individual 
bales by separate sample.? appropriate to 
that speoial lot; that this sample was 
provided to show the material, and that 
nobedy in the piece-goods business oonld 
believe for a moment that tbe buyer did not 
understand perfeotly well that he was 
not oontraoting for these partioular balo? 
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aod oculd cot expeot to get exaoily that 
BBoortment of borders. The sellers poict to 
the ooDtraot whioh is in writing, and 
they say that it is not a sale by sample 
at all. 

How maoh sabetanoe there is in the 
dieerepanoy between the borders on the 
goods tendered and the borders illastrated 
in the sample, 1 do not know. The 
buyer’s ohief grievanse seems to be that 
a red border illustratEd in the sample 
in not present, at all events in due 
proportion, In law the disorepanoy is 
suffieient in any ease if the buyer be 
otherwise in the right. 

This being the general nature of the 
dispute, the sellers sailed an arbitration 
in Maroh 1919. It is important to see 
what was the defense taken by the buyer 
in bis case, dated 23rd May 1919, before 
the arbitrators. The dosument, wbiob is 
exhibited with bis affidavit, is divided into 
two parts: objeotions to the jurisdistion 
and defense on the merits. The objeotions 
to jurisdistion are 6ve in number and all 
6ve are pointless and bad. The only 
observations wbioh need be made about 
them are two. first, that they nowhere oontain 
or even adnmbyate a suggestion that there 
was no sontrast between the parties; sesond* 
ly, that they do oontain an allegation that 
the re sale on the basis of wbisb the seller's 
olaim for damages is eomputed was fraudn* 
lent. This latter obarge is made without 
any partioulars, but I now understand it 
to mean that the sellers did not have the 
goods and that the re sale was only a pra- 
tense. The defense as to merits ie that 
already explained; it sontaios a statement 
of an express verbal promise by the broker 
that the borders in eaob bale would be 
those shown by the sample, or of an admis¬ 
sion verbally made to this effeot by the broker 
in the presenoe of both parties. 

On the 28th May, the buyer’s Solisitor by 
letter to the Tribunal says this:— My olient 
is desirous of being represented by Counsel 
before the Tribunal, when it is sitting to 
deoide on the said questions, wbiob are highly 
teobnisal, and 1 have no doubt that your 
Court will avail itself of legal assistanoe, 
If you inform me of the date fixed by the 
Tribunal for heariog, I will appear with 
Counsel and olient and bis evidense.” The 
reply of the same date is thie:^ 'With re* 


ferense to your letter of the 2Sth May,J am 
direoted by the Court wbiob bas been eon- 
stituted to adjudioate on this dispute to say 
that they do not require the atteodiuoe of 
either of the parties with or without Counsel 
or legal adviser. The arbitration will be 
held at S p. u. to-morrow, Thursday, the 29«b 
May.” 

On the 5th June the arbitratorc found 
against the buyer, who now sesks to set 
aside the award, on grounds wbioh, in my 
mind, reduoe themselves to two. 

Tbe^rsMiue of attask is one disoovered 
sinoe the arbitration and produoed for the 
benefit of this Court. It is based not indeed 
upon an allegation that the partiei wsrs 
not ad idem, but upou an allegation that the 
oontraot was as the biyer says, and that the 
broker made the express verbal represeota* 
tion as to. the borders; but that if this be 
wrong, contrary to the buyer’s view, then 
the parties were not ad tiem; then there was 
no submission and then the award falls with 
the oontraot. 

Now if the buyer desired to impeaoh the 
ooutraot on the grounds of fraud, misrepre¬ 
sentation OF mistake, be oonld have brought 
bis suit and had the arbitration restrained on 
the rule in KitU v. Moore U). If he did 
not desire to adopt this oonrse, he oonld prior 
to the arbitration have olaimed that the 
oontraot was voidable on those grounds and 
have eleoted to avoid it. This would have 
been a dispute wbisb went to the existense 
or validity of the submission itself, and on 
sash a dispute the arbitrators sould not at 
all events finally adjudisate so as to bind 
him at all. Now so far as I know, at no 
time prior to the award did the buyer ever 
even eleot to avoid the soutrasb on these 
grounds or auy others. He has gone before 
the arbitrators taking all sorts of objeo* 
tioDS, but these are on the footing that 
there was a contrast and on the footing 
that the submission therein contained was 
valid. Their jurisdistion depended upon 
what the dispute was and it oannot be 
ousted now by the buyer seeking to dispute 
something else. 

Having no dispute before them as to 
the existense of the soutrast or as to the 
validity as distinst from the ssopeof the 


(0(1895) IQ. Jj.‘J53f 64 
T. 676; « \Y. li. 84 
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BobmiBsioD, the arbitrators rightly rejeoted 
the invalid and onaabstantial pleas to 
their jariediotion. If they have properly 
dealt with the merits, the award oannot 
in my judgment be impeaohed at all. 
Still less will saeb a ease be entertained 
as a pin aller^ when the facts to which the 
buyer swears are that both parties were agreed 
about what they meant, that the sellers are 
falsely alleging that both parties meant some* 
thing different bat perhaps both parties may be 
wrong. Saob a ease in my judgment oalls for 
and admits of no investigation whatsoever, 
eavo a oomparison of the buyer’s ease 
before the arbitrators with the oonteutions 
wbiob be raises now. His statements may 
be true or fahe about the merits; they 
matter nothing for this purpose. 

The tecond line of attaok is that the 
award should be set aside uuder seetiou 
14 of the Indian Arbitration Aot. On 
this there are two matters for oonsidera* 
tion. First, the allegation that the re sale 
on the 26th Febmary 1919 was frandulect 
or only colorable on the sellers’ part and 
that the award has, tberefors, been improperly 
procured. Secondly, the fact that the 
arbitifatorB did not allow oral evidence 
and did not permit the buyer to attend 
by Attorney and Oounsel. 

The alleged fraudulent re-sale is men¬ 
tioned in the buyer’s ease before the 
arbitrators as an objection to their juris* 
diction. What the buyer states as to the 
facts in bis affidavit on this motion is 
wild hearsay from unnamed sources and 
is not evidence at all. The one element 
of faot is that the goods were with the 
Hongkong and Shanghai Bank, and this 
oiroumstanoe which is not in the least 
degree suspicious is fully eiplained by 
the -vAIlers. It is manifest that the boyar 
has nbt now and never has had a tittle 
of evidence to support his charge. On 
the measure of damages it does not matter 
whether the^llers re-sold the Dhoties, wore 
them, or lodt them: unless the alleged 
Bgnreof resale was below what the goods 
should have fetched at the date of the breach, 
the arbitrators who are experts on such 
Questions would be quite entitled to award 
the full amount of the sellers' claims. 
This allegation of fraud was introdcoed, 
as the buyer’s case shows, for another object 
altogether, namely, under an erroneous 


would oust the arbitrators’ jurisdiction 
and defeat the arbitration clause, if 1 am 
now aiked to re try the issue on the 
question whether the award has been im* 
properly procured, 1 bold that there is no 
evidence worthy of attention to sustain 
the charge. 

This second use of the allegation failing, 
learned Counsel for the buyer explained 
to me a third. He said that be was not 
BO mnoh relying upon having proved in 
this way that the award was procured 
fay fraud as contending that this part of 
the buyer’s ease made it particularly easy 
to regard as misconduct the arbitrators’ 
rafusal to hear oral evidence. Whether 
this is a more reasonable proposition, I 
shall consider later. 

I pass to the complaint which arises out 
of the letters of tbe2Sth May exchanged 
between buyer’s Solicitors and the Tri* 
banal. 

In the 6rst place the buyer’s complaint 
that be was not allowel to appear by 
Counsel or Attoroey may be dismissed. 
The matter is clearly covered by Rule XIV 
of the Chamber of Commerce Rules, which 
are really part of the arbitration olanae 
in the contract. Assuming that this rule 
does not deprive the buyer of the right 
to Hhe proper exercise of a diaoretion by 
the arbitrators and that this may be called 
in question under section 14 of the Arbi¬ 
tration Aot, 1 should require very plain 
and solid reasons bsfore finding miaoonduot 
upon such a matter. These arbitrations 
exist largely to obviate protracted and 
expensive litigation and if this be one of 
the sacred rights of man, this buyer has 
contracted oat of it. 

The refusal, after demand ma'le, to 
hear oral evidence at all is a more difficult 
and important matter and the buyer's 
written case must be looked at carefully 
and as a whole. 

The arbitrators’ first dnty was to ex¬ 
amine this. It is not, and is not required 
to be, a formal pleading and in it the 
buyer 03uld and did indicate both the 
facts relied upon and the nature of bis 
evidence. It cannot be that arbitrators 
are guilty of misconduct in not enter¬ 
taining any oass which is not fairly and 
clearly raised. 1 have, therefore, to put 
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aside altogether any qasation of there 
having baeo no oontraot, or of the o^ntraot 
having been voidable and having been 
avoided by eleotion of the bayer. This 
being eo, the fnndamental thing for the 
arbtiratore was the faot that this oontraot 
was in writiog. Apart altogether from 
the 13tb olaase, the ordinary rale that it 
ooald not be varied or added to by oral 
evidenoe was the most plain stepping 
stone to a decision. The writing says 
nothing about a sample. It is a sale by 
description. * Upon a sale of goods desorib* 
ed in a written contract, evidence that 
a sample was exhibited at the time of the 
sale is not adiiissible for the purpose 
of showing either that the seller was 
entitled to deliver goods according to 
the sample bat nob answering to the 
description or that the buyer was entitled 
to refuse goods answering to the descrip¬ 
tion beoaufe not corresponding to the 
sample. ” Leake on Confraols, 6t.h Edition, 
page 120; Evidenoe Act, section 92; fys v. 
Fynmore (*2), Meyer v. Evert'% (3), iiyers v. 
Jonas (4) and Harriot v. Qrovei (5). 

Now on the buyer’s case tbie simple 
eonsideratioD was in my jadgment sufficient 
to decide the only issue raised. If the 
statements of the broker are to be treated 
as a verbal ^^arranty, they could only be 
put in evidenoe on the footing that they 
did not add to or vary the oontraot but 
were a purely oollateral matter. The 
arbitrators’ duty in face of the buyer’s case 
was, simply to held, 6ret that it was not a 
oollateral matter, and, seooodly, tbat if it 
was, it bad nothing to do with them. 
Their duty was to decide disputes under 
the oontraot and only these. If again the 
statements of the broker are tendered under 
the oontraot as evidenoe to enable the 
arbitrators to apply the oontraot to its 
proper subjeot-matter, “ Grey Jaco^net 
Dhooties No. V36 (16 into 14) and 7036 
(17 into 15) 39 into 2 9 yards 7/16 oolthe 
arbitrators were quite right to ignore aaob 
evidenoe. No one even now oontenda tbat 
the numbers 736 or 7036 impori a partioular 
assortment of borders or that sdoh an 


(2) 3 Camp. 462{ 14 B. R. 809. 

( 3 ) (1814) 4 Camp. 22; 16 R. E- 722- 
Ui 0848) 2 Exeb. 11'.: 76 R. R. 516. 

(B) (1855) 24 L. J. 0. P. 63 ut p. E6; 15 C. H. 667; 3 
0. L. B. 408; 3 W. R. 168; 24 L. T. (o. «.) 216; 100 R. 
R. 536i 139 E. R. 587. 


assortment is conveyed by the words 
“ 7/16- ool." or that the 16 balee epn^ 
traoted for were the speoifio bales ]26«i3Q 
which are eleven only. 

No doubt it is still possible fer the 
bayer, if allowed to invent a new case to^ 
Boggest a onstom in the pieoe goods trade 
by which all sales are sales by sample even 
when redaoed into writing so as not to 
express this term. Snob a case was not 
raised before ibe arbitrators and ifitba^ 
been, I think tbat it is jnst the sort of 
point wbiob there arbitrators ooald validly 
decide by their own knowledge. 

The tralb is that (be bayer’s case wal 
pat forward as a case of sale by sample 
and the arbitrators were bound in law to 
rule against him on this point. 

The whole of the six paragraphs which 
form the buyer's case upon the merits—- 
they form the buyer’s whole case apart 
from bis futile pleas to jurisdiction—are 
governed and introduced by words which 

show this plainly (without waiving. 

reasons given below). There is not anyf 
where in the whole case—not in the 5tb 
plea to jurisdiotioD, for example—a (race 
of a saggestioD tbat sellers were not able 
and ready to deliver, apart from the question 
about assortment of borders. 

The evidence proffered is described in 
paragraph 3 " as evidence of himself and 
the said Baba Idan to prove tbat the 
rale was by the said sample and tbas it 
was 6peoi6oal)y agreed that goods of 7 
different borders in a bale aorording to the 
said sample would be supplied. ’ 

So far as regards the alleged fraud as to 
the re sale, it is olear from the bayer’s ease 
tbat he was not proposing to prove the 
fraud before the arbitrators at all. He says 
that it eao only be proved before the High 
Cooit, He says that be * has recently 
some to know ” giving no indication of 
the scarce. The charge of fraud is itself 
BO bald and empfy that any tribonal 
weald be well entitled to ignore it : Walling’ 
Jord V. Mutual Society (6). 

It is put forward as an allegation which 
merely as an allegation ought to oast the 
arbitrators, from the case and beyond the 
foDotion it has and professes to have no 
other point, sense or purpose. 

(6) (1880) 6 A. C 685 at p. 697: 60 L. J. Q B. 49j 
43 L. T. 208; 29 W. E. 81. 
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Id ihese oiroamsfcftDoas I Imva to enquire 
whether the arbitrators have esoeedei 
their rights ander Bale Xdl of the.Chamber 
of Gommeroe Bales. I thiDk they have 
not. The intention is first that the parties’ 
oontentioDS shall ha pat in writing ; that 
thereapon the arbitrators shall have jaris- 
diotioD to deoide whether a formal hearing 
is neoessary. If oral evidenoe beyond the 
mere proof of doonments of whioh the 
faotnm is not diepated is on the faoe of 
the written oases relevant and admissible, 
I think that upon these rales a refusal 
to bearsaoh evidenoe woald be verydiffimlt 
to. sopport, ezoept perhaps npon snob qaes* 
tions as maiket valaes, as to whioh the 
arbitrators may themselves be entitled to 
aot on their own expert knowledge or 
(under Rale XVlI) that of others. I think, 
however, this case fails to satisfy the oon* 
dition whioh I have stated.^ The letter 
of 28tb May to the TribanaV mast be read 
with referenoe to the buyer’s oase and is an 
offer of irrelevant and inadmissible evidenoe 
only, oonpled with argument of Counsel. 
The reply is in terms of Rale XIV and 
the arbitrators’ eondnot is in my jadg* 
meat within Rale Xtll as to prooedore. I 
think they were entitled to proofed without 
a formal hearing and that an award in 
favour of the sellers was the only possible 
deoision. If the allegation of fraud as to 
the re-sale bad been seriously stated and 
not mera palpatio and if it had been mooted 
upon the question of the amount of damage, 
I should at least have remitted the award 
to the arbitrators to make sure that they 
had not assessed the damages on the strength 
of the alleged re*8ale, as distinot from merely 
limiting the figure by the amount admitted 
to have been reoeived upon re sale. It would 
be utterly wrong, however, to do so in the 
abienoe of these oonditions and I see no 
reason to think that this assessment of 
damage was not right. 

^ If it was desired to have it set aside 
either as a nullity by reason of its not 
being within.the scope of a valid submis¬ 
sion^ or under seotion 14 of the Indian 
Arbitration Aot, the proper course ander 
the rules was to apply by petition to 
have it taken off the file or to have it set 
aside. Instead, the buyer commenced a suit 
on 1 kh June and brought on a motion for 

an interlocutory injunction. I will not here 
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repeat what in previous oases I have said 
about this particular abuse. It is defended 
sometimes when the submission is attacked, 
on the gronnd that the application is not 
within section 14 or any other seotion of 
the Aot. This is no valid reason. The 
award here was filed under the Aot before 
action brought, and beoame eoforoeable in 
exeontioQ under the Aot as though it were 
a deoree. if it is to be taken off the 
file as a nullity, the applioation should be 
made under the Aot which has been abased. 
In England awards, save by leave obtained, 
on summons, are not enforceable except 
by an action. It is not usual or necessary, 
therefore, to apply to set aside an award on 
the ground of want of joriediotion in the 
arbitrators. The old English oises, however, 
show that this was done where a step 
could be taken to enforce the award and 
the interference of the Conrt was neoessary : 
Russell, 9tb Edition, page 369; Doe d Turnbull 
V. Brown (7), Worral v. Deane (8). This 
under tbs Indian Arbitration Aot is always 
the position and all applications to set 
aside an award which has bsen filed should 
bs made by petition, whatever be the 
ground. 

At the hearing of the motion I declined 
to entertain it except on the basis that it 
be treated bcth as the trial of the action 
and as a petition under the Indian Arbitra¬ 
tion Aot. To this Counsel on both sides 
consented. I pointed out that if any oral 
evidence became nece.-sary in these oases, it 
is open to the Court on petition and either 
by first directing an issue nr otherwise to 
take such oral evidence. Also that it is 
not by any means intended that such 
matters should ba disposed of without full 
oonsiier.ition. Wnat is intended is that they 
shouli be disposed of finally with prompt¬ 
ness ; without unnecessary vexation, delay 
OP expense ; and in a pi-joeeding in which 
the power to remit an award can, if neces¬ 
sary, be properly exercised. 

I see DO reason in this oase to exercise 
the power of taking oral evidence and I 
dismiss the mstisn and the action with 
costs. 

Messrs. B. Ohakravarty and A. K. Ghoie, 
for the Appellant. 

(7) 41826) .5 H. &C. 381; 29 it. 11. 275; lOS K 
141: H Dowl. * Ry. 100. 

(1833) 2 Dowl. 261. 
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Messri. 8. M, Bo$e and Langford Jametf 
{or the BespondeDte. 

JUDGMENT. 

McOKEBJit?, J.—This is an appeal by the 
plaintiff in a suit for deolaration that a 
oontraet for sale of pieee-goods, alleged to 
have been made between him and the 
defendants on the 2Dd AogQst 1918, was 
invalid, and that an award made by the 
arbitration tribunal of the Bengal Chamber 
of Commeree in their favour on the 5th 
June 1919 for damages for breaoh of the 
said contrast was equally void and inopera¬ 
tive. The plaintiff also prayed for a perpetual 
iniuDotioD to restrain the defendants from 
enforoing the awerd. The suit was institut¬ 
ed on the 16th June 1919, On the 20th 
June, the plaintiff applied for an interloou- 
tory injunetion during the pendeney of the 
suit and an ad inierim injunetion during the 
pendency of the Rule on the applioation. 
A Rule was issued and an ad interim in¬ 
junction was granted on terms as to seen* 
rity. The Rule f^r interlocutory injunction 
was heard on the 25th July 1919. Mr, 
Justice Rankin, as appears from his judg¬ 
ment, declined to entertain the hearing of 
the motion ' except on the basis that it 
be treated both as the trial of the action 
and as a petition under the Indian Arbi¬ 
tration Act. ” He further thought that 
CouDFel on both sides consented to this, 
and thereafter heard the matter on the 
affidavits, as he saw no reason to exercise 
the power of taking oral evidence. On 
the 19th August, judgment which had been 
reserved was delivered, whereby the motion 
and the action were diemiseed with costa. 
The pUintiff has now appealed againet this 
judgment. We have not been invited to 
consider the propriety of the order in so 
far as it dismissed the applioation for in¬ 
terlocutory injunction during the pendency 
of the suit. The plaintiff has. it was stated, 
brought into Oouit the money due on the 
award and no longer desired an ad tniertm 
order The eubstantial question argued in 
the »pp<al if, whether the euit has been 
properly tried without oral evideuee, a, it 
the plaint were a petition under the Indian 
Arbitration Act. 

We 1 ave at the outset to consider wbe- 
tber tbe procedure adopted in the Court 

below was followed with the cocEcot of CouDeel 


on both sides, for, bs Lord Hardwioke held 
in Braduh v. Qee (9), it is well settled 
that a judgment obtained by eoDBent of 
Counsel acting in Court, in a matter within 
their authority, cannot form the subject of' 
an appeal. To determine this question, we* 
shall refer to the Minnie Book where we 6nd 
tbe following entry: 

“Friday, the 25lh July, 1919, 

Before the Hon*ble Mr, Justice Rankin.^ 
Radha Kissen Khettry 

V. 

Lukhmi Oband Jhawar. 

Mr. Jamet, for tbe Defendant. 

Mr. A. K. for the Plaintiff appears 

with Mr. Ohukerhutty* 

Mr. James—1 oocEent that this motion 
should be treated as petition under tbe 
Arbitration Act. 

Mr. Gbose—I have no objeotion, but^to 
prove fraud Your Lordship will have to 
hear oral evidence. 

Mr. James—Let Mr. Cbnkerbutty open 
tbe motion. 

Mr. Cbnkerbutty opens. 

Mr. James reads his affidavits. 

Mr. Cbukerbutty replies. 

Midday Adjournment 

Mr. Chokerbutty addresses the Court 
and refers to caces Sardarmull Jeuro) v. 
Agarrhand Mahaia ^ Co (10), Qaianand^v. 
8haik Taleb Jalaluddin (U), Burdvarg Bull 

Y. Ahmed Musoji il2). 

Mr. James addresses the Court on the 
Rules of Bengal Chaabar of Commerce. 

Tbe Court—I reserve judgment.” 

The only matter for consideration before 
tbe Court on tbe 25th July l919 was, as 
already stated, tbe application by tbe 
plaintiff for an interloontory injunctiob. 
Mr. Laegford James, who appeared ob 
behalf of tbe defendants, gave hisoonsetit 
that the motion should be treated as 
petition under tbe Arbitration Act. Mr. 
Ghose, who appeared for the plaintiff, did 
not give his unqualiBed consent, for while 
be stated that he had no objection, be 
expressly added that to prove fraud the Court 
would have to hear oral evidence. Tbe 

m (1764) 1 Keny. 73 at p. 76; Anbl. 229; 96 B. B. 
920. 

(10) 62 Ind, C&8. 688; 23 C. W. N. 811. 

(11) 46 Ind. Cas. 173, 22 0. W. N. 636. 

(li) 1 Ind-Caa. 87lil8 0.W,N.68v 
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•Me WBB then opened, tbe affidavits were 
read and refereoee was made to tbe 
deoieioDB in Burdieaiy Nullv^Ahmei Buta'ji 
(12), Qajcnand v. Shaik Tahb Jalaluddin 
(11) and Sardarmull Jestraj v. Agarohand 
Makaia 4* Oo. (10). After tbe addresses 
of tbe Gonnse), jadgment was reserved. 
Judgment was delivered, tweniy^dve 
days later, on tbe 19tb Aagaet. Tbe 
entries in the Minate Book do not snpport 
tbe statement in the jadgment that Connsel 
on both sides had Qonseuted that tbe 
bearing of tbe motion shoald be treated 
both as tbe trial of tbe aotion and as a 
petition nnder tbe Indian Arbitration Aot. 
We eannot, in these oiroamstanoes, bold 
that the prooednre followed was adopted 
by eonsent of Connrel on both sides. 

Bat it is material to add that even if 
tbe Minate Book bad shown tbe faotam of 
consent, it sonld not be treated as consent 
freely given by Counsel *n tbe exeroise of 
bis disoretion as an Advocate invested with 
a general control over tbo oondaot of the 
case of bis client, Tbe learned Judge 
states in his judgment chat tbe consent 
(which be tboagbt was given) was accorded 
only when be intimated that he would 
otberwke deoline entertain the motion, 
if Gounsol bad consented, after Ibe 
expression of scon determination by tbe 
Goar^ the consent could not be deemed 
free and fair, and might well be regarded 
as constrained and involuntary ac^iaiesoenoe 
in a mode of trial which the Court had 
decided to adopt. The respondents have 
argued that, even in each oircamstanoes, 
the Cooneel shoald net yield, hat let tbe 
Judge dismiss the case and then aopeal 
with a view to obtain a reversal of his 
order. It may be conceded that this is a 
possible course for Counsel to adopt. But 
it is important to observe that whichever 
course were followed, the ultimate result 
would make no difierenoe to the respondents, 
AsBaming that Connsel bad as a matter 
of fact coDseuted, if we were to set aside 
the order on the ground that there had 
een no free consent, the suit would 
stand restored. If, on the other hand, 
the suit were dismissed because Counsel 
*k°* agree to adopt the coarse indicated 
f j.® reversal of tbe order 

of dismiBsal by the Court of Appeal 

would also result in tbe revival of the 


suit. Bat we need not elaborate this 
aspect of the matter farther, beoanse, as 
the Minate Book shows that Connsel cn 
behalf of ibe plaintiff did not consent to 
the course adopted by tbe learned Judge, 
bis decree must be set aside, provided it 
is established that tbe plaintiff was entitled 
to have the aotion tried, not merely upon 
affidavits but also apon oral evidenoe. 
This qaestion mast oonaeqaently be now 
investigated. 

The plaintiff bayer seeks to set aside 
tbe award of the arbitrators on the ground 
that there was no valid oontraot between 
the parties and also imputes fraud io the 
defendants, inasmuch as they have claimed 
damages for refusal to accept goods which 
they never offered and were indeed not 
in a position to deliver. Tbe case for 
the defendants sellers is that there was 
a valid oontraot made on tbe 2Qd August 
1918 for tbe sale of 16 bales of grey 
Dhotis, that they delivered the goods 
according to tbe contract on the 24th 
September, that the plaintiff buyer wrong' 
fully refused to accept ibe goods and then 
canoelled tbe contract on the 17th Octobsr. 
They thereupon gave notice on the 22nd 
February of their intention to re sell and 
actually re-sold the goods three days later. 
They next applied to the Chamber of 
Commerce on tbe 7th March for arbitration 
and notice was served upon the buyer on 
the 11th March, The buyer, on tbe 23rd 
May, repudiated tbe authority of the 
Arbitration Tribunal to deal with the 
matter, but, under protest, submitted to 
them bis own version of the affair. The 
buyer also applied to the Tribunal for 
leave to appear by Counsel and to tender 
oral evidence in support of his case. This 
request, however, was refused, and an 
award was made against him on the 5tli 
June. The award was forthwith filed in 
Court and the buyer instituted tbe present 
suit on tbe 16th June. As regards tbe alleged 
contract, tbe buyer and the sellers are 
disagreed upon a fundamental point. The 
case for the buyer is that the sale was 
with reference to the shipment sample and 
was intended to include tbe assortment 
of borders therein carefully shown. The 
case for the sellers is that the sample 
was provided only to show the material 
and the buyer could not espest to g?ti 
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exactly that apportineDt of borders. In 
these oiroonietanoep, the plaiotiS urges 
that the parties were not ad idem, and 
there was no valid oontraot between them 
in fact and in law. The plaintiff farther 
urges that the defendant was not ready 
to deliver goods aooording to sample and 
that the claim for a86e8£ment cf damages 
on the basis of a pretended re-sale was 
frandnlent. it oannot be seriously main* 
tained for a moment that a sait is not 
maintainable for the determination of this 
controversy between the parties. Section 9 
of the Code of civil Procedure provides 
that the Courts shall have jurisdiction to 
try all suits of a civil nature, excepting 
suits of which their cognizance is either 
expressly or impliedly barred. This is un» 
questionably a suit of a civil nature, and 
we have not been able to discover how 
its oognizaroe is barred expressly or 
impliedly. There is no provision in the 
Indian Arbitration Act which bars this 
suit. Section 14 empowers the Conrt to 
set aside an award where an arbitrator 
or umpire has misconducted himself or an 
arbitration award has been improperly 
procured. Assume for a moment that this 
authority of the Court may be invoked 
by way of an application; still the question 
may arise, whether such remedy is ex* 
elusive, or, whether the party affected may 
not, at bis choice, have recourse to a suit 
as t?be more preferable course. We need 
not decide that question, because, in the 
case before ns, the grievance alleged is 
deeper and broader than what is oontemp* 
lated by eeotion 14. But it may be 
observed parenthetically that if the view 
is taken that whero the grounds of attack 
are completely covered by eeotion 14, an 
application is the exclusive and not merely 
an alternative remedy, the adjudication by 
a Court other than a Chartered High 
Court will be 6nal and not liable to be 
challenged by way of appeal, as the Indian 
Arbitration Act contains no provieion for 
an appeal: RiplfV v. Nahapiet (13). But 
we need not examine that aepeot or the 
matter further, for here the buyer disputes 
the very existence of the contract and adds 
that the claim of the sellers to recover 
damages is tainted by fraud. This is 
( 13 ) 17 lo^-'"'‘s 90?: 6 L. B. R. SS; 5 Bur. L. T. 
. 165, 


plainly a matter for inveBtigation in a 
suit. The learned Judge bas taken the 
contrary view for reasons set out in the 
following paaeageof bis judgment: 

‘‘This award was filed in Court on the 
13tb June 191P. If it was desired to 
have it set aside either as a nullity by 
reason of its not being within tbe scope 
of a valid submission or under seotion H 
of tbe Indian Arbitration Act, tbe proper 
course under tbe rules was to apply by 
petition to have it taken off the file or to 
have it eet aside. Instead, tbe buyer 
commenced a suit on 16tb June and 
brought on a motion for an interlocutory 
injunction. 1 will not here repeat wbat 
in previous oases I have said about this 
particular abuse. It is defended sometimes 
when the fubmiasion is attacked, on the 
ground that tbe application is not within 
eeotion 14 or any other seotion of tbe 
Act. ThisMs no valid reason. Tbe award 
here was filed under tbe Act before action 
brought and became enforceable in exeou- 
tion under tbe Act as though it were a 
decree. If it is to be taken off the file 
as a nullity, tbe application should be 
made under tbe Act which has been abused. 
In England, awards, save by leave obtained 
on BummoDS, are not enforceable except by 
an action. It is not usual or necessary, 
therefore, to apply to set aside an award on 
tbe ground of want of jurisdiction in the 
arbitrators. Tbe old English oasep, however, 
show that this was done where a step 
cculd be taken to enforce the award and 
tbe interference of the Court was necessary; 
Russell, 9th Edition, page 3e9; Doe d Turnbull 
V. Brown (7), Worral v. Beane (8). This, 
under tbe Indian Arbitration Act, is always 
tbe position and all applications to eet 
aside an award which has been filed 
should be made by petition, whatever be 
tbe ground.” 

We are not prepared to adopt this as 
a correct exposition of tbe law and to 
hold that an award whioh has been filed 
can be set aside only by application, what- 
ever tbe ground on which it is impeached. 
Indeed, tbe learned Counsel for tbe respond¬ 
ents has made no attempt to support 
the proposition. There is no trace in 
the Indian Arbitration Act of any provision 
indicating that the Legislature intended 
. to prescribe supb a restrictive rqle snd to 
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take away tbe right ot puit. The learned 
Jndge refere to hie obaervations in previoua 
eases; our attention has been drawn to 
only one snob, namely, Sardartnull Jegsrai 
V. Agarchand Mahata ^ Oo. (10). 
There, the qaeation primarily under 
oonsideration related to the grant of 
interloontory iujanotiona to restrain arbitra* 
tion prooeedings eommenoed on the basis of 
a oontraot wfaiob was either denied or 
impeaohed on equitable grounds. The 
earlier deoisioos reviewed in that judgment 
do not justify the inferenoe that when an 
award has been made andhled and has 
oonsequently heoome anforoeable as a deoree 
of GonrI', a party affeoted thereby cannot 
maintain a suit to impeach it on grounds 
not included within tbe scope of section 14 
of the Indian Arbitration Act, for example, 
such grounds as that tbe oontraot was never 
made or is not enforceable by reason of fraud, 
mistake or surprise. Nor do the oases of 
Doed Turnbull v. Broun (7) and Worrall v. 
Deane (8) lead to that conclusion. Besides, we 
should not interpret our statutory law, 
when it provides for a speoifio procedure, 
by reference to decisions pronounoed under 
a different system of prooedure. We 
need not deoide whether a suit does or 
does not lie to set aside an award on grounds 
oovered by section 14, which oontemplates 
two classes of oises, namely, Brst, where there 
has been legal misoonduot on tbe part of the 
arbitrator or umpire, and, secondly, where 
there has been impropriety on the part of the 
litigant in tbe procuring of the award, 
both relating plainly to events between the 
commencement and termination of tbe 
arhitratior proceedings. But where the ground 
of attack goes to tbe root of tbe matter and 
arises as it were before the constitution of 
tbe domestic forum, a suit is maintainable 
for the investigation and determination of 
the controversy according to the prcosduro 
prescribed by law. The case before us 
clearly falls within this category. 

The result is that this appcckl is allowed 
and the suit remanded for trial, Tbe 
appellant will have tbe costs in this Court; 
all the costs in the Court below mentioned 
in the decree and order of tbe 19th August 
1919 will be ojsts in the suit. 

Fletchgr, J,—I agree. 

allowed', 
Cast remanded. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCEi. 

Second Appe&l No. 19 of 1919 20. 

March 8, 1920. 

Presetif:—Mr. Hopkins, 8. M., and 
Mr. Harrison, J. M. 

CHANDAN SING-H and oraBRS — 

Appellants 

versus 

BHORA L AND OTHERS—Respondents. 

Agra Tenancy Act (II on90U, s. 5^—Ejectment 
suit—Proprietary title, question of — Appeal, forum of. 

Id an ejcctaient suit in which the defeudant 
pleads that he is not holding the land as tenant of 
the plaintiff but as his own khudkaskt without 
liability to pay rent to anybody, a question of pro. 
ptiotary title is raised and an appeal lies to the 
District Judge, and not to the Commissioner. 

Second appeal from the order of the 
Commissioner, Agra Division, dated the 8th 
October 191P, in the case of ejectment. 

JUDGMENT. 

Harrison, J. M.— {Feburary 19, 1920.) — 
This is a second appeal in a case in which 
on being sued for ejectment, the defendants* 
respondents set up the case that they were not 
holding the land in suit as tenants of tbe 
plaintiffs hat as their own khudkaskt without 
liability to pay rent to any one. The question 
whether tbe appeal lay to tbe Comiuissicner 
at all was raised in 6rst appeal beforetheCom- 
missioner, but be, relying on a High Court 
decision, Udit T wart v. h than' Panda (1), held 
that no question of proprietary title bad 
actually been raised in this suit. Apparently, 
the later Full Bench ruling of the High Court 
in BinJeshwari Panle v. (j(k’d (2) was not 
brought to bis notice. This ruling deliberate¬ 
ly overruld that on whio!) the Commissioner 
relied, and it is disirable to have a settled 
priotioe. 1 would foil uv a later ruling, as 
indeed the B):»rd has already determined to 
do in Selected Decision No. 14 of 1914 
[ U.i/i'U'ra of Pen ire-, v. Pabu Vijai Narain 
(d) j. I would, therefore, set aside the 
CommIsai'jnor’H decree as having been raised 
without jurisdiction and wOuid direct him to 
return tbe memorandum of appeal of his Court 
for piesGutation to the District Judge. In the 
circumstances I think the parties may fairly 
bear theirowo coats in both AppellatelCourts. 
My decision on this case is also supported by 

(1) 21 Iml. Ciis. 460; 35 A. 521; 11 A. L ,S12 

(2) 22 lud. Cus. 964; 12 A. L. J. 251; 36 V lb3. 

(3; f3L-l. Dec. No. U of 19M. 
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a reoent deoisioD of the Board whioh will 
shortly be pnbliehed as Seleo'ed Deoision 
No. 18 of 1919. 

Hopkins, S. M.—T agree. 


Peered set aside^ 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Sbcosd Civii. Appeal No. 1S2 op 1918. 
Maroh 26, 1920. 
rrfi«ni:—Mr. Kotval, A. J. C. 

GOVIND—Dbpbhdawt—Appellant 

versus 

DHEKLU —PLUHTIPP-i>RB5P0NDENT. 

Court Fees Ad (Vll of ‘.870 , » 7 iv) {c)—Sutf 
for ileclarotion Ihtt decree is void, nature oj—Prayer 
for sdling aside decree - Court-fee payable. 


A. suit fur u declaration that a decroo is null and 
void and fur setting it aside is cue both for a 
declaraliun and for consequential relief and is 
j^ovevDcd by clause (c) of section 7 or the 

Court Foes Act. [p. 551, col 1] ^ ^ 

Appeal affaiTiit the decree of the Diatriofc 
Judge, Nagpur, in Civil Appeal No. 143 of 
1917, decided on the 4th January 1918. 

Messrs, M, B. Kinkhede and Af. B, 
Khandekar, for the Appellant. 

Messrs. M. V, Joshi and V. D, Kale^ for 


the Respondent. 

JUDGMENT.— This is an appeal from an 
order rejecting a plaint under olanse (c), rule 
U,Order Vll, First Sobednle, Civil Procedure 

Code. 

The relief claimed in paragraph 15 of 
the plaint is '‘that the decree absolute 
obtained by delendant No. 1 on 25th April 
1916 be set aside on the ground of fraud 
and declared null and void against the 


plaintiff.” 

The plaint is written upon a ten rupee 
etamp paper. The defendants raised a 
nrelimimary objection to the sufficiency of the 

stamp. The lower Court held that the suit 
L gXrx.ed by oUnee Uv) M Be.ticn 7 of 

the Coort Fees Aot, and directed 
Court-fees to be paid on the value set upon 
the claim by the plaintiff for purposes of 
jariadiotioD, The plaintiff failed to supply 
the requisite stamp and the plaint was in 

OODsequenoe rejected. 



It is urged that the suit is governed by 
clause (w)t Article 17, Schedule II, Court 
Pees Act, whioh refers to a plaint in a suit 
"to obtain a declaratory decree where no 
ooDBEqueniial relief is prayed,” The question 
for deoisioD is whether the decree sought to 
bs obtained is purSy a declaratory one or 
whether oonsequential relief is also asked 
or involved in the suit. 


The oases relied on by the appellant are 
Karam Khan v. Daryai Singh (1), Shrimant 
Sagnjirao v. 5. Smith (2) and Zinnatunnessa 
Kkatun V. Qirindra Nath Mukerjee (3). In 
Zinnatunnessa Khatun v. Girtndra Nath 
Muker.ee (3) and Shrimant Sagajiraov. 8, 
Smith (2) there was not as a matter of fact 
any prayer for settiug aside the decree. The 
head note in the latter case appears to be 
incorrect. It appears from the judgment at 
page 741 that the only prsyer was that 
the decree may be declared null and void. 
At page 742 it is observed*.— 

‘‘The suit is analogous to one under section 
39 of the Specific Relief Act (I of 1877), 
merely to have the decree adjudged void, 
leaving it to the Subordinate Judge to do 
what he likes with his decree if he so 


Ijadgea it void.” , 

In the present case the decree is sought 
lb? set aside so that nothing will be left 
I be done by the Court passing it. In 
arum Khan v. Daryai Singh (1) a suit lor 

le oancellatioD of a mortgage-deed was 
jld to be in the nature of a simple declare- 
ry suit. This case has been dissented from 
, Samiya Mavali v. Minojnmal (4) aud 
armtib.,i v. Vuhmnath. (5). In the .aae 

,at mentioned a prayer for »» 

reyerfora relief as diatingmehed from a 
,ere declaration which »not a relief. In 
le present case both a declaration and a 
ilief ere sought: declaration that the decree 
null and void and relief that the decree be 
it aside. In Deokali Koer v. Kedar Nath (6) 
was held that a suit to set aside a decree 

• .A ^ • •• jl 


A 


(0 6 A. 331J A. W. N. (1883) 66j 8 Ind. Deo. (n. 8.) 
317. 

(2) 20 B. 736: 10 Ind. Dec. (m. s.) 1061. 

(8) SO C. 788. 

C,4) 23 M. 490i 10 M. L. J. 240; 8 Ind. Dec. 'M. 8.) 
744. 

(5) 29 B. 207; 6 Bom. L. R. 1126. 

(6) 16 Ind. Gas. 427; 39 C. 704; 16 0. W. N. 888. 
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^deaniDg of seotion 43 of the Speoififl Belief 
Aot for which elooe a Oonrt*fe© of RSt 10 *3 
anfficient. In Artnjac^aiaw Ohetty v. fionpi* 
Mdmy Piltai (7) it was held by a Fall 
Beneh that a suit for a declaration that a 
decree passed against the plaintiff is not 
binding on him iSi although it asas for a 
mere declaration, nonetheless a suit for 
a declaratory decree with eonseqaential 
relief within the meaning of clause (*V) (c) of 
section 7, Oourt Fees Aot. 

We are of opinion that a prayer to set 
aside a deoree is not of a declaratory nature 
and that the present suit is one for both a 
declaration and eonseQcential relief and is 
governed by clause (to) (c) of section 7, Oonrt 
Fees Act. Ad valorem Oonrt-fees should, 
therefore, have been paid. The plaint was 
rightly rejected. This appeal is dismissed 
with costs. Pleader's fee Rs. 30. 

Appeal diimi$$ed, 

(7) 28 lod. Cas. 7fli 38 M. f>22i 2S M. L. J. 118; 
(1916) M. W. N. 118; 17 M. L. T. 164. 


OALOUTTA HIGH COURT. 

Civil Rule No. 497 of 1919. 

January 28,1920. 

Frwnl:~Sir Lancelot Sanderson, Et., 

Chief Justice, and Mr. Justice Walmsley. 

ABDUL SHFIEH—Dbfbmdant— 

Pbtitioxer 

versus 

MAHAMAD AYAB—Plaistiff — 
Opposiri Partt. 

provincial Small Cause CourU Act (IX of 1887), n. 
17 —Review, application for, unaccompanied by 
deposit—Application filed on last day of limitation 
Time, extension of, for making deposit, legilUy of — 
Limitation Act (IX of 1908^, s.6, Sch. I, Art. 161. 

Aa application for review of the judgmeut of a 
Small Cause Court caa be entertained only if the 
applicant complies with the provisions of section 17 
of the E^ovincial Small Cause Courts Act. 

Where an application for review unacconipanicd 
by the deposit, or security for the saiiio, was 
presented on the last day of the period proscribed 
for making such application and the Court accepted 
the application and granted time for making the 
deposit) 


U-iid, that tho application was not made in a 
proper manner and as the order granting time for 
making the deposit was passed after the period for 
presenting the application had expired, t le applica* 
tion was not enterbainable. [p. 652, col. 1 ] 

Bibu Urukran Diss Okikravjrty, for fcbe 
PetUiouer. 

Baba Hemenira ^ath Sen, for the Opposite 
Party. 

JUDGMENT.] 

SsMOBRSOii, C. J.—This U a Rale which 
was obtaiusd by the d^feudaut in a suit 
which was brought to the Small Cauie 
Court of the Subordinate Judge at Ber* 
bampore. 

Tbs suit was brought by the pUiutiff for 
Be. 135 and at the first bearing the suit 
was dismissed, and 1 assume it was dis¬ 
missed with costs. Thereafter, the plaintiff 
made an application for review of judgment. 
The ground of the application was that be 
had discovered new evidence which he could 
Dot have dUco7erei before by the exercise 
of due diligence. The learned Judge enter* 
tained the application for review, and 
eventually gave judgment for the plaintiff. 

This Rule bad been supported on the 
ground that the plaintiff did not comply 
with the provisions of eeoHon 17 of the 
Provincial Small Cause Courts Aot of 1887. It 
is clear that under the provisions of Article 
161 of the Limitation Aot of 1908, the period 

within which an application for review of a 
judgment given by a Provincial Court of 
Small Causes must be made is fifteen days 
from the date of the decree or order, lb 
appears from the learned Judge’s judgment 
that the application was made on the last 
day of the fifteen days, allowing the plaintiff 
one day for taking a copy of the judgment. It 
is provided by seotion 17 of the Provincial 
Small Cause Courts Act that “an applicant 
for an order to set aside a decree passed 
ex parte or for a review of judgment shall, at 
the tims of presenting hisapplioabion, either 
deposit in the Court the amount due from 
him under the decree or in pursuance of the 
judgment, or give security to the satisfaction 
of the Court for the performanoa of the 
decree or oomplianoe wi'.h the judgment, as 
the Court may direct.” The plaintiff did 
not comply with the provisions of section 17 
but on the following day the Court, I 
assume upon the application of the plaintiff, 
made an order that the amount of ousts 
should bs deposited within four days. Tbs 
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amount of oosta was not so deposited, and 
a farther order ^as made on the 2i)d of 
Joly granting the plaintiff five.more days, 
and eventually the amount of costs was 
deposited on the 5th of July 1919. The 
learned Judge has said that in his opinion 
section 5 of the Limitation Act applies to 
this, ease and applying section 5 he has 
extended the period for making 
the application for review up to the 5th of 
July, the date upon which the amount of 
costs was deposited. I think it is doubtfol 
whether section 5 of the Limitation Act 
applies to this case at all, because it sesms 
to me that the application for review was 
made within time, and consequently it may 
be urged that section 5 does not apply at 
all. But assuming for the sake of argument 
that section 5 does apply, then it is incumb¬ 
ent upon the plaintiff to show that he bad 
euffioient cause for not making the applica¬ 
tion within the tims specified. 1 fail to under* 
stand on what ground it can be said that the 
plaintiff has sufficient cause for not making 
his application not only within the proper 
time but in the proper manner by depositing 
the amount of costs or giving security for 
the same at the time of making the applica¬ 
tion. The learned Judge seems to have 
thought that the plaintiff may have been 
misled by the orders of the Conct, So far as I 
understand the dates, there was no order of 
tho Court made until after the period within 
which the application should have been made 
and in a proper manner in accordance with 
the provisions of section 17 of the Provincial 
Small Cane© Courts Act. 

For these reasons in my judgment the 
Buie eboold be made abosolute, and the 
order granting a review of judgment should 
be set aside and the application for review 
dismissed. The defendant must have the 
ooBts of this Rule, hearing fee one gold 
tnohur, and also the costs of the application 
for review. 

W&LUBLKT, J,—! agiee. 

Rule made abtolute. 


I* 


MADRAS HIGH COURT. 

Secokd Oivit Appeals Nos. 269 ’Amd 1789 

OF 1918. 

October 21,1919. 

Fretent Justice Spencer and 

Mr. Jnstice Krishnan. 
SINGARA3U VENKATASDBBABAMA- 

NIAM iKD OTHERS—DsfBHDARTS— 

Appellants in S. A. No. 359 op 191.8 
ALLADI SRBERAMULU akdahothib— 
DjFeNpiaTS'- Appellants in S. A. No. 1789 

CP 1918 

versus 

TJrtde Rajah Bale Sri Baia VBLUGOTl 

GOVINDA KRISHNA TAOHEND- 
RALAVARU BAHADUR RAJAH cf 
VBNKATAGIRI A^D otbbes—Plaintiffs 
—Respondents in both. 

Landlord and tenant —Agraharamdars, liability of, 
to pay jodi <o zemindar—i/odras Estates Land Act 
(I of I90PJ, s8. 3 (11', 61—Jodi, whether rent^ 
Interest by way of damages, award of—Pleadings 
Defence setting up neio case, tcheiher can be advanc¬ 
ed in appeal, 

1 

Where a village is held by agraharamdars, they 
are jointly and severally liable to the zemindar for 
the whole of the jodi due on the entire village; 
the fact that they have split up the village into 
separate holdings will not reliove them of this 
liability^ because any arrangement among them* 
selves to enjoy the land in shares and pay the jodi 
proportionately is not binding on the landlord, 
unless he consents to it* [p- 656^ coL 2.] 

A defence not raised in the lower Court and which 
sots up a now case, cannot be advanced in a Court 
of Appeal, [p. 554, col. 2;p. 56P, col. ^0 

Jodi is not rent as defined in section 3 (11; ot tJjo 
Madras Estates Land and interest thereon cannot 
bo claimed under section 61 of the Act [p 564, coL J 
In a proper case interest may be awarded by >vay 
of damages, even though it is not 
theinte.est Act. Mere non-payment on the due 
date, however, is not sufficient to justify such an 
award, [p. 66F, col, 1; p. 66P, cols. J A 2^ 

In S. a. No. 359 of 1918. 

Secced appeal agaiuet the decree of the 
Cenit cf the Temporary Subordinate Judge, 
Nellcre, in Appeal Suit No. 56 cf 19l6 
(Appeel Sait No, 297 of 1914, Dietriot 
Court), preferred against the decree of the 
Court cf the Additioial District Munsif, 
Nellore, in Original Suit No. 8 cf 1913 
(Original Suit No. 74 of 1912, Frinoipal 
District MoDBii’s Court, Nellote). > 

In S. A. No. 17i:9oF 1918, 

Second appeal againet the decree cf (1 m 
D ititrict Court, Nellore, in Appeal Suit No. 247 
of 1917, preferred agaioBt the decree of the 
Court of tho Temporary Subordiuato JudgOi 
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Nellore, in Origical Sait No. 37 of 1916. 

FACTS appear from the Jodgment. 

Mr. T. B Ver^catarama Sastry (with him 
Mr. M, Palan^ali tSosirp), for the Appellants. 
~A11 the Agraharamdars era not jointly and 
aeverally liable for the Jodi. There is no 
onetom proved in snpport of snob a elaim. 

There was an arrangeii.ent among the 
Agraharamdars whereby eaeh of them was 
paying his proportionate share. That was 
recognised by the Zemindar for a long lime. 
He eannot now be allowed to recede from 
that position* The decisions laying down 
that the liability to pay Jodi is joint and 
several were based on the then prevalent 
view that Jodi was a charge on the land, 
It is now settled that Jodi is not a obarge 
on the land in favonr of the Zemindar in 
the abeenoe of contract or casiom, and con- 
eistenlly with the present state of the law, 
there is no reason for bolding that the 
liability attaches to all igrabaram tenants 
as joint and several. 

As the present Agraharamdarj bad por^ 
obaeed lands in the tillage, their liability 
ariees only from privity cf estate and they 
are liable only for the share rateably charge¬ 
able on their lands. See Komal'i Nayak v. 
Ranga Rau (1), Kunki Sou v. Mulloli Chothu 
( 2 ). 

The Zemindar’s claim for interest is not 
SDstainable. There is no custom proved to 
enforce the payment. It does not ariee 
under the Estates Land Act as the relation¬ 
ship between Zemindar and Agraharamdar 
18 not that of landlord and tenant. The 
Interest Act will not apply as no written 
demand was made. And there are no 

in favour cf the award 
in the form of damages. Non-payment on 
the due date will not be a ground for an 
equitable claim. 

Messrs. S. Subramanya Aiyai and S. Rama- 
chtndra Aiyar, for the Hespondents.—The 
liabuity of the Agraharamdars to pay Jodi 
has always been treated as joint and several, 
cce Zamindar of Ramnad v. Ramamany 'Ammal 
Ramayya v. Suhbarayudu (l), Suhha- 
nadn Appa Rao y. Gcpalhishnamma (5). 

tl) 1 U. H. 0. R. 24. 

M.L. T 23 M. L. J. 695 , I > 

^( 8 ) 2 M. 234; 4 Ind. Jm-. 44?; I In.l, Dec. fN. d.) 

ifi! 1« I!* ^ s ) 728. 

(6) l6M, 34i6IuU. Dec. (n. b.}731. 


The finding of fact nhioh oannot be dis¬ 
turbed in second appeal is that the liability 
is joint. 

The arrangement among the Agrabaram- 
dars themselves to pay the Jodi in a par¬ 
ticular manner will not create an estoppel 
against the Zsmindar. It /a not shown 
that the Zamindar did not receive the pay¬ 
ments on aocoont or that he gave np bis 
right to proceed against them all jointly. 
The Jodi was fixed at a particular fignre 
for the whole village. See Subhanadri Appa 
Rao V. Gopalkrishnamma (5) and Zamindar 
of Ramnad y. Ramamany Ammal (3). Unless 
facts constituting an estcppel are proved, 
these private arrangements will not affect 
the Zemindar’s right. 

Whether Jodi is or is not a charge on 
the land is not relevant for the purpose of 
the question at issue. The joint liability is 
not based on the existence of a charge but 
cn contract. 

Tbe position taken up by the appellants’ 
Vakil that, as assignees, the Agraharamdars 
are only liable for their proportionate shares 
of tbe Jodi was not taken in the lower 
Conrtp. The case was tried on tbe footing 
that tbe defendants were joint Agrabaram- 
dare. A new point cannot be taken in 
second appeal as its reoogniiion would neces¬ 
sitate further enquiry. 

1 claim interest by way of damages. See 
Muhammad Abdul Ghaffur Routher v. llamida 
Btevi Ammal (6). 

JUDGMENT. 

SfEXCEii, J.—The question forour decision 
in these appeals is whether the lower Courts 
weie light in holding that the defendants 
who appeal are jointly and severally liable 
for the Jodi on their Agraharam or whether 
they are cniy liable for the payment of 
shares of the total amount of Jodi propor- 
tiorato to the extent of the holding of 
each defendant. I agree with my learned 
l-rother, whose jodgment I have had the 
advantage of reading, that the answer de- 
pends mainly cii an issue of fact as to the 

tei ms prevailing hetweeu the Zemindar and 

the Agraharamdars, but there are besides 

certain .ludicial decisions in which it has 

been reoognised that Agrabarams are cr- 

dinanly held on a single end indivisible 
tonnre. 

(ID 5-Mii(I. CUs oOoj 42 M, 2r. if i , 

:iU il. L.J. 45«5 (;0I9) ^ -42. 
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In Elliaya v. L^te Collector <f Salem (7) it 
was foand that joint liability for Teervai 
was a well onderstood oondition attaobed to 
the holdings of Agrabaram tenants; and 
in this matter the High Coart treated the 
deoision of tbe lower Courts as final, Tn 
Zamindar oj Bamnad v. Bamnmany Ammal 
(3) tbe grant of a Maganam or division of 
a Zemindari was contrasted with Agra* 
barams or Dharmasanam villages whioh are 
granted to several persons on a single rent. 
In Bamayya v. Suhbarayudu (4) the jaral 
relation of Agrabaramdars was stated to be 
not that of eo-paroenera bat that of joint 
owners of an Agrabarm village. 

Subhanadri Appa Bao v. QcpalahrUh* 
namma 15) was another case in whioh an 
argument was pot forward that, as the 
holders of an Agrabaram bad divided it 
and were holding it in separate shares, 
they were eaoh only liable for a part of 
the Jodi proportionate to tbeir shares. This 
Court held in first appeal that the defend* 
ante were jointly a^d severally liable to 
tbe Zemindar’s elaim and observed that 
any division among themselves to whioh 
the Zemindar was not a parly ooald not 
affest his right to Icok to all tbe lands of 
tbe village for his Jodi. 

In tbe present appeals the lower Appel* 
late Courts, tbe Subordinate Judge in Seoond 
Appeal No. 359 and the District Judge in 
Seoond Appeal No. 1789, have foand as a faot 
that tbe demand of the Jodi was fixed for tbe 
entire Agrabaram as a unit in a lamp sum. 
In support of this finding they refer to 
tbe D. C. B. aooonnts and tbe prevalent 
system in tbe village of periodioal exobange 
of holdings, whioh would make it diffioult 
for tbe Zemindar to oolleot Jodi from the 
Swastbayamdars separately. 

The position of mere transferees of por* 
tions of the Agraharam village would be 
different. There would be no privity of con- 
tract between them and the Zemindar; and the 
privity of estate occasioned by tbeirocenpation 
of land within the Zemindari would not 
oreate a liability out of proportion to the 
quantum of estate occupied by them \,Vide 
Eunhi Sou V. Mulloli Ohaihu (2) and Stevenson 
V. Lambard (8)]. But for the defendants to 
escape liability on the ground that they are 
only transferees or assignees of portions 

(7)3 M. H. C.R. B5>. 

(b) 1^2 E. B. 49(h 2 East 576j 6 U. U. 511. 


of tbe Agraharam from the original Agra- 
haramdars it was necessary for them to set 
up such a speotal ease at tbe trial. They 
did not do so. Tbe plaint speaks of them 
all as Agrabaramdars, and tbe written state¬ 
ment speaks of tbeir ancestors and their 
partners but not of tbeir aasignors or ven¬ 
dors. Only tbe 19th defendant in Original 
Suit No. 8 of 1913 pleaded ttat he was a 
purchaser, and be was exonerated in tbe 
lower Appellate Court on the ground that 
be purchased tbe land in bis enjoyment after 
tbe date when tbe arrears claimed by the 
plaintiff fell due on it. Tbe joint and 
several liability of tbe defendants is not 
based on tbe assumption that the Jodi is 
a charge on the Agrabaram, as suggested in 
ground No. 4 of the Appeal Memorandum in 
Suit Appeal No. 359 of 1918, but on 
contract. 

It has been held that Jodi is not a charge 
upon a Shrotriam or an Inam, except where 
the. grant is by Government and the Jodi is 
collected as land revenue under the Madras 
Revenue Recovery Act (Act 11 of 1864), 
when section 2 of tbe Act comes into play 
and makes it a first charge upon the land 
and its produce. See Subbaraya Qoundan v. 
Bangdnatka Mudaliar (9), Jodi due upon an 
Inam or Agraharam situated in a Zemindari 
estate is not rent of ryoti land which be¬ 
comes a charge on the bolding under sec¬ 
tion 6 of tbe Madras Estates Land Act. 
There is no charge in tbe present case, 
but the defendants are jointly and several¬ 
ly liable on tbeir contract B8 Agrabaramdars 
on tbe findings as to the terms of that 

contract. 

As regards the plaintiff’s claim for in¬ 
terest, which is the subject of the Memoran- 
dum of Objections in Second Appeal No. 359 
in the plaint, it is stated to be claimed 
at Re. 1 per cent, per mensem “ under rent 
law and damages.” 

It has been found that there is no estab¬ 
lished custom to pay interest in this Agra¬ 
baram and that there have been no notices 
in writing demanding interest. 

As Jodi is not **rent” as defined in section 
3, clause 11 of tbe Madras Estates Land 
Act, Act I of 1908, interest cannot be 
claimed under section 61 of that Act. 

(9) 32 lud. Cas. 971? 30 M. L. J. 387; (1916) 1 M, 
W. N. 216; 3 L. W. 273; 40 M, U3. 
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Id eases \?bere neither the Interest Aef, 
Aot XXAII of 1839, nor the rent Taw apply 
and where there is no oontraet, eiprese or 
implied, to pay interest Courts of Equity 
sometimes award interest in the form of 
damages [see Abdul Ooffur Botether t. 
Hamida Beeti Ammal (6)], but there is no 
equity in the present ease for allowing 
, the plaintiff interest when be has allowed 
the Jodi to fall into arrears without 
making any demand for interest. 

These seeond appeals are dismissed with 
eosts of let respondent and the memo, of 
objeotions is dismissed with eosts of appel¬ 
lants. 

S. A. No. 359 OF 1918. 

Kbishsaf, J.—The only question raired for 
deoisiohin this eeeond appeal is whether the 
Agrabaramdars, the defendants, are jointly 
and severally liable to the Baja who owns 
the Zsmindari for the whole of the Jodi 
due on the entire Agrabaram village or 
whether they are only separately liable, 
each of them for the proportion of the 
Jodi properly ohargeable on the share of 
the village owned by him. 

The village has been enjoyed in 86i 
Swastbyame or shares, but how it came 
to be so divided there is nothing to 
show. The lower Appellate Court has 
found bn the evidense that.the Agraharam 
was always treated as a siugle unit by 
the Baja and his predeoessore and that 
the plea of the defendants that they, the 
landlords, have by their oonrse of oonduot 
split it up into parts and have recognised 
the several holdings of the various defend¬ 
ants as separate and independent is 
not established. This is a finding of fast 
which we must accept in second appeal, es¬ 
pecially as it is justified by the evidence. 

were accepted from in¬ 
dividual Agrabaramdars from time to time 
by the Zemindar’s agent of the share of 
the Jodi payable by each on hie individual 
holding, such payments were always treated 
as made on account towards the total Jodi 
payable on the village and receipts were 
jdven and accepted accordingly. The re¬ 
distribution of the lands among the 
Agrabaramdars once in 12 years without 
rsfereuoe to the Zemiudar is a strong 
indication that the holding of the Agraharam 
lands^in shares by them bad nothing to 
do with the Zemindar. The Jodi was 


filed for the whole village as a single 
amonnt. All these would show that the 
Agraharam was held as a single estate on 
a single rental by the Agrabaramdars. 
That they are nsually held as single 
holdings on single rents and where there 
are several tenants in an Agrabaram they 
are jointly liable for the whole rent, 
has been recognised by this Conrt in 
Elliayay. Laie Oollector of Salem (7), Zamin- 
dar of Ramnad v. Ramamany Ammal (3) and 
in Subhanadri Appa Rao v. Oopal Krtth’^ 
namma (5). As pointed oot in the last ease, 
any arrangement made between the Agra- 
haramdars to enjoy the lands in shares 
and pay the Jodi proportionately is not 
binding on the landlord unless he consents 
to it, He wonld be entitled to get bis 
Jodi as a whole from all persons who 
are bound by the original contract of 
lettirg. No doubt the original parties 
in this case must have died out long ago, 
but their heirs and descendants who enjoy 
the Agrabaram, will equally be bound and 
they would, therefore, be liable jointly and 
severally for the Jodr, 

It was urged by Mr. Venkatarama 
Sastry for (he appellants that the cases 
above cited, recognising the joint liability of 
the whole body of Agrabaramdars, proceeded 
on the view that the Jodi was a charge 
on the lands, which was the then preva¬ 
lent view, and that as it ie now settled 
by the ruling in Subbaraya Qounden v. 
Ranganalha Mudaliar (9) that in 
the absence of a contract or custom to 
that effect, Jodi is not a charge on land 
in favour of the Zemindar, they should not 
be followed. The joint liability to pay 
the whole rent personally is not, however, 
based on the eiisteuce of any charge but 
on contract, and no doubt only persons 
bound by the contract will be subject 
to it. 

Mr. Venkatarama Sastry then contended 
that persons who bad become Agrabaramdars 
by pnrobaBe of lands in the village will 
not be liable on contract but only on 
the ground of privity of estate and so 
far as they are concerned, their personal 
liability will be restricted to the share of 
Jodi rateably chargeable on their lands 
The authorities cited by him, Gamon v. 
Vernon (10), Stevemon v. Lambanl (8) 

(10) (1678) 83 B. R. 632| a Lev. 231. 
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and Eamala Nayak v. Sanga Rau (1) and the 
observation in Kunhi Sou v. Mulloli 
Ohathu (2), do establish the position 
that an assignee from a lessee of a part or 
share only of the leased property is person- 
ally liable for bis proportionate share of 
rent on the ground of privity of estate. 
Bat 60 far as 1 oan see, only question 
cf privity of estate was not raised in 
this case in the lower Courts. None of 
the appellants before us nor any of the 
other defendants except the I ’th defendant, 
who has been exonerated, pleaded that 
he was an assignee and, therefore, not 
liable for the whole rent. The case 
proceeded on the footing that they were 
all joint Agrabaramdars and the only plea 
put forward to make the liability seveial 
was that the landlord had recognised 
their separate holdings by his conduct. 
As already stated, that plea was found 
against. I do not think we oan properly 
allow the plea that the defendants or 
any of them aie only atsignees to be 
raised for the Brst lime in second appeal, 
as it would require a freeh trial on 
facts. I wonld disallow the plea and 
accepting the findings of fact by the lower 
Appellate Court dismiss the second appeal 
with costs of the Ist respondent. 

The memo, of objeolions by the Zemindar 
raises the question of interest on arrears 
of Jodi found due. It was. claimed in 
the plaint as payable by “rent law” and as 
damagep; subsequently it seems to have 
been also claimed as payable by oustoro. 
The lower Courts have found that no 
such custom has been proved. The Estates 
Land Act does not apply to this case 
as the relationship between the Zsmindar 

and the Agrabaramdars is net that of land¬ 
holder and ryot. The Interest Act, Act AX ill 

of 1839, does not apply as no demand 
was made in writing for interest. The 
only ground that rrmains is the claim 
by way of damages, and it was pressed 
before us that interest should be awarded 

by way of damages for non-paymeDt on due 

date. No doubt in a proper case interest may 
be decreed by way of damages even though it 
is not claimable under tfce Interest Act. 
That was ao laid down in the recent rnling 
of this Opnrt in Abdul Ooffur Boicther 
V liamida Beevi Ammal (6), where the 
previous decisions are all considered. Bat 


[ 19^0 


no proper ground has been shown in 
this case to award interest as damages; 
mere nonrpayment on due date is 'not in 
my opinion sufficient to justify rsnah an 
award. Plaintiff has shown no equity in 
his favour for it. In fact he does not 
seem to have relied on it as a ground 
of claim in the lower Appellate Court, 
where ouetom was the main gronnd urged. 
1 would, therefore, dismiss the memo, of 
objections also with costs of the appellants. 

S. A. No. 1789 OF 1918. 

This second appeal has not bean 
separately argued. Following the jndgment 
in Second Appeal No. 359 cf 1918, this 
second appeal is also dismissed with costa 
of 1st respondent. 


U. C, P. 


ApfOils dimmtd. 


CAIiOUTTA HIGHCODBr. 

Appeal prof Oaioissl Dscrbk No. 3 

1919. 

January 14, 1920, 

Ptcjen^:—Justice Sir Asntosh Mookerjae, 

Kt., and Justice Sir BrnestPietoher, Kt. 
MOHAMBD KALIMUDDIN— Plaintipb 

—APPBLLiNT 
tersuj 

A. B. STEWART and othbrs—Dsfkndahts 

—RBiPONOBNTS. 

AuociaHon—UemUnhip, expu-lsion from --Procedure 
—Duty of a&iociation. , 

Where an association, which is empowered to expel 
members for misconduct, decides to a 

after making a fair inquiry into the truth of the 
facts alleged against him and after notice to him 
that his ooadnot is about to bo inquired into and 
giving him an opportunity <»f stating his cage, and 
its decision is arrived at in good faith with a view 
to the common interest of the aggooiation, its 
decision cannot be' successfully challenged in a 
Court, [p. 662, cols. 1 & 2.] 

Tribunala which exercise a punitive jurisdiction 
on an alleged charge of misconduct, whexeby a man 
may be deprived of his property, must aot in accord¬ 
ance with the ordinary rules of justice and 
fairplay and fairly listen to both sides. In order 
to determine whether a tribunal of this character 
in the exercise of ^uosi-judicial powers hag given 
a decision which cannot be successfoUj challenged, 
the Court has to investigate whether they have 
observed the rules of natural justice and also the 
particular statutory or other rules, if any, prescribed 
for their guidance, [p. 50?, col. t - 
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. The roles of natural justice demand that a man ib 
not to be removed from office or membership or 
otherwise dealt with to bis disadvantage, without 
having a fair and sufficient notice of what is alleged 
against him and an opportunity of making his 
defence, and that the decision, whatever it is, must 
be arrived at in good faith with a view to the 
common interest of the society or institution con¬ 
cerned. If these conditions are satisfied, a Court of 
justice will not interfere with the decision, fp. S63, 
col. J.] 

Appeal agaicst the deaiBion of Mr. Jaaiioe 
Bankir, dated the 26cb November 1918, 

FACTS appear from the jodgmect of 

Banein, J.—The plaintiff saea in this 
action the members of the Gommitfea of 
the Calontta Stock Exohenge Aaeooiation 
for the purpose of having it determined 
that the proceedings of the Committee 
which took place on 27th September 1916 
and 2Dd Deoembir 1916, and by which 
be was expelled from the Asaociation, were 
invalid, and for relief aooordingly. The 
defendants have dropped all queationa as 
to any errors there might be in the exact 
persona who ought to have been sued. 

It appears that some days before tba 
15th September 1916 the plaintiff, who 
waa a broker and a member of the Asscoia* 
tion, had a certain verbal conversation or 
negotiation with a representative or re¬ 
presentatives of a firm called Ram Ktsfen 
SnrajmDll as to the proposed sale by the 
plaintiff to this firm of ICO ordinary Empire 
Jute Mills shares. The plaintiff says that 
this negotiation was held in the presence 
of a considerable number of persons at a 
basy time of the day, but that in fact in 
the end no bargain was concluded. Ram 
Kissen Sarajmnll alleged that the verbal 
ooniraot for sale of these shares was con¬ 
cluded, and the plaintiff, not having made 
delivery, Sorajmnli complained to the Com- 
mittee of the Stock Ezobanire by a letter 
of Ivtb September 1916, which is in evi¬ 
dence in ibis case. The complaint having 
been received, the matter came before the 
Committee at three meetings : 27th Septem- 
ber, 2od December 1916, and 12th Janu- 

^ satisfitd that the minntes 
of tbote meetings, Ihough lot nearly so foil 
as IS to be desired, are correct eo far as 
^ey go. Now, by the rules of tbe Stock 
Exobaoge produced before me it appears 
that there is but one rule, and that a 
simple one, under which tbe Committee 

joiifediotion over tbe 

latptiff in such a matter, and it is clear 


law that there is no inherent or implied 
jurisdiction cn tbe part of an association 
ench as this to expel any member; an 
leaving out all worda which have no bear* 
ing upon this case, rule 10 provides that 
tbe member shall cease to be such on tbe 
happening of any of the following events : 

(а) On the Committee being of opinion 
that he has failed to deliver in due oonrEo 
securities sold; (5) On his being found guilty 
in tbe opinion of the Committed of oondnot 
ju-tifying bis expulsion. 

For purposes of this case I may confine 
myself to (a), because I think that the 
attempt tt) put any case at all upon clause 

(б) merely burdens tbe defendants’ case. 

I am quite satisfied that no charge under 
clause ib) was even mooted at tbe meeting of 
27th September, and 1 find in the result 
that apart from the trial on tbe 27th 
September there wa», and purported to be, 
no trial at all. I oonfioe myself, therefore, 
to clause (a) of the rule. Now it is to 
be noticed that the jurisdiction given by 
rule lO is not given as a juriadiotion for 
the settlement of disputes or as the establish¬ 
ment of a domestic Court of arbitration. 
Though tbe matters specified in rule 10 
probably comprise everything that can well 
become^ matter of dispute sc far as ordinary 
Stuck Exchange busicess is conoernod, the 
only jurisdiction to enquire into and to 
determine them is tlje jnrisdiofion to come 
to a finding upon which the membership of 
the party against whom it is pronounced, 
shall ocase. The nUima tqHo is tbe only 
ratio. Putting aside the provision in rule 
4 that 5 members shall form quorum ton 
which nothing in this case turns), no regnla- 
tioDs have bren proved or even Euggeeted 
by which a procedure is laid down for the 
Committee. There is no rule as to the 
giving cf a written notice to the parties 
oorcerred. There ,a no rnie reqnirinK a 
dehn.le lengih cf noti.e. There ie no rnJe 
ttB to what .Cformation any notice nmet 
eonta.n bt.ll lets la the oommitlee hamper, 
ed ,n the erero.ae cf ile aingie and draetie 
rower by the reqniremenfe of any epcoial 
n;ajor,ty The only thing it .an do ia to 
erpel, acd enbjeot to the law of tbe land 
,t can do that as it I.kea. Now. it ia 
qe.te c.car ,n a ease cf this aort, where 

Ibere is oo ou.ienlion that the xnloaut the 
Booiety are themselves unreasormbic, that 
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the law will jealoDsly eonBider, 6refc, whe¬ 
ther the rnlee have been strietly obeyed j 
ieeondly, whether the deoision has been 
hona Me ; and thirdly, whether the proceed- 
ings have been oondnoted aooording to the 
prinoiples of natural juetioe ; and in this 
last matter there is icoluded as part of the 
requirement of natural justice the require¬ 
ment of a reasonable notice to the party 
eomplained of as to what be ie going to be 
tried about. Now. the plaintiff in this case 
complains, not of breaches of any procedure 
rules of the apsooiation (for such rules there 
are none), but of the general and paramount 
principle of law that such a jurisdiction 
most be exercised 6ona fide, and in accord¬ 
ance with natural justice. Turning to the 
plaint for particulars I find that paragraphs 
7 to 12 of the plaint disclose the following 
specific allegations and no others—tbat on 
the 27th September the Committee heard 
the complainants and their witnesses, but 
did not, and would not, allow the plaintiff 
to cross examine in spite of bia request, or 
to call evidence on his own behalf although his 
witnesses were present. Paragraph 10 
charges that the Committee acted in bad faith, 
paragraph 11, as I read it, is meant to allege 
that the plaintiff’s expulsion was determined 
on this meeting of 27th September, and 
paragraph 12 intimates no fresh complaint of 
the Committee’s procedure when referring 
to the meeting of the 2nd December. The 
meeting of January 12tb is cot referred to 
as a meeting at all, (hough (he plaintiff 
was present thereat as he himself told me 
in the box. The case then with which the 
plaintiff comes into the Court is simply 
this; that the Committee at the meeting 
of 27th September decided upon bis ex¬ 
pulsion without allowing him to cross* 
examine the witnesses agaiuet him or to 
call evidence on bis own behalf ; and speak¬ 
ing for myself, if this were proved, 1 for 
one should have little difficulty in holding 
the charge of mala fid^s proved. 

When the caee was opened to me by 
plaintiff's Counsel the only issue offered by 
him or settled by me was as follows, and 
this was accepted by both sides :_ 

" Whether the action of the Committee 
on 27th September 1916, and 2Dd Decem¬ 
ber 1916, or one or other of there dates 
was contrary to natural justice in respect 
of the absence of an opportunity to the 


ii«2d 

plaintiff to eross* examine or to oall witnesses, 
on bie behalf.” 

When the plaintiff came to give his evi-^ 
denoe, however, he alleged two further faota^ 
as matters of complaint against the con¬ 
duct of the Committee at both meetings, 
but more particularly at the first meeting. 
The first complaint was that be bad no' 
notice or no sufficient notice of the meeting. 
The second was that he never knew until 
after the third meeting of the 12th January 
that the Committee had decided against 
him at the first meeting and ordered him to 
make delivery by the 6th October. Having 
regard to the charge of mala fidet and to 
the fact that the question of notice might 
have a bearing upon the question as to 
whether the plaintiff had a real and proper 
opportunity of prcduciog evidence and of 
cross-examination, I did not think it 
necessary or advisable to shutout tbjs evi* 
denoe of new grounds of complaint., it was 
proved before me in the course of the 
case, however, that the one person who 
could give any proper or valuable evidence 
for the defendants as to these new grounds, 
was the gentleman who at the time acted 
as secretary to the assooiatioD, and that 
as he was serving with His Majesty’s forces, 
bis evidence could not, without eome time 
and difficulty, be obtained. In these oir- 
oumstanoes 1 drew the attention of learned 
Couneel for (he plaintiff to the position thus 
created when the question of iosufficient 
notice was referred to by him in hie reply. 
He very properly and frankly explained 
that the first time be bad heard of this 
ground of complaint was when the plaintiff 
gave his evidence in the box and after 
the opening of the case and settlement of 
the issue. On beiog put to bis election 
whether or not he would ask leaye to 
amend bis pleadings so as to enlarge hie 
case, and upon being told by me that 
such leave, if granted, would only be granted 
upon terms as to costs, ha elected not to 
ask for such leave tut to go on with his 
case, as it was. The two new grounds are 
both of them in the same position ; the 
only difference between them being that 
on the evidence I am fully satisfied, with- 
out further evidence from the defendants, 
that the second ground is utterly ucfouqded 
ID fact. Neither ground is now open to 
the plaintiff, 
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I oome DOW to the meeting of 27th 

September, and to the qaestion whether 
the plaintiff was refased leave to arose* 
examine the eomplainant’e witneesee. In 
answer- to his own Oonnsel when examined* 
in ebief, the plaintiff gave the following 
answers:*— 

*'Did any question of oross-examination 
ariseP—No.” 

“Did yon want to pat any qaeetion to 
anybody?—I said that their statement was 
ineorreot; and asked the oommittee to take the 
evideoee of my witnesses, and that I was 
in a position to prove it.” 

.Mow, that is the only piese of evidenoe 
given by the plaintiff on the sabjeot so 
far as I aan find. In my opinion this 
statement of the plaintiff’s is not true. I 
dnd it proved that be did in faot oross* 
examine the witnesses for the oomplainant 
as is deposed to by tbe oommittee 
members oalled for tbe defense, bnt it is 
enoagb to nay that reading the plaintiff’s 
own evidenoe by itself, there is not a tittle of 
evideoee that tbe right of aross examina* 
tion is demanded by, and refased to, the 
plaintiff. When ebsllenged to ennmerate 
his grievanoes in oross examination, the 
plaintiff does not inolode this as one. 
The witnesses sammoned, Sham Lai Labs, 
Girendra Nath Roy, and the evidenoe of 
the Chairman, Mr. Berridge. taken before 
this Goart in Jane, leave me no room 
for doabt that tbe oommittee was most 
anxioQB to be fair to tbe plaintiff. The 
mere faot as to what they did to give 
him time to oomply with their deoision 
showed that they were willing to be not 
only fair, but oonsiderate. The plaintiff 
himself disolaimed tbe saggestion that the 
oommittee were inimioal to him and the 
plaintiff’s own Gonnsel withdrew in his 
reply the suggestion that there was any 
malioe towards the plaintiff. Tn these oir* 
oumstanoes it is not easy to see bow the 
Court^ oan be invited to believe that this 
oommittee of representative brokers allowed 
themselves to deprive the plaintiff of what 
every one knows to be essential to the 
very Eemblanoe of a fair trial. It gives 
me a very bad impression of tbe plaintiff’s 
oase when I Bod that if T look back to 
the letter of 19tb January 1C17, in whiah, 
the plaintiff having just been exoluded 

from the Exahange dnd having taken 


legal advioe, his Attorneys pnt forward bis 
ease for tbe first time, the allegation 
that he asked for an opportnoify to 
oross examine the oomplainant to falsify 
tbe eomplaint, we were informed that he 
was not given a obanoe” is the only 
speoifis allegation in that letter. It is 
highly improbable—there is no evidenoe 
in sapport of it—tbe nntrntb of it has 
been plainly established before me. 

Tbe next complaint is that the defendant 
was not allowed to sail witnesses on his 
own behalf. Tbe plaintiff's evidenoe in 
examination*in obief is on pages 4, 5 
and 6 of tbe short-hand notes; in oross* 
examination bis story is the same, and 
it is often repeated. Pressed in oross* 
examination for the names of tbe witnesses 
whom he wished to oall, he gave fonr 
names, one of whioh is ^gbubir Chobey. 
When re-oalled into tbe witnees^box at a 
later stage and asked by me what these 
four witnesses were to give evidenoe 
about, be answered that they were not 
witnesses who were present at tbe time 
of tbe alleged oontraot, hot were to prove 
that be bad taken an oath in tbe name 
of the Koran, an episede whioh I fiod 
desoribed on page 3 of the notes. 1 find 
it proved by the defendants that the 
plaintiff’s atoiy here again is utterly untrue. 
It is quite true (bat tbe defendants’ 
evidenoe is not so preoiee or so olear 
as I should have been entitled to expeot. 
Tbe reason is that no proper record of 
what happened at tbe meeting in tbe way 
of oalling and examining witnesses was 
n ade at the time, and tbe defendants’ 
witnei^ses have nothing whatever to assist 
their reoolbotion of what took plaee some 
two years ago. The oommittee certainly 
would be well advised to record anoh 
matters if only as a protection to them* 
selves, but still I find as a faot that he 
did oall witnesses; that he eould have 
oalled, and did oall, as many witnesses as 
he liked; that one of the witnesses aotnalJy 
oalled by him was the very Raghubir 
Chobey, whose name the plaintiff mentioned. 
No charge could be more clearly a charge 
of malioe and bad faith against the 
members of tbe oommittee than to say 
that in a dispute as to the existeooe of 
a verbal bargain, evidenoe was offered by 
one side and that evidenoe was summarily 
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shot ont and judgment then given against 
him. Take away the suggestion of malice, 
and the charge becomes praotioally in- 
oomprehensible. Business men may 
be amateur lawyers; they may be 
summary in their methods or have 
inaoourate notions of procedure, but to 
shut out all depenleit evidence in a case 
such as this was would not occur to one 
man in a thousand or even one dishonest 
man in a hundred. The evidence of Mr. 
Somers for example according to what 
happened at this meeting was extremely 
haay. He would hardly pledge himself to 
any precise and particular fact, but 1 
am quite sure, having seen Mr. Somers 
in the box. that it anything such as the 
plaintiff alleges had taken phos, Mr 
Somers would have noticed it and would 
have remembered it for a very long time. 

I am quite sure that he would 
forgotten chat was contrary to all his 
idela of fairpUy. and I am quite satis¬ 
fied ■ the evidence of -Mr. Somers however 
vague, is strongly in support of the defend¬ 
ants’ case upon an issue such ns this. 
Thave seen three members of the committee 
in the box: 1 have had some opportunity 
of ganging the account given by the 

Chairman in done- I 
only that they were honest, not only that they 
were reasonable, but that they were oonscien- 
riouely determined that the plaintiff should 
hove fairplay. My opinion on ‘bis is 
aonBrmed when I look at he plaintiff s 
Attorney’s letter of 19th January, the 
letter in which the refusal of leave to 
cross examine is alleged. There is not a 
word in that letter of this yet more crnde 
rniustice, the refusal of leave to call his 
own witnesses. The letter of 9th Pebruary 
is equally without a reference. Whatever 
else might have been left to be covered 
hy general expressions, this at least any 
Attorney would have put in the 

of his case, and most with caustic comment. 
1 think 1 should he doing less than justice 

to the members of the J 

failed to say that I do not think that he 
plaintiff’s evidence as to the way in wh ch 
their business was conducted at the 
of the 27th September has any 

"egree of credibility at all; that I accept 
the evidence of the defendants’ witnesses 
ns vindicating the committee and every 


member of it from the allegations npon 
wbioh this aotion has been brought. 

Now, the committee tried the iesne 
between the plaintiff and complainant onee 
and only onoe; they decided against the 
complainant on the 27th September. Their 
deoieioD war, and could be only one thing 
in Bubetanoe, tiz., that be had failed to 
deliver in doe oonrse securities sold. In 
justiae, or perhaps in mercy to the 
plaintiff, instead of patting for ward at once 
the formal expression of their hnding in 
snah a way that the plaintiff wonld 
necessarily be expelled, they delayed 
giving such expression to it in order to 
give him a chance. He wai given till 
the 6th Oatober to deliver, and, as we 
know, he did not deliver. The next 
meeting wae the 2Qd Daoember. ^ It is 
oommon gronnd that at the meeting of 
the 2nd December the case was not re- 
heard. The qnestion, and only question, 
then was whether the plaintiff had 
availed bimeelf of the indnlgenae accorded 
to him to enable him to evade the 
neoasaity for formal expression of the 
Boding come to at a previona meeting, 
and to evade the penalty which was 
attached thereto. It is quite clear that 
bis own statements at the resond meeting 
showed that he had thrown his chance 
away. The plaintiff now alleges that not 
even at this meeting did be know not 
indeed till after the 12th January did he 
know—what the Boding of the Committee 
of the 27th September had been. I dis¬ 
believe this altogether. I think that that is 
a farrago of sheer untruth. I am satisfied 
that what happened at the meeting was that 
the plaintiff was obstinate, that be was 
reasoned with, and was warned. Unfor¬ 
tunately he was reasoned with and warned 
in vain. Not only so, hot it appears 
from the evidence of Sham Lai Laba that 
a kindly enggestion of settlemsnt was 
pressed both on the plaintiff and com¬ 
plainant. Even at this late stage the 

matter might have been settled by agree- 
ment between them. Nothing wae done. 

The matter came again before the 

meeting of the 12th Jinuary, and not 
till then when it was evident that the 
plaintiff bad done nothing, and was 

permanently mn’cd to do nothing* 

were the full consequences of the depifliou of 



Vol. LVt] INDIAN 

UOHAHED KAUMQDDIN V, &TCWABT, 

27fch September carried into effect. The 
committee did tbeir best to save bimy bot he 
wonld not be saved. 

■ I mast add a vord as Jo another issue 
which has been abandoned. That is the 
issue that plaintifi was entitled to take 
some advantage of the fact that the 
complainants were an insolvent firin, and 
had no right to be members of the 
aissooiation. It turned out before me 
that the complainants were adjudicated 
insolvents on 27th Clovember 1912, but 
that they were discharged prior to the 
proceedings about which 1 am now con* 
oerned, tu, on the 24tb March 1916, so 
that this point also has failed. Finding 
as [ do that the committee’s proceedings 
were not unfair, that they have been 
attacked as to tbeir hona fides most unjustly, 
the plaintifi’s oase is disproved in every 
point. I do not think it my doty to 
examine into the question whether any 
more points could possibly have boen taken 
by way of objection to the proceedings. 
But 1 may add that if there are any 
more of these oases, the committee would 
be well advised to bear in mind what I 
have eaid as to the true construotion of 
rule 10, to remember that a tribunal 
which ie slack about keeping a full record 
of its proceedings will always find itself in 
tronble; that they shonld be as full, formal 
and accurate as possible in all matters of 
recording tbeir proceedings giving notice as 
to complaints and decisions. 1 leave it to 
them to obtain advice from others as to the 
application in detail of these criticisms. 

The action must be dismissed with oosts, 

Messrs. A. N. Ohaudkuri^ B. 0, Qhose and 
S, N. Butt, for the Appellant. 

Messrs. L. James and Am€*.r Ali, for the 
Bsspondents. 

JUDGMENT. 

MooAERJir, J.—This is an appeal by the 
plaintiff in a suit for declaration that the 
proceedings of the committee of the Calcutta 
Stock Exchange Association expelling him 
from its membership were void and inopera¬ 
tive. Mr. Justice Rankin has dismissed the 
suit, ou the ground that the plaintiff has 
failed to establish that the proceedings were 
vitiated by illegality. 

The tenth paragraph of the Rules and 
Regulations of the AsRooiation contains the 
followirg provisionE; '^Oessation cf rnember- 
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ship:—A membsr shall oeaie to be such on 
the happening of any of the following events: 
(a) Subject to the present existing regula* 
lations regarding adjndioation on time 
bargain contract?, on the committee being 
of the opinion that he has failed to pay in 
dus course for securities delivered or to 
deliver in due course any difference in 
respect of any bargain or fail to pay any 
money due by him in any way arising from 
any Stock Exchange transaction, either 
directly or indirectly, or that he has become 
or been adjudicated a bankrupt: ib) On 
his being fmnd gullJy, in the opinion of 
the ooDimittee, of conduct justifying his 
expnlsion.” 

Oa the 15th September 1916, Ramkisen 
Dasa Soorajmull reported to the Honrary 
Secretary of the Calcutta Stock Exchange 
Assooiation that on the 6th September they 
bad purchased from Mahomsd K.alimnddin 
(the present appellant) 100 ordinary Empire 
Jute Mills shares at Ri. 37-4-0 per share, 
delivery for one week’s time from the date 
of sale, and that be bad failed to deliver 
the shares dne. As this was a matter which 
oonld be dealt with by the committee under 
clause (a) of rule 10, a meeting of the 
committee was held on the 27th September 
1916, when the following resolution was 
recorded: **Dealt with a complaint of Ram- 
kishen SoorajmuU against Kalimuddin Khan 
with regard to an alleged transaction; the 
committee being of the opinion that the 
transaction actually did take place, the Hono¬ 
rary Secretary wae instructed to inform 
Mahomed Kalimuddin that he must deliver 
the shares to the oompUinant within 6th 
October.” The matier was next considered 
at a meeting held on the 2iid December 
1916, when the following resolution was 
recorded; “Further, a letter was received 
again from Ramkissen Dass Soorajmull 
complainant against Mahomed Kalimuddin. 
U was resolved that the decision of the 
committee arrived at on the 27th September 
mast be enforced or Mahomei Kalimuddin 
bo expelled.” Finally, on the 12tb Jannary 
lf>17, the committee recorded the following 
resolution: “Received a farther complaint 
from Ramkissen Das Soorajmull against 
Mahomed Kalimuddin and ib was resolved 
that in view of the decision of the committee 
arrived at on the 27tb September and 
again oooBrmed at a committee meeting 
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OQ December 2Dd, at both of wbioh meetiogs 
the latter atteoded, was daly iDformed of 
SDoh deoisioD, the Hooorary Secretary was 
instrnoted to Dotify him that under the 
Kales of the Assooiation bis membership 
had oeased and thereby warned not to 
enter the rooms of the eommittee/* This 
desision was intimated to the plaintiff on 
the same day; and be thereafter institated 
the present enit on the 7tb September 19)7. 

Mr. Jnstioe Kankin states in bis jndg* 
ment that when the ease was opened by the 
plaintiff’s Connsel, the only issue offered by 
him was as follows and this was aooepted 
by both aides:—“Whether the action of the 
oommittee on 27tb September 1916 and 
2nd December 1916 or one or other of 
these dates was contrary to natural jostioe 
in respect of the absence of an opporlanity 
to the plaintiff to cross rzatnine or tooall 
witneEses on his behslf.” At tie trial, 
howeyer, two further facts wore stated as 
matters of complaint against the condnot of 
the oommittee at both meeting?, namely, 
first, that he bad no notice or no suflSoient 
notice of the meeting: and secondly, that he 
never knew, until after ibe third meeting of 
the l2th January,'that the committee bad 
decided against bim at the first meeting 
and ordered him to make delivery by the 
6th October. The learned Judge held that 
if the plaintiff desired to rely upon these 
two grounds, the plaint must be amended, 
and expressed his willingness to grant 
leave to amend on terms as to costs. The 
plaintiff, however, elected not to ask for such 
leave and to go cn with the oase as it was. 
Conseauently tbe eubstantial question in 
controversy which has been decided is that 
formulated in the case as opened by tbe 
Counsel for tbe plaintiff. The learned 
Judge has held that tbe story of the 
plaintiff cannot be accepted as true. We 
have ooneidered the whole evidence which 
has been placed before os and commented 
upon by tbe learned Advocate General, and 
we have arrived at the conolnsicn that 
tbe decree made by the Court below should 
not be disturbed. 

Tbe rules applicable to oases of this 
obaraoter are well settled and are based on 
the principle that the oommittee empowered 
to expel a member must make a fair 
enquiry into the truth of tbe alleged 
facts, after giving notice to tbe member 


4 

concerned that his oouduot is about to 
enquired into and giving bimanopportunityj 
of stating bis case to tfaem. The leading 
deoisions on tbe subject are the judgmento 
of Sir George Jessel in Labouchere v. Sari 
of Wharncliffe (1), Busaell v, Bussell (2) and 
Dawkins V. Antfobus (3). The first case 
empbas’zss the importance of fair enquiry, 
after notice to tbe member concerned and 
opportunity given to him to meet the charge., 
In tbe second oase Sir George Jessel referred 
with approval to the decision of Kelly, C.B., in 
Wood V. Wood (4) and observed as follows 
“ I must say it contains a very valuable state* 
ment by the Lord Chief Baron as to bis view 
of tbe mode of administering justice by 
persons other than Judges who have judicial, 
functions to peiform. The passage I mean 
is this, referring to a Committee; they are 
bound in the exercise of their funotionp, by 
tbe rule expressed in tbe maxim audi alieran 
partem^ that no man shall be condemned to con* . 
sequences resulting from alleged misoondnot 
unheard and without having tbe opportunity 
of making bis defence. This rule is not con* 
fined to tbe conduct of strictly legal tribunala 
but IS applicable to every tribunal or body 
of persons invested with authority to adjudi* 
cate upon matters involving civil oonsequenoea 
to individuals.'* 

In the third oase, stress was laid on the , 
aspect that a power of expulsion must be . 
exercised bona file and not from any indirect 
or improper motive, and this view was ap« 
proved by tbe Court of Appeal. These and . 
other deoisions were reviewed by Aatbury, J., 
in Oassel v. Inglis (5), where the rule was ; 
stated to be that tribunals which exercise a 
punitive jurisdiction on an alleged charge of 
misoondnot, whereby a man may be deprived , 
of his property, must act in accordance with 
the ordinary rules of justice and fairplay and : 
faiily listen to both sides. Tbe essence of 
tbe matter thus is that, in order to determine 
whether a tribunal of this character, in tbe - 
exercise of guost-judicial powers, has given a 

decision which cannot be successfully cbal- 

(1) (1880) 13 Cb. D. 346 at p. 850; 41 L. T. 688; 28 
W. B. 367. 

(2) (1880)14 Ch D. 471 at p. 478; 49 L. J. Ch. 268j ' 
42 L. T. il2. 

(3) (1881) 17Ch.D.615 at p. 622; 44 L. T. 667; 29 
W. R. 611. 

(4) (1874) 9.Ex. 190 at p. 196; SOL. T. 816; 22 W. 
11. 709. 

(5) (1916)2 Ch. 211 atp, 229; 86 L. J. Ch.669;"ill4 
L. T. 935; 32 T. L. R. 566. 



Vol. liVt] INDIAN 

OANlPATHlTi PILLAl 0. OOPALA AITIB. 

leoged, the Court has to investigate whether 
the; have observed the roles of nataral jnstiee 
and aleo the partienlar etatatory or other 
roles, if any, preesribed for their goidanoe; 
Andfewi v. Mitchell (6). The roles of natural 
jostioe demand that a man is not to be 
rembved from offiee or membership or other* 
wise dealt with to bis disadvantage, without 
having a fair and eoffiaient notioe of what 
b alleged against him and an opportunity of 
making hia defense; and that the deoision, 
whatever it is, most be arrived at in good 
faith with a view to the aommon interest of 
the eooiety or institution oonoerned. If these 
eonditioDS areeatisGed, a Court of justioe will 
not interfere with the deoision. 

Now, in the oase before ns, the Gret meet* 
ing of the oommittee was held on the 27th 
September 1916. There is no doubt upon 
the evidenee that the plaintiff was present 
on that ooflasioD, brought forward witnesseF, 
and orosB examined the witnesses who 
were prodnoed by his opponent. An ob> 
jeotion aoold have been raised by him that 
he bad no notioe or soffioient and preoise 
notice ; bat that was not the position taken 
up by him. He did not eomplain that 
he had not snob notioe and was plaoed 
at a disadvantage because be did not know 
what was alleged against him. On the other 
hand, the evidenoe makes it olear that 
he knew what the oase against him was; vts., 
that the oomplainant alleged that there had 
been a breach of the oontraot entered into 
with him on the 6th September 1916 for the 
sale of ICO Empire Jute Mills shares to be 
delivered within a week. He denied the 
ezistenoe of the oontraot. The oommittee 
Game to a different oonolosion; and thereupon 
it was within the oompetenoe of the oom* 
mittee to make an order forthwith for bis ex* 
pulsion^ This, however, they did not do. They 
instrnoted their Honorary Secretary to inform 
the appellant that he most deliver the shares 
to the oomplainant within the 6th Ootober. 
The Advocate General has oontended that 
by this the oommittee really made a new 
oontraot between the parties and that the 
plaintiff has been expelled from the 
MBOoiation not beoause of his failure to 
carry out the original oontraot, bat 
beoause of his failure to oarry cut the 
order of the oommittee. We are of opinion 
that there is no force in this oontention, and 
(6) G905) A. 0. 78j 74 L. J. K B. 333} 91 L. T. 637. 
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the action of the oommittee oannot be sue'* 
oessfnlly impugned on this ground. The 
order of the committee reoorded on the 12th 
January shows that the plaintiff had attended 
both the previous meetings and that he had 
been duly informed of their deoision. The 
oral evidenoe also shews that the plaintiff 
was present at the meeting held on the 
2Qd Deoembsr 1916. It has been argued, 
however, there is no satisfaotory evidenoe 
to show that the deoision of the com* 
mitte, dated the 22od September, was 
ever oommunioated to the plaintiff. 
But the plaintiff did not taka np 
this position on the 2nd Deoember. He 
did not urge that be was willing to abide 
by the deoision of the committee and that 
he had failed to deliver the shares to the 
oomplainant on or before the 6th Ootober, 
because he had no intimation of their order. 
On the other hand, the evidenoe shows 
that be took np a determined attitutde 
not to abide by the deoision of the oom¬ 
mittee. Ultimately, on the 12th January 
1917, the oommittee oame to the oonoln* 
sion that the plaintiff must be expelled. 
This expulsion in snbstanoe was by reason 
of bis failure to oarry out his 
oontraot with the oomplainant; and the 
lanienoy whioh the oommittee bad shown 
to the plaintiff unquestionably did not vitiate 
the proceedings. 

The result is that the judgment of Mr. 
Justioe Rankiu is affirmed and this appeal 
dismissed with costs. 

Fletosids, J.— I agree. 

Anpeal diitnitied. 


MADR4S lUGH COURT. 

Af’i'SAL AGAi*»?T Ai'pellatb Order No. 19 

OF 1917. 

Deoember 3, 1918. 

Present-. —Mr. Justioe Sadasiva Aiyar and 

Mr. Justioe Spenoer. 

A. C. GAXAPATHIYA PILLAl and 
ANOT.iiR—P laintiffs—Petitioner-s 
Nos. 2 AND 3 —Appellants 
venue 

GOPAIjA AIYER and others—RE spo.Ni st;!. . 

Iraiisitir of Propertfj Act (IV of . $■ P/;' — 
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Civtl Procedure Code (Act V of 1908), 48,0.. 

XXXIV, r. 5-LimU(ition Act (IX of 1908), Sch. .. 
Art$. 18), 18:?— ilortgage-decree—Api.licatioH for 

order ohsolute—Repeal oj ss.SS,S9, Iranffer of Pro-, 
perfy Act, before ejiplry of time fixed for payment- 
prior application xvithin three years, dismissal of—Final 
decree, app)jcafjon/or, whether necessary — Umitafion. 

A mortgage decree liaviug been passed on ICth 
December 1P08, the decree-holder applied on 2iid 
December 1911 for an order absolute for sale. 
That application having been dismissed for default, ' 
the decrcc-holder again applied for an order, 
absolute on 2Pth April 19U: 

Held, that the decree-holder liad a right to make 
the application for order absolute on 2tth April 
1914 and that the right was not barred by Article 
182 of Schedule 1 to the Limitation Act or by 
section 48, Civil Procedure Code. [p. 666, cols. 1 •& 2.] 

Per Sadasiva Aiyar, J.—A decree passed under 
section ‘88 of the Transfer of Property Act gave 
a vested right to the decree.holder to apply in 
execution for an order absolute and the repeal 
of the said section by Order XXXIV, Civil 
Procedure Code, could not take away this right, 
[p. 565, col. ).] 

Pet Spencer, J—The application of 2nd December 
1911 was a stop-iu-aid of execution: but if it were 
deemed necessary, owing to the introduction of 
Act V of 1908 while the suit was pending, that the 
decree-holder sliould apply for a final decree, the 
applications of 1911 and 1914 might be treated as 
applications under Article 181 of the Limitation 
Act for a final decree, the second application being 
treated as a continuation or revival of the first, 
[p. 666, cols. 1 & 2.] 

Appeal against the order dated tbe 25tb 
September 1916, of the Uislriot Court, 
Tanjoie, in Appeal Suit No. 328 of 
191?, preferred against the order of tbe 
Ccuft of the District Muusif, Tirnvadi, in 
Second Appeal No. i02 of 1914, in Exe- 
oution Petition No. 292 of 1914, in Original 
SoitNo.206 of ISO?. 

PACTS appear from tbe judgmeut. 

Dr. S. SwawtnolA'iM, for the Appel* 
lants.—Tbe lower Court should not have ap¬ 
plied the provisions of Order XAXIV, Civil 
Procedure Code, to tbe case. Tbe mortgage 
decree wae passed in 1-03. Tbe first 
application for order absolute was in 19.1, 
within three years of that date. Tbe eeoond 
application was in 1914 also within three 
years and in time. The repeal of sections 
b8 and 89 of tbe Transfer of Property 
Act before tbe time fixed for payment, 

1 , €, March 1909, could not aifoot tbe 
vested right acquired by tbe decree holder 
to apply ID execution for an order absolute. 

As Ibero is no preliminary decree in 
the caee. tbe decree bolder cannot apply 
for a final decree. 


Tbe present application is not barred b;^ 
Article 182 of the Limitation Act or 
section 48, Civil Procedure Code. 

In any event tbe deoree bclder should be 
permitted to treat bis applications 'of 
1911 and 1914 as applications for final 
decree. 

Messrs. A, VenkatroyaUdk and L. Venkata- 
narasiahf for the Respondents.—The sections 
88 and t9 cf the Transfer of Properly 
Act bavieg been replaced by Order XXXlV, 
Civil Preoednre Code, before the time fixed 
for payment, the proper oourre for the decree* 
holder was to apply fer a final decree. 
He had no fight to apply for an order 
absolute. 

See Nimmala Mahankuli v. Kallakuti 
Suhba Bao (1). 

JUDGMENT. 

SaOasiva Aitab, J.—Tbe deoree-hojders 
are tbe appellants. Their application was 
under section 89 of Act IV of 1^81 for 
an order absolute. The application was 
made in 1914 within three years cf a pre* 
vioQs application- of December Isll for 
tbe same relief, tbe right to obtain that 
relief under tbe decree of December 190S 
having accrued in March 1909. . That 
application was dismissed by tbe Munaif 
on the groundF:—• 

(а) that Article 181 (old Article 178) _ 
applied to tbe. application for an order 
absolute under the ruling in Rungiah 
Goundan Sf Oo. v. Nan'appa Bow (2); 

(б) that, therefore, it was barred as made 
after three years from March 1909; 

(c) that the decree- holders had no right 
to apply for an order absolute bat could 
apply only for tbe passing of a final decree 
according to the provisions of the new 
Civil Procedure Code. 

'The District Judge confirmed tbe order 
of tbe District Muusif on only the ground 
(c), namely, that tbe decree bolder had no 
right t) apply for an order absolute but 
only for a final decree and snob an applica*. 
tion was barred under Article 181. 

Following the reasoning of tbs denfion iti ^ 
Balaii Kao v. Rarirama Ohrtty (3), .which' 
approves of the decision in Mahommad Husain 
v. Abdul Kareem (4), I would hold that the 

4 

« 

{1)41 Ind. Gas. 268}32M. L. J.455. 

(2) 26 M.760; 13 M.L. J. 412. , 

(3) 32 Ind.Cas. 39. ‘ ‘ 

(4) 20 Ind. Cas 237; 89 M. 644; IT M. 1. t 424. 
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.-deer^e passed io . 'Daeeinber: -1908; .nader 
seetion e8 of Ast IV’of 1822 gap^.'* vested 
pight to the daoree-holder to obbaid an 
order ehsolate tn exeaa’ion proaeeiinga and 
that he oould, therefore', apply under 
eeetion 89 of Ait IV of 18 j 2 for suah an 
order. 

Thongh seationa 82 and 89 of the 
Transfer of Praperty Aob had been repsaled 
before the time allowed to the iadgment- 
debtor for making the payment (March 190,)), 
the vested right of the deoree-holder to 
apply in exeontion for an order absolate 
on the expiry cf the time granted to the 
jadgmint'debtor for payment oannot be 
taken away by the said repeal [see 
aeotioD 6 of clauses fc). and (e) of the 
General Glaaees Aat]. If bis right to 
apply under aeotion 89 is held to have 
been taken away by the new Code, he 
oannot also obtain a Bnal dearee nnder Order 
XZXIV, role 5, as a final decree preanp- 
poses a preliminary decree nnder Order 
XXXiy, rale 4, and the dearee of Deaember 
1908 was not a preliminary dearee Uee 
Malikirjunadu Setti v. Lingamurthi Pantulu 

( 5 ) 1 . 

The resnlt would be that the decree, 
holders have got a final decree nnder 
seation 88 of Aat IV of 188 i bat can 
neither get an order absolnte nor a final 
dearee to make it ezeontable. 

The respondents* learned Vakil relied on 
the oa?e in Nimmala M-ihankali v. Kalla- 
hurt Suhbi Bao (1). 1 am not qaite 

sire whether 1 have been able to airreotly 
understand the langnage of that jadgment 
and the faats, thongh I have oirefally 
gone through the reoords (inaladiog the 
printed papeis and the jadgment). The 
District Mansif’s jadgment in that oase 
was piseed in September 1908, bat the 
ease went up to the High Coart, in 

eeoond appeal and the jadgment and the 
deoiee in eecond appeal were passed on 
2Jth Jnly 19i0. That decree is referred 
to in Mahankdi v. Kallaku-ri Subba 

Kao (1) as “ the final decree on 

sioond appeal.*' It is donbtfal on the 
langnage whether the learned Judges meant 
that it was the dearee which was passed 
finally by the High Goart in the litiga. 
tiJD nr whether there <Aa^ at first a 

(5) 26 M. 244j 18 M, L. J. 279. 


preliminary deiree and the High Goart 
afterwards pasied a final dejres'-on 2)th 
Jaly 1910; Bab a pirusal of tha records 
shows that they intended the former. 

The next qiejtion is whether the High 
Court’s decree of 29th July 1910 mist 
(like the Dlstriot Mamif’s decree in that 
Bait) be takso to have been passed under 
section 8d of Aot IV of 1882 or as a 
preliminary dearee under Order XXXIV, rule 
4 (I) of the new Civil Proaedare Code. 
After the best ocnsideration 1 have been able 
to give to the qaestioo, I think that the 
learned Judges treated it as a preliminary 
decree passed by the High Court nnder 
the new Code and then they applied 
Article l8l to the appliaation for a final 
decree. They yet held, however, that the 
application of 1914 to pass the finaldesree 
following the preliminary decree of 1910 
was not barred beoauss they aay it was 
conceded” (evidently by the Vakil for 
appellants) "that if time acarued from the 
date of the appellate decree the present 
application wonld nob be birred by limita- 
tioD.” What facts, such as an acknowledg¬ 
ment by the judgment-debtor of ^ the 
existence of the right to apply made within 
three years or an acknowledgment that the 
application of 1914 could bs treated as a 
renewal of previous application made 
within three years of July 1910, led the 
appellant's Vakil to make that oonaession 
does not appear from the reo Jrds 

I think that 1 can say with some cod- 
fidenae that the learned Judges could not 
have considered the High Court’s decree 
of 1910 as one passed under section 88 
of Aot IV of 1882, ai they applied 
Article 161 not Article 162 to the applica¬ 
tion of 1914 and one of the learned 
Judge? wlio decided Nimnila M.ihankali v. 
KilUk'tri .hfth'n Rao (l) (Mr. Jujtloe 
Sediagiri Ayyir) wa? a party to the prior 
decision i«t Mnhammai Husain v. Ablul 
K<jTt'‘ .n (4), which clearly hell [followinfi- 
Ablul Majid v. J iwakir Lil (d)] 

that notwithstanding Rnngiah Ooundan 
Co. V Naniappa Bou- (2) Article 182 
(old 178) and not Article 181 (old 
Article 178) applied to an application made 

(6) 23 In<l Cas. 049; 36 A. 350:12 A. L. J.O’I.: 
]ii Bom L. R. 396; 18 C. W. N. 063; 19 L. J. 
62'h-27 M. L. J. 17;il9U) M. W. N. isn- KJ M. 1.. 
L.41} I li. W. 483 (P. C.). 
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for the passiog of an order absolute under 
seotioD 89. 

In tbe result I would set aside the 
deaisioDS of (he lower Courts and bold 
: [following Mohammad Husain v. Abdul 
Kareem (4) whiob decided that applieations 
for an order absolute ean be renewed at 
intervals of not more than three years till 12 
years expire that the desree-boldere’ applies* 
tion of 1914 to pass an order absolute 
under seotion 89 is legally sustainable and 
oompetent and that it is not barred. An 
order absolute is, therefore, direoted to be 
drawn up by tbe Distriot Munsif in favour 
of tbe deoree bolder, following tbe terms 
of seotion 39 of Aot IV of 1882. The 1st 
respondent will pay the plaintiffs’ oosts 
throughout, snob oosts being also a oharge 
on tbe mortgaged property to be added to 
the deoree amount. 

' Spbncbr, J.^In this oase there was an 
applioation for an order absolute for sale 
within three years of tbe passing of the deoree 
under seotion 88 of (he Transfer of Property 
Aot, namely I on Deoember 2nd, 1911. 

When that applioation was dismissed for 
default, tbe dismissal of the applioation did 
not have tbe effeot of oausing tbe suit to 
be dismisEed or of making the deoree 
already passed null and void. Within three 
years of that date, vie, on 29th April 1914, 
a fresh applioation was made quoting 
seotion 89 of tbe Transfer of Property Aot, 
although by that time the provieions of 
the Transfer of Property Aot for enforoing 
mortgages had been superseded by tbe pro* 
visicDs of Order XXXIV of tbe new Civil 
Procedure Code. 

Under the autborily of tbe Privy Counoil 
in Abdul Majid v. Jawahir Lai an 

applioation to make an order absolute in 
a suit upon a mortgage for sale governed 
by the Transfer of Property Aot falls will* 
in the purview of Article 179 of the Limits* 
tion Aot of 1877, and this was followed 
in Mohammad Husain v. Abdul Kateen (4) 
[see also Balaji Lau v. Harirama Ohetty 

(3)]. 

The applioation of 2Qd Ddoember 1911 
being a 8tep*in-aid of exeontion within 
the meaning of Article 182 of tbe Limitation 
Aot of 190) (corresponding to Article 179 of 
the Limitation Aot of 1877), tbe present 
&Ppli9^tiop 18 n 9 t barred either ArtieJe 


tlMO 

182, Limitation Aot, or by seotion 48, Civil 
Procedure Code. 

If, however, it be held that on aooQuut 
of tbe date 6xed for payment in this osise 
falling on lOth Maroh 1909 after the Code 
of 1908 oame into foros, the deoree*holder 
should apply for a dual decree under Order 
XEXlV, rule 5, instead of applying for an 
order absolute, then I oonsider that suoh au 
applioatiou being an appliaation in tbe suit, 
it is open to tbe plaintiff to eontiaue the 
suit until the stage of Snal decree is reach* 
ed, provided that tbe suit is not meanwhile 
dismissed for any cause, [see La\shmi Achi 
V. Subbarama Aiyar (7)]. In this view I 
oonsider that tbe preliminary deoree holders 
might be permitted to treat both their 
applieations of 1911 and 1914 as applt* 
oations under Article 181 for a '6nal deoree 
and to treat tbe 2Qd as a oontinnation 
or revival of the first applioation. 

1 agree that the appeal should be allowed 
with oosts and that tbe oase should be 
sent back to tbe District Mnnsif’s Court 
for passing tbe neoessary orders. 

M. c. ?. 

Appeal allowed. 

(7) 29 lud. Cas. 142; 89 M. 498; 2 L. W. 403; 28 
M. L, J. 491; (1916; M. W. N. 327; 17 M. L. T. 385, 
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No. 1143 or 1918. 

April 23. 1919. 

Piesenti —Mr. Justioe Greaves. 

Srimati PADMABaTI DASSI and 
ANOTHER—Plaintiffs 

tersus 

BONOM4LI SEAL—DgFSNDANT. 

Lunacy Act (XXXIV of 1868^, proceedings untfer— 
Order oj Judge and deposition of lunatic, whether 
admissible in subsequent snit against lunatic - Hindu 
Law—lnheritance^Mental affection, whether dis- 
qualification. 

Although the order and the report made by a 
Judge in a proceeding in Inoacy under Aot 
XXXIV of 1668 do not fall within either Bections 
40, 41 or 42 of the Evidenoe Act, yet in a Bobee* 
quent suit against the lunatic they are admiBBible 
in evidence under other proviBions of the Aot. 
But the deposition of the lupjttip taken ip the lunacy 
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proceeding would not be admiseible in evidence 
unless he is examined in the subsequent suit, for 
it is admissible only to contradict any 
which he gives in the subsequent snit. [p- 669, cols. 

' According to Hindu Law mental affection, to 
disqualify a person from inheriting, must be of such 
a nature that a man is thereby debarred or incapable 
of performing the funeral rites and offering the 
proper funeral oblations,[p. 669, col. 2; p. 670, coL 1-3 

Mr. N. y. 5iVcar (with him Mr, I, B. Sen), 
lor the PlftiDtifffl. 

Mr, Lavgford James (with him Mr. S. 
Qhosh^i for the Defendaot. 

JUDGMENT.—This is a snit to reoover 
(1) Nos. 35 and 3d, Blaokbarn Lane, (2) 
No. 44, Meohna Ba 2 ar Street, (3) a two- 
- thirde andivided share in No. ), Old China 
Bazar Street, and (4) the sale-prooeeds 
of Nos. 11,12 and 13, Bam Mohan Gbose’s 
Lane, under the following oiroamstanoes. 
One Ananta Ram Seal died on the 4th 
Marob 1907 intestate possessed of the pre« 
miees in snit, leaving a son the defendant 
Bonomali Seal. Bonomali had a son Darga 
Charan, who died on the 13th July 1918 
witbont iesne bat leaving two widows, the 
plaintiffs. On the 2nd April 1908 Sreemntty 
Debjani Daesi petitioned this Coart for 
an enquiry as to whether Bonomali Seal 
was or was not of aneoaad mind and 
incapable of managing himself and hia 
affairs. On the 6lh April 1908 an order 
‘ was made on this petition which was entitl¬ 
ed '* Ir tbematterof Lanaey Act XXXIV 
of 1858 and In ll.e matter of danse 17 of 
the Charter and In the matter of Bonomali 
Seal a Innatio '* by Woodroffe, J., directing 
an enquiry to be held before bim as to 
whether {inter alia) Bonomali Seal was or 
was not of nnsoand mind and incapable of 
managing himself and his affairs and the 
time daring which be bad been of ansoand 
mind. Woodroffe, J., on the 27th April 
1908, foand and reported (tn^er alia) that 
Bonomali Seal was of nnsoand mind and 
incapable of managing himself and his 
affairs and that he bad been of nnsoand 
mind for about fifteen years, and on the 
same day Srimati Debjani Dassee and one 
Eartiek were appointed Ccmmittees of his 
person and estate. 1 should state that the 
report found that Bonomali Seal was entitled 
to the premises in Saits Nos. 11, 12 and 13, 
Ram Mohan Ghose’s Lane, being then 
unsold and the whole of No. 1, Old China 


Bazar Street, being stated to belong to 
him. 

Under the circumstances set oat above 
the plaintiffs contend that as Bonomali 
was of unsound mind when his father died, be 
was incapable of inheriting and that the 
property in suit passed to Darga Charan 
as whose heirs they claim it. 

The following issues were raised, (1) Is 
the suit barred by limitation as to the 
Bams as mentioned in page 7 of the plaint P 
(2) Are the plaintiffs estopped from assert¬ 
ing that Bonomali is not entitled to the 
estate P (3) Was Bonomali excluded from 
inheritance by reason of insanity P Was 
his mental condition such as to exolnde 
bim from the inheritance P (4) In the event 
of the plaintiffs’ claim saooeeding, what is 
the suitable maintenance and residence to 
which the defendant is entitled P 

The following evidence was given before 
me. Binode Bebari Adhya on behalf of 
the plaintiffs stated that be was a medical 
practitioner and an M. B, of the Calcutta 
University and that he had known Bono¬ 
mali since his marriage with Debjani which 

was prior to 1907. He stated that B-^nomali 
was not in a sound state of mind in 190? 
and that some years after hie marriage he 
became of uosoand mind and that at the 
time of Ananta Ram’s death he was not of 
sound mind and had hallucinations, stating 
that various people owed him money and 
that the Government was his rent collector, 
and that he could not get from him any 
proper reply ns from a reasouable man. In 
cross-examination be stated that for two or 
three weeks he specially obseryed Bonomali 
for the purpose of giving evidence in the 
lunacy pr.joeedings, but that before he 
observed him for the purpose of the lunacy 
proceedings he only attended him once and 
that for fever. That Bonomali performed bis 
f.'.ther’fi Sradh and that Bonomali used oo- 
oa^ionally to come to his house and used to 
state that his 50 sons were beheaded last 
night but that his main hallucination was 
as to money. The next witness Net Behary 
0,K- A Sen stated that he first knew Bonomali 
10 or 12 years ago and that ever since 
then ho had noticed him to be insane, 
that he carried bunches of keys about and 
talked like an insane person arid almsed 
little boys who asked him how he wi’, 
threatening to send 10,000 troorei i.o 
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them. He stated that his state of mind 

• % 

was the same all along both before and after 
his father’s death. In eross-examination bo 
stated that be was a storO'keeper in the 
Bengal Seoretariat at Rs. 16 a month and 
that he was not a friend of the family, but 
that he used to sit on the ledge of the 
house and talk to Bonomali and that he 
found him talking at random. The witness 
appears to be a shanoe witness and I am 
not iuolined to attach muoh importanoeto 
his evidenoe. Satish Chandra Das, the father 
of the let plaintiff, stated that he bad 
known Bonomali for the last 25 or 26 years 
and that before his daughter’s marriage with 
Durga Cbaran, Bonomali need to oome to 
his house and used to write that Lord 
Ourzon was bis Colleoting Siroar and that the 
Maharajah of Burdwan owed him a orore 
of rupees and that Government, had granted 
him 10,000 troops, and that in Ananta Ram’s 
lifetime he vas not 6t for the ordinary 
interoonrse of life and that he thought poison 
was mixed with bis food. That in oonveraa- 
tion alter the first few moments he began 
talking about his balluoinations. 

On behalf of the defendant Apurba 
Charan Chakravarti stated that he was 
Ananta Ram’s priest and that be knew 
Bonomali and had been priest of the family 
for over 40 years. He stated that Bonomali 
performed the Sradh oeremony after Ananta 
Ram’s death and that he also performed 
the Ohandrayan (expiation) eeremony and 
offered Pindas on the lOth day, and that he 
was the priest on those osoasions. He also 
etated that Bonomali performed the Nandi 
Mag on the occasion of Durga Charan’s 
marriage and also performed his father’s 
annual Sradh and could talk like an ordinary 
human being and onuld pronounce the 
Mantras. In cross examination he stated 
that he was satisfied if a person performing 
the Sradh merely repeated the Mantras after 
him, and that Bonomali did repeat the 
Mantrae when he told him. He stated that 
under the Shastras a mad man was not 
oompetert to perform the Sradh and that 
Bonomali was of sound mind at the time of 
his father’s death and for 2 or 3 years 
after, and that he never observed any signs 
of ineanity except talking to himself when 
alone, which began some 8 years or so ago, 
and that in 1908 be did not notice that his 
Btate of mild was other than Lormal and 
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that he notice^ do obauge ia bis mind aftpr 
his father’s death. 

The next witness Manik Lai De^ stated 
that be was present at Ananta Rain’a Bradh 
ceremony which was performed by Bonomali 
and that Bonomali’s baHucinations were 
pniy as to money and that in all o^her 
matters he was quite reasonable. In cross* 
examination he stated that from 1907 uplo 
bis son’s death in 19.8 be was in much 
the same state, but that be got a little worse 
after his son’s death and that he was in* 
vited by Bonomali personally to Durga 
Cbaran’s wedding, and in re-examination 
be stated that Bonomali on the occasion of 
his son’s wedding did some of the entertain* 
ing of the guests. Aehutoeh Mulliok stated 
that be had known Bonomali for some 30 
years and that Debjani was bis niece. He 
stated that Bonomali was all right at the 
death of Anant Ram but that he suffered 
from hallustuatioDs as to mouey matters, 
alleging that money was owing to him but 
that when be was not under these balluoina¬ 
tions he talked like an ordinary sane man. 
That he carried his father’s corpse to the 
burning Ghat, performed the Mukhagni and 
the Sradh and received and talked to (be 
guesls at the dinner two days after the 
Sradh, that Bonomali invited him to his 
son’s wedding and that upto 1910 and 1911 
be was all right and that there was nothing 
wrong about him. He stated that be came (• 
know that eometbing was wrong with him 
when be stood surety for Debjani, the Com* 
mittee. Jyotish Chnnder Mukerjee gave 
formal evidence. 

The remaining witness Debjani was called 
by my direction at the plaintiffs’ request. 
In answer to plaintiffs’ Connsel she stated 
that Bouomali was a mad man now but that 
he was not so when Ananta Bam was alive, 
and that his present condition was the same 
as after Ananta Ram's death and that be had 
been a mad man or like one for the last 11 
or 12 yeare, bat that in Ananta Ram’s life* 
time be was not a mad mao but became such 
after Ananta Ram’s death when he began to 
talk muoh—she also stated that Durga Obaran 
was 13 or 14 when Bonomali’s brain became 
deranged. 

This oonoludes the oral evidence and I now 
have to decide bow far the proceedigs before 
Woodooff(», J., are admissible in evideoce. 
The plaintiffs contend that as against Rooo* 
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m&li tbey are oonolasivs and tender in 
evidenoe the ordere, the rep3rt apd the 
evidenee of Bonomali who was examined 
before Woodroffe, J. The defendant doa'ende 
that they are not admiiaible, nrgiag that 
the ordera are nit jadgmenta in rent and 
in any ease are not evidenoe of the groande 
upon whioh tbey were mAde, that the report 
is merely the jadgmentaod is not admie* 
eible and that Bonomali’a evidenoe oan only 
be tahen as admiBfi)D against him under 
seetion 145 of the Evidenoe Aot upon whioh 
he might be examined. 


I think there is no doabt that in Engliab 
Law the proceedings before Woodroffe, J., 
would even, as between third parties be 
evidence of the lunaoy, although not eon* 
elusive and liable to be traversed. Bee Hill 
V., QU'ftord (1) and Harv6y v. Rex (‘J). 
In the last oase, whioh was an 
appeal ..tp.. the Judioial Committee from 
the Snpreme. Court of Ceylon, where it was 
argued that orders in lunaoy made in 
England were not admissible in evidenoe 
in the Ceylon Courts and that these Courts 
were iustihed in paying no attention to them, 
Lord Lindley in delivering the judgment of 
the Board states as follows : — 

The orders are not oonoloaive evidenoe 
of anything except their own existence; 
but being made by a ooupetent tribunal 
in a matter within its jurisdiction tbey 
cannot^ be rejected as inadmissible, or as 
no evidenoe of tbe troth of those facts re* 
cited in them which are essential to their 
validity. Tbey are admissibla as prtmu/acte 
evidence and if ancontradicted tbey ought 
to be regaided as sufficient evidence of 
tho!e facts, not only in this country, but 
in all His Majesty’s dominions.” 

The questioD, therefore, whioh I have to 
decide is whether I am cebarred by the 
Indian Evidecoe Aot from admittirg the 
proceedings before Woodroffe, J., in evidence. 
I am of the opinion that they do not fall 
within either sections 40, 41 or 42 of the 
Evidence Aof, hut that they are admipbible 
under other provisions of the Aot. I accord- 


ingly admit the orders and the report, but 
not the evidenoe of Bonomali who was not 
called before me and whose evidence would, 

(1) (1907) 2 Ch. D. 236 at p. 244; 76 L.J.Cli. 627; 
97 L.T,.266} 23 T. L. E fOI. 

(2) (1901) A.0.601 at p. 6il; 70 L. J. P, C. 107; 

HL. T. 849| 17T. L. a. 601, 


I think, only be admissible .to contradict 
any evidenoe be might have given before 
me bad he been called. 

I DOW come to deal with the iisoes. So 
far as the Ist issue is oonoerned, 1 am 6f 
opinion that the same referred to in para¬ 
graph 7 of the plaint are not barred by 
limitation. It is suggested by the defendant 
that Article 62 of the Limitation Aot 
applies and that as tbe moneys were 
received in 1914 and that as the plaintiffs 
claim through Durga Cbaran, their claim 
as to these moneys is barred, i do not 
think that these moneys, however, fall within 
Article 62. Durga Cbaran, at the time the 
moneys were received, had made no claim 
to tbeestate andthe.estate at the date of their 
receipt was in Bono mail’s possession through 
bis Committee. Consequently I do not think 
that tbey can be said to be moneys received 
by the defendant to tbe plaintiffs’ use (or 
to Darga Charan’s use) within Article 62. 
The Article applicable would, 1 think, be 
Article 120 and under this Article the 
claim is not barred. So far as tbe 2nd 
issue is concerned, I do not see that any 
question of estoppel arises or how by reason 
of Durga Cbaran having signed the accounts 
on bis mother’s behalf, Bonomali can be 
said to have changed bis position. I now 
come to tbe 3rd issue which ia tbe real 
issue in tbe case. Tbe conclusion which 
I have come to upon tbe evidenoe is that 
Bonomali’a state of mind at the time of his 
father’s death was not dissimilar to bis state 
of mind upon the 27th April 1908, that is 
to say, that be suffered from balluoiDations 
and was not normal, but 1 ahould be inolin- 
ed to think that after his father’s death 
there was some increase in his malady. I 
think that probably at Ananta Ram’s 
death he was incapable of managing his 
affairs like an ordinary man or of trans¬ 
acting bosinesH. At the same time I think 
it is at uudanUy established upon the evi¬ 
dence that he performed his father’s Siadh 
and the usual ceremonies connected with 
tbe death. Under these oircumstanoes the 
question which I have to decide is whether 
bis condition was such at his father’s death 
as to make him incapable of inheriting 
according to Hindu Law. I think, that it 
was net. Mental affection to disqualify a 
person from inheriting must, I think, be 
cf such a nature that a man is thereby 
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debarred or ioaapable of performiog the 
foneral rites and offering the proper fnneral 
oblations; Dwarhanaih Bytah v. Mahendra* 
naih Byiok (3), Burti v. Narain Das (4), 
Mayne*s Hindu Law and Usage, 8th Edition, 
page 834. There is no evidence before me that 
Bonomali, being incapable of performing 
these dottes, was allowed to perform them 
with a view of defrauding another of the 
inheritance; there is not only no such eyi* 
denoe but tha fact sworn to by the fpriest 
and by others that he did perform them 
and was capable of so doing. This being 
BO, 1 answer the 3rd iesae in the negative. 
The fourth issue does not arise. In the 
result the snit fails and must be dismissed 
with costs on scale No. .2. 

Suit ditmiBsed. 

(3) 9 B. L. E. 198 at p. 209; 18 W. E. 305. 

(4) 12 A. 630; A. W. N. (1890) llOj 6 Ind. Dec. 

(n. 8.) 1082. 


PATNA HIGH COURT. 

Stamp Rifirenob in First Civil Appeal 

No. 69 OF 1918. 

August 6, 1917. 

PreiCtti:—*Mr. Justice Roe. 

DIP CHAND BAT and others— 

Appellanis 

VefBUS 

OHHBTRU LAL and others— 
Respondents. 

Coxirt Fees Act (VII of WCJ, s. 7 (v), Sch. 11, 

Art. 17 ivi)_*5“*^ for partition—Property in possession 

of defendant^Court-Jee payable. 

Plalots in all suits for partition should be 
carefully examined. Where it is patent that the 
defendants are in possession of any part of the 
property U be partitioned and have denied the 
plaintiff's title thereto, the suit is obviously a suit 
to recover possession of that part of the property 
at least, and a Court-fee ad valorem on the share 
claimed in that part must he levied, [p. o7i, col. i.J 

Appeal from a decision of the Subordinate 

Judge, Bhagulpore. 

facts.—T he plaintiffs brought a suit 
for partition of the joint family property 
and prayed for the following reliefs :— 

(1) It might be declared that a certain 
Sulebnama was not binding upon them and 
it could not prejudicially affect their in* 


tereet in the joint family property and 
that in any event it could not affe,Qt any 
property other than the properties in dis* 
pate at the lime of the Sulebnama ; and 
that in the latter event the plaintiffs were 
entitled to have their shares made up from 
other properties in doe course of partition. 

(2) All the ancestral properties and 
joint properties and all the joint debts 
might be ascertained and .the share of 
the plaintiffs therein be defined and 
declared. 

(3) A partition of all the immoveable pro> 
perties might be made by metes and boondA 
and the plaintiffs be allowed their shares. 

(4) A division of the moveable properties 
be made and the plaintiffs be given their 
shares in each in such manner as to the 
Court might seem fit and proper, 

The plaintiffs, however, stated in the plaint 
that a considerable portion of the pro¬ 
perty was in the immediate possession of 
the defendants and that they bftd set up 
adverse title thereto. 

They stamped the plaint with a Conrl- 
fee of Rs. 10 only, treating the suit as one 
for partition. Being aggrieved by the deci* 
aionof tbe Subordinate Judge, the plaintiffs 
preferred an appeal to the High Court. 
They stamped tbe memorandum of appeal 
also with a Court-fee of Bs. 10 only. Tbe 
Stamp Reporter submitted that the Court* 
fee paid Fbonld have been ad vahf^tn. The 
Taxing OflSaer, agreeing with tbe Slanap 
Reporter, referred the matter to the *1 axing 
Judge. 

Mr. Bassan Imam (wilh him Mr. Mreu 
Barain Singh), for tbe Appellants, 

JUDGMENT.— The first relief sought is 
a declaration that a Solenamah is void. On 
this the fee of Rs. 10 need not he paid 
for tbe immediate coneequecoe of tbedeclara* 
iion will be that tbe plaintiff will obtain 
an eight pies share moie than is given him in 
the Solenamah. On tbie an ad valorem fee 
must be paid [tee Midnapur Zemindary Oo, v. 
Secretary of State for 7n'fia(l)j. This ad valorem 
fee will be merged in some caees with 
another ad valorem fee due on that part 
of tbe suit which is in effect a title suit 
in tbe goiee of a partition suit. Mr. Hasan 
Imam contends that even though tbe defend¬ 
ants may have denied in their written 

(1) 40 led. Cas. 98; 21 0. W, N. 834; 44 0. 362. 
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Btatemeot the plaintiffe* title to Bome of 
the property of whiob partitioo is Bonghti 
the whole snit will ^hear a Oonrt fee of 
Rb. 10 ae a partition enit, and to Bupport 
this oontentioD qaotee Bidhaia Sat y. Bam 
Ohartter Bov (2). Thia ease and Tatra Ofiand 
V. A/tal Beg (3) and Shaihi Bhuthan Bid v. 
Jotindra Bath Boy Ohotedhurg (4) are anthority 
only for the proposition that where the 
plaintiff alleges that he is in poBsession of 
his Dudivided share in the property in snit, 
a Goort-fee of Re. 10 only is reqnired. 
The distinetion between this olasB of 
ease acd eases in whieh the partition 
Bait is merely a title suit in diegnise 
has been elearly drawn in Kiriy Churn 
MiUer y, Aunath Bath Deh (b), Baloant 
Qaneih y, Bana Ohinianon (6) and Walt* 
ullah T. Burga Pratad (7). Plaints in all 
Bnits for partition ebonld he carefully eza* 
mined. Where it is patent that the defend- 
ants are in possession of any part of the 
property to be partitioned and have denied 
the plaintiff’s title therein, the suit is 
ohvionsly a snit to reoover possession of 
that part of the property at least, and 
a Oonrt'fee ad valorem on the share alaimed 
in that part mnet be levied. Paragraph 6 
of the plaint elearly states that there is eon* 
siderable property in the defendants’ im¬ 
mediate possession, and that the defendants 
have set np an adverse title therein. On 
tbe^e properties odtalorem fees most be 
paid. The plaintiff has not speoided these 
properties, bnt it will be olesr from the 
Khewat.^ of the recent surveys in the Santhal 
Pergancas, Mongbyr and Bbagalpore what 
is the ezaot nature of the dispute between 
the parties. The Registrar should 
sail upon him to prodnoe these Khewats. 
With^ the Khewats he must 61e a statement 
showing the value of the relief sought, 
ealonlated aooording to the oaloulations set 
forth above. Wherever a plaintiff has failed 
to value the aotual relief sought he may 
be required to place a value cn it, and 
if he fails to d^o so ihe Registrar will be 
JustiGed in taking the value of tbe relief 
sought as the full value of the properly ir 
dispute. If he fails to produce the K hewats 

(2) 12 0. W. N. 37;6 C. L. J. flSl; 3 M. L. T. 33. 

(3) 13 Ind Cag. I8R; 34 A. 184; 8 A. L. J, 13 0. 

(4) 10 Ind. Caa. 463; gft C. 6S'; 16 C. L. J. 413. 

' ^ ^ (*''• ^ l ■*88. 

(6) 18 B. 209; 9 Ind. Dec. (n. a.) 617. 

17) 28 A. 310} 8 4. L. J. 181; A. W. N. (1906) 38. 


and statements of value within aosh time 
as the Registrar thinka reasonable, the 
Registrar will Gz snob Court-fees as seem 
obvious to him to be right. In this partisn* 
lar case it is obvions that the Oonrt fee 
ad valorem shonld not be oalonlated on more 
than one fourth of the values given in 
Sebednle B, Parti, (a) to (g). In Sohedole 
B, Part I (6), the plaintiff olearly states 
that he is in possession pf more than his 
one fourth share. On tbiB he need pay 
nothing. The mortgage deeds and bonds 
and money-lending basiness speoiGed in 
Schedule 11 are all in the names of the 
defendants, Ohetu, Kripal, Pitamhar, Bai- 
knntb, Hazanri and Basnki Rai. The 
valne of the relief sought in regard to 
them must be oalonlated at one-third 
of the valne set on them, less the valne, 
Rs. 82,000, set on the plaintiff’s business 
i. e., if the defendants’ baHiness is 
worth less than Rs. 2,46,000, the total 
basiness is worth less than 3,28,000 
and the plaintiff is in posseesion of more 
than his one-fonrth share and need pay 
nothing. On anything in excess of 
Re. 2,46,0C0 the relief soogbt is one third 
of the excess. In Part II (f) to 0) the 
plaintiff says he is in possession of more 
than bis share and need pay nothing. On 
the cash 0) be must pay on a quarter 

share. On the decrees {k) he must pay 

on a quarter share if they are in the names 
of the defendants. If he produces the 

Kbewats, he need pay on an eight pies 

share otily on the properties for which he 
has already been recorded for three annas 
and four pies. 

Order accordingly. 
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OK 1U9. 

February 9, 1920. 

Justice Sir Asutosh Mookerjee, Kr., 
^rj(j .lustioe Sir Ernest Fletcher Ki 
liAM KISSKN JOYUOYAL-Dik.:n^am 

— ApPgLLANT 
versus 

POORaN mull and OTHSK'i; — 

Pr.AlNTlPK* —ReSPONDKNT : 

Specific Jtetief Act (I of 1671), 

S’ul for—Injunction, when enu ho ‘/r-ii-.tcJ 
Xeio point, u-helher ran be ui 
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Where a suit is in essence one, for a. perpetual 
injunction with prayers for declarations ancillary 
thereto, the plaintiff must establish'that the injunc* 
tion is required to prevent the breach of an obliga* 
tion, and unless he does so, the injunction claimed 
cannot be granted, more especially if equally 
efficacious relief can be obtained by any olher 
usual mode ef proceedings.' [p. 676, cols. 1 & 2 ] 

A point not taken in the trial Court, nor raised 
in the memorandum of appeal, may be urged at 
the hearing of an appeal if it goes to the root of 
the matter and raises the question of the compe¬ 
tency of the Court to grant the relief claimed, 
[p, 57+, col 1.] 

Appeal against the deoiaioD cf Mr. Jnstice 
Greaves, dated the 29th April 1919. 

facts appears from the following jadg- 
meat ot 

GsEiVES, J.—In this sait the plaintiffs 
see^ for a deolatation that they did not 
enter into a oertain oontraet No 128 with 
the defendants, dated the 13th December 
1916, and that it is not binding on them 
and for an injanotion restraining the de¬ 
fendants from proceeding to arbitration 
thereon tefore the Bengal Chamber of 
Commerce pnrsuant to a clause contained in 
the contract. The only issue which arises 
in the suit is whether the plainliffs are 
liable on this contract. The ©videno© is 
as follows. On behalf of the plaintiff Hari 
Bux, who is a“partner of Puranmnll (the 
Brra named being Cboonilal Gobordhone Dis) 
stated that his 6rm did not know the de¬ 
fendant firm before they received their 
letter of the 24tb May 1917 which is con¬ 
tained in Exhibit G, that bis firm were 
oommissioD agents and had no transaction 
io hessiaoB to which the contract relates. 
He denied that his firm asked anybody 
to enter into any contract on the 13th 
December 1916 or that they received any 
bon^t and sold cote or any confirmation 
letter in respect of the transaction, and he 
denied that oertain initials shown him in 
a peon book of Messre. Pugh and Cj. 

were signed by his firm or by ary one 

bslonging to the firm or that the initials 
Oh and Qa in the defendants’ poon book 
were in tbe handwriting of any one in 

bis firm. In cross examination he stated 
that one Tansook R-^y. a broker who 

was living in the came boose with him, 
tul(i him in ^'ovembe^ 1916 that he had 

dore a hessian transaction for him, that he 
told Tanscok Roy that he had never ordered 
him to. do this and that Tansook Roy fold 
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him two or .three days later that be bad 
arranged about tbe contract and sold to 
another party and. that be signed his firm’s 
name on a cheque, drawn in favour olhii 
firm by Bagatram Sew Protap at Tansook 
Boy’s re<ia6Bt but that be made no ,-other 
payment. He denied having seen one Bam- 
gopal of the firm of Ramgopal Babitram 
prior to the 3 let May 1917, On behalf 
of tbe defendants Ramgopal, a member of 
the firm of Ramgopal Babitram, stated that 
he sold to the plaintiff firm 2 Ibiof "B’ 
Twills in November 1916, the contract be* 
ing entered into by Tansook Roy Pursoram, 
and that be went to the plaintiffs for pay* 
meot against delivery order and met Hari 
Bax who gave him a ohedue and Bs. 76 
in cash and that he made an entry in 
his cash-book. With regard to the trans* 
ao(i)n in suit he stated that he was the 
nuder broker ani that he had an entry in 
bis book) under date the 13ch Daoombor 
19lo, that be recaivad instructions from 
Nitamul of tbe defendant firm tc. sell the 
goods referred to in the contract and that 
he met the broker Tansook Roy and made 
the bargain, through him, but that as he 
did not trust him abaolately he went to 
the plaintiff’s Gadi, and met Hari Bax who 
accepted tbe bargain and that be told the 
defeodants that the sale had been effected 
to tbe plaintiffs. He further stated that 
in May 1917 be went to see Hari Bax 
at his Gadi and that there was aome talk 
as to a settlement, In cross-examination 
(Q and A 93) he stated that Tansook Roy 
did not come to tbe defendant firm with 
an offer from tbe plaintiffs and in Q and 
A 122—U5 be stated that in transactions 
such as the one in suit it was usual to have 
boug' t and sold notes and oonfirmatory 
Idtters from both sides and receipts for the 
bought and sold notes but that in this 
transaction tho defendants told him 

that thoro was no oonarmatory Utter from 
the plaintiffs. 

Nitamall, a sen of ooe of the partners in 
tbe defendant firm who looks after tbe 
basiness of tbe firm on h's father’s behalf, 
stated that prior to the contract in suit he 
gave an offer to Ramgopal and that he 
reported that be had sold tbe goods to 
Cboonilal Goterdhoce Dis through Tansook 
Roy and that they made an entry in their 
books. He stated that on- the I3ch or Htb 
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I/eoember he got the oontraot but that he 
enbscquently sent it to the Bengal Chamher 
of Commeroe and bad not got it back. 
That on the 28th Deoember 1916 he sent 
a paper to the plaintiffs’ Gadi and subse- 
qaently saw the peon book which had been 
sent with the paper, that on the 2nd or 
3rd May Hari Bn* came to his Brra’a Gadi 
and ei^geeted settling for the April loee for 
Rb. 600. 

Ram Kishore, a Durwan in the employ of 
the defendsnt^'t stated that he knew the plaint* 
iffe* Gadi from taking a letter there from the 
defendant 6rm about Gbristmaa 1916. He 
stated that he banded the letter over acd 
that after that tke initiala appearing in the 
peon book were pat, and that he was aeked 
from whom the letter oame and stated that 
it came from the defendants. 

Haripada Bose, Messrs, Pugh and Co.’s 
deapatohing olerk, gave evidence as to the 
despatch of two letters of the 30tb April 
and the 18th May and Jitendra Nath Dutt, 
an assistant in Pugh and Co., produced press 
eopies of these letters and Sbamlal and 
Ranjar, peors of the firm, gave evidence as 
to taking letters to the plaintiffs’ Gadi 
The material documentary evidence consists 
of Exhibit 2 A, the defendants' entry of 
the contract in their Sowda hook, wbich- 
states that the sale was effected through 
the broker Tansook Roy and of two entries 
in the books of Ramgopal Babitram, one 
being in the cash book as to the B Twills 
transaction, purporting to show receipt of 
a cheque and Rs. 73 in cash from the 
plaintiffs, and the other being in their broker* 
age look of the transaction in suit. 

It i.o, I think, clear npon the evidence that 
the broker Tansock Roy did enter into the 
contract in suit, and what I have to decide 
18 whether be did eo under authority fiom 
the plaintiffs and on their behalf or if 
not, whether the plaintiffs oame to know of 
the oontiact and subsequently ratified ar.d 
accepted it. Unfortunately Tansook Roy has 
disappeared and could not be called, and it 
ie not ectablisbed to my satisfaction that be 
bad authority from the plaintiffs to enter 
into this contract on their behalf. Ram- 
gopal was not a satisfactory witness and 
I am not prepared to accept hie evidence 
on any point, and it is noticeable ihat his 
name is not mentioned in the evidence on 
the motion to restrain the arbitratiop be* 


fore the Bengal Chamber of Commeroe, 
the defendants stating in their affidavit 
that Tansook Roy oame with an offer from 
the plaintiffs which they accepted and 
which is a different story to that now pat 
forward. Nitamnll struck me as really 
knowing very little about the matter and 
I cannot accept his evidence as reliable. 
The only thing, therefore, to connect the 
plaintiffs with the transaction is the defend* 
ants’ letter of confirmation of the 28th 
Deoember 1916, which I think upon the 
evidence was delivered at the plairtiffs’ 
Gadi and, I think 1 must hold, was reoeiv* 
ed by (hem, but I do not think that this 
is suflSoient by itself to make them l.able. 
I think, therefore, that I must make the 
declaration which I am asked to make and 
I accordingly declare that the plaintiffs did 
not enter into the contract No. 128 of 
the 13tb Deoember 1916 and that the same 
is not binding on them, and I restrain the 
defendants from proceeding with the arbi¬ 
tration in reepeot of the contract before the 
Bengal Chamber of Commeroe and the 
defendants must pay the costs of this suit 
on scale No. 2, which will include reserved 
oo.'ts, if any. 

Messrs. N. Sarkar, Langford Janes and 
S. C. Bose, for the Appellant. 

Messrs. H. D, Bos? and B, N, Mitter, 
for the Respondents, 

JUDGMENT. 

MootCEFj£E, J.—This is an appeal by 
the defendant in a suit for a perpetual 
injunction to restrain arbitration proceedings 
before the Bengal Chamber of Commeroe 
Tribunal o£^ Arbitration. The plaintiffs 
instituted this suit for declaration that 
they did not enter into the oontraot No. 
128 with the defendant dated the •13th 
December 1916, that the contract is not 
binding on them and that they are accord, 
lugly entitled to an injanotion to restrain 
the defendants from proceedings to arbitra- 

% A ^ a * arbitration 

clause contained m the contract. Tho 

defendants traversed all the mateiial 

allegations in their written statemont. Tl.o 

only issue raised in the Court belo.vwae 

whether the plaintiffs were lialJe on the 

oontraot. Mr. Justice Greaves, cn the 

evidence adduced, oame to the conclusion 

that the plaintiffs did not e.Uer hdo the 
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eontraot and that the same was not 
binding on them; ha aooordingly granted 
an injnnotion restraining the defendant from 
prooeeding with the arbitration before the 
Bengal Chamber of Commerce. 

On the present , appeal, it has been 
argued that the plaintiffs, on the face of 
the plaint, were not entitled to the relief 
elaimed by them. This point was not taken 
in the Court below and does not appear 
to have been raised in the memorandum 
of appeal presented to this Court, On 
behalf of the respondents, it has been 
argued that the point should nob be allowed 
to be raised for the first time here. We 
oannot aaoede to this contention, because 
although the question oannot striotly be 
deemed as one of jurisdiction in the sense 
of oompetenoy of the Court to entertain 
the suit, still the objection g^ea to the 
root of the matter and raises the question 
■whether the Ccurt was competent to grant 
the relief claimed by the plaintiffs. If 
the Court was not competent to grant the 
injunction claimed by the plaintiffs, it is 
manifest that the decree for injunction 
should not be allowed to stand, merely 
because the point was overlooked and 
neither raised in the Court below nor 
mentioned in the memorandum of appeal 
presented to this Court. That the Court 
of Appeal oannot avoid the decision of a pure 
qaeetion of law of this character, which 
does DOt depend on the determination of 
a question of fact, and, which, besidefl, 
disputes the authority of the Court to 
make au order of a certain description, is 
clear from the decisions of the Judicial Com¬ 
mittee in Meenahshinaidoo v, Suhramaniva 
Sustri (1) and Connecticut Fire Insurance v. 

Kavanaoh (2). . . i j # 

In the plaint the plaintiffs asked for 

the following reliefs: “For a declaration 
that the plaintiffs did not enter into 
the said alleged contract and the same is 
not binding on them, for a declaration 
that there was no submission to arbittation 
by the plaintiffs and for an injunction 
testrainiog the defendant 6rn,, its servant, 
and agents from prooeeding with the said 
arbitration before the Bengal Chamber of 

(1) 14 1.A.1€0, 11 M-Ml 6 S“r. P. C, J. 64) 11 

Ind. Jur. so:’; i Ind. 8_) 18. , „ p 

(2) (1892) A. C. 473 at p. 480; 61 L. J. P. C.60; 67 

U T. 609; 67 J P- 21. 


Commerce Tribunal of Arbitration.'* It is 
plain that this is not a suit for a mere 
declaration of title without consequential 
relief, within the meaniog of section 42 
of the Specific Relief Act. Oonsequently, 
no qaeetion arises as to the scope of 
that section, as explained in the judgment 
of Sir Lawranoe Jenkins, 0. J., in the case 
of Deokali Koer v. Kedar l^ath (3). The 
suit is in essence one for a perpetual in- 
junotion and the prayers for declaration 
are merely ancillary thereto. Thus the 
fundamental question for determination is, 
whether the Court was competent to grant . 

the injunction sought for by the plaintiffs. 

Now, as was pointed out by Sir Arthur 
Wilson in the case of Tituram Mukerji V* 
Cohen (4), “The right to an injunction, 
depends, in India, upon Statute and is 
governed by the provisions of the Sspsoific 
Relief Act.” We must, therefore, examine 
the provisions of Chapters IX 
the Act, Chapter IX i| headed Of 
Injunction generally,’ Section 52, the first 
of the aeotioDB coDtained in Chapter IX, 
states that preventive relief is granted 
at the discretion of the Court by injanotion. 
temporary or perpetual, Section 63 next 
defines the injunctions as of two classes. 
The second paragraph, which is devoted 
to perpetual iujunotions, lays down that 
a perpetual injanotion can only be granted 
by the decree made at the hearing and 
upon the merits of the suit. The defendant 
is thereby perpetually enjoined from the 
assertion of a right or from the commis¬ 
sion of an act. which would be contrary 

to the rights of the plaintiff. 
consequently defines the mode m wh ch 
a perpetual injunction can be panted 
and its restraining effect on the defendant 
when it has been granted. The next 
Chapter is headed 'Of perpetual iujunotions 
and opens with section 54, which defines 
when perpetual injunotioos can be granted. 
The first paragraph of the section lays down 
that, subject to the other provisions contained 
in, or referred to by, this Chapter, a per¬ 
petual injunction may be granted to prevsnt 
the breach of an obligation existing in favour 
of the applicant, whether expressly or by 

(8> 15 Ind. Caa. 427: 39 0. 704; 16 0. W. N. 839. 
(4) 33 0. 203; 32 1. A. 185; 2 C. L. J. 408; 9 0. W, 
N. 1079; 16 U, L. J. 379; 7 Bom. L. R. 920; 3 A. L. 
J. 69} 8 Sw. P. 0. J, 908 (P. 0.) 
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implioatioD. Tbe next two paragraphs deal 
with two distinot olaesea of easer, oamely, 
firati tbe ease wbeo tbe obligatioo ariees from 
oontraot, and aesondly, tbe ease when tbe 
defendant invades or threatens to invade tbe 
plaintifl’s right to, or enjoyment of, property. 
In the former olaes of ease?, tbe prinoiple is 
formulated that tbe Coart shall be gaided 
by tbe rules and provisions oontained in tbe 
Seoond Chapter of tbe Statute, In tbe latter 
olaee of oases, it is stated that the Court may 
grant a perpetual injunotioD in five speoifio 
eategories of events. Mr. Bose, for the 
respondents, has not eerionely oontended tbat 
the prayer for injanotion in tbe present 
litigation oan be brcugbt within the scope of 
seotion 54. This is fairly clear from tbe 
opening and ocntrolling paragraph of tbe 


e 

seotion 53 and that tbe provisions of seotion 
54 should be treated as merely illustrative. 
We are of opinion that there is no founda¬ 
tion for this oontention. Seotions 54 and 56 
must be read together, as anpplementing eaoh 
other. Tbe former defines the oiroumstanoe 
under wbiob perpetual injnnotions may be 
granted; tbe latter ennmerates tbe oases 
where an injanotion must not be granted. 
It would, in our opinion, be an erroneous 
construction of the Statute to bold that tbe 
right to an injanotion should be determined 
independently of the provisions of seotions 
54 and 56, by reference to tbe terms of sec* 
tionS^. As we have already stated, the in¬ 
junction in this case cannot be claimed under 
tbe previeione of seotion 54. We are further 
of opinion that the injunction claimed should 


section, ubiob provides that in order to entitle 
a litigant, ip a perpetual injunction, be must 
eitablieh that the injunction is required to 
prevent a breach of an obligation. Tbe 
term obligation’ is defined in seotion 3 to 
include tvtjy cuty enforccab’e by law. 
so that when a legal duty is imposed on 
one person in respect to another, that other is 
inve&ted.with tbe corresponding legal right. 
The first paragraph of the section thus estab¬ 
lishes the broad and general rule that given 
the breach of an existing legal right which 
is vested in tbe applicant, tbe breach thereof 
may be restrained by injanotion. This is an 
elementary principle, for as Lord Kingsdown 
said in Imperial Qa$ Light and Coke Oo. v. 
Broadbent (5) when a plaintiff applies for an 
(pjunotioij to restrain a violation of an alleged 
t-ight, if the existence of the right be disputed, 
he must establish that right before he gets 
the injunction to prevent the recurrenoe of its 
violation. We accordingly invited tbe learn- 
ed Counsel for tbe respondents to formulate 
the precise obligation of which there had 
been a breach in tbe case before us. But 
he was unable to show that there was any 
legal right in the plaintiffs which bad been 
violated or bad been tfa^reateced with viola¬ 
tion by the defendant. Consequently, it is 
plain that no injunction can be claimed under 
section 54. Mr, Bose was thereupon con¬ 
strained to invoke tbe aid of tbe second 


paragraph of section 53 ; he argued in s 
stance that the right to an injanotion musl 
determined by reference to the provisions 

(6) (1869) 7 H. L. C. fOOat p 612; £9 L. J.Ch.; 
6 Jut. (n. b.) 1819; U K. n, 2^9J 116 K. K. 296. 


not be granted in view of the provision of 
elaose (t) of section 56, wbiob lays down that 
an injoDotion cannot be granted when equally 
efficacious relief can certainly be obtained by 
any other usual mode of proceeding (except 
in case of breach of trust). In tbe case before 
r.s, tbe respondents allege that they did not 
enter into the alleged contract. If that case 
is well-founded, the arbitration preoeedinga 
before the Bengal Chamber of Commeroe, 
even if they result in an award, can only termi¬ 
nate in an award which would be a nullity and 
ooold not possibly affect tbe rights of the 
plaintiffs ; if tbe arbitrators make an award 
in favour of the defendant (which itself is 
doubtful), tbe plaintiffs will have ample op¬ 
portunity to protect themselves by an appro¬ 
priate proceeding, We are clearly of opinion, on 
all these grounds, that tbe injunction claimed 
oanoot be granted. 

Reference was made on behalf of the appel¬ 
lant to the deoisiou in North London 
Railway Go. v. Great Northern Railway 
Oo. (6), which waa followed by Rankin, J., 
in Sardorviull Jessraj v. Agar Chand 
Mahota Sr Cv, (7) in support of the view that 
when the eonti. ct is denied, tbe Court will 
not grant an interlocutory injunction to 
restrain arbitration proceedings wbiob, ac¬ 
cording to tbe applicant, would be null and 
futile. On behalf of the respondents, reliance 
was placed on the earlier decisions of Sir 
George dessel in the oases of Beddow v. Pc*:’- 


(rt) (18S3) 11 Q. B. D. 30; 52 L. J. 0. L’ 
L. T. 696; 31 W. R. 495. 

(7) 62 lud. Cb8. 588j 23 0. \Y. N. 
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doiP (8), Malmesbury Railway Co. v. Budi 
(9) and Aslatt v. Corforation of Southampton 
(.10), wbioh vrere all reviewed in the ease oE 
North London Railway Co. v. Great Northern 
Railway Go, (6). It is not neoeesary for 
as to deal with these cases, beoanse, as we 
have already pointed oat, the anthority of 
the Court to grant an injanotion in the 

present case depends on the troe oonstrae* 
tioD of the provisions of the Specific Relief 
Act. 

The result is that this appeal maet bo 
allowed and the suit dismissed. We direct 
that the plaintiffs-respondents do pay to 
the defendant-appellant the costs of this 
appeal as also the costs of hearing for two 
days in the trial Court. 

Flbtcuer, J.—I agree. 


Appeal allowed. 

(8) (1878) 9 Ch. D. 89j 47 L. J. Ch. 638: 36 W. B. 
570. 

(9) (1876-2 Ch. U. U3i 45 L. J. Ch. 271. 

(lOi (1881) 16 Ch. D. 143; 60 L. J. Ch. 31; 43 L. T. 
461} 29 W. B. 117; 45 J. P. HI- 


LAHORE HIGH COURT. 

Sbcokd Civil Appeal No. 2247 op 1919. 

May 1. 1920. 

Present:—M.T Justice Wilberforoo. 

GHANISHAM DAS—DEPasDiNT 

—APFBLLAhT 

versus 

MUBARIK—Pluhtipp—Rebpohoent. 

ilorlgnge—CoHutruction oj dociiment^Deed stipulate 
ing for redcinptiort on payment of viortgage-money 
and charging property xoitk Uahility for principal and 
interest—Redemption, sum payable on. 


Where a inortKage-deed stipulates for rcdemptiou 
of the mortfiaRed property on payment by he 
mortfruKor of the mortgusc-money, and states that 
the properly is mortgaged for the Pnoc.pal and 
iutoroBt, the mortgagor-can only redeem on pa}- 
meiit of tlie principal sum and the interest dm. 


ttiorcou. f it. 

Second appeal from 

District Judge. Mianwali. dated the 2.-)tb 
Jqly 1919, affirmipg that or too Monsifi 
2nd Class, Bhakkar, District Mianwali, dated 

the 9th May 1919. 


Lala Ear Oopal^ for the Appellant. 

Mr. N. C. for tjie Ksspondent, 

JUDGMENT.—Plaintiff sued for redemp¬ 
tion of a mortgage deed on payment of^ 
nothing and also for a decree for Rs. 32. 
The defendant claimed Rs. 194*13 0. The 
first Court gsve him a decres accordingly. 
The lower Appellate Court held that the 
mortgage was redeemable on payment of the 
principal mortgage-money only and that 
now nothing was payable. Against its 
decision the defendant mortgagee has 
preferred a second appeal. 

The lower Appellate Court referred to 
a deoieion which is apparently Bhag Mal^. 
Talia (1), to the effect that tar vrahn or 
ear-{•mar/iuna means the principal mortgage- 
money only. To the same effect is Aulia 
Khan v. Eanshi Bam (2) and Lok Ohand v. 
Bazar Khan (3). None of these judgments, 
however, has any ooDDeotionwith (he present^ 
case. In the morlgage-deed itself the 
mortgagor begins by stating that when he 
pays the mortgage-money zar^ rahn, be will 
redeem the bouse. He then goes on to say • 
that with the mortgage-money he will also 
pay the costs of repairs. He ooncludes by 
stating that the property is mortgaged for 
the principal and interest and that his person 
will also he liable. These conolading words 
entirely differentiafb this case from those 
relied upon by Counsel for the respondent, 
as there is an explicit agreement that the 
mortgaged property is liable also for the 

interest. • 

I, therefore, accept this appeal and set 

aside the decision of the lower Appellate 
Court and as there are many grounds of 
appeal not dispo;eiof. I remand the case 
under Or^er Xhl, rule 23, for their disposal. 
Coals will be costs in the cause and Court- 
fee on appeal will be refunded. 

Case remanded. 


(1) 6 P. L. a. K07; 44 P. W. R. 1607. 

(2) 17 Ind. Cas. 677; 46 P. B. 1918; 25 P. \V, B. 
191P; 145 P. L. R. 1913. 

(3) 41 Ind. Cas. c9; 93 P. R. 1917; 107 P. W. R. 
1917. 
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OAXiCUTTA HIOB COURT. 

Appeal No^ 20A op 1914. 

Jana 9, 1914. 

PreMn<:—Sir Lawrenoe Jeokinp, Et., Chief 

Jnetioe. and Jnstioe Sir John Woodroffe. 

J. M. LUCAS— Appellant 
verstu 

OFFICIAL ASSIGNEE of BENGAL— 

Rbspondbnt. 

Preaiden/iy Towns Insolvency Act {III of Part 

Till, ss 103,104— Charge, notice of Form of charge 
^Prosecution, duty of—"Alleged creditor," undue pre¬ 
ference to, whether offence-^Transfer for valuable con- 
sideraixon—Qood faith—Criminal proceedings, post¬ 
ponement of, to civil proceedings. 

Where in a prnceeding under Fart YIII of the 
Fresidency Towns Insolvency Act, the charge 
framed against ^be insolvent does not correspond 
with the notice issned to him, his conviction 
thereunder cannot be maintained. [p. 677, ool. 2 .] 

Where an insolvent is charged with purposely 
withholding books, it is the duty of the proseou* 
tion to establish that such books do in fact existi 
mere suspicion cannot be allowed to pose as proof. 

[p. 678, cols. 1 & 'if] 

In order to constitute the offence of undue pre« 
ference under section ' 03 i b - of the Presidency Towns 
Insolvency Art against an insolvent, the payment 
must he to a creditor, and not to an "alleged 
creditor." [p. STi', col. 1.] 

Where an insolvent transfers property, and the 
question is whether in so doing he acted in good 
faith, the fact that there was valuable consideration 
for the transfer adequate to the occasion would 
negative the inference that there was an absence 
of good faith in spite of the fact that the transfer 
was in favour of a relative, [p. f-81, col. 2 ] 

Though no invariable rule can be laid down, it is j 
ordinarily undesirable to institute criminal pro-1 
{-eedings until the determination of civil proceeding.sj 
ill which tbo same issues are involved. Criminal j 
proceedings lend themselves (o the unscrupulous! 
application of improper pressure with a view to 
influencing the course of the civil proceedings, and 
beyond that there is tho mischief of criminal 
proceedings being instituted with au imperfect 
appreciation of the facto where they have not been 
ascertained in the more searching investigation of 
a Civil Court, [p, 682, culs. l & 2.] 

Appeal from the order of Ohitfcy, J., dated 
the 2ith Maroh 1914. 

Mr. Langford Jainet, for the Appellant. 

Mr. A. Avetoom (with him Mr. K. N. 
0?*auihuri), for the ReRpondent. 

JUDGMENT. 

Jbbkinr, C. j.—Oq the 2 st Febraary 1912 
J. M. Laoaa was adjadioated an insolvent on 
hie own petition under the Preaidenoy Towns 
Insolvenoy Aot, ll09. He was examined aa 
to bia oondnot, dealings and nroperty, and 
later, proseedings ander Part VIII of the Aot 
were institated against him. 

37 


A Dotioe was served on him under seotion 
104 professing to set forth the substanse of 
oertain offenses, and sailing on him to shew 
oanse why oharges should not be framed 
against him. Nine oharges were framed ; 
on three he was aoquitted, on six he was 
oonvieted and on eaoh of these he was 
seoteneed to rigourous imprisonment for 
four months. The seotenoes were direoted 
to ran oononrrently. From these c )DviotioDS 
and sentences Lnoas has appealed. 

The oharges fall onder two general heads, 
the withholding and falsifying of books of 
aoonuDt, and the making away with pro* 
periy. 

As it is objeoted on the part of the 
appellant that in one important partioular 
the obarge does not oorrespond with the 
notioe, it is necessary to examine the terms 
of the notioe so far as they relate to it. 
The first obarge in the notioe is that Lnoas 
withheld the following books, (1) oasb and 
ledger books of the insolvenPs basiness 
to the end of April 1909, and (2) the ledger 
books from the month of May 1909 to the 
14th of February 19k2. The second obarge is 
that Lneas kept a false oash^book from 
the Ist May 1909 to the llth Febraary 
1912, whioh had been filed by bim with the 
Offioial Assignee. 

The other oharges aa to books oontained 
in the notioe oall for no mention. The 
aotnal oharges framed in pursaanoe of this 
notioe make no mention of the ledgers, 
bat obarge Luoas (a) with having with- 
held prod notion of the oash book or books 
from lat July 1896 to the 30th of April 
1909, (6) with having kept a false oasb-book 
from 1st May li;09 to the 14th Febraary 
1912, being the oash book filed by him with 
the Offioial Assignee, and (c) with having 
withheld produotion of the cash-book or 
cash-books from let May 1909 to I4th 
Febraary 1912. Bat the notioe did not set 
forth the sabstanoe of any offense regard¬ 
ing these last books, in faot it made no 
referenoe to them. This obarge, therefore, 
is not framed in pnrsnanoe of the notioo 
and cannot be maintained. So the oouvio- 
tioQ and sentenoe ander obarge (C) mu^t 
be set aside. Obarge A is that Laoas has 
purposely withheld the produotion of 
oasb-book or oash-books of his bo-uiu r-u 
from the let July 1896 to the ijl 

April 1909, and that he did thi- i. 
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lently with istect to ooooeal the state of 
his affairs aod to defeat the ohjeats of the 
Presidenoy Towns InsolveDoy Act. 

These cash-books are not forthcoming 
end the charge as framed implies that the 
books still exist and have not been des¬ 
troyed. 

There is no evidence that they (till exist, 
and the cniy evidence before (he Court is 
(bat (bey were destroyed in the autumn 
of U09. In dealing with this part of the 
ease the learned Judge ascribes to Lucas 
a variation in his story as to the destruo* 
tioD of the hooks; but I do not so read the 
insolvent’s statement. His story is that in 
the autumn of 1S09 the books were burnt 
heoause of their condition. It may be a 
convenient excuse, but it cannot be called 
ao improbable stcry, and it is. moreover, 
oonbrmed to this extent by Mr. Cuyper, his 
landlord at that time, that be deposes to 
having seen books burnt by Lucas. 

The learned Judge regards this witness 
as most ursatisfactory ; this was beoauee his 
answers were rambling and indeGnite, not 
because he appeared to be deliberately saying 
what was not true. 

The record dees not disclose the rambling 
and indeOnite character of bis answers and 
I say this after having read bis depoai* 
tion more than once. The learned Judge 
acquits Mr. Cuyper of the appearance of 
deliberate falsehood; absolutely no reason is 
given why be sbonld have deposed falsely, 
and no suggestion of falsehood was made 
in the argurrent before ns. 

Mr. Cuyper says he saw books burnt at a 
date be is able to fix approximately by 
reference to (be (ime at which Lucas left 
(be premises acd he gives this date as a 
month or two before November 19^.9. The 
learned Judge does not say (his nas not 
true and 1 see no reason for dicbelieving it. 

The judgment seems to suggest that the 
calling of Mr. Cuyper was an afterthoogbt r 
hot this is not the fact. Tbiooghont Lucas 
had declared that Mr. Cuyper could confirm 
this story as to the burnirg of books in the 
autumn of 1909. 

After all said and done, we most not 
lose sight of the fact that this is a orimical 
trial, and that it lies cn (he proFEcotion (o 
prove its caFe hejoed leafoiabJe doubt. 

To establish that books are beirg pur¬ 
posely withheld, it must be shewn that 


they exist. No serious attempt has been 
made to establish this, but suspioion has 
been allowed to pose as proof, And in 
dealing with this charge it must not be 
forgotten that it relates to books from 1896 
to 1909, whereas the insolvency was not 
till 1912: and nothing has been placed 
before us that points to any reason for 
withholding these books if in fact they exist. 
This has been from no want of effort on 
the part of those assisting the prosecution, 
for a most searching enquiry has been 
made of those with whom Lucas dealt, and 
RadhakiBbeu Agar walla has been especially 
active in rendering assietanee, and has natur¬ 
ally brought to bear all the knowledge poSf 
sessed by him as the insolvent’s broker, I 

bold charge A not proved. 

Charges E and G have been treated to¬ 
gether, and yet they involve oonsiderations 
that are widely different. 

The first charges Lucas that he fraudu¬ 
lently with intent to diminish the sum to 
be divided among hie creditors had made 
away with a stock of shellac of the approxi¬ 
mate value of Rs. 6,502-4 9 on or about the 
end of January or the beginning of February 

1912. ^ ^ 

The second charges Lucas that he on or 

about the month of January or February 
1912 for the purpose of givin? undue pre¬ 
ference to one of his alleged creditors, to 
wit. George Edmund Pereiro, made away 
with a stock of shellac of the approximate 

value of Bs- 6,5)2-4-9. 

Baoh oharge. therefore, relates to the 
makiog away with shellac of the eame 
approximate valne : each refers to the months 
of January and February, though, for some 
reason uot explained to os, there is a olostr 
definition of the time in the first than in 
the Eeoond of these two chargee. It was 
conceded in argument that the more pre¬ 
cise description of time ought to apply to 
both charges, acd the two charges have been 
treated as lelating to the .same shellac. 

At this point, however, the charges diverge: 
the first oomplainfl that the makiog away 
was fraudulent, and that the inteution was 
to diminish the turn to be divided 
amengst the oieditors; the second refrains 
from alleging that the making away was 
iTaodulent, but charges that it was for the 
purpose of giving preference to (in 
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oreditor. Why ife was not oharged in 9 
that the makiDg away was fraadaleot was 
Eot explamed to ne : ssatioo 103 (5) reqiaires 
it, and without it uo offeDoe uoder the 
Act is oharged. Id striotnesp, therefore, the 
seooDd of these ebarges is bad io form. 
But that is not its only yioe. It is only 
a creditor that oan' be unduly preferred, and 
yet Pereiro is only desoribed as an ' alleged” 
creditor. This is not a yerbal oritioism, for 
the Offieial Assignee has deolioed to admit 
Pereiro as a creditor. So that we have this 
extraordinary position, that we are asked by 
the Official Assignee to send a man to pri¬ 
son for giving an undue preference to a 
person who according to the Official Assignee 
is not a creditor. Mr. Avetoom found it 
difficult to make up his mind whether to 
press charge E or charge Gr but be evidently 
bad a preference for the latter though be 
felt the difficulty that be was unable to 
say Pereiro had been proved to be a 
creditor. 

Nor does this end the catalogue of difficul¬ 
ties in which the Official Assignee has in¬ 
volved himself by failing to keep clearly 
in view what had to be proved. It is not 
proved that liuoae made away with any 
stock of ebellao of the approximate value 
of Ri. 6,502 4 9. The case sought to be 
made is that the shellac found its way 
into the hands of Pereiro, and this the 
prosecution endeavour to make out by piec¬ 
ing together a statement of Luca*', letters 
written by him and railway receipts. But 
this patchwork of evidence falls wholly 
short of the required proof: the letters 
might have been useful as evidence of a 
fraudulent intention had the transaction 
bsen proved: Lucas’ statements negative the 
absenoa of valuable consideration; and of 
the railway receipts, the only one which is 
oonneotsd by evidence with Pereiro and 
at the same time relates to abellaa, is 
Exhibit Z 2. 

This oonneoticn consists in the fact that 
the receipt purports to bear Pereiro’s 
signature and Radha Kishen, who professes 
to know tbe writing of Pereiro a little, 
deposes lh«t the signature is bis. How 
he acquired this knowledge does not appear. 
But treating ai sufficient proof of Pereiro’s 
handwriting this statement of Radha 
Kuben whose familiarity with Eogliah did 
pot permit of bis giving evidence witbcut 


the aid of an interpreter, we are not 
carried much further. This receipt Exhibit Z 2 
relates to a oon»ignment of goods, not to 
Oalcutta where Pereiro was, but to 
par' with which be is not shown to have 
had any connection; and tbe shellac is 
not of the approximate value of Rs. 6,502 4-9, 
but is only 3 maunds odd the value of 
wbiob, we have been told, would bs under 
Rs. 300. 

There is absolutely nothing to show 
that tbe goods came info the possession of 
Pereiro: if we are to indulge in opeoulation, 
then I would be disposed to say that it 
is more likely that Pereiro bad no real 
oooneotioD with the goods but that tbe 
goods were consigned in his henamee name, 
as the Official Assignee has himself reported. 

The prosecution for the pQi'Pose of this 
charge have relied largely on a debit entry 
of Rs. 5.750 in the impugned oasb-hook G. C. 
That entry, however, purports to record a 
payment of Rs. 5,750, and nothing else, 
and if the entries on tbe credit sids of 
tbe account be correct that amount must 
have been received, as otherwise there 
would not have been funds saffioidnt to 
meet tbe payments. Yet no endeavour has 
ever been made to show those payments 
were not made; on the contrary it is tbe 
subject of another charge that one payment, 
that to Mr. Mangey of Rs. 2,380, was in fact 
made. 

It is true that on the credit side of 
this cash account are shown sums, as for 
instance, amounts paid to Pereiro, which 
may arouse suspicion. They might well have 
been invest gated; bu!; they have not, and 
it would be obviously unfair at this stage 
for tbe 6rst time to use them against Laoas 
without affording him an opportunity of 
explaining them. 

Charge H is tbe really substantial charge 
io tbe cose, and but for the hope of 
recovering tbe property to which it relates, 

I very much doubt whether these criminal 
proceedings would have been launched. It 
avers that LLcas, on or about the 26th of 
September lyll fraudulently with intent 
to diminish the sum to be divided amon^rat 
his creditors, transferred bis properties 

Nos. 40, 41, 41/1, 41/2 and 42, Elliot 
Road, into the name of his mother-iu-law. 
The terms in which tbe transfer is dosoribed 
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IB Bnggestive of a henamee traDiaotioo, more 
espeoially when contraBted with terms of the 
notiae. 

That a transfer was made the insolTeot 
does not dispute, but he emphatioally 
denies that it was done fraodoTently or 
with the intent charged. The Elliot Road 
property prior to this transfer belonged to 
Lneas but he had mortgaged it to the 
Phoenix Assuranee Co., Ld,, toeeoore a present 
advance of ropees one lac made and farther 
advances to the extent of an additional 
Rs, 40,OCO demandable cn the completion of 
certain buildings. 

At the date of the transfer Rs. 10,000 
of the rupees one lac bad been re-paid, but a 
further sum of Rs. 10,000 had been 
advanced so that the equity of rfdemption 
was still burdened with the indebtedness 
of rupees one lao. This equity of redemption 
the insolvent purported to transfer to his 
mother-in-law Mrs. Zemin on the 26th 
September 1911. 

A deed was executed and registered and 
in form the transfer has been effected. 

The consideration is expressed to be a 

sum of Rs. 50.000 and Mrs, Zemin also 
undertook and bas since incurred oertaio 

pecuniary obligations. 

This sum of R=». 50,000 is said to be 
made up of Rs. 30,000 paid at the time 
and a past debt of Rs. 20.000 which was 

released, 

The Orst point to be considered is whether 
the Rs. 30,000 was paid. It no doubt 
was a large sum for Mrp. Zamin to possess, 
hut it is proved beyond the possibility of 
doubt that sbe possessed it. It represented 
a legacy of £2,COO left to her. 

In anticipation of the arrival of this 
cum from England and Us investment in 
the purchase of this property, Messrs. 
Morgan and Co. bad actually prepared 
the instrument of transfer which was subse¬ 
quently executed. Counsel for the prosecu¬ 
tion emphatioally announced that he made 
no imputation against this 6rm of attorneys 
in this transaction. It is further con¬ 
clusively proved that Rs. 25,000 of this 
Rs 30,0 0 was paid into Lucas banking 
account. But the Official Assignee was 
not to be defeated by this: be instiuoted 
IjiB Counsel to say that this payment of 
j^a. 25,000 was a blind: that the amount 
r# paid to MrSi Zamtiit 


This is the case that wae aotnally pat 
forward for oar aoceptanoe and when 1 
reflect on wbat bas been actoally esiabltehed 
before us, I am at a less to understapd 
bow tbe prosecution could have ventured 
to place snob a case before the Oonit with 
a view to reonriug the conviction of tbe 
insolvent on this serious criminal charge. 

It points to a disregard of materials 
within tbe control of the Official Assignee. 

The Ro. 25,000 is shown to have been 
paid into the Mercantile Bank: of that 
there is no doubt, and even Counssl for 
tbe proseention bad to admit it. 

Of this amount a sum of Rs. 10,000 is 
shown to have been paid by obeque to 
M, C. David, a creditor and one of tbe Official 
Assignee’s own witnesses in this proceed¬ 
ing. A sum of Rs. 2,50J is shown to have 
been paid to tbe Mercantile Bank, yet to 
tbe last tbe Official Assignee persisted 
through his Counsel that this was not a 
genuine payment, though he actually had 
in bis possession the hundi which was 
discharged by it. 

Mr. James who represented the insolvent 
assured ns this was sc: we directed this 
and certain other hur.dis to be produced 
before us and true enough there was tbe 
hundi which proved conclusively that tbe 
Rs. 2,500 was a genuioe payment. 

Another item was Rs. 10,000 drawn in 
favour of seif: this at any rate the pro¬ 
secution maintained must have been re paid 
to Mrs, Zemin. Here again there was not 
only a complete absence of proof, but tbe 
insolvent asserted before us that the 
amount was drawn to meet certain kundii 
now in tbe Official Assignee's possession. 
We sent for these hundis and they were 
brought iuto Court and completely con- 
Brmed wbat the insolvent bad said. These 
payments were traced beyond all doubt by 
means of tbe 0. C. Book whose genoineness 
has not been attacked. 

By tbe hundis thus brought before us It 
was also conclusively proved that tbe 
Rs. 5,000 which bad not been paid into 
tbe Bank bad bsen similarly utilized. 

In this matter then not only has the 
Official Assignee failed to prove tbe 
serious charge made by him, but it has 
been abundantly shown that there was no 
foundation for that obarge. He ought to 

have known this, for he had in hie 
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possession materials wbieh disproved his 
own ease and had he asked the insolvent 
for an explanation, it wonld have been 
forthoomiog as readily before him as it was 
before ns. Had these materials been plaoed 
before Gbitty, J., they eonld not have failed 
to inflaenoe bis opinion on this obarge. 

And now I will deil with the balance 
of Bs. 23,000 and in dealing with it, it is 
diffiealt—I donbt whether it would be rigbt'~- 
to forget how baseless the Offioial Assignee’s 
persistent impntations have been in regard 
to the Be. 30,000. 

This earn of Rs. 20,000 is made np of 
Bs. 8,000 and Bs. 12,000. 

It is proved that Mrs. Z imin received 
a legacy for £ 500 wbieh was paid her by 
eheqne, and thie represents the major part 
of the Bs. 800. It is sbonn to have passed 
into Lnoas’ aooonnt. 

Laeis deolares that this as well as the 
BH. 12,000 was paid him by Mrs. Z?min. 
The instroment of transfer treats Bs. 50,000 
as paid, and this is made up of the Bs. 3J,000 
and Us. 20,000. 

It was prepared nndsr the oirenmstanoes 
I have deseribed, and the reoeipt was 
witnessed by Mr. B. M. Chatterjee, then 
of Messre. Morgan and Co. 

It is admitted that Mr. Chatterjee wonld 
not have been a party to any frand, bat 
it is argned that if there had been an 
advanoe of two separate snms and this bad 
been told to the attorneys there mast have 
been a reoital to that effeot. Bat 1 do 
.not agree with this, and for the purpose of 
these oriminal prooeedings I see no eaffi< 
eient reason for not aosepting Lnoas’ state* 
ment, more espeoially in view of the strik* 
ing manner in wbieh the aoonraey of his 
statements regarding the Be 30,000 has 
been established. And I would here point 
to the fast that the Offioial Assignee’s re. 
port astnally treats the Rs. 20.000 as re* 
oeived from Mrs. Zamin. 

It is trne that Laoas’ letters of the 
19th Jannary and the 5tb February lend 
some support to the view that he regarded 
the property as bis own. They no donbt 
ereate suspision, but they are sueoeptible 
of explanation and I think it is equally 
pertinent to remark that in the letter of 
the 13th February be treated himself as a 
beggar with notbiog left, 
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The narative diselosed by Looas’ letters 
shows that to the last he was fighting 
streuDoosly against failure, and I find it 
diffienlt to suppose that if be still had the 
property as bis own, be would not have 
attempted to raise money on it. 

But yet he never did after the 26th 
September, There is nothing improbable 
in his attempting to gat money at that date; 
be was in argent want of it, and when be 
got the Bi. 30,000, he had to ntiliza it in 
meeting his obligations as T have already 
shown. 

At the same time it probably would 
have imperilled his eredit if he had pro* 
claimed abroad bis desire to part with this 
property. This was averted by a sale to 
Mrs. Zamio. 

It was true be only got Rs. 30,000 in 
cash from her, hot still that was a sab* 
stantial sum. 

1 do not forget that the lady was his 
mother* in law, bat she parted with hard 
cash. There was valuable oonsideratiou, 
and if that was adequate to the occasion, 
the Court will, in ordinary oiraumstanoeo, 
be slow to bold there was no good faith. 

But if the transfar was in good faith 
and for valuable consideration, then it wonld 
not be liable to avoidance. 

This brings me to the adequacy of the 
consideration. 

We have two valuations by Messrs. 
Mackintosh Burn and Co. a firm of 
the highest standing. On the 21th of 
August they reported that the property could 
be raadily sold for Rs. 1,50,000. On the 
24th March 1911 they reported that the 
property oonld ba readily sold and the 
amount that might be realizad on a forced 
sale after the building of the two additional 
bouses would be He. l,9j,000. 

At the date of the transfer these two 
bouses had not been built. The property 
was then subject to a mortgage of one lac 
responsibility for which Mrs. Zamin under* 
took; she paid Rs. 30,000 in cash; she released 
a debt of Rs. 20,000 ; on the 2nd May 
1912 she paid the Bengal Stone Company 
Limited Re. 28,000 on account of payment 
for works done at 40, Elliot Road : and 
on the nth September 1912 she paid 
Rs. 3.482 9*0 for plumbing and othar woik. 
In addition to this she paid Ba. 1,000 
in round figures for flooring and 
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a liability to tbe Bengal Stone Company 
for Bs. 10,000. Mr. James aleo oontenda 
that fihe is entitled to olaim Rs. 50J for 
interest. In oonBrmation of tbe aeeerticn 
that she took over the Bengal Stone 
Company’s debt, there is the fact that this 
company baa net snbmitted a proof in the 
insolvency. 

It is claimed that theee several payments 
and obligations oonstitnle a oors’.deration 
in excess of Rs. li 90,000 and in the oir- 
comstanoes, I am certainly not prepared to 
bold that the charge in relation to the 
Elliot Road property is made ont. 

The last charge is that Laoae, on or 
about the 15th February 19i2 with the 
purpose of giving undue preference paid to 
one Mrs. Mangey, alleged to be a creditor, 
the sum of Rs. V,380. 

The oiroumstanoes on which this charge 
is based are assuredly venial, if any con* 
travention of the Insolvency Law merits 
that description, In fact, the learned Judge 
declared that, as an offence, it might possi¬ 
bly, if it stood alone, be leniently dealt 
with-, and Ccuosel for the prosecution re- 
cogeizad the justice of this remark. I, 
therefore, need not labour this point. Tbe 
charge, as drawn, is now admitted to be 
bad : fraud is of tbe essence of this offence, 
but it is Dotalleged: to constitute the offence 
the payment must bo to a creditor, even 
that is not stated as a fact. In the oir- 
oumstanoee, I think, we ought not to permit 
an amendment of the charge at this stage 
and from this it follows that the conviction 
and sentence cannot stand. 

We, therefore, set aside the conviction 
and sentence on each charge and Gnd 
the insolvent not guilty and direct his 
acquittal. 

Though no invariable role oau be laid 
down, it is ordinarily uudet^irable to institute 
criminal proceedings until determination of 
civil proceedings in which tbe same issues 
are involved. It is too well known to 
need elaboration that criminal proceedings 
lend themselves to the unsoropnlous applica¬ 
tion of improper pressure with a view to 
iLflaenoing the course of the civil proceed, 
ings, and beyond that there is the mischief 
illostrated by this case of criminal pro- 
oeedings being instituted with an imperfect 
appreciation of tbe facto where they have 


not been ascertained in tbe more searching 
investigation of a Civil Court. 

Costs of tbe ioeolvent of both tbe Courts 
(as of a hearing) will he paid by the 
Official Assignee out of tbe estate in his 
hands. The Official Assignee will retain 
and pay his own costs (as of a bearing), as 
between attorney and client, out of tbe said 
estate. There will be liberty to apply. 

WooDEOFEE, J.—I agree. 

Appeal allotced.^- 
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NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Crim.nal Appeal No. ?7 of 1919. 

May 8, 1919. 

Present: —Mr. Mittre, A, J. C. 
Musammat AJODHI and anotber— 

Appellikts 


versus 

EMPEROR— Respondbkt. 

Cri>ninal Procedure Code (Act V of 1898J, ss. 44, 
16?, 288—Pena/ Code (Act XLV o/ 1860J, 5.202 - 
Evidence Act (I of 1872), s. 32 i2)—Wiine38 not 
produced in Court of Session, effect of—Statement 
made in course of gossip, admissibility of—Omission 
to give information of commission of offence —Statement 
to Police, manner of proving. 


Section 283 of the Criminal Procedure Code has 
10 application to the evidence of a witness not 
jroduced and examined in a Court of Session, [p. 588, 

‘ol. 2 ] , ,, 

A statement made by a person in the ordinary 

jourse of gossip and not in the ordinary course of 

3 usiucss is hot a statement to which the provisions 

if section 32 (2) of the Evidence Act would apply. 

rn. 684, col. J.] . • . J 

"Under section 41 of the Criminal 1 rocedure 

Code it is the duty of a person who witnesses the 

commission of an offeree to give information thereof 

to the nearest Magistrate or Police Ofheer, and, if 

he fails to do so, ho renders himself liable to 

prosecution under section 202 of the Penal Code, [p. 

58}, col. ]•) 

Although section 162 of the Criminal Procedure 
Code forbids the obtaining of signatures to a state¬ 
ment taken down in writing by the Police, there is 
no prohibition to evidence being given of a state¬ 
ment recorded in writing by the Police, provided it 
is otherwise relevant, nor can the provisions of the 
section be evaded by the Police recording as the first 
information report a statement obtained after the 
commencement of the investigation, [p. 63>, cols. 1 
& 2 .] 

Criminal appeal against tbe order of tbe 
Sessions Judge, Sangor, dated tbe I2tb Marob 
1919, 
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Mr. G. L. Subheday, for the Appellant. 

The Hon’ble Mr, Q. P. Dick, for the 
Crown. 

JUDGMENT,—Miwammof Ajodhi, aged 
twenty* fiv0| and her deceased hneband s 
yoDDger brother, Pyare, aged twenty^hve, 
both Dangle by «aate. have been convicted 
of the murder of their newly born illegi¬ 
timate daughter on the 16th October 1918 
at Rangir and sentenced to transportation 
for life by the Sessions Judge, Sangor. 
They were also found guilty under section 
318, Indian Penal Cede, of oonoealing the 
fact of the birth hy secretly disposing of the 
body, but for this offence no punishment has 
been awarded as it merged in the greater 
offence. 

The proseentien case is that the child was 
born alive and was immediately killed and 
the body buried by Pyare and Ajodbi. The 
defence on the other band is that the child 
was born dead and was buried at once by a 
midwife called Janki who attended at the 
eonfinement, at which Pyare was not 
present. 

The body was found by tbe Sub-Inspector 
on the 26th October buried in a shed 
attached to tbe house where tbe appellants 
lived. It was so far decomposed that the 
doctor was unable to say that the child was 
bornalive. The medical opinion is, however, to 
the effect that the child was practically a full 
term child. 

The only witness examined at tbe trial 
of tbe case to prove that the child was 
born alive is Musammat Saraswatt, P. W. 
No. 2, tbe wife of tbe village Kotwar. 
She states that she saw Musammat Janki, a 
midwife, go to the bouse of Ajodbi and 
that after she bad been there an hour, 
she beard tbe cry of a new born infant. 
The witness followed Janki to her own 
house and questioned her, who denied that 
a child had been born. Saraswati, however, 
never contradicted Janki by telling her 
that she had beard tbe cry of an infant. 
The witness never told (anybody in tbe 
village about it, not even her own husband, 
though tbe fact of tbe pregnancy was 
pretty well known. It was only after the 
arrival of tbe Police upon the scene that 
this wife of tbe village Kotwar, who lives 
in one of the several neighbouring 
houses, came ont with this .story. The 
fact that she was not abls to give the lie 


to Janki somewhat weakens tbe value of her 
testimony. 

Musummai Janki died before the inquiry 
before tbe Magistrate, but a statement 
made and signed by her in tbe course 
of the Police investigation was taken down 
by witness Jamna Prashad, P. W. No. 4, 
in tbe presence of the Sub Inspector. This 
is Exhibit P 1. This statement has been 
copied by tbe Police and treated as the 
hrst information. Janki had also made a 
statement to her paramour Diolat, who 
was examined as P. W. No. 5 before the 
Committing Magistrate to depose to that 
statement. Tbe defence admitted that 
Daolat has since disappeared and has become 
untraoeable. 

The questions which I have now to 
decide are whether ths three statements 
of witnesses not examined in tbe Sessions 
Court are admissible and have been properly 
proved. 

It may be as well to dismiss the sag* 
gestion of the Standing Counsel that Daolat’s 
statement before the Committing Magistrate 
could be treated as evidence under section 
2S8, Criminal Procedure Code. That section 
has no application to tbe evidence of a witness 
not produced and examined in the Court of 
Session. 

Under section 3-3 of tbe Evidence Act 
tbe evidence of Daolat before the Committing 
Magistrate is relevant for proving the truth 
of tbe facts which it states, tbe witness 
being untraoeable. Tbe accused had tbe 
right and opportunity to cross-examine him, 
though in point of fait he was not cross- 
examined. As tbe pirtioD of tbe record 
containing the deposition of Daolat purport¬ 
ing to be signed by tbe Committing Magis* 
irate was produced before the Court of 
Session^, the statement has been suffi. 
oiently proved under section 50 of tbe Evidence 
Act. 

Section 33, however, contemplates that tbe 
evidence given before tbe Committing Magis¬ 
trate was itself relevant evidence. We have, 
therefore, to see whether so much of the 
deposition as relates to declarations made by 
tbe deceased Janki to the witness is relevant 
or not, 

Janki’s statement to her paramour is to 
the following effect: a female child wuk 
born but accused Pyare pressed the child'.^ 
throat and killed her: a sum of money 
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Rs. 4 Id oash, and some gfrain bad been jtiven 
to Janki, whowas enjoined by aasnsed Pyare 
to keep tbe matter seoret. 

Tbe fitatement recorded in Exhibit P*! is 
praotioally to the sameeSeot. It only ooDtaiaa 
more details. 

Tbe lower G:urt thought that these state' 
ments were admissible noder seotion 32, olause 
2 , as statements made in tbe ordinary ooarse 
ot business by a midwife. There is, bow* 
ever, nothing but a fancied re’emblanoe 
between tbe case and Illustration (b) to 
section 32 and tbe leading case of Eighnm v. 
Ridgicay (1). Tbe only point of similarity 
is that there ie an acoonobeur here as in 
tbe other two cases. 

A statement made by a midwife to a 
paramour is in tbe ordinary course of 
gossip, net in tbe ordinary course of ber 
busiress as a midwife. It is not shown 
or suggested that it is the usual routine 
practice of a midwife or tbe particular 
midwife to report births to tbe Police. In 
fact, no report waj made and none of 
tbe statements was elicited till after tbe 
body was found. Section 32, clause 2, has, 
therefore, no applicatiou. 

1 think,however, this statement is relevant 
under section 32, clause 3, as tbe statement, 
if true, would have exposed Janki to a 
criminal prosecution. According to that 
statement she witnessed a murder. Under 
section 41 of the Criminal Procedure 
Code it was ber duty to give information 
fertbwitb to tbe nearest Magistrate or 
Pclioe OtBeer of such murder, For ten days 
she bad made no report. She was, therefore, 
guilfy of an offence under seotiou 302, 
ludian Penal Code, for intentionally omitting 
to give information which she was legally 
bound to give. 

Daolat’s deposition relating to the deola* 
ration made by Jauki is, therefore, releV'tnt. 

Section lf>2 of tbe Criminal Procedure 
Code lays down that no statement made 
by any person to a Police Officer in tbe 
course of an investigation shall, if taken 
down in writing, be signed by the person 
making it, nor shall such writing be nsed 
as evidence. The only exception ie in 
favour of dying deolaratious under section 32, 
clause 1, of the Evidence Act. Therefore, 
tbe written record made by the Police cannot 


be ufed as evidence. But that sesiion does 
not prevent evidence being given of a state* 
ment, recorded in writing, provided it is 
otherwise relevant. The operation of the 
section, however, cannot be evaded by the 
Police choosing to record as the first informa* 
tioQ a statement obtained after the investiga¬ 
tion has commenced: King-Emperor v« Bhut 
Noth Qhoie (2). 

Tbe statement recorded by Jamna 
Prasbad was made in tbe presence of tbe 
Police in tbe course of the investigation and 
equally comes within section 162. 

But if the writing is not to be used as 
evidence, there is nothing to prevent tbe 
witnesses who have heard the statement 
deposing to tbe f&cts contained in the 
writing, after refreshing their memory under 
section 159 of the Evidence Act. Jatnna 
Prasbad. instead of being asked merely to 
prove tbe execution of the document by 
tbe deceised Janki, sbonld have been made 
to give oral evidence of tbe statement after 
refreshing bis memory by looking at Ex¬ 
hibit P I. Similarly the Sub*Inspector, 
who made a contemporaneous record in tbe 
case diary, should have been asked tD 
state what Janki bad told them. This is a 
defect in procedure to which no exception 
was taken by tbe learned Counsel for tbe 
appellant, and on my pointing this out to 
him, be asked that tbe statements in tbe 
doonmente may be regarded as having been 
duly and legally proved, as he did not wish 
that bis clients should be put to the expense 
of a further inquiry. 

I have held all the statements to be 
relevant, but it is always best to remember 
that tbe most difficult question for decision 
is the weight to be attached to the evidence. 
Here we have in the first place the nnoross- 
examined testimony of a woman who, upon 
her own admission, was not above accepting 
a email bribe to bush up a murder. Her 
paramour admits that he received an 
additional bribe of Rs. 10 (ten). He also 
happens not to have been oross-examined, 
as tbe aconsed bad no Pleader in tbe 
Magistrate’s Court. I do not think it safe 
to accept such DDoro88*examined and tainted 
evidence as sufficient for tbe charge of 
murder. It must be pointed out, in fairness 
to the learned Sessions Judge, that he 


(1) (1806) lOiiast 109j 10 It.R. 23Bj 103 E. R. 717. 


(2) 7C. W.N.345. 
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has aooepted Janki's deolaration only to 
the extent that the ehild was born alive. 
He, however, argues that it was upon the 
aoonsed to explain how the live ehild 
same to die, and as they offered no ex« 
planation at alt they must be held to have 
oaused its death. In this he is wrong. 
The proaeeation must not only prove, 
either by direot or oiroumstantial evidenee, 
that the child was born alive but also 
that the obild was murdered. The lower 
Coort relies upon the fast that the appel¬ 
lants dented at the village Panobayat that 
any obild was born and they persisted in 
this denial before the PoHoe. 

In paragraph 17 of bis judgment the 
learned Sessions Judge writes :— 

'* Further it is olear from the statement 
of Matzur Hussain (Sub Inspector) that 
he found the place of burial of the body 
by watching Ajodhi and Pyare and 
noticing that they were constantly looking 
in one particular direction.’* 

In the next paragraph the learned Sessions 
Judge writes 

" This oiroumstantial evidence is very 
much against the defenos story of the 
obild being born dead. If, as they say, 
every one knew of the pregnancy, they 
would certainly have at once made public 
the fact that the obild was born dead 
and not raised all this snspioion against 
themselves if there was nothing to conceal.” 

So far as I know, this sort of evidence 
has not hitherto been regarded by any 
Jury as proof of murder. 

The conduct of the accused is not, 
however, inconsistent with their innocence 
on the charge of murder, if there baa 
been in fact a secret disposal of the 
body to avoid giving greater publicity to 
a scandal. The fact that a midwife was 
called in-^-and it is not shown that she 
was of a disreputable character—tends to 
show that no murder was intended when 
the midwife was invited. The prosecution 
theory that there would have been no 
murder of an illegitimate male child appears 
to me to be farfetched. 

Even if Saraswati’s evidence is aooepted 
and the facts mentioned in the lower 
Conrl’e judgment are taken into con* 
sideratioo, I am bound to say that the 
prosecution has failed to mako out the 
obarge of murder, 


The burial inside the shed is undoubt¬ 
edly a secret disposal of the body with 
intent to conceal the birth. This was 
also the view of the Assessors. An offence 
under section Si 8 has undoubtedly been 
committed, and I have now to see whether 
either of the appellants is guilty under 
that section. Janki’s statement is not 
merely relevant as to the murder but also 
as to the disposal of the body. These two 
facts are onnneoted together as part of the 
same transaction and upon the principle 
laid down in Eigham v. Bidgway (1), the 
whole of the statement so connected together 
is relevant, though, by not reporting the 
secret disposal, Janki did not render herself 
liable to a prosecution under seotion 202, 
Indian Penal Code. Daolat is silent as to 
the disposal of the body, Janki’s statement 
shows that the mother left the cattle shed 
after the delivery and before the disposal 
of the body. There may be a snspioion 
that the act was done with her connivance^ 
but it is difficult to bold upon Janki’s 
evidence that there was any abetment or 
conspiracy between the male and the 
female appellant. I, therefore, agree with 
the Assessors and acquit Musammat Ajodhi 
of the obarge under seotion 318, 

The male appellant pleaded that be was 
at Sirki on the day. His own witoess 
ITadal), D. W. No. 2, proves that the accused 
bad not been in Sirki for a long time 
before bis arrest. Janki’s statement that 
the man came to fetch the midwife is oorro* 
borated by Daolat. This is entirely in 
aoooidanoe with probabilities. It is very 
unlikely that the midwife, a woman of a 
different caste, would agree to or would 
be asked to bury the child. The mother was 
incapable of the necessary physical exertion. 
Janki’s evidence that the appellant Pyare 
buried the body may, therefore, be safely 
aooepted as true. Agreeing with the 
Sessions Judge and the Assessors, I uphold 
the oonviotion of Pyare under section 3i8. 

The result is that Musammat Ajodhi' is 
acquitted of both charges and I direct 
her immediate release. Pyare is acquitted 
o! the charge of murder, but his oouviotioa 
under section 318 is maintained and he ia eeu- 
tenoed to two years’ tigorcus imprisonment 

with effect from the date of the lowor Court’s 
order. 


Appeal ailow^jd 


j'n 
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CALCUTTA HIGH COURT. 
Criuinal Appkal No. 336 and Rbfisions 
Nos. 533 AND 534 OF 1919. 

JaDnary 20, 1920. 

Present:—Jastioe Sir Asntosh Ghandari^ Kr, 
and Mr. Jaetiae Newbonld. 
GRANDE VENKATTA— Accused— 

Petitioner 

versus 

CORPORATION of CALCUTTA— 
Opposite Party. 

Bengal Qhee Adulteration Act (/ B. C. of 1917^, «. 
2 {2)—Calcutta Municipal Act (III B C. of 1899^, «. 
495 A U )—Standard of genuineness—Statutoryprovi- 
sion, absence of ■^"Commercial Qhee," adulteration of. 

As the Bengal trhee Adulteration Act does not lay 
down a standard raising a presumption that Ghee 
alleged to be adulterated is not genuine, and no 
standard having been fixed for the purpose by any 
board of experts similar to the Butter Commission 
in England, Coui-ts of law have to decide questions of 
adulteration upon such evidence as is available in 
each individual case. As there is no statutory 
provision, every case must depend upon its own 
evidence, [p. 587, col. I.] 

Where a certain sampleof “Commercial Ghee” or 
buffalo Ghee was found to contain some foreign fat 
substituted in part for genuine Ghee: 

field, that the Ghee was adulterated within the 
meaning of section ?, sub-clause (2), of the Bengal 
G&eo Adulteration Act. [p? 690, col. 2.] 

Criminal appeal against the deoision of tbe 
Monioipal Magistrate, Calcalle, dated tbe 
16th April 1919. 

Babns Monmotha Natk Mookkerjee and 
Bankim Chandra Mcokherjee, for the 
AoQueed. 

The Hon’ble The Advooate*General, Mr. 
Oamell and Babu Saiindra NofA Mookherjee, 
for the Opposite Party. 

JUDGMENT.—In these oases tried to¬ 
gether as one oase tbe aooased are charged 
with baying adulterated Ghee. Tbe pre- 
oeedings have nnfortnnately been very 
protracted. There were originally three 
oases ending in oonviotion, wbiob oame op 
to this Court. Tbe Criminal Benoh differed 
in their opinion and there was a leferenoe 
to a third Judge whioh resulted in a remand. 
Their judgmeots are reported as Qrande 
Venkata Ratnan v. Corporation of Calcutta 
(1). The retrial extended over 
7 months. Five experts were examined 
and a large number of text books and 
soientifio journals was used. At the re trial 

0 ) 4 SIn(l. Caa. 693!22C. W. N. 746; 28 C. L. J. 
82i 19 Cr, L.J. 753. 


both tbe aooQsed bays been oonvioted in 
respeot of two samples of Gouraoga Brand 
Gbee wbiob were taken by the Corporation 
OD the Slot Ootober 1917, and sentenced 
under smtion 495-A, anb-seotion (1), to 
pay 6ne8. In respeot of the sample taken 
on tbe 27th November 1917 whioh formed 
tbe subjeot-matter of the third oase, the 
learned Magistrate held that “the Corpor¬ 
ation analysis of tbe sample was not as 
oomplete as it might have been.” He was “not 
prepared to arrive at a finding of nndonhted 
adnlteration so far as that sample was oon* 
oerned and although sooh analysis as had been 
made aroused snspioion.” He gave the aoonaed 
tbe beneSt cf bis donbt. 

The aooased are sellers of Ghge, not 
maoofaotnrers, and the obarge is that they 
sold or stored adulterated Gbee. Adultera¬ 
tion is dehoed in section 2 of Bengal Aot 
I of 1917. The definition is fairly oompre- 
heosive and the present oase is said to 
be oovered by enb-olauBe (2) of seolioo 2, 
as some foreign fat is said to have been 
substituted in part for gennine Ghee. Tbe 
Aot provides **tbat a report sighed by an 
aoalyst oertified by tbe Chairman to be 
employed by tbe Corporation for the purpose 
of analysing Gbee shall be euffioient evidenoe 
of the result of snob analysis.” It is 
nnfortunate that tbe Statote does not lay 
down a standard raising, a presumption 
that tbe Qhee is not genuine. In England 
a oommittee was appointed (o enquire and 
report as to what regulations might with 
advantage be made nnder seotion 4 of the 
sale of Food and Di'oga Aot, 1899, for 
determining what deGoienoy, if any, of the 
normal oonstituents of batter or what 
addition of extraneous matter other than 
water should raise a presumption, until tbe 
oontrary was proved, that tbe batter was 
not gennine; but no snob steps have baen 
taken by tbe Gavernment in this oonntry 
and the question of adelteration has become 
an extremely diffionlt one in oonseqnenoe. 
The English Batter Rsgalations Uommitee 
took a large body of evidenoe and examined 
a large nnmber of eminent analytioal 
experts and tabulated tbe resolts of some 
thousands of detsrmination?, the results of 
aotual experiments, and arrived at a figure 
representing an analytioal standard wbiob 
they reported abculd be taken as a guide, 
that is to say, that if any sample fell 
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bslow that Bgnre, a presumption was to be 
raised that the butter was not genuioe. 
They examined the results of experiments 
with butter of different oountries. They 
took into aooount various faotors suoh as 
elimatio oonditions, period of laotation, 
nature and amount of food, breed and 
idiosynoraoy of the oow. This variation in 
eomposUioDt they staled, bad a correepondiog 
irflaenoe upon suoh of the pbysial obarao 
teristioB of butter as are used by analysts 
to supplement their obemioal tests. The 
work was of an extreiaely diffioult and 
teohnioal nature and was oarried on by 
a board of experts end a standard 
was 6xed by them. Unfortunately nothing 
of that kind ba’i been undertaken in India, 
and Courts of Law are oalled upon to 
dcoide Questions of adulteration upon snob 
evidence as is available in each individual 
case and arrive at Bndings on the basis of 
experiments which cannot for a moment 
he compared with the experiments dealt 
with by the Butter Commiesion, It is 
unfortunate that the burden of carrying 
on necessary expeiiments was thrown upon 
the Calcutta Corporation with its limited 
resources. We, however, dud that the obemi 
cal experts of tbe Corporation have done 
tbeir work with great care and remarkable 
ability. It was urged upon us by tbe 
prosecution that we should accept the Cor¬ 
poration standard and if we were not able 
to do sc, then we should fix a standard 
ourselves. No doubt we must determine 
whether or not tbe Municipal standard ought 
to be acted upon in this case, but we must 
decline to fix a standard ourselves if we 
cannot accept it. If we did sc, it would be 
absolutely cf no value. It would not be 
binding upon any other Bsno'r cf this 
Court. As there is no statutory presump¬ 
tion, every case must depend upon its own 
evidence. We are strongly of opinion that 
a statutory standard should be laid down 
raising a presumption, and cases of this 
kind should not bo made to depend upon 
tbe evidence forthcoming in each case 
testing tbe value of the Corporation 
standard. If we had (o deal with butter 
derived from cow’s milk, tbe English 
standard would be of great value, but 
Q-hee" is not butter. Admittedly changes 
take place when batter is clarified and tbe 
temperature at which Ghee is prepared io 


- 


not a negligible factor. Ghee is not defined 
in the Act; a further difficulty is that Ghee 
is produced from various kinds of milk, 
but tbe Calcutta Corporation standard is 
practically based upon Ghee made from 
buffalo milk. That particular kind alone 
has bsen treated as ‘‘Commercial Ghee”, 
in this case a term not used in the 
Act, and tbe Magistrate has dealt with 
tbe samples as such Ghee. Tbe Ghee 
most prizad is that made from cow’s milk 
which yeilds different analytioal results. 
Other kinds of butter perhaps give different 
results but we have no data before ns 
about them. A mixture of cow’s milk and 
buffalo milk gives varying results, but Ghee 
produced from suoh mixture cannot bs treated 
as adulterated as it is derived exclusively from 
milk. This adds to the difficully of judicial 
determination. 

In tbe experiments oarried on by the 
Corporation, climatic oonditions, the nature 
of food, period of lactation, breed, stabling 
and local oouditions have not been con¬ 
sidered, nor has the temparature of manu¬ 
facture bsen taken ioto account, and tbe 
resulting variation noted. It appears that 
sadden alterations of temperature, exposure 
to wet and cold winds, affect the volatile acids 
which are a obaraoteristio ooustituent of 
batter fat as distinguished from other fats. 
All there factors were carefully considered 
by tbe Batter Regulations Committee of 
England and they determined that what 
is known as the Reichert, Wolloy method, 
hereafter referred to as the R. W. method, 
supplied a safe test. Batter fat has not a 
constant oompoaition. Tbe variations are 
sufficiently wide rendering tbe establishment 
of a presumption cf adulteration, on the 
basis of a deHaienoy in tbe normal propor¬ 
tion of some one or other of its constituents, 
very diffiiolt. The R. W. test determines 
tbe amount of volatile acids which batter 
may oontaia. According to the committee 
that test fulfils the oouditions of a quanti¬ 
tative mstbod which can be made the 
basis of judicial proceedings. They fixed 
a limit, although tbe results of the experi¬ 
ments largely varied. In so doing they 
were miudfal of two ooneiderations, namely, 
that it was sufficiently low not to press 
harshly upon too large a proportion of 
genuine if abnormal batters, and on tho 
other baud that it was cullirrienlly 
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high to take away the iodaoemeDt for 
adnlteratioo. These points have to be kept 
in view. 

The samples of Ghee, the snbjeot matter 
of the oharges io this case, were bongbt 
by the Corporation from the place of 
basiness of the aooneed in Calontta on the 
3Ut Oetober 1917. Ooe was said to have 
oome from Sagcre, Exhibit 1, and the other 
oame from tins marked Gonraoga Brand 
from Gantor (Madras), Exhibit 2, A third 
sample Exhibit 3 was bought on the 27tb 
November 1917 from tins marked Gonranga 
Brand, Gantor. The plaoe of pradnotion is 
a matter for eonsideration. In this ease the 
analyst was not told the plaoe of origin. 
When the Ghee was pQrokaeed,no mention was 
made what kind was wanted, oow cr buffalo 
Ghee, and tbe Ghee purohaeed has been 
treated as Commeroial Ghee, ” namely, 
baffalo Ghee, wbioh aooordiog to tbe 
evidenee is mainly sold in Calootla. It 
is also a cheaper Ghee than Ghee prodnoed 
from oow’s milk. That also supports tbe 
euppoeition that nhat was sold was buffalo 
Ghee. 

Tbe Corporation have from their experi. 
ments arrived at a certain standard for 
pure Ghee. Four tests have been applied 
by them to test its puritj: (1) The 
Eeiobert-Wollny prooess, (2) tbe Butyro* 
Refraotive index, (3j Saponidoitioo, (4) 
Wellman’s test. Butter fat and Ghee are 
obaraoterised by tbe presence of certain 
volatile fatty acids, priuoipally two, wbioh 
are known as Butyric and Caproio acids. 
Tbe proportion of these volatile acids is 
by general ooneent of chemists by far the 
most important criterion in butter analysis 
and it is known as tbe R. W number* The 
prooess consists in liberating the fatty 
acids and preparing a distillate, a definite 
quantity of which is neutralised by titration 
with a decinormal alkali solution. The 
amount of the decinormal solution required 
to neutralise that quantity of tbe distillate 
is called tbe R. W, number. Tbe figures 
arrived at in the Corporation Laboratory 
for buffalo Ghee range from 30 to 42 in 
the case of individual animals and 29 to 
3j in tbe case o! samples from herds of 
cattle. The latter is considered more 
reliable as eliminating tbe idyosynoraoy of 
iudividual animals. Tbe Corporation has 
adopted 80 as the standard raising a pre* 


sumption of adulteration bo far aS‘ buffalo 
Ghee is concerned. In the same way they 
have laid down 25 as the minimum E. W. 
figure for oow Ghee. Tbe B, W. figure 
adopted in England by tbe commission 
for batter derived from cow’s milk i8 2tt 
More than cine>tenth8 of tbe samples before 
the Eoglish Committee yielded figures 
between 24 and 32, and by far tbe 
greater amount of these were between 
the limits of 26 and 31. Samples yielded 
results as high as 35 and as low as IS'lj 
but having regard to their infrequeusy 
and special conditions the Committee after 
a general review of tbe whole matter 
arrived at 24 as a safe standard. We 
are called upon to accept HO ae a safe 
standard for Calontta Commeroial Ghee. 
^ hether we can do so or not we shell 
examinw'later. 

Tbe ButyrO'Befraotive index prooeea* 
hereafter referred as tbe B. E. process, 
is a sorting prooeps testing the density of 
tbe Ghee. The Corporation standard is 
40 to 42. If the refraction is found to 
exceed 42 adulteration is suMpeoted. B. 
E. Index is said to be the same for 
both oow and buffalo Ghee. By this 
process whether tbe adulteration is vegeta* 
ble or animal cannot be ascertained and 
it is not claimed that it is anything more 
than a rough test. 

Tbe Saponification test consists in finding 
out the number of milligrammes of caustic 
potash required to saponify one gramme 
of fat. The average figure for buffalo 
Ghee according to the Corporation is 229 
and for oow Ghee 227. . It is said that 
if the figure goes down it indioates 
adulteration. 

Wellmau’e test is a colour test for 
detecting the presence of vegitable oil, but 
it fails in tbe ease of ooooanut oil. The 
Ghee is melted and dissolved in a little 
chloroform and a re agent is applied. The 
presenee of oil other than eoooannt oil is 
indicated if a green colour appears 
at tbe top, which turns blue on the addi> 
tion of ammonia. 

The Corporation standard is, tbereforei 
as follows;— 

R, W. B. S. Sip. Wsl. 

Pui-o buffalo Glice ,, 80 40—42 229 Negative. 

Pure cow Ghee 26 40^2 227 Negative, 
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Aooordiag to their ezperimeDts, 

E.W, B. E. Sip. Wel. 

' Ex. 1 (yielded) ... 26 6 44 222 Pof>iti7e 

(Showed colour) 

Ez. 2 ... 24'9 46 220 lOitto) 

Ez. 8 ... 27*1 44 222 Negative 

(No oolooration). 

The learned Magistrate has eome to the 
eonelaaion that the following figarea 
ought to he adopted in testing adaltera* 
tion. 

R. W. 28, B. R, 40—42. Sap. Bnf. (229). 
Cow (22/)* Id this oonueetion it ma 7 be 
mentioned that eertain obemistsand analysts 
of Oaloatta held a oonferenoe in 1917 at the 
iaetaboe of the Gorporotion. At that oon* 
ferenee the R. W. figure agreed upon 
was 28 for 'Oommeroial Qhee.” Two of 
the expert defence witnesses were members 
of that oonferenoe. 

In England the R. W. figure alone has 
been adopted as a test for adulteration, 
but we eannot sooept the figure arrived 
at by the Corporation as by itself raising 
a presumption of adulteration, having regard 
to the limited number of experiments and 
beoause soffisient allowanoe does not appear 
to us to have been made for the varying 
ooudiEione above referred to. Dr. Ghoee, 
the Corporation expert, says that on the 
R. W. figure alone be would not give any 
opinion. He would on ** all the others, ” 
referring to the three other tests. He 
says if he found a sample give tbe R. W. 
figure “ as below iiO, between 21 and 30, 
and near 24, while tbe other tests, satis- 
factory,*' be would regard it as pure oow 
Ghee and pass it as genuine. 

It appears from the evidenoe that tbe 
ooDsigment of Ghee from which samples 
were bought by tbe Corporation came 
from Madras. The accused have produced 
their books and railway documents have also 
been produced corroborating tbeir statement. 
There is no evideoce to tbe contrary. The 
Corporation has not carried cut any ex¬ 
periments in Madras Gbee. There is 
evidence, though not of much value, that 
in Madras cow's milk and buffalo milk 
are mixed together and milk from gcats 
and sheep is also m'xed, in the prepara¬ 
tion of Gbee. 

The evidence is that ^if buffalo 
and sow Ghee are mixed, the E. W. figure 
adopted by tbe Corporation for bofialo 
Gbee is lowered, the limits of Buob varia¬ 


tion being between 25 and 30. Tbe R. W, 
figure of Exhibit 1 is within those tvo 
limits. Exhibit 2 gives 24*9 which is 
just below the oow standard by ‘1, which 
is a very small difference. It is admitted 
that tbe R. W. process is a highly teohni. 
oal process and that if the details of 
analysis are not minntely carried out, tbe 
results may be vitiated and that various 
errors may creep in. But even taking that 
the analysis wae scrupulously ar^d very 
carefully carried out, beyond raising a 
suspicion of adulteration nothing more can 
be said from tbe figures found by the 
Corporation. 

It is then urged that tbe other figures 
not only confirm tbe suspicion, but lead 
to certainty. Let us examine this con¬ 
tention. It is said by Dr. Ghose that 
the same causes that iiflaence the R. W. 
figure also iLffaenoe tbe figures under tbe 
other two tests, i. e, the B. R. index and 
tbe Saponification number, and that the 
variations in one test shew a corresponding 
variation in tbe other two. Mr, Briggs, one 
of tbe expert witness for the defenop, 
admits that the three tests are oonsistenf, 
i. e , they vary consistently with each 
other. Thomas, another expert witness 
for the defence, says that if all the four 
tests (including the Wellman test) agree, they 
would be euflBoient to pronounce upon tbe 
genuinenesa of the sample, although they 
would not give absolute certainty in every 
instance. Mr. Hayward, another expert 
witness for the defence, however, says that 
he would not in all caees consider the 
four tests as st Hi >ienf, though he might 
in some. He admits that generelly speak¬ 
ing they would incioate tie presence of 
foreign fat’ and the nature of that fat 
may be determined by the melting point 
and Wellman’s tests, but that they may 
break down in special ciroumstanoes. It 
depends, he says, on tbe extent of the 
variation from the etandard, but if the 
results are all very kindred, he says, they 
would be sufficient. On the evidenoe and 
also from tbe text books and soientitio 
journals placed before ns, we have no 
befitation in holding that the B, R arid 
Saponification teits afford valuable 
boratioD. that the same causes which it 
the H.W. figure, affuence them 
they vary oonsisteotly. 
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lo this case, the R. W. figu-es are 
below the Corporation standard, the Saponi- 
6oation value ie also below that standard 
and the B. R. is above in each. 

The Corporation standard for B, R. is 
40—42, for Saponifioatiop, buffalo 229, oow 
227. 

The oonferenoe aooepted the same B. R. 
figure as the Corporation, and the Saponi* 
fiflation figure for bnffab aosepted by them 
was 225 to 233, the Corporation figure being 
the average between 223 and 235; but the 
samples Exhibit I and Exhibit 2 yielded B. 
R. 41f and 45 and Saponifioation 222 and 
220 respeotively. 

From the evidenoe we take the Oorpo* 
ration standards for B. R. and Saponifioa¬ 
tion ^.0 be fair* Mr. Briggs admits that 
they are fair. Tbe B. R, figures for cow 
and buffalo are tbe same and a mixture 
of the two vvonld net make any differenoe. 
Tbe Saponifioation figures in this ease are 
much lower and a mixture of the two 
kinds of Ghee would not aooount for it. 
It is an inooDsietent variation. Taking these 
figures into aoocunt, even tbe defence 
experts say that the samples in this oase 
are suspioiouf, though they do not in 
words admit that a positive deduotion 
of adulteration oan be arrived at from 
them. 

In addition to the above, Wellman’s test 
in this ease yielded a positive result, show* 
ing that there was oil in the samples. 
The text books show that oil sometimes 
passes through the food taken by tbe 
animals, and it was strenuously urged before 
us that the presence of oil in the samples 
may have been due to tbe feeding, Whether 
it had or had not so passed oonli be as* 
oertained by what is known as the pby* 
tosteral acetafe test, which has not been 
undertaken by the Corporation. That 
undoubtedly can be urged, but tbe result 
of Wellman’s test cannot bs altogether 
ignored by us although the last men¬ 
tioned test was not employed. Tbe samples 
of Bengal and United Provinces Ghee 
examined by the Corporation have given 
negative results by Wellman’s test. No 
doubt Madras Ghee has not been examined 
as such by tbe Corporation, but we have 
tbe following evidence about the food. Girish 
Chandra Mokberjee, a partner of the 


accused, who is tbe only witness on the 
point saye : — 

As to food I have seen in the United 
Provinces cotton seeds, barley, wheat bran 
being given. There are no paddy districts 
there, only * Jowari, ’ ‘ Eooli * or dry 
barley plants are given. In Bengal straw, 
rapes eed are given. Cattle in Bengal do not 
geb tbe same food as in Madras. In Madras 
you have rios, husked rice dmt.” 

. This doss not show that any specially 
oily food is given to oow or bnffalo in 
Madras. A large quantity of oil cakes as 
food miy cause some oil to pass into tbe milk 
according to the evidenoe, but there is do 
evidence that in Madras they are more 
largely nsad for cattle food than in Bengal 
or tbe United Province?. Taking all these 
tests together, we think that it has been 
established that tbe samples are adulterated. 

We uphold the able judgment of tbe 
trial Court, although we are not able to 
confirm the standard for Commercial Ghee 
which he has accepted. The Ghee in this 
oase, even if it be considered as a mixed 
product of buffalo aud oow Ghee, has, in our 
opinion, been adulterated by foreign fat. 

The QODviotioD and sentence are upheld. 

Tbe appeal is in respect of the two 
oases based upon Exhibits 1 and 2. They 
were tried together and are covered by one 
judgment. Separate fines have been inflioted 
on (aoh charge. As tbe total amount 
exceeded Rs. 200 tbe appeal was filed. No 
objection has been taken to that on behalf 
of the Crown. .Applications for revision 
were filed by way of greater oantion, 
should it be contended that tbe appeal was 
not maintainable. Tbe appeal is dismissed 
and tbe applications rejected. 

In aonolusion we think we ought to 
add that we have received very great 
assistance from Connsel on both sides 
in this oase and that special mention should 
be made of tbe ability and fairness with 
which the learned Vakil for the defence 
has conducted his case. 

Appeal dismused', 
Applications rejected. 
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BONDAR SINGH D. PHDMAN SINGH. 

L4HORE HIGH COURT. 

Oriaiinal Ebvi&ion Petition No. 233 on 1920. 

May 1,1920. 

PresBnii —Mr. Jaatise Soott Smith. 
SUNDAR SINGH— Petitionbr 

versus 

PHUMAN SINGH - Rsspondsnt. 

Criminal Frocedure Code (Act Y of 1898^, s. 195 
(6) (7)—Sancitoh given by Munsif—Appeal, lorum of 
—Mansifg Court, uhefher subordinate to that of 
Senior Subordinate Judge. 

A Mansif granted sanction for the prosecation of 
one 8. for an offence under section 210, Indian 
Penal Code. On appeal the Senior Subordinate Jndge 
maintained the order. 8. filed an application for 
revision in the High Court; 

Held, that as appeals from the order or decree of 
a Munsif ordinarily He to the District Courtand only in 
special cases to the Senior Subordinate Judge, the 
Munsif is subordinate to the District Court withiir 
the meaning of section 196 (6), Criminal Procedure 
Code; [p. 692, col 1 -] 

(2) that consequently the Senior Subordinate Judge 
bad no power to hear the appeal [p. 692, col. ).] 

PetitioD, under Beotion 439 of tbe 
Oriminal Prooedare Coda, for revision cf 
the order of the Senior Sabordinate Judge, 
1st ClaiB, Ludhiana, dated tbe 22nd 
Januaiy 1920, affirming that of the Munsif, 
Ist Claia, Ludhiana, dated the 11th 
Deoember 1919, granting sanokion for the 
proaeoution of the decree holder petitioner 
under section 210i Indian Penal Code. 

Mr. Dev Saj Sawhney for Mr. Kunwjr 
Narain, for tbe Petitioner, 

Mr. Jaigopal Sethi, for tbe Respondent. 

JUDGMENT.—The Munsif, Ist Class, 
Ludhiana, nndsr section 195, Criminal 
Procedure Code, granted sanction for the 
prosecution of Sundar Singh for an 
offence order section 210, Indian Pecal 
Code. From this order an appeal was 
preferred in the Court of tbe Senior 
Subordinate Judge, who maintained tbe 
order of the Munsif, Sundar Singh hai^ 
now filed an applioation for revision in 
this Court, and it is contended on hia 
behalf that- tbe Senior Subordinate Judge 
had no power to hear an appeal from 
the order of tbe Munsif, granting sanction. 
Section 195 (6), Criminal Procedure Code, 
lays down that any eanotion given or 
refused under this section may be revoked 
or granted by any au^torify to which 


the authority giving or refoeing it is 
subordinate, and sub section (7) lays down 
that for tbe purposes of this seotion every 
Court shall be deemed to he eubordioate 
only to tbe Court to whioh appeals from 
tbe former Court ordinarily lie. Now, 
Doder section 39 of the Punjab Courts 
Aot, 1918, an appeal from the decree or 
order of a Munsif shall lie to the District 
Judge, except as otherwise provided in 
any enactment for tbe time being in force. 
Under seotion 39 (4) of tbe Aot the 
Chief Court may, with the previou^ 
sanction of the Local Government, bw 
notification in the Local Official Ga^etta 
direot that appeals lying to tbe Districl^ 
Court under sub-seolion (^) from all or 
any of the decrees or orders passed in 
an original suit by any Munsif shall be 
preferred to such Subordinate Judge as 
may be mentioned in the notification. 
Now, under this sub seolicn tbe Senior 
Subordinate Judge of Ludhiana hears all 
appeals from the decrees or orders passed 
in original suits by any Munsif in small 
oanse oases which do not exceed Rs. 5C0 in 
value. In tbe present case tbe alleged 
offence was committed in execution pro* 
oeedings in a case whioh was a email 
eause one not exceeding Rs. 500 in value 
and an appeal in that case would, there¬ 
fore, have lain to the Senior Subordinate 
Judge. It is, boxever, oontended that appeals 
from tbe decrees cr orders of a Munsif 
ordinarily lie to tbe District Judge and it 
is only in exceptional oases, such as pro¬ 
vided for in section 39 (4', Punjab 

Courts Act, that appeals lie to tbe Senior 
Subordinate Judge. It is, therefore, urged 
that for the purposes of section 195, sub 
sections (6) and (7), of tbe Criminal 
Procedure Code it is only the District 
Judge who could bear an appeal from an 
order giving or refusing to give saoetion 
□oder eection 195. Counsel for tbe 
petitioner has referred me to Ram 

Charan Chandra v. Tirupulla Sheikh (1), 
Haynkriihmipuri v. Mohanlal (2) and 

In re Ananl Ram Chandra Lotlikar (3). 
The first two of these rulings cannot be 

(1) 13 Incl.Cas. 1007; 39 C. 774; 16 C. W. N. 6-1.5- 
13 Cr. L. .T 191. 

12) lf> Iml. Cas. 642: 13 Cr L. J. 49«; 8 N. L. 11 57 

(Z) 11 B. 43P; 6 Iml. Dpc. (n. s.) 288. 
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eoDBidered to be on all foars with the 
present ease, beoaase the law as to the Coart 
to wbiob appeals lie is not the same in 
the Pnnjab as that in Bengal, The 
Bombay ruling, bowever, appears to me to 
be in point. There it was held that 
thoogb the deoree was appealable to the 
High Oonrt, still as appeals from the 
Coart of the Sabordinate Judge ordinarily 
lay to the Distrist Coart, the former was 
sahordinate to the latter Court within ^ 
the meaning of seotion 195, Criminal 
Froeedure Code. Similarly in the present 
ease as appeals from the order or deoree 
of a Mansi! ordinarily lie to the District 
Court and only in speoial eases to the 
Senior Subordinate Judge, I bold that the 
Mnnsii is subordinate to the Distriot 
Court within the meaning of seotion 195, 
Criminal ProoednreCode. 

I, therefore, allow the revision and setting 
aside the order of the Senior Subordinate 
Judge, direot that the appeal from the 
order of the Munsif granting sanction be 
beard and decided by the Distriot Judge. 

Order set aside. 


PATNA HIGH COURT. 

Criuinal Rb7i810s No. 345 of 1919. 
September 27, 1919. 

Fment:—Mr. Justice Das. 

RAGHU SINGH -Acodsbd—Pititionbr 

versus 

EMPEROR— Oppositb Pabtt. 

Critninal Procedure Code (Act V of 1898), «. 423 
-Ajrpellate Court, power of, to alter conviction. 

Where a person is tried and convicted of a par* 
tioalar offence, it is illegal for a Court of Appeal 
to alter the conviction to on© for an altogether 

different offence. 

Application against the order of the 
SessioDB Judge, Gaya, affirming the order 

passed by the Deputy Magistrate, Au¬ 
rangabad, 


[1990 

Mr. Nageshiear Praeadf for the Petitioner. 

JUDGMENT.—The petitioner was ooDviot- 
ed in the Court of Brst inatanoe under sao< 
tioD 457, Indian Penal Code, for baying oom* 
mitted lurking bouse trespass by night in 
order to commit theft, and was sentenoed to 
undergo rigorous imprisonment for three 
months. 

In appeal the learned Sessions Judge oame 
to the oonolueioD that there was undoubtedly 
a trespass, but that it was not proved 
that the objeot of the trespass was to 
commit theft. He thought that there was 
another objeot, namely, to annoy or insult 
the women in the bouse in which the 
trespass was committed. Hs altered the cod*. 
viotion from one nnder section 457 to 
one under seotion 45c> and senteaced the 
petitioner to one month’s rigorous imprison* 
ment, 

It seems to me that the petitioner has 
really not been tried for an offence of 
which be has now been convicted. The 
case of Mahomed Bossein v. Fnperor (1) 
is in point. I, therefore, set aside the 
conviction and sentence passed upon the 
petitioner. 

The question still remains whether ha 
should be re tried. In my view it is un¬ 
necessary to order a re trial, having regard 
to the fact that be has already been in 
jail for 15 days. I, therefore, do not 
direct a re* trial. 

Suie made ahsulute. 

( 1 ) 22 Ind. Cas. 766; 41 0. 743; 16 Cr. L. J. 190; 
18 0. W. N, 1247. 
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KAHiTALi VENKATA ESISHNAHA OBASLU 0. KANDALA flEUMDIVAHMA. 

MADRAS HIGH COURT. No. 5 2 of 1911 to have it declared invalid 

Civil Appeal No. 422 on 1917. In 1912, as it was thought that a dearee 

September 18, 1919. in terms of the award woold not bind 

Pre$eni Mr. Jastioe Oldfield and plaintifFe or 3rd defendant, their adnlt 

Mr, Jnetioe Bakewell. elder, brother, beoanee they were not parties 


Sreemat KANATALA VENKATA KRISH. 
NAMA OHARLU (now uuor) and 

ANOTSEK^'FLUNriFFi NoS. 2 AND 3 — 

Afpillamis 

versus 

Sreemat KANDALA PERUNDE7AMMA 
(dead) and OTUEes—D efendants— 

Respondents. 

Arbitration—Award —Minor not properly represent¬ 
ed-Guardian, negligence of — Award, whether binding 
on minor—Agreement between parties, award based 
on, validity ot—Guardian, whether can bind ward’s 
reversionary interest, 

Where a reference to arbitration is made on 
behalf of a minor but the latter is not properly 
represented in the arbitration proceedings and bis 
guaidian fails grossly and fraudulently in his doty 
to protect his interests, the award passed by the 
arbitrators is not binding on the minor, [p. 694, col 2.] 

The rule that an award is not open to objection 
on the sole ground that it merely reproduces an 
agreement) come to between the parties, applies 
Only where the consent of the parties is regarded 
by the arbitrators as evidence that the settlement 
proposed is fair to all. [p. 694, col. 2.] 

A guardian is incompetent to bind his ward's 
reversionary interest bv a reference to arbitration, 
[p. 696, col. 1.] 

Appeal agaiost the decree of the Gcurt 
of the Temporary Sabordioate Judge, Ellore, 
in Original Suit No. 1 of 1918. 

Messrs. K Srinivasa Aiyangar and 0. V. 
Sajagopala Chariar, for the Appellants. 

The Hon’ble The Advocate* General, Messrr. 
P. Somasundram and N. Rama Bau, for the 
Respondents. 

JUDGMENT. — The main reliefs asked 
for in these cases are declarations that 
the adoption of 2nd defendant by let 
defendant is not valid and that the pro¬ 
ceedings in Appeal Suit No. 72 of 
1911 and No. 51 of 1912 are not binding 
on plaintiffs. The lower Court refused 
the latter and, therefore, did not deal 
with the claim to the former on its 
merits. 

The facts are that plaintiffs were in 1912 
minors, the eldest being about sixteen, and 
their father Kanakaobaryalu was the nearest 
reversioner to the estate of let defendant'^ 
deceased husband. First defendant in 1910 
set up the adoption of the Jnd defendant 
and Kanakaobaryalu sued in Original Suit 

38 


to Original Suit No. 72, there was a re¬ 
ference to arbitration; and an application, 
numbered as Original Suit No. 51 of 1912, 
was made to the Court to file the award 
by tbe 1st defendant, Kanakaobaryalu, 
the present 2Qd and 3rd defendants and 
plaintiffs being made defendants. On tbe 
same day, 28tb September 1912, Original 
Suit No. 72 was dismissed on the ground 
that an adjnatment bad taken place. In 
Original Suit No. 51 a decree was passed 
on 30th September 1912, Exhibit F, filing 
tbe award and giving effect to its terms. 
Those are tbe proceedings, which the 
plaintiffs desire to displace. As regards 
Original Sait No, 72 they were not parties 
and it is admitted, when they become re* 
versioners, they will not be bonnd by the 
acts of the previons reversioner, Kana- 
kaobaryaln. Plaintiffs, therefore, are clearly 
entitled to a declaration as regards those 
proceedings. Bnt it is not disputed that 
they must displace the decree in Original 
Suit No. 51 and the award on which it 
was based before they can obtain a decision 
as to the validity of tbe adoption on its 
merits. Tbe grounds of attack on these 
proceedings are that tbe 3rd defendant, 
who represented them in Original Sait 
No. 51, was fiaudnlent or negligent in his 
conduct of tbe case and bad no right to 
support the filing of an award, which was 
disadvantageous to them or at least had not 
been paseed in any arbitration at which 
they were represented or indeed in any 
real arbitration proceedings at all. 

Before tbe direct evidence is referred to, 
the reault of the award mnet be stated. 
But for it under Hindu Law Kanakaobaryalu 
or after his death whoever might be tbe 
reversioners at the time, and they would 
be (ho far as appears) tbe plaintiffs and 
3rd defeudant, would be entitled on Ist 
defendMit’s death to tbe estate of her late 
husband and so far as appears, they could 
be deprived of the snooession only by an 
adoption on her part, to be made with tho 
oonsont of her deceased husband, tbe exiet- 
euae of which Kanakaobaryalu aud Ins 
family did not admit and could bavt? di j. 
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puUd, or tbeir owd 0OD€eDt, wbiob they 
oonld have refused. The award. Exbibii K 1. 
upheld the adoption eonditioLally on tbe 
carrying out of its other terms, gave 1st 
defendant an absolute estate in about 
aores, debarred Kanakaobarjalu and 2Dd 
defendant from disputing an alienation 
already made by the widow and 2nd defend* 
ant from disputing tbe claims of Kanaka* 
obaryaln's family as reversioners in tbe 
future to tbe property cf one Ramavataiam 
and gave Kanakaobaryalu half of tbe re* 
mainder of tbe estate of lat defendant’s 
husband. Tbe result was no doubt to give 
Kanakaobaryalu immediate possession of 
ecmetbing, wbiob be eould have got only 
on Ut defendant’s death after suoaessfuDy 
attacking the adoption. But, on tbe other 
band, if be lad eo attacked it, be ooulci 
eventually have obtaiied abo,- rctonly tbe 
half cf tl 0 res'doe ailoltid (o 2cd defend- 
aot, but abo tbe 20 acres given absolutely 
to let defendant which oomposed tbe more 
valuable pcrtion of tbe estate, as well as 
t':e poesibility cf regaining tbe property 
alienated ly her already. Ard as regards 
plaintiffs, there weietbe further considera¬ 
tions that although Kanakaobaryalu might 
leave them wbat be obtained, (here was 
no guarantee that be would do so or would 
not spend it, sicoe it was eelf-acqnired 
properly in his bands, and that, as be was, 
it will be seen, failing at tbe time (be 
in fact died early tbe next year), there 
was no leaeoD fer deprivine them of tbe 
eptiou in tte matter, wbiob, on beoom- 
irg revereioi ers, they would soon be en¬ 
titled (o exeroiee and regarding wbiob let 
plaintiff at least was already old enough to 
form an intelligent opinion. True, we at 
present do rot know whether the oase 
against adoption cr let defeudant’s previous 
alienation, available to Kanakaobaryalu or 
to them, was etrerg. But there is no reason 
in tbe terms given by let and 2Dd defend¬ 
ants for euppoeiig that it would be negligi¬ 
ble, or for eupposing that there was any 
reaecn for berrying tbe dfspoeal of the 
matter and deprivieg them of rights, which 
in the ordinary oonree would aoorue eo 
shortly. There was further a faint sugges¬ 
tion in argument, alibougb 1st and 2nd 
defendants have not been explicit on tbe 
point, that tbe decree in Original Suit No. 51 
oonluios nothing distinctly debarring plaint* 


[ 193 & 

iffs from claiming in tbe future since it 
debars Kanakaobaryalu under whom they 
would not claim and, therefore, they will not 
be prejudiced by it, Tbe answer is that 
it includes a declaration of the validity of 
the adoption, to wbiob they are parlies 
and by which they are bound, and that, 
if tbe decree is binding on them, tboy 
will, in consequence of it, be debarred in¬ 
directly from setting up tbeir rights. In 
these oiroumstances tbe conclusion must be 
that 3rd defendant is not shown to bava 
acted prudently in consenting to tbe decree 
on tbeir behalf* It will be found that be 
also was goilty of gross negligence or' 
fraud, and that will be enough to enable 
plaintiffs to sneoeed. Hoghiorfy In ret Boghton . 
V. Fiddey (1) and Lala 8heo Churn Lai v. 
Bamnandan Dohey (2). 

^Their Lordships here discussed tbe evi¬ 
dence.] 

This completes tbe oase on tbe facts. It 
mar, CO dcubt, be argued that an award is 
not open to objection on tbe sole ground 
that it merely reproduces an agreement 
some to between tbe parties. See the judg¬ 
ment of Straohey, i bief Joptioe, in Qobardhan 
Bas V. Jai Eishen D a (3). But that can be ■ 
accepted, only when the oocsent of the • 
parties can be and is regarded by tbe 
arbitrators as evidence that the settlement 
proposed is fair to ell, and it can have no 
application against the plaintiffs before us, 
wbo were not represented in the arbitra¬ 
tion and whose interests were not considered, 
although it was almost admittedly in order 
to bind them that the pretence of an 
arbitration was made. When they were 
formally represented by 3rd defendant in 
Civil Suit No. 51, whether or not the 
manner in wbiob he harried through tbe 
proceedings is more than consistent with 
(be imputation of fraud, there is no doubt 
that by accepting wbat be and all ooncerned, 
except tbe Court, knew to have been merely 
a pretence as tbe basis of the decree, be failed 
grossly and fraudnlently in bis duty to 
protect their interests and that is sufB- 
oient to justify us iu declaring that tbe 
decree is not binding on them. 

(1) (1674)18 Eq.&73i 43 L. J. Cb. 768; 22 W. B. 
864. 

(2) 22 C.8s 11 led Deo. (n. 8 ) 7. 

(3) 22 A. 224; A. W.N. (ItOO) 62; 9 Ind. Deo. (n. 0 .) 
U80. 
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,Apart, however, from the fasts we are 
asked to graot relief on another ground, 
that, as the Jadieial Oommittee held in 
AmritNarayan Singh v. Oaya Singh (4), the 
right cf a Hinda reversioner besoming son* 
sr|9te only on the death of the female ownei 
and till then merely a ipei iuccBnionu 

bis guardian, if be happens to be a minor, 
oannot bargain with it on bis behalf or 
bind him with any oontrastnal engagement 
in reapeot thereto, ” and a guardian's aotion 
in referring to arbitration a matter oonneot- 
ed with his ward’s reversionary interest 
was held nail and void. This is perfeotly 
ednsisteot with Kanhai Lit v. Brij Lai (5) relied 
on by 1st and 2Dd defendants, beoanse there, 
as the jndgment explioitly states, not only 
an agreement by the reversioner, but an 
estoppel Qonsiitoted by bis aooeptanoe of 
beneGts thereunder whieh oonld not arise 
against a minor, was in question. A further 
attempt was made (o distinguish the pre* 
sent ease on the ground that in it the 
minor reversioners were made parties not 
only to a bargain as to their own suooes* 
sion, but also as to the adoption of 2Qd 
defhiidant. But this oannot affeot the prinoi* 
pie involved. For the bargain on the plaint* 
iffs’ side was no less one made with their 
raversiorary right ; because their opponents 
relied on its extinotion in oonsequenoe of 
an alleged adoption and not in another way 
or, as in Amrit Naroyan Singh v. Qaya Singh 
(4), on a oontention that it never arose. 
Plaintiffs are, therefore, entitled to suooeed 
also on the ground that, whether or no 
3rd defendant’s oondnot of the previous 
prooeedings on their behalf was negligent 
or fraudulent, neither be ncr any other 
guardian eould have conducted them to a 
substantial resnlt, since they were funda* 
mentally incompetent. 

The result is that we allow the appeal 
and setting aside the lower Oonrt's decision 
bold that plaiutiffs are entitled to the declara¬ 
tion asked for, that they are not bonnd 
by the decision in Original Suits Nos. 72 

(4) 44 Ind. Cafl. 408; 4S C. fi90; 23 M. L. T. U?; 
22 0. W. N- 409; 27 C. L. J, 296; 34 M L. J. 298: 4 
P. L. W. 221; 16 A. L. J. 265s M. W. N. 306; 

7-L. W. 58l! 20 Bom. L. R. 646; 45 I. A. 35 P. C.). 

(6J 47 Ind. Cas 207; 40 A. 437? 22 C. W. N. 914; 
8 L. W. 212; 24 U. L. T. 236; 35 M. L. J. 459; 16 A L. 
J. 826, (1918) M. W, N. 7C9; 29 C. L. J. 391; 5 P. b. 
W. 2n, 20 Bom. L. E. lOiSj 45 1- A. U8 (P. C.). 


and 51 and remand the anit for disposal 
on the merits with reference to the issues 
Nos. 7, 9, and 11. With regard to the obierva* 
tions made by the lower Court on issue 
No. 7‘ it is pointed ont'tbat plaintiffs' slaim 
as regards the previous deorees was not 
to have them set aside, bat to have them 
declared void and inoperative againet them. 
We notice, moreover, that no issne already 
framed tonobes plaintiffs' prayer with re* 
ference to the alienations to 3rd defend¬ 
ant, an omission wHioh the lower Conrt 
will be at liberty, if the plaintiffs so desire, 
to repair. Defendants will be liable jointly 
for plaintiffs’ costs to date in this and the 
lower Courb, whatever^ the ultimate 

resnlt. 


M. G. P. 


Appeal allowed-, 
Oaee remanded. 


li^HORB HIGH COURT. 

First Civil Appeal No. 316 of 1917. 

April 21, 1920. 

Prsisnj :~Mr. Justice Sbadi Lai and 
Mr. Juvtioe Broadway. 
BISHBSHAR LAL—Plaintiff— 

Appellant 

verttu 

Mueamm'it BHURT—Defendant— 

Respondent. 

Regidrafion Act (ZVl of 1903), s. 11 —Agr-cemerit 
to give ap rights in properly on certain conditions, 
whether compulsorily registrable Agreement, whether 
admissible in evidence in so tar as it relates to 
moveable pruperty—Oral evidence, whether admissible 
to prove contenti—Evidence Act {/ of 1872), s, 91. 

Plaiutiff 8uod for possoasiou of cortaiu property, 
movoablo and immoveable, left by oue B. on the 
;,a-oimd that the widow in possoaaion had forfeited ■ 
her vi^Uu iu her Uuabaud’a estate owing to her 
nucliastity. If. tt:i9 pleaded that the plaiutiff had 
waived hi? rigUta by means of an agreement by 
which li« gave up all his rights in B's estate, real 
uiid pei'aomil, on the condition that the widow paid 

1,000 to till'. </o««8/iata: 

ll -l'l, I) that the doouinent was inadiuissiblo 
in uvi'lctic-t-' for want of registration: [p. 596, col. 2 ] 

{i tint the fact that the plaintiff admitted 
exjccli m of the document did not make aav 
did'eien-v; [p 596, col 2.] 

that oral evidence was inadmissible to n-o-o 
the ceutcuts of the document, [p. 697, cel. I. ' 
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Sat yeah Chunder Sircar y.Dhunpal Singh, 24 C. 20 ; 

12 Ind. Dec (N. s. 6'8, Chedambaram Chetty v. 
Karunalayavalfi7igaj,uly, 3 M. H. C. R. 3J2, distin* 
guished. 

(4) that the document was not admissible even 
in so far as it related to moveable property, [p. 697, 
col 1.] 

Muhammad Bokhsh v, Amir Begam, 44 Ind. Cas. 
837; 5:3 P. R. 1918, Pufapali Venkatapathirajn Garu 
V. Vataavaya Vetikafa Subhadrayyamma, 47 Ind, Cas. 
5£3, distinguished. 

Sevan Petman V. Gavesh Dap, 34 Ind. Cas. 642: 49 
P. B. 1916; 144 P, W. R. 1916; 149 P. L. R. 19J6, 
followed. 

First appeal from the deoreeoftke Sab* 
erdinate Judge, Isfc Clage, Hisear, dated the 
22c.d Descember 1916. 
h. Peudit Nanak Ckand^ for the Appellfiot, 

Mr. Naid Lcl^ for the ReepODdent. 

JUDGMENT.—A goldsmith named Baeanfa 
died lea^irg two widows, Musammat Bhuri 
and Idvsammot Daya Kaur, the latter (f 
whem was a micor. Prooeedings were 
taken under (he Guardians ard Wards Aot 
for the appointment of a guardian to look 
afler the share inherited by Muiammot Daja 
Kaur in her huabano’s estate. There pro* 
eeedirgs were etill pending when the plaint* 
iff, Bafrhcthcr Lai, iretilufed a suit as a 
reversiccer cf the dictased Basanfa, olaiming 
to be entitled to pceeeceion of Mutammai 
Bhuri’e ehare in ‘the property on the ground 
that she had foife'.ttd her rights in ter 
husband’s estate owing to her urchastily. 
MvsQrt>mct Deja Kaor died while Baeheshar 
Lai’s case was still pending, and thereupon 
Baeheebar Lai emended his plaint olaiming 
poHeesicD from MusLfh'mQt Bbuti of the 
entire estate, .real end perecna), left by 
Baranta. 

Mmarrmat BLuri ocntesled the suit cn 
various greetdr, cnee f them being that the 
plaintiff bad waived his claim to eoooeed to 
the property left hy Baeanta, This matter 
was put in issue as Issue No. 3. The other isscee 
arising out of (be pleadings were not disposed 
of by the learned Subordinate Judge, who 
found against the plaintiff on the third 
issue and dismissed his suit. He has there* 
upon come up to this Ooart through Mr. Nanak 
Oband Par^dit and we have heard Mr. Nand 
Lai for the respondents. 

In support of the plea of waiver Muf^amwat 
Bburi put forward a dooument Exhibit D 2, 
wbioh she said was an agreement entered 
into by tbe plaintiff at the instance of a 
J^afiCha^Qt by wbioh be gave up all his rights 


f 

in Basanta’s property, real and persotia], ou 
tbe oonditioD that she, Mwammat Bhnri, paid 
a sum of Rs. i,OOJ to tbe. gowthala» Objection 
was taken to tbe admission of this document 
on tbe gronnd that it required registiiation 
and bad not been registered, Musamnoi 
Bbnri put forward thie document in Ooart 
in the oouree of her statement and, without 
deciding whether it was admissible or not. . 
tbe learned Subordinate Judge queetioned 
Bashesbar Lai as to whether be bad executed 
it and recorded a note that the execution 
bad been admitted (page 33 of tbe printed 
book). At tbe conclusion of the case the 
haruei Subordiuaie Judge held that this 
document required registration and, therefore, 
was inadmissible in evidence. He, however, . 
held that apart from thie document there 
was oral evidence on the record which proved 
that tbe plaintiff had agreed to relinquish 
bis claim to Baaanta’s property and that. 
having regard to tbe fact that plaintiff had . 
admitted execution of the agreement, he saw 
710 reason to discredit the oral evidence,. 
We have reed tbe document and after giving 
doe weight to Mr. Nand Lai’s argnmente, 
we bold that the decision cf tbe learned 
Soboidicate Judge was correct and that this 
document is icadmiesihle in evidence for 
want of registration. Tbe oral evidence 
consists of the statements of Bhana (page 34) 
and Ladbu .Cjiage 36 of the printed book). 
We have been taken through the statements., 
of these wilneseee by Counsel on both sides 
and aie unable to say that their evidence 
can be regarded, by itself, as sufficient to 
prove the alleged agreement. It was con* 
tended by Mr. Nand Lai that inasmuch as 
the plaintiff had admitted the execution of 
this document, the question of registration 
was of DO importance, and we were referred to 
Satyegk Chunder Sircar v. Vkunpal Singh (l) 
and Chedambaram Chetty v, KarunalayavaU 
angopuJy (2). In thoee oases, however, it was 
not only tbe execution of the documents,' 
concerned that was established but their 
contents had been admitted. Mr. Nand Lai - 
then contended that oral evidence was ad* 
miesible to prove the contents of the document, 
inasmnob as the evidence showed that tbe^ 
agreement ^bad been arrived at orally and 
quite apart from tbe dooument in question.; 

(1) 24C. iO;12InQ. Dec.(N. b.)6T8. 

(2) 3 M. H. C. R 342. 
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We We, however, nnable' to aooept tbie 
oontentioD. Almost every transaotioo, wbiob 
is reduoed to writiog, is preoeded by an 
oral agreement and we tbink that in ibis 
ease reetion 91 of tbe Indian Evidenoe Aot 
renders inadmissible tbe oral evidenoe refer* 
red to. 

Again Mr. Nand Lai oontended that as 
the balk of tbe property left by tbe deoeased 
Baeanta was moveable, tbe doenment 
was admissible in so far as it related to it, 
and oar attention was drawn to Muhammad 
Bahhsk V. Amir Baffam (3) and Pusapati 
Venhatapathiraju Qaru v. Vatsavaya Venkata 
Suhhadrayyamma (4). The fcrmer ruling 
baa no bearing on tbe present ease and tbe 
second does not afford any assistanoe. Tbe 
agreement pat forward is to tbe effect that 
tbe plaintiff relinquished bis claim to tbe 
entire property left by Basania in considera* 
tion of Musammat Bbnri paying to tbe yo'xshala 
a sam of Bs. 1,000. We think that it may 
be presumed that the relicqnishment of bis 
claim to tbe personal estate was not 
made witbont taking tbe real estate into 
aQoonnt. This ocnsideration cannot, we 
thick, be apportioned between the real and 
pereonal estate. Bitan-fetman v. Qanesh Das 
(5), referred to by Mr. Nanak Gband, is, 
therefore, in point and we bold that tbe 
dcoament is inadmissible for any purpose 
whatsoever. Tbe decision of tbe case being 
based on inadmissible evidenoe, must be and 
is set aside. 

We accordingly accept this appeal and 
remand tbe case to tbe Court below for 
disposal of the remaining issues. Tbe costs 
in this Court will follow tbe event. Stamp 
on appeal will be refunded. 

Appeal accepted-, 
Cose remanded, 

(8) 41 jQd. Can. 837: 23 P. R. 1918. 

(4) 47 Ind. Cas. S63 at pp. 078, 574. 

(0) 31 Ind. Cas. 642j 49 P. E. 1916; 144 P. W. R. 
1916; U9 P. b. R. 1916. 
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BOMBAY HIGH COtTRT. 

Lerreas Papont Appeal No. 23 of 1918. 
November 19, 1919, 

Freaent :—Mr. Justice Sbab and 
Mr. Jnatioe Cramp. 

KACHU RAVJI MINDHE VANJARt 

—Appellant 
teraua 

TRIMBAK KHEMOHAND GCJAR4THI 

—Respondent, 

Civil Procedure Code (Art Vof 190S), bs. 47, 104 
(2), O.JKI, r. P9, 0. XLIIf, r. 1 (j)— Execution of 
decree—Application to set aside sale, dismissal of—’ 
Appeal, second, whether lies. 

No second appeal lies from an appellate order 
dismissing an application under Order XXI, rule 69, 
of the Civil Procedure Code to set aside an eieou- 
tion sale. The accident of the auction-purchaser 
being the decree-holder makes no difference, [p. 697» 
col. 2; p. 598, col. 1.] 

Letters Patent Appeal against the decision of 
tbe High Conrt (Heaton, J.),in Second Appeal 
No. 413 of 1918. against tbe decision of the 
District Judge, Nasik, in Appeal No. 10 cf 
19.7, confirming tbe decree passed by tbe Sub> 
ordinate Jadge at Yeols, in Miscellaneoas 
Application No. 58 of 1917. 

Mr. P. V, Hane, for the Appellant. 

Mr. A. G. Pesai, for tbe Respondent. 

JUDGMENT.—It is urged as a preliminary 
objection to this appeal that no second 
appeal lies to this Court. The oiiginal 
application out which this appeal has 
arisen was made under rale S9 of Order 
XXI by tbe judgment debtor. That ap> 
plication was rejected. There was an appeal 
from that order to the District Court of 
Nasik and that appeal was dismissed. 
From the order dismissing the appeal a 
second appeal was preferred to this Court; 
and the point now raised is that such a 
second appeal is net competent. It is 
clear that the appeal to the District Court 
was an appeal under Order XLIII, 
rule 1. clause (?), and that under section lOf 
sub-section 2, of tbe Code of Civil Procedure] 
no appe'^l can lie from any order passed 
in appeal under the section. The only 
ground upon which it is said that the 
present case falls outside the scope of 
section 104, eub-seotion 2. is that the 
aaotion-porohaser happens to be the decree- 
holder and that the order on tbe applioa. 
tion cf the judgment debtor is au order 
relating to the execution of the deonn, 
between the parties under section 47. hS ] 
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do not think, howerer, .that the aeoident 
of the aaotion parsljiaser being the deoree* 
holder makes any d^erepoe in the effect 
of the provisions of seetion 104, snh-seo* 
tion 2. Whether the anotion-pnrohaser 
be the deoree*holder or a third person, 
the result is the same so far as the 
appealability of the order is ooneerned, 

The appeal mast, therefore, be dismissed 
with oosts on the gronnd that no seoond 
appeal lies to this Court. 

Appeal dismissed. 


MADRAS HIGH COURT. 

Skgond Civil Appeal No. 1925 ok 1918. 

Janaary 28,1920. . 

Presenix-^yiT. Jastioe S^daeiva Aiyar and 
Mr. Jastioe Spenoer. 

BAYYA SAHU (dead)—Plaiktipf— 

Appellakt 

versus 

Sri Sri Sri KRISHNACHANDRA 
GAJAPATHY NARaTA DEO GARUamd 
otbbrs^Dspbnoants Nob. 1 to 4 and 6 to 7— 

Respondents. 

Landlord and tenant—Easement—Tenant, whether 
can obtain prescriptive right against landlord— 
Easement, extinguishment of, b>j natural forces - Suit 
to enforce easement, }naintainabilif>j of, 

A tenant cannot, by mere enjoyment, obtain a 
prescriptive easement a^'ainst bis landlord, but 
there is nothin*; to prevent his having a eustoiiiary 
right, or a right I'y implied contract with his 
landlord, [p. 61)8, col. P; p. 699, col I.] 

A servient owner cannot by hie own wrongful act 
destroy the utility cf the servient tenement actively 
and thus claim to have put an end to the easement. 
But if by the forces of nature the easement or 
right ceases to exist, an action for relief based on 
the easement is not maintainable, [p. 699, col. 1.3 

Seoend appeal agaicet the decree of the 
Coort of the Temporary Snbordinafe Judge, 
Ganjam at Berbampore, in Appeal Suit 
No. 27 of 1918, preferred against the 
decree of the Court of the Dietrist Monsif, 
Chioaoole, in Origmal Sait No. 433 of 
1915. 

pacts appear from the judgment. 

Mr. 0. S. Yenkotaekariart for the Appel* 
lant.-^Tha appelUnt had for over tho 


staintory period^ used the water of the 
tank of the Zemindar for irrfgatiDg his 
fields. He bad aoquired a preeoriptive righ^« 

The Hon’ble Mr.R N, Sarmaand Meeers. L, 
A. Oovindaraffhava Iyer and L. S, Veeraraohava 
Aiyar, for the Respondents.—The appellant 
sould not, by mere enjoyment, slaimapresuip* 
tive right to the uee of the tank water. If be 
had acquired any sash right by onstom or by 
implied oontraot with the Zemindar, that 
had been extinguished nnder seotion 47 of 
the Easements Aot as the appellant lad 
not need the water of the tank for 
parpoeee of irrigation for more than 20 
years. That is the finding of the lower 
Court. It was not possible for the 
plaintiff, from nataral eanees, to use the 
water. There is nothing to prevent the 
landlord to regulate the supply of water. 

JUDGMENT. 

Sadauva AiTiR, J.—The plaintiff is the 
appellant The question relates to a tank 
in the Parlakimidi Zemindari. The plaint 
is rather obeonre and if we fake prayer 
(a), paragraph 14, whtoh is, “the Court 
may be pleased to pass a deoree establieb* 
ing the plaintiff’s right to the Dayanidl i 
tank,” it looks as if he elaimed title to tie 
ownership iteelf of the tank. But it seems 
to have been sonseded from the begin* 
ning that bis only right was a right ly 
eontraot or ouftem egainst bis landlord, 
the Z miedar (Ist defendant), to uee the 
water of the tank for irrigating the plaintifl’s 
lands. He eannot, of sourse, obtain by mere 
enjoyment a preseriptive easement against 
his landlcrd. See Basatanagudi Narayana 
Kamaihy v. Lingappa Shetty (1). But there 
ie DOthirg to prevent his having a 
oustomary right, wbiob may also he oalled 
“oaetomary easement,” or a right by 
implied eontraet with his landlord to nee 
the water of the tank to irrigate some 
particular lands of his. Calling that right 
also an * easemeni”, the question is whether 
that easement existed when this suit was 
brought. The finding of the lower 
Appellate Court is that, owing to natural 
sauses, it has been impossible to take the 
water cf the tark to the plaintiff’s lands 
for the purpoies of irrigation for more 
than 20 years before suit, ssBoping 

(1) 64 Ind. Gas. 948( U L. W. 84i 2fi M. L. T. 489i 
88M.L.J.28. 
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that the plaintiff’s lands were at some 
time (before 20 years ago) irrigated by 
the taok water. Seatiqn 44 of the Ease¬ 
ments Aot says: An easement is ez- 
tingaished where the servient heritage is 
by snperior force so permanently altered 
that the dominant ownsr can no longer 
enjoy snob easement." **Saperior force," 
as shown by illnstrations (a) and (5), 
includes natural oanses. Of coarse a 
servient owner cannot, by his own wrong* 
fnl act, destroy the utility of the servient 
tenement actively and tbas claim to have 
pat an end to the easement. Bat if, 
tbroQgh the forces of natare, the taok 
has become long agn anfit for ase by the 
plaintiff for the irrigation of his lands, 
the principle of law embodied in section 44 
of the Easements ^ct clearly applies and 
the easement or right has ceased to exist 
long ago and the dismissal of the snit 
brought for reliefs based on the easement 
alleged to exist was, therefore, jastiSed. 

I would dismiss the second appeal with 
costs, one set. 

Spencer, J.—In the opinion of the Sub¬ 
ordinate Judge, as 1 understand paragraph 3 
of his judgment, the plaintiff failed to 
establish that, either by contract or 
custom, he bad a right to get his field 
irrigated by the water of the suit tank. 
This being so, be had no right of 
,snit against bis landlord’s aot io letting 
out the bed of the tank for ouUivation 
to 2nd defendant in exercise of tbe land* 
lord’s rights of ownership over tank beds 
which are not otherwise restricted {vide 
section 2J of the Madras Estates Land 
Aot). 

It is clear that that the plaintiff has 
no prescriptive right to irrigate bis fields 
from this tank, as tbe bubordinate Judge 
has found that they could not have been 
irrigated from that sonroe at any time 
within 20 years before suit. 

The appellant’s Pleader has attemped to 
put bis olieut’s alleged right on the footing 
of an easement, but this attempt has 
failed for two reasons, (1) because a 
tenant could not prescribe for an easement 
against bis landlord [see Baia-anagud^'- 
Narayana Kamathy v. Lingappa 6heity 
and (2) beoauae, if there was such au 
easement, it must have become extiu^jalshed 
finder section 47 of the Easements A / . 


I agree that the second appeal should 
be dismissed with costs (one set). 

H. 0. F. 

Appeal dumteeed. 


PATNA HIGH CODRT. 

Second Civil Appeal No. 1025 of 1918. 

April 27, 1920. 

Preeent: —Mr. Justice Jwala Prasad. 

Swami BISTJDHANAND— Plaintiff 

—Appellant 

tereue 

ISRI SINGH AND ANOTBBB—DEFENDANTS— 

Respondent?. 

Mortgage—Redemption —Beuamidar, whether can 
maintain euit for redemption, 

A benamidar can maintain a suit for redemption 
in bis own name, and the beneficial owner is 
bound by the decision of tbe suit, whether he is 
a party to it or not. [p. 60P, col. l.j 

Second appeal from a decision of the Sub* 
ordinate Judge, Cbapra. 

Meesre. Siveskxear Dayal and Kailaspati, for 
tbe Appellant. 

Mr. A, K. Ropf for tbe Respondents.. 

JUDGMENT.—The appellant seeks (o 
redeem a mortgage over 1 bigha, 2 kaihag^ 
10 dhurs of kaeht land, part of a bolding of 2 
highas, 5 kathae. 

This bolding originally belonged to three 
brothers, Tulsi Prasad, Lakshmi Prasad and 
Gobindjee. On tbe 3rd of June 1896they 
executed two mortgage-deeds by conditional 
sale for Re. 400 each: one in favour of 
two brothers, Narain Das and leer Das, 
defendant No. 2. and tbe other in 
favour of Liakat Hussain and Rajah Ali 
in respect of tbe remaining moiety of tbe 
holding 1 bigha^ 2 kathas, 10 dhurs, and 
the mortgagees came into possession 
thereof, 

Oo tbe 1st July 1901 these mortgagees 
executed a simple sub-mortgage in respect 
of thoir rights under the deeds of the 
3rd Jane 1896 in favour of Sahebzada Stngh, 
brother of Isri Singh defendant No. t fr,p 
Ea. 7C0, 
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On tbe 19tb Jannary 1912 Lakshmi Prasad 
and Gobindjee, after tbe death of tbeir 
brother Tulei Prasad, exeooted a sale^deed 
in respeot of 1 higha, 2 kathat^ 10 dhurs 
of tbeir boldingr, wbiob was in tbe mortffasie 
of Narain Das and Iser Das by tbe deed 
of conditional sale of 1896, for Rs. 500. 
Rs. 100 was paid in oasb to the vendors 
and the btlanoe Rs. 4i00 was kept in 
deposit with tbe plaintiff vendee for payment 
to tbe mortgaprees Narain Das and Iser 
Das. Tbe plaiotiff’s case was that this 
money was paid to tbe mortgagees per 
registered receipt, dated the 9th Febrnary 
1912. 

On 2nd June 1913 Sabebzsda Singb, 
brother of defendant No. 1, parobased tbe 
prior baiulwofa mortgage right of Narain 
Das and leer Das defendant No. 2 in tbe 
entire 2 highas, 5 kaihas, in exeontion of 
his decree passed on simple mortgage of 
tbe 1st Jaly 1901. Ou the strength of 
this pnrobase be dispossessed, on tbe 29th 
Jaly 1913, tbe plaintitf from 1 higha, 2 
kathai, 10 dhurs parobased by him. Bat 
npoD an obieotion Bled by the plaintiff 
nnder Order XXI, rale 100. be recovered 
possession. Sabebzada Singh then broogbt 
a regular Suit No. 145 of 1914 for possession 
over 1 bigha, 2 kathas, 10 dhurs and obtained a 
decree. In that snit be claimed to have 
porobased nnder bis simple mortgage decree 
not only the baiulwafa or mortgage 
right of Narain Das and lear Das of 
18^0 bat also tbe entire kasht right of 
tbe original tenants Talsi Prasad, Lakshmi 
Prasad and Gobindjee It was, however, held 
that SaheVzada Singh bad purchased only 
tbe said prior mortgage right, bat that 
tbe plaintiff's plea of payment was not 
proved and, therefore, Sabebzada Singh gat 
possession of tbe 1 bigha, 2 kathas, 5 dhurs 
in question as a prior mortgagee under tbe 
baiulwafa of 1896, 

Tbe term of this baiulwafa or mortgage by 

conditional sale was from 1303 to 30th Jaith 
1323 and, therefore, on tbe expiry of the term 
the plaintiff as purchaser of I bigha, 2 
kathas, 5 dhurs deposited in Court on tbe 
20tb May 1916 tbe mortgage money Rs. 400 
for its redemption. Notice of the deposit 
was served upon Sabebzada Singb, the 
purchaser of the mortgage right. He 
declined to take the money aod redeem 
the mortgage. Hence the plaintiff as pur- 
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chaser of 1 higha, 2 kathas, 5 dhiirs 
kasht right of tbe original mortgagors 
nnder the aale^deed, dated tbe 19th January 
1912, brought tbe present suit for red^p* 
tion and recovery of possession against Isri 
Singh, the snrviviog brother of Sabebzada 
Singb now deceased, who is in possession of 
tbe property as purchaser of tbe haiuU 
wafa or mortgage right by conditional 
sale of Narain Das and Iser Das. Narain 
Das is dead. Hence Iser Das, a sole snrviv- 
ing brother, has been made a party as defend¬ 
ant No. 2. Tbe snit is, therefore, against 
the mortgagee Narain Das and the pur¬ 
chaser of the mortgage right Isri Singh. 

Iser Das, the original mortgagee, did not 
appear in this litigation altboogh summons 
was served upon him. Defendant No. 1, 
Isri Singh, as purchaser of the mortgage 
right, only contested the snit. He pleaded 
inter alia that tbe sale-deed, dated tbe 
19th Jannary 1912, propounded by the 
plaintiff was without consideration and was 
a collusive transaotioD; that the plaintiff 
acquired no right under tbe sale to redeem 
or to recover possession of tbe property: 
that Lakshmi Prasad and Gobindjee had no 
right to execute the sale-deed in the plaintiff's 
favour inasmuch as after the baiulwafa, the 
mortgage by conditional sale of 1896 soagbt 
to be redeemed, tbe mortgagors sold their 
kashlkari right in the land in dispute 
to tbe moT'tgagees Narain Das and Iser Das 
and tbe said miortgagees became absolute 
purchasers of the kashtkari rights and that 
tbe entire holding, inolading the land in 
dispute, was parobased by tbe defendant 
in execution of a simple mortgage decree 
against his mortgagor! Narain Das and 
Iser Das. Tbe following issues were laid 
down for trial by tbe Muneif 

Is tbe sale deed, dated the 19tb Janu¬ 
ary 1912, genuine and for consideration 
(Issue No. 1.) 

Is defer dant No. 1 a tenant of tbe land 
in snit, or is be only a mortgagee ? If 
tbe latter, is tbe plaintiff entitled to pos¬ 
session of tbe disputed land on redemption 
of the mortgage debt ? (Issue No. 2). 

I 8 <ne 8 Nos. 3 and 4 relating to mesne 
proBts and other reliefs that the plaintiff 
might be entitled to need not be referred to 
for the purposes of this appeal. 

Th^ Mnneif decided the aforesaid issues 
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in favoar of the plaintiff and against the 
defendant and deoreed the plaintiff’s suit. 

Defendant No. 1 appealed to the DiRtriot 
Jndge of Obapra making the plaintiff and 
defendant No. 2 leer Das as respondents. 
The appeal was beard by the i^inbordinate 
Jadge. 

Tbe finding of the Mnnsif on issue No. I 
that tbe plaintiff’^ sale deed, dated tbe 
19tb January 1912, is genuine, and on the 
first part of issue No. 2 that defendant 
No. 1 was not a tenant of the land but 
was only a mortgagee thereof by virtue 
of bis purobase of the prior mortgage by 
eonditional sale of 1896, was aooepted as 
oorreot by defendant No. 1, Tbe contest 
before tbe Subordinate Judge wae only with 
reepeot to tbe sesond part of ieene No. 2 
Is tbe plaintiff entitled to poeseesioijl f the 
disputed land on redemption of the* mort* 
gage-debt?” 

The contention of defendant No. 1 
was that long before tbe sale deed of 1912 
Exhibit 3 propounded by the plaintiff, the 
kaahtkari right in the disputed land bad 
been ocnveyed away by the plaintiff’s 
vendors Labehmi Prasad, Tulsi Prasad and 
Gobindjee 1o the mortgagees Narain Das 
and Iser Das under (be deed of oonditiccal 
sale by means of a enie deed executed in 
their favonr of 12th February 1902 (Ex 
bibit 1), So (be plaintiff acquired no right 
to the property by virtue of hie sale. 

Tbe Mnnsif and the Subordinate Judge 
have differed in their decision on this point, 
tbe former bolding that tbe sale-deed of 
1902 (Exhibit 1) was not given effect to 
and acted upon and tbe latter holdirg 
that it was. It appears that after tbe exe* 
cation of tbe sale-deed, Tulsi Pra«ad the 
vendor and leer Das tbe vendee applied to 
the Hatbwa Raj, proprietor of 8 annas of 
the land, for mutation of names on the 
strength of the sale-deed and the Manager. 
Hatbwa Raj, sanctioned the same and issuf-d 
a hukumnamah to tbe Sajanal and the 
Patwari for entering the purolmser Iser 
Das's name in tbe jomahandi and realising 
rent from him (fide applioations Exhibit L- 
I and M of July and Ssptember 190 * and 
Office Note Exhibit K and . 

Exhibit D). This was done and an tiagnunt 
of rent due. from Iser Das was nrepirr:! 
(wde TirlJ Wasil Bakie and ‘'.’ 'li 

bits E*1 to E-4 and J-1 to .)--l for tt o 


years 1311, 13j3 —1316), but no rent ever 
appears to have been paid. 

In rent suits brought by tbe proprietor 
of the other 8 annas Misri Hibi against the 
original tenant Laksbmi Prasad in the 
years 1905 and 1.07, Lakshmi Prasad 
stated that be had sold tbe property to 
Iser Das and Narain Das by the sale-deed 
of February 1902 and that be was not 
liable for the rent as tbe purchasers were 
in possession {Vide Exhibits G and G 1). 
Iser Das also filed a petition (Exhibit 0-1) 
to be added as a defendant in tbe suit of 
1907 and in 1904 be bad applied for 
depositing money due under a rent-decree 
so as to protect the property from being 
sold in execution {vide Exhibit N-l). 
Both tbe Courts below have considered 
tbe^e docomeots but have come to different 
oonolusicns. The Mnnsif held that these 
are paper transaotionp, that the vendor and 
the vendee were trying to have the sale 
recognised, but the 8-annaa proprietor 
Muiammnt Misri Bibi persistently lefused 
to do so and the Hatbwa Raj, although it 
ordered the name of the purchaser Iser Dae 
to be entered, theie is no evidence that it 
ever realised any rent from the purchaser. 
Not a single rent receipt has been filed 
nor has any counterfoil been called for 
from the Raj. On tbe other hand the 
Subordinate Judge bolds that the afore- 
said documents shew that Lakshmi Prasad 
admitted tbe sale and Iser Das asserted 
his right under it and the 8 annas pro¬ 
prietor Hatbwa Raj recognised it. and hence 
the deed was acted upon. 

Even if this finding of the learned Sub¬ 
ordinate Judge be aooepted the difficulty 
arises as to tKfi effect of the finding upon 
the suit in question. This leads to the 
consideration of PJxhibits F and F-l. Both the 
Courts below have relied upon these Exhi- 
bits for their respective oonolusions. These 
are two petitions, dated the 22od Novem¬ 
ber l'A3, tiled by Likshmi Prasad in the 
claim case No. 19 of 1913 under Order XKl 
ralo 100, br0D?ht by the present plaintiff 
Sahebzrda Singb, brother of dofend- 
ai^ N’ ,. 1, who after the parjhass of the 
prr .r inortgage of lf;93 at an anotion-eale in 
exesGtror, of his einaple mortgage-deeiM 
hai drsprs,eased the plaintiff. By ,„e.ns ol 
ihe.e nelrfioni Lrk.hui Prasa.i or .rhj ,rd 
two s.-al8doedF, dated the lith' ' 
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1^2, by himseU and his brothers Tolsi 
Prasad and Gobindjee, one exeoated in 
favour of Iser Das and Narain Das in 
respeot of tbe land in soit 1 5 

kaihas, LO dhurs and tbe other ezesnted 
in favour of Liakat Hussain and Rajab 
Ali in respeot of the remaining 1 highat 5 
katha$^ 10 dhurs. In Exhibit Lakshmi 
Prasad stated that as the sale-deed of Iser 
Das and Narain Das of 1902 (Exhibit 1) with 
wbioh we are sonoerned was returned to h^ 
by them at their request for the reasons best 
known to them, be exeoated on 19th Janu¬ 
ary 1912 another sale deed in tbeir favour 
in the name of the plaintiff. He made a 
similar statement in Exhibit F-1 with res- 
peot to the sale in favour of Liakat 
Hussain and Rajab Alt, saying that they 
got another sale-deed in respeot of the 
lands conveyed to them exeoated in tbe name 
of tbeir own man Mohammed Hussain. 

The Muneif argues that there being no 
explanation why the sale-deed was left in 
tbe possession of Laksbmi Prasad and was 
not in the possession of Iser Das where 
it naturally ought to have been, the sale- 
deed in question was not aoted upon. The 
Subordinate Judge apparently aooepts tbe 
statements oontained in the petition as to 
how tbe dooument oame to he in posses¬ 
sion of the vendor and attributes it to 
oollusion between Laksbmi Prasad 
the vendor, leer Das, tbe vendee 
under tbe deed of 1902 and Bisudbanand 
the plaintiff vendee under tbe deed of 1912. 
He also attributes tbe attitude of neutral¬ 
ly taken by Iser Das in tbe present litiga¬ 
tion to tbe same oollusion. If the state¬ 
ment in petition Exhibit F-1 is oorre^t, 
Iser Das and Narain Das the vendee under 
the deed of 1902 are either tbe real pur- 
ohasera of the property also under the 
subsequent sale-deed of 19*2 in the name 
of the plaintiff or they abanooned their 
rights under the sale-deed and allowed the 
plaintiff to purohase the property. Tn eitijer 
ease the suit for redemption oannot fail, 
for a benamidar is as maoh oompetent to 
bring an aotion in bis own name in res¬ 
pect of the property as the benehoial owner, 
whether he is a parly to it or not. The 
benefioial owner is hound by tbe deoision 
in tbe oase in the same way as if he 
were a party, the deoision operating as 
rei iudicata. This principle has been well 
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* 

settled, vid$ the two reoent ^eoiaioDS of 
their Lordships of tbe Judieal Committee 
in the oase of Bilas Kunwar v. Detraj Sanjit 
Singh (1) and Our Narayan v. Sheo Lai Singh 
(2). The present oase is stronger, inas- 
muoh as Iser Das tbe sole surviving ven¬ 
dee nnder tbe deed of 1S02 was made a 
party to this and tbe previous litigation 
eonoerning this property. He does not re¬ 
pudiate the sale in favour of the plaintiff 
nor does he set op bis own right under 
tbe previous deed, tbe reason being as given 
by tbe Court below that be was himself 
the author of tbe sale-deed in plaintiff’s 
favour. Collusion or no oollusiou, he is 
estopped from disputing the validity and 
the bona fides of tbe plaintiff’s sale deed. 
The defendant, who is simply a mortgagee, 
oannot set up terh'a that is tbe right of 
Iser Das, when the latter himself abandons 
it. The petition, Exhibit F, is a dooument 
relied npon and need as evidence by tbe 
defendant himself and be has proved it to 
he tbe statements of Lakshmi Prasad. He 
is bound by those statements. Even if tbe 
statements in Exhibit F-1 be of doubtful 
obaraoter or their admissibility be in any 
way questionable, the astounding faot re¬ 
mains that the deed of 1902 was in tbe 
possession of the vendor ainoe tbe exeoution 
of tbe subsequent sale-deed in favour of 
the plaintiff. Tbe Courts below have held 
it to be so. The oral evidence has oon- 
olosively Asiablished if: vide tbe evidenoe of 
plaintiff’s witness No. 1. 

Another important fact is that on 1st 
July 1901 they bad to take loan from 
defendant No. ', pledging their prior mort¬ 
gage right under the deed of 1896. They 
were not in a position to pay part of the 
oonsideration money of the sale deed of 
1902, said to have been paid in oash. They 
oould not also discharge the sub-mortgage 
of defendant No. J, who wasoompelled to 
enforoe it by a suit and to purohase tbe 
prior mortgage fn exeoution of bis decree 
on 2nd June 1913. The finding of tbe 
Munsif that not a single farthing out of 

(1) 30 Ind. Cas. S99{ 3? A. 667; 19 0. W. N. 1207; 
29 M. L. J. 386; 2 L. W. 830; 18 M. L. T. 248; 18 A. 

L. J. 991; 17 Bom. L. E. 1006; 22 0. T.. J. 616; 
(1015) M. W. N. 767; 42 I. A. 202 (P. 0.;. 

(21 ag Ind. Cas. 1; 4« C 666; 17 A. L J. 6^; 36 

M, L. J 6>«; 9 I*. W. 836; 23 0. W. N, 621; 1 U., P- 
h. R. (P. C.) 1 (P. C.). 
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Bb. 5Q0, the oonsideratioa of the eald'deed 
of 1902, was paid asd that oo paeaicg of 
•ODsideratioD at all took plaoe is borne 
oat bj faota and oiroomstanees in the 
oBse. Tbie finding of fact has not been 
npiet by the learned Subordinate Judge 
in appeal. He has not addressed himself 
to it, as perhaps it was not disputed be* 
fore him. In faot there is no eyidenoe on 
resold abont payment of oonsideration. 
None of the defendants* witnesses speaks 
about it. 

There was no question of possession 
under the sale*deed of 1902, for the 
vendees under it were in possession of 
the property boder a prior mortgage by 
eonditional sale, so the question of posses* 
eion is immaterial in this ease. No doubt 
one of the vendors Tnlsi Prasad and one 
of the vendees Iser Das have been trying 
from 1902 to 1909, as is obvious from the 
defendants* Bihibits 0 to N. to have the 
sale-deed recognized. lo that sense only 
the finding of the Court below that the 
sals'deed of 1902 was acted upon can be 
appreciated. 

It is noticeable that the hukumnamaht 
Eibibit D, dated the 8tb April 1905, npon 
wnich the recognition by the Hatbwa Hai 
of the lale-deed of 1902 is haecd, men* 
tions the name of Iser Das only, and 
not that of his joint vendee Narain Das 
in respect of 3 liathoi, 12 dhurt, whereas 
the sale deed Exhibit I covers 1 higha^ 5 
haihas, IQahurs and the share of the Hatbwa 
Raj is abont 11 kathos. There if, as 
held by the learned Munsif, no evidence 
of payment of rent. Neither defendant 
No. 2 nor the Patwari of the Hatbwa 
Raj defendants’ witness No. 3 speaks about 
it. Be that as it may, there is absence 
of any evidence of the deed being acted 
upon after the ysar 1909. This bears out 
tbe fact already noticed that the vendceo 
were unable to pay tbe mortgage of defend* 
ant No. I’s brother Sahetzada Singh, 
that their prior mortgage right was in 
danger of being sold and hence they re¬ 
turned the ealsdeed of 1^02 to the 
vendors and joined in tbe executiou nf 
the sale-deed in favour of the piHir.tiJ. 
This points to the faot that the plaintisY Ib 
the real purchaser. 

Both tbe Ccorts below have h^iu 
the plaintiff’s sale deed of 1 • > ior 


eoneideration; in fact the payment of 
Rs. 100 to the vendors has been estab* 
liebed and found as a fact. He has 
deposited Bs. 400 in Court. The deed 
expressly gives him right to redeem. Tbe 
effect of tbe possession of tbe sale deed 
of 1902 with tbe vendors and tbe legal 
position of tbe plaintiff and that of Xser 
Das, defendant No. 2 in the case, have 
been misconceived by the Court below. J, 
therefore, disagree with the view taken by 
tbe learned Subordinate Judge and bold 
that the plaintiff is entitled to redeem 
tbe mortgage of defendat No. 1 of 3rd 
June 1896. The decree of tbe Saber 
dinate Judge must be set aside and that 
of tbe Munsif restored. 

There is yet another fatal difficulty m 
the decree made by the learned Snbor* 
dinate Judge. It appears from tbe affidavit 
filed in this Court on behalf of tbe plaint¬ 
iff appellant that Iser Das, defendant No. 2, 
died on tbe 1st January 19.8 and on 
tbe 8tb August 1918 bis widow Musnmntai 
RawH alias Babisi was substituted by an 
order of this Court. There was no counter* 
affidavit and this faot was not disputed. 
The appeal in the Court below was deeid* 
cd on tbe Ist June 191S, long after tbe 
death of defendant No. 2. Isri Sitgb, who 
was the appellant in the Court below, 
came to know of (he death at least 
when the Eubstitution was made in this 
Court on the 8(b August. Inspite of that 
he did not apply in tbe Court below to 
eobstitute the legal representatives of the 
deceased and to re-hear tbe appeal against 
the heirs and legal reprerenfatives of 
defendant No. 2 respondent in the Court 
below, or lake steps to have the abate* 
ment set aside within the time allowed 
by law, nor did be make any application 
to this Court for sending back the case 
to the Court below to re*hear the appeal 
after proper sabstitutioD, as was done in 
the case of Ahhoya Charan Qhosh v. Rai 
Kumar Qhesh (3>. More than six months 
have elapsed since tbe death of leer Das 
,vh.- was respondent No. 'I in the Court 
boiew and the appeal against hitu in 
thal. Court, therefore, abated. Upon the 
pleadings in this case and also 
Le was a mortgagee under the cf 


(3) 42 lod. Cae. 606, 
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3rd Jnne 1896 songbfc to be redeemed 
and was set np by the appellaot as a 
porobaser noder the deed of 190?, he was 
a ceoessary party to the salt and also to 
the appeal in the Coart below ander Order 
AXXIV, rale 1, of the Code of Civil Pro* 
oedare, under which every person interested 
in a mortgage properly is a neeeEsary party. 
There is no doubt that the appeal in the 
Court below abated not only against the 
deoeased defendant No. under Order XXII, 
rale 4 bat also against the plaintiff 
who was respondent No. 1 in the Court 
below. 

The reeuU is that the deorae of the 
Court bUo>v i^ eet aside and that of the 
Mnnsif is restored with costs throughout. 

Apf:eal decreed. 


MADRAS HIGH COURT. 

Cjvil Appeal No. 136 of 1919. 

January 1&, 1920. 

Present-. — Sir Abdur Rahim, Kt., Offg. Chief 
Justice, and Mr. Justice Phillips. 

V. M. NAINA MARAKAYER, part.srr 
IN V. M. NAINA MARAKAYER 
& Co., PENANG —I^EFENDANT— 

Appellant 

lertus 

A. R. A.R. S. M. SOMASUNDARAM 

CHETTlAR, BT Agent ANNAMALaI 
CHETTlAR —Plaintiff— 
Respondent. 

Civit Procedure Code (Act V of 190V» **• 20 (c)—• 
place of tilling—Sale of gnod.<—Payment lobe made 
where goudii purchased—Caute of action, accrual of, 
place of. 

Tho cause of action in a gait to recover the price 
of goods sold ai isos where tbe purchaser stipulates 
t.o make payment. Thus, where a person at N. sells 
yoods to a ii'ns at P., it being agreed that payment 
13 to be niiido at N , llie cause of action for recovery 
of the price of tho goods accrues at N. and the 
Court at N. has jurisdiction to entertain the suit. [p. 
606, col. 1.] 

Appeal against tbe decree of the Additional 
Temporary Subordinate Judge, Tanjore, in 
On'ginal Suit No. 27 of 1917 (Original Suit 
No. 90 of 1916 on tbe 61e of tbe Oonrt of the 
Subordinate Judge, Negapatam), 
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FACTS appear from the judgment. 

Mr. G. Padmanabha Iyengar, for tile AppeU 
Unt.—The Sab*Conrt at Negapatam had 
no jurisdiotion to entertain tbe suit, ^be 
payment, aosoding to the agreement beteveeu 
tbe parties, was not to be made at Negapatam. 
The dsfendant was io send Hundials to 
plaintiff’s address and plaintiff was to oaah 
them. 

See Oomher v. L<‘yland (1). Tbe aotton has 
also been rrisoonoeived, Tbe snit should, 
have been framed as one for aeoounts. 

Messrs. (?. 8. Vencdachariar and F. Baja* 
gopala Iyer, for tbe Respondent.—The suit 
is properly framed. The defendant has not 
sought to aaoount for the goods that be 
received. Tbe plaintiff oould only have asked 
for what was dus to him. 

The Negapatam Court bad jurisdiotion to 
entertain tbe suit. Oomler v. L^yland (1) is 
not against this position, The method of 
payment had been oontraoted for by tbe 
parties. Plaintiff was to reoeive tbe Handiels 
at Negapatam. If they were dishonoured, 
defendant oould not have esoaped liability. 
The faot that the defendant bad no branch 
or agency in Negapatam or the Madras 
Presidency does notaffeot the question. The 
eubstanoe of the oontraot is that the pay* 
meuts were to bs made in Negapatam. 
Defendant must bo deemed to have under* 
taken to aoeount for the prooeeds nf the 
ooDsignments by makiog payments through 
tbe agenoy of the persons on whom tbe bills 
were to be drawn. Comber v. Leyland (1) in 
effect decided that if all obligations had to be 
performed outside tbe jurisdiction of tbs 
Court where tbe suit was instiluted that 
Court had no jarisdiction. Here the defend* 
ant did not bold the money for oonveFsion 
into a par'licnlar form. 

See Motilal v. Surajmal (2). K‘>darmal v. 
Sttrojamal (3) and Llewhellin v, Chunni Lil 
(41. 

JUDGMENT.—The appellant’s 6rm oarries 
on business at Penaog, and the plaintiff, 
who lives at Negapatam in this Presidency 
and does basiness there, sent several bon* 

(1) (1898) A. 0. 624; 67 L. J.Q. B, 884; 79 h. T. 
180. 

(2) 30 B. 167; 6 Bom. L. R. 1038. 

l3) 3 Ind, Cas. 441; 33 B. 364; 10 Bom. h. R. 1230. 

(4) 4A.423jA.W N. (188i) lOls 2 led.' Deo. 
(n. 8.) 1083, ’ . 
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Bignmenta of rice lo the defeodant for sale 
on oommissioD. He oow snes for reoovfiriog 
the price of the last t'lro oocsigomeots, azuoont* 
iog to 200 lags of rioe. The only qaestioD 
that requires deoision on appeal is whether 
the Kegapatam Oonrt had joriEdfotioo to 
entertain the snit. The oontention of the appel* 
lant is that the defendant was not to make 
payment to the plaintiff at Kegpatam bnt 
all that he was under obligation to do was 
to send Handials from Penang to the address 
of the plaintiff and the plaintiff was to receive 
money dne on those Hnndtals. 

The main hasis of his defence rests on the 
deoision cf the House of Lords in Comber v. 
Leyland (l). There thequestion v^as whether 
the English Court oould issue writs out of 
jurisdiotion aneJer Order XI, rule 1 (e), with 
respeot to a breach of oontraot on the part 
of the respondent who carried on businefs 
at Pemmhuoo and to whom the plaintiff 
(appellant) had sent goods for sale there 
and who was to keep the sale prooeeds, apart 
from other moneys, to convert that money 
into first class bank bills on England and to 
remit such bills to the plaintiff in England. 
Lord Hersohel), who may be taken to have 
delivered the leading judgment in the case, 
proceeded entirely on the special terms 
of (he oontraot in the case and sayt: 

, The only agreement was that he*’ (the 
defendant) “ was to hold this money 
for the plaintiffs and then torn it into 
first class bank bills in favour of the 
plaintiffs and rtinit those.” Then he observed 
*1 cannot doubt that the werd ‘ remit ’ 
there means this and nothing beyond 
this, that the bank post bil’s, when obtained 
in favour of the plaintiffs, should be sent 
in the ordinary course and the ordinary 
manner in which such documents are sent 
by ccmmeroial men, namely, by mail, and 
that as Eoon as (bat had been done oil 
obligation and all liability of the defend- 
ent ceased. 1 think it is impossible on 
these words to maintain that there was an 
obligation and a liability inoombent upon bini 
until these bank post bills bad reached the 
hands of the plaintiffs in England. Thot efere, 
what he had to do was all to be perl’oimed 
and oculd all be performed (itiseuoogb totay 
that it could all be performed) in Pernambuco, 
there was no obligation reetir^g on bitn 
after be bad received that money »f wliiols 
he could not discharge himself in Purnani- 


Bat the oontraot between tbe parties must 
be inferred from the evidence, especially 
from the correspondence that passed between 
them and the accounts of the plaintiff filed in 
the case. From that evidence what appears is 
that tbe defendant was to send Hundials drawn 
on some firm in the Madras Presidency • 
It 13 not quite clear whether it nmst be 
on some one at Negapatam itself, but it 
18 oerlaiD that it mnet be on .ome one in 
the Mardas Pres.denoy in payment of the 
sale proceeds for the plaintifi's goods By 
agreement, therefore, the plaintiff was entitl- 
cd to have the payments for tbe eon. 
eignmente in dispute made in that manner 
and there is no reason to donbt that that 
was the mode of payment contemplated 
by the parties It is not the ease here, 
as in the hngJieh ease, that the defendant 
oone.gnee of tie plaintiff's goods, was to 
bold the money for a partienlar pnrpoee. 
that IS, for oonvereion into partienlar bills, 
and to tend those bills alone to the plaint- 
iff. It oan hardly be disputed that, in this 
oaer, ff the Handle sent by the defendant 
were diehononred, the defendant would not 
be absolved from liability. He wonid have 
to pay for the goods, or rather aooonnt 
for the tale pro.eeds of the goods in some 
other way, Thatamoants to this, that the 
payment wae to be made to the plaintiff 
m Negapatam. It is qoile (roe that the 
defendant may have had no agent or a 

branah hrmin Negapatam or io tbe Hadres 
Presidenoy. Bat we mast oooolade upon 
the faots proved in tbe case that he under, 
ook to aaooant for the sale proeeede of 
the goods by making payment throogb the 
agency of the refsona on whom the bilU 
were to be drawn. The Knglish ease 
above referred to has been eonsider- 
ed in a number of oases in India We 

may Bpeoially refer to the decisions in the 
Bombay High Court in w • 

«,.■! CJ) and KedaZT; \ 

Cil. Jo the former case Mr TT”' 
Tjabn iaid down the rale with' ref 
to a contract of what I Ztlt^Tki 
wlaf, a trauEaotion between <» r,rsw, ^ • 
ag..,,* .at Bombay and a com,!- 

ooiaiof liombay. A qaestio? 

111 Uiv ub^erjce of nnrr wnecner 

payment by the defendlnt’^'firm « 

mado in Bombay or not Mt. r 

ur noi. Air. Justre Tyd\>u 
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held, witbont any evidecee of special asage, 
mors or less on general priooiples that, 
as the debtor is required by law to pay 
the creditor where the creditor may be, 
the defeodant was liable to make the pay* 
ment at Bombay and, therefore, the cause 
of action for non-payment arose there. In 
Eedarmtd v. ^ttraitnalO) this proposition was 
oonhrmed by the learned Judges, though in 
that case there was evidence of special 
nsage with reference to pakH adat trans* 
actions. We may also refer to a case in 
LlewhelUn v. Ohuniii Lai (4), which seems 
to bear a close resemhlaooe to the facts 
of this case. There the payment was 
to be made by the defendant, who received 
the goods by at>proved drafts on Calcutta 
or Cawnpore payable 30 days after receipt 
of the goods or by Gorernmeot Currency 
Notes. It was held that part of the cause 
of action arose within the meaning of 
section 17 of the old Code of Civil Pro¬ 
cedure in Cawnpore, that is, payment of 
the price of the goods was to be made 
in Cawnpore and, therefore, the Court at 
Cawnpore had iurisdiotion to entertain the 
suit. There can be no doubt that the 
correct principle enunciated by the House 
of Lords in Oomher v. Leyland (1) is that if all 
the acts to he performed by the defendant 
are to be performed outside the jurisdiction 
of the Conrt in which the suit is institut¬ 
ed, that Court would have no jurisdiction. 
But it must be a question of evidence 
in each case or of inference to be 
drawn from the facts of each case 

whether any portion of the con* 
tract was to he performed within the 
jurisdiction of the Conrt in which the suit 
is instituted. As already mentioned, we have 
come to the conclusion that the payment 
was to be made at Negapatam. It was 
also suggested in the argument of the 
learned Pleader for the appellant that 

the proper suit was one for accounts. But 
the defendant has not in any way sought to 
account for the goods sent to him by the 
plaintiff. There is no question but that 
he received the goods and if he aoounted 
for them in any way, it was open to him 

to prove it. But he has not taken any 

Buch course and it does not look as if he 
had really any defence to the suit on the 
meri'p. The result is that the appeal is 
dicpiiccad with eosts. 


The memorandnm of cross objestiops is ' 
not pressed and is dismissed with costs, 

M. c. P. 

Appeal dimisted; 
Memo, of ohjfctiont dumisied. 


PATNA HIGH COUST. 

Cuttack Oucoit Ooukt, 

Second Civil Appeal No. I op 1919. 

July 18, 1919. 

Pmeuf:—Mr. Justice Coutts and 
Mr. Justice Adami. 

KRIPASINDHU PANIGRAHI— 
Plustifp—Appellant 
tersut 

NANDU OHARaN PANIGRAHI and 

OTHERS—DiPENDAHTS—ReSPO^DSMS 

D>'crce, ex parte—Suit to setaiUe decne, 
ahilitij of^Decree obtained by perjured evidence. 

The more fact that the claim in a suit in which 
an ex poj-fe,decree was passed was supported by 
perjured evideuco, would not hj itself be a g^und 
for setting aside the decree. l.p» 607, col. )ij 

The principle underlying this rule is that the 
whole case was before the Coi^t which decided it- 
on tho pleadings and on the evidence, and whether 
the case was a false one or not, and whether the 
evidence adduced was perjured evidence or not, 
tho Court must bo held to have adjudicated on 
both these points and once haviug adjudicated on 
them it cannot be asked to adjudicate on them again. 

[p. 608, cols. 1 & 2.] . , T.* 

Appeal from the deaision of the Uis- 

triot Judge. Cuttack, dated the 21et October 
1918, affirmiog that of the Sub Judge, 
Onttaok. dated the 27th November 1917. 

Messrs, Ashgar and B. N, -Dos, for the 
Appellant. 

Mr 0, 0. Baut for the Respondents. 

JUDGMENT. 

Courts, J.—The facts of the case are 
shortly as fellows:— 

Id 1913 the defendants in this oaee brought 
a Suit No. 244 against the present plaintiff 
for recovery of possession of certain pro* 
periy. Notice was duly served on the 
defendant in that suit and be actually 
appeared, but on a subsequent date, on 
which the case was 6xed for hearing, be 
did not appear, and the suit was decreed 
ex parte. He applied to have the ex parle 
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deoree eet aside, bat that applioation was 
dismiesed, aod he has now brought the 
present anit to have it set aside on the 
groand that "the olaim in the Original 
Sait No. 214 ofil913 was wholly false, and 
as the defendant No. 1 intentionally obeated 
the Gonrt by giving false evidenoe, the deoree 
in the Original Sait No, 214 of 1913 is 
fraadalent, illegal and inoperative.*’ 

This suit was dismissed in the Coart of 
Brst instanse on the prelimiDary ground 
that it was not maintaioable, and this 
deoisioD having been upheld in appeal to 
the Distriot Judge, the pressnt appeal has 
been 6Ied by the plaintiff. It has rot 
been deoided in the Court of 6rst instanoe 
or by the Distriot Judge whether the olaim 
was supported by perjured evidenoe. But 
it appears jbo have been assumed by the 
learned Distriot Judge that the olaim was 
supported by perjured evidenoe, and he has 
dismissed the suit on the ground that the 
plaintiff was guilty of laohes. 

It is now contended before us that whe 
ther the plaintiff was guilty of laohes or not, 
he having asserted in bis plaint that the 
olaim was false and supported by perjured 
evidenoe, he was entitled to suooeed, if his 
allegations as to tbe falseness of the olaim 
and tbe perjnred evidenoe are found to be 
eorreot. We are asked, therefore, to set aside 
tbe deoision of tbe Distriot Judge and to 
remand tbe suit to allow bndiogs to become 
to on these points. 

So fKr as perjured evidenoe is oonoerned, 
it is, I think, settled law that the mere faot 
that tbe olaim is supported by perjured evi* 
denoe would not in itself entitle the plaintiff 
to have the ex parte deoree set aside, and 
I need not do more than refer to tbe oases 
reported as Idoruful Hug v. Sureudra Noth 
Soy (1), Kedar Nath Da»v. Hemanta Kuinari 
Da$t (2) and LoffadnpatH Ohinnayya v, 
Kotla Ramanna (3), 

It is contended, however, that the matter 
is different where a false ease has beei' 
deliberately plaoed before the Court, There 
can be no doubt that tbe Court has jnrisdia- 
tioD in a subsequent suit to set aeido u decree 
which has been obtained by a fraud upon 
the Court, and it seems clear from VaJala 


(1) 15 Ind. Cas. 893| 16 C. W. N. 1002. 

(2) 22 Ind. Cas. 709; 18 C. W. N, 447. 

19 Ind. Cae. 679i 38 M. 203| (10I3- .'.j. 
e7| 13 M. li, T. 421j 25 M. L. J. 228. 




4 

V. lawe, (4) &nd Abouloff v, Oppmhtimer Sf 
Oo. (5) that if a aaae which waa placed 
before the Ooart waa a false oaae. it haa 
aneh janadietiop. The qaeatiop. however. 
IS nnder what eirenmetanoee this jarisdio- 
tion should be erereiaed. and whether it 
ehonld be exercised iu tbia particular ease. 
The leading case on the qnestion of fraud 

f fiV of Kingston's 

case (6), In that case De Grev n T (s^t- 
page 762) observes, "fraud an 

fl * s rN the most solemn 

proceedmge of Court, of Justice. Lord 

Coke says It avoids all jodicial acta, ecclesi. 

naL.:r" .7) .sde the^tl^^ 

. Now It is oecesaary to bear in mind 

L fraud “'h ■ 

by fraud, when it le said that yon may 
impaach a decree signed and enrolled on 
the groand of fraud. The principle on 
which a decree may be thna impeached”, 
eipreeeed in the oaae which is gcnerallv 

Kingston s ci« (o). where tbe Jodgea beinu 
oonenlted by tbe Honse of Lords, replied to 
one of the qneations. ‘Fraud is an extr.'n.!. 
collateral act. whieh vitiates ihe most solemn 
proeeed.ng, of Courts of Justice. Lord 
Coke ssys it avoids all judicial act,, eeele 
siaslieal or temporal.’ The fraud there 
spoken of must elsarly. as it seem, to me 
be actual fraud, such that there is ou the 
part of the person ehargeable with it the 
ni.lu, animus, the mala mens potting itself 
in motion and acting in order to take an 
□ndue advantage of some other person for 

tl/aZll:-' 

The question was also very fully coti 8 if?«r «,1 
in Logadapjtli Vhinayyya v. Kotla Ramanna 
U) where Benson and Sundara Ayyar J? 

in the course of their judgment said--! ’ ’ 

of a;orh:;Tv aV^ytrurtf 

before the Court to be adjudged®" by «“o““be 

_ U)(lsn0)ouj.h D. 310, 63 L.T.,,1-8,38 VV. R. 

iO) 117 / G) 2 Sm. L. C 11 f li v i x 
13 *; .0 Iv 11. W- 209, W, 18 L. T. 
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trne or falee. Both parties are entitled to 
invoke tbe judgment of the Gmrt and to 
oonvinoe it of the truth of the evidecoe 
addueed by them reopeotively. It is true that 
parties ought not to let in false evideooe, 
and that it is highly improper and immoral 
to do so, but it is the funotion of the Court to 
deoide whether the evidence is true or 
false. If the adducing of false evidence can 
be spoken as a fraud, then the Court, in 
deciding the case, most be taken to have 
adjudged whether such fraud has been 
committed cr not, and what it has once 
adjudged, it cannot be called upon to decide 
again. The test to be applied is, is the 
fraud complained of not something that was 
included in what has been already adjudged 
by the Court, but extraneous to i(P If, for 
instance, a party be prevented by bis oppo* 
nent from oonduoting his case properly by 
tricks or misrepresentation, that would amount 
to fraud. There may also be fraud upon 
the Court if, in a proceeding in which a 
party is entitled to get an order without notice 
to the other side, be procures it by suppressing 
facts which the law makes it bis duty to disclose 
to the Court, But where two parties 6ght 
at arm’s length, it is the duty of each to 
question the allegations made by the other 
and to adduce all available evidence regarding 
the truth or falsehood of it. Neither of them 
can neglect this doty and afterwards claim 
to show that the allegation of bis opponent 
was false.” 

It is trus that in this case the learned 
Judges were dealing with the question of 
perjured evidence, but the argnmenfs apply 
equally in my opinion to a false case, 
where the opposite party has been duly 
served with notice, aod owing to his own 
laches has not appeared and the suit has 
been decreed against him ex parte. If 
notice had not been served or if the 
defendants were prevented by the plaintiff 
from appearing, there would be some 
extrinsic oollaieral act, but where the notice 
has been duly served and the plaintiff hss 
owing to bis own fault failed to appear 
and place bis case before the Court, there 
is not such extrinsic collateral act. The 
whole case is before the Court, which has 
decided it on the pleadings and on the 
evidence, and whether the case was a false 
one or not, and whether the evidence addaosd 
is perjured evidence or not, the Court must be 


held to have adjudicated on both these points 
and oroe having adjudicated,it car not be asked' 
to adjudicate again. In this view of the law 
the decision ocme to by the lower Oonrir 
is, in my opinicn, correct. This suit is not 
maintainable and I wcpld dismiss this appeal 
with costs. 

Auaut, J,—I agree. 

Apfeal dimitsBdf 


MADRAS HIGH COURT. 

AppbaL IGIINST Obdsb No. 251 OP 1919. 

February 6, 1920. 

Mr. Justice Olddeld and 
Mr. Justice Sesbagiri Aiyar, 
SRINIVASA A1YAN0AR AHD ANOTHES 
—Dbpenpasts—Appellamts 

versus 

NARAYANa AIYANGAR-Legal 

REPRWSENTATlVa OF PLAIMTIFF—BesPOMPEHT. ‘ 

Specific Relief Act (I of 1877), s. 64— Joint Hindu 
family—Infunction at instance of one member to ^ 
restrain others from entering on possession, grant of. 

The remedy by injunction should not ordinarily 
be granted to one member of a Hindu family 
in possession of certain property against other 
members of the family who are out of possession, 
tp. S09, col. 2.] 

When a plaintiff is entitled to sole possession of 
certain property and the defendant who has a 
right to part enjoyment is likely to enter on the 
property, such entry cannot be prevented by injunc* 
tioD. The proper remet^ for the plaintiff is to sue for 
partitiou. [p. 609, col. 2.J 

In a prior suit for partition by the plaintiffs as 
representing one branch of a joint Hindu family 
against the defendants, who represented another 
branch, there was a reference to arbitration and 
a decree was passed in accordance with the award. 
According to that decree plaintiffs were to remain 
in possession for A years, at the end of which 
period the defendants could recover their half share 
either amicably or through Court, As the plaint- 
iffs did not give possession amicably after the six 
years, defendants attempted to take possession. 

■J here were possession proceedings under the Crimi¬ 
nal Procedure Code, wherein plaintiffs were asked 
to establish their right in a Civil Court. Plaintiffs 
liled the present suit for an injunction restraining 
defendants from entering on the lands: 

Held, that as the. parties were restored to the 
status quo ante after six yeara from the date of the 
prior decree and the plaintiffs were not entitloA 
to sole possession, the suit for injunction was not 
maintainable, [p. 009, col. 2.] • 
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8BIM1TASA AITAMOAR V. MABATAMA AITAMOAR. 

Appeal against the deoree of tbe Ooarb 
of the Sabordinite Jadge, Ramnad at 
Madara, dated the 23rd April'1919, id Appeal 
Sttit No. ■ 20 of 1919, preferred against the 
deoree of the Court of the Additional 
Distriot Muneif, Srivilliputtnr, in Original 
Suit No. 459 of 1917. 

Messra. T. Narasinha At'pangar, K, F. 
Knahnattoami /psrand A. .Viswanatha Aiyar^ 
for tbe AppelJactR. 

Messra. T. R. Venkatarama Saslrt and A, N. 
Kriihni Atyangary for the Respondents, 

JUDGMENP,—This ia a suit by a certain 
members of a Hindu family against others 
for an iojunction. The prior prooeedinga 
relied on aa enabliog the plaintiffs to 
Bustain the suit may be shortly stated. 
Plaintiffs as representing ooe branch of tbe 
family sued the defendants representing the 
other branoh for partition. There were 
minora in both tbe branohes. There was a 
reference to arbitration pending the suit. 
On the award of the arbitrators, a deoree 
was passed. Fide Exhibit A series. The 
material portion of the deoree, eo far as this 
■ait is oonoerned, gives the plaintiffs possesion 
of all the family properties for 6 years 
from July 19 j 4. and directs that at tbe 
end of that period the defendants shall be 
entitled to recover their half share either 
amicably or through Court. Plaintiffs 
did nob give posseseion amioably and 
aooording to the plaint they are in sole 
possession even now. Defeodante attempted 
to take possession. There were proceedings 
under Chapter XII of the Criminal Procedure 
Code. Plaintiffs were asked to establish 
their right in a Civil Court and benoe 
this suit for an injanotion. Tbe District 
Muosif dismissed it, but tbe Subordinate 
Jndge^ remanded the suit for further enquiry 
and disposal. 

^ We think that on the allegations contained 
JQ the plaint tbe suit is not maintainable. 
This is not a case in which the plaintiffs 
fl.aim ^ that they have acquired title by 
prescription to the entire property. Nor 
is this a case in which the deoree based 
on the award snstains plaintiffs’ possession 
until evicted by defendants in dna o.ourse of 
law, Mr. Narasimha Aiyangar rightly con¬ 
ceded that the defendante, if they chose 
to sue or to execute tbe deoree, would be 
■utitled to half the mesne proStsfron the 
plaintiffs. It follows £'om this tbit since 

39 


1910, tbe parties were placed in atotus 
quo ante as tenants>in>oommoD. Each branch 
bad a right to its share in tbe property in 
suit; and no branch was entitled to eole 
posseseion. In this view the plaintiff, not 
having alleged sole title to tbe property, 
was not entitled to ssek the protection of 
the Court by way of injanotion. This is a 
welbrecognised rule of law in Damodaran 
Namboodri v. Qovindan Nair (1). Moreover, 
under feotion 54 of tbe Specific Relief 
Aot plaintiff must bring hie case under 
one of the 5 clauses ennmerated in tbe 
second portion of tbe section, if be claims 
tbe discretionary relief. Mr. T. Narasimha 
Aiyangar suggested that the remedy is 
necessary to avoid multipilioity of suits. 
But there is no question of multipilioity 
at present; all that is alleged is that there 
is a possibility of defendants breaking the 
law. For such an offence, there is appropriate 
remedy elsewhere. No oases have been 
quoted to show that when tbe plaintiff is 
entitled to sole poesession and the defendant 
who has a right to part enjoyment is likely 
to enter upon property, such an entry can 
be prevented by injunction. Plaintiff can 
pat an end to this position cf affairs by 
suing for partition. That the remedy by 
an injuDotioD should not ordinarily be 
granted to a member of a Hindu family 
has been well recognised in India. .<dnant 
flamrov v. Qopal Palvant (2) enumerates 
tbe many exceptional oiroumstanoes which 
would justify tbe granting of such a relief. 
The present case is excluded by that 
enumeration. Illuetratioo (a) to eeotion 
54 also suggests in wbat oases such a relief 
is available. Construing these provisions 
of the law, tbe Judicial Committee in 
Wataon and Go, v. Bamchund Dutt (3) say 
this: * It appears to tbeir Lordships that, 
in a case like the present, an injunction la 
not the proper remedy. In India a large 
proportion of the lands, including many 
very large estates, ia held in undivided 
shares, and if one shareholder can 

restrain another from cultivating a portion 
of tbe estate in a proper and husband- 
like manner, tbe whole estate may, by 
means of oross-injanotions, have to remain 

i I) c>.3 lud. Cas. 229; 37 M. L. J. 307. 

(2) 19 1?. 269; 10 lad. Dec (n.s.) 182. 

(3 IKC. 10; 17 I. A. 110; 5 Sar. P. C. J. 53-0 
Xu‘1. Dc j. (.s. B.) 7. 
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ttltogetber without onltivation until all the 
sbareholders oan agree upon a mode of 
cultivation to be adopted, or until a parti* 
lion by metes and bounds oan be efFeoted, 
a work whiob, in ordinary oourse, in large 
estates would probably osoupy a period 
molnding many seasons. In snob a ease, 
m a climate like that of India, land whioh 
had been brought into onltivation would 
probably beoomo waste or jangle, and 
greatly deteriorated in value. In Bengal 
the Courts of Justice, in oases where no 
speoifio rule exists, are to aot aooording to 
justice, equity and good oousoienoe, and 
if, in a case of shareholders holding lands 
iu common, it should be found that one 
shareholder is in the aot of cultivating 
a portion of the lands which is not being 
ac'ually used by another, it woald scarcely 
beoTDsistent with the rule above indicated to 
roBtiain him from proceeding with his work, 
or to allow any other shareholder to 
appropriate to himself the fruits of the 
other a labour or capital.” In Itachmeswiv 
S'inghy. Manowar Bosiein (4) their Lordships 
reaffiirced this principle. Applying these 
principles to the present case we are 
clear that the plaintiff has not ehown that 
be is entitled to this exceptional remedy. 

The order of the Subordinate Judge must 
be set aside and the decree of the District 
Mnnsif restored with costs here and in 
the Court below. 

M. c. P. 

Appeal allowed, 

fl)19C. 253;19 I. A. 4»; 6 Sar. P. C. J. 13aj 9 
JjK.l. Dec 'n. s.) G14. 


CALCUTTA HIGH COURT. 
Appeal from Original Decree No. 334 

OF 1918. 

February 27, 1920. 

Present :—Mr. Justice Richardson and 
Justice Sir Sped Shamsul Huda, St. 
JAGAMOHINI DASI— Difenbamt 
—Appellant 
tersus 

SUIBA GOPAL BANERJEE— Plaintiff 

—Respondent. 

PartitioH, suit for —Bes judicata—Preitotta suit 
iiisuii.iOid o/, effect of. 


iim 

The right to sue for ^arHtioh is a contihoiDg 
right and incidental to the ownership of joint 
property. Therefore so long as the propetry remains 
joint, one of the co-owners has a good cause of 
action for bringing a fresh suit for partition not* 
withstanding the dismissal of a previous soit for 
partition, [p. 611, col, 2; p. 612, col. 1.] 

Appeal against the decree of the Addi* 
tional Sabordinate Judge, Howrab, dated 
the 2iat of November 1918. 

Babu Ram Ohandra ^afumdar (with him 
Babus Bro olol Ohuckerhart^^ Barcnathibi>ti 
Mukherfei and Sarat Ohander Dey)^ for the 
Appellant.—The defendant is the appellant in 
this Hon’ble Court. This appeal arises out of 
a suit for partition of two plots of land. 
My client inatiluted a suit as early as 
1894 and that suit was dismissed by the 
Ist Court. On appeal the Hon’ble High 
Court gave a decree for psrtition of plot 
No, 1 only, A third person having interest 
in the plot No. 2 and he being not made 
a party to it, the suit with respect to 
plot No. 2 was dismissed. My client 
breugbt a fresh suit in 1^03 for partition 
of land measuring about 16 cottas. This suit 
was decreed by the let Court, but on appeal 
it was dismissed on the ground that the 
plaintiff had only half share in it. The 
plaintiff’s title to the eastern portion of the 
disputed plot was established, but the whole 
suit was dismissed on the ground that there 
had been a previous adjudication on tbe 
point. An appeal was preferred in the 
High Court for the recovery of the western 
portion. The present suit has been institnt* 
ed for tbe establishmeot of title to the 
eastern portion of tbe plot by tbe plaintiff, 
who was defendant in tbe previous suit. Tbe 
lower Court Bods that the property is joint. 

My 6rst submission is that tbe matter 
XB res iudicata and is binding on the parties 
iuasmuob as it was held in the previous 
suit that there ooold be no partition of the 
present plot. 

The property being joint, the previous 
decision is binding upon tbe partiej and 
the lower Court has fallen into an error by 
entertaining the present suit between the same 
parties on the same questions. It is clearly 
against the principle of res judicata. 

Sir Raahbehary Qhose (with him Baba 

OkuckerbuHy, Dr. Jadunath 
KanjHal, Bibus Kali Kinkar Ohucksrburtty 
and Oour Mohan DuU\ for the Respondent.— 
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1 snboait that the contention of my 
learned friend most fail. The right to 
bring a fresh enit for partition is a eon- 
tinning right and a fresh oanse of action 
arose at the time of the institation of the 
present enit. This is the view expressed 
clearly in the following reported eases > 

idado’i iiohon Mondnl v, Baxlcmia Naik 
Moyvdul (1), Batral Dllak v. Mujib Ullah (2), 
Bisheahar Vaa v. Bam Prasad (d), T. 0. Mukerii 
V. Aftnl Beg (4), Thakore Becharji Banaji v. 
Thahore Fuiaji Vaktaji (5). 

I snbmit that in the fase of these decisions 
the argnment of my learned friend mast fail 

Babn Ram Chandra Mojumdar briefly 
replied. 

JUDGMENT. 

Sbamsql Hooif J.—>1 am of opinion that 
there is no merit in this appeal. The 
fasts appear to be shortly these : In the 
year 1894 the defendant appellant as 
plaintiff brought a suit for partition of two 
plots of lani. Thesnitwai wholly dismiasd 
by the first Court, but, on appoal to 
this Gonr% there was a decree for 
partition of plot No. 1 only and the suit 
for partition in respect of plot No. 2 was 
dismissed on the ground that a third 
person bad an Interest in that plot and the 
suit could not go on in bis absence. It may 
be mentioned here that plot No. I of 
this suit has nothing to do with the land 
in respect of which partition is claimed in 
the present suit. The defendant-appellant 
again as plaintiff brought a suit in the 
year 1903 for partition of a plot of land 
which covered an area of about 16 cottaa. 
In this euit the Court of first instance 
passed a decree in favour of the plaintiff, 
but on appeal the suit was dismissed on 
the finding that only $ cottas out of the 
16 cottas were purchased by the plaintiff 
and that she bad no title to the western 
portion of the 16 ct)Uaa plot. Altbongh the 
plaintiff's title to the eastern portion of 
the plot in suit was established, the entire 
suit was dismissed on the ground that so 
far as this eastern portion was ooncetnad, 
there had been a previous partition, There 


(1) 10 C. W. N. 839. 

(2) 13 A.. 3095 A. W. N. (1891) ll?; 7 It.d. U'jc, 
(n. 8.) 196. 

(8) 28 A. 627? 3 A. L. J.379: A. W. N, (1906) 14J. 
fJJ ?! 37 A. 165? 13 A. L. J. 9i. 

(6) U B. 3Ii 7 Ittd. Deo. (n. s.) 470. 


was an appeal to the High Conrt, but 
that appeal referred to the western portion 
only with which we are not concerned. 
The present suit is confined to this 
eastern plot of 8 cottas. The plaintiff in 
the present suit was defendant in the two 
previous snits. The finding of the Conrt 
below is that this eastern plot of 8 cottas 
has been held jointly by the present 
plaintiff and the defendant, tbe plaintiff’s 
share being 12 annas odd gundos and 
that of the defendant being 3 annas odd 
gundas. This finding, in my opinion, is 
not open to any attack and 1 agree with 
tbe learned Judge of the trial Court that 
this property is joint. The only argument 
that has been advanced before us against 
tbe decree passed in this suit for partition 
of the eastern plot is that it 
being held in tbe pesvioue suit of 1903 
that there could be no partition of this 
plot as it bad already been partitioned 
before, tbe matter is res judicata. The 
judgment in that suit has been placed 
before us, and it is clear that the learned 
Judge dismissed the whole suit for parti* 
tion under a misconception. As a matter 
of fact, the plot with reference to which 
there was a partition in the first suit 
was plot No. I in that suit, which has 
nothing to do with the land the subject 
matter of the present suit. Even if we 
were precluded from going behind the 
findings in the previons suit, 1 do not 
think that the contention of tbe appellant 
can be given effect to. Whatever mey 
have been the state of facts at tbe time the 
second suit was tried, there can be no 
doubt upon tbe facts of the present oaso 
that as a matter of fact on tbe date this 
suit for partition was instituted, the parties 
were bolding the plot of land jointly 
between them. That being so, 1 thick 
it must be held that the plaintiff bad a 
frcob oftcse of action to bring a suit 
for p,irtition. In the case of Madon Mohon 
Mondul V. Baiku-'ita Nath Mondul (1) it 
was obsorved by a Division Bench of this 
Court that the right to sue for partition 
unliko other snits is a continuing right 
incidents! to the ownership of joint 
prope-’ty. • long, therefore, that the 
property remains joint, it seems to me that 
uot.vithstanding tbe dismissal of the pro. 
yioua suit, tbo plaintiff bad a good oaure 
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cf Botion for. briDging a fresh suit for 
parii(ion. This view of the oafD is alro 
eopporied by Feveral other dcoieiocs oitcd 
by Sir Raeh Behari Ghofe for the reFpond* 
ent. He referred to three oaFes of the 
Allahabad High Court reported as 
Natn t Ullah v. Mujib Vlhh (2), Bishcshir 
Das V. Bom frasad (3) ar.d T. 0. Mukeni 
V. ^fzol Ffg (4). Id Feme rcFpeotr, there mey 
be a dietiDotioD . between tb'^ee oaFes and 
the present oases bat that di'etiootioD, in 
n»y cpinior, makes ro difference regarding 
the maintainability of the present suit. 
The appeal ir, therefore, dismissed with 
ooetSi We assess the hearing fee at 
five gold mohurs. The respondent is not 
entitled to any oosts inoorred by him in 
the preparation of the paper book. 

Let the record be tent down without 
delay. 

Ricoakdjon, J.—I agree. As I understand 
the matter, the soit is based not on rights 
which existed antecendent to the previcur 
suit but on rights which are still sub¬ 
sisting. It is not the oaee that the result 
of the previous suit altered the mode in 
which (he properly was enjoyed so that the 
parties came to hold in eeveralty what 
they bad previously held in common. On 
the contrary the possession continued to he 
a joint pcssession. Perhaps the oases nearest 
to the present are those of Tnahort 
Bar,aji v. Thakore Fujaji Vaktaji (5) atd 
Biihethar Dos v, /iam Frasad (3). 

1 conour in dismissing the appeal. 

Appeal dismissed. 


MADRAS HIGH COtJRT. 

Secod Civil Appeal No. 92 cf 1919. 

December 9, 1919. 

Freseut: —Mr. Justice Oldfield and 
Mr. Juetiee Kriebcan. 
PONNUSWAMI ASARI, amoB, tbroegh 
BIS GCABDIAS MDTHAIYAN ASAHI — 
Defbbdabt No. 2—Appillaat 

A. M. PALANIANDI MUDALI— 

PLilKTIFF—BESrOM-SAT, 

C tiil Ficcidute (Act F 7 190^, 0. ILI, ir. 


CASKS. [1920 


JO, 22 — Refpondenty ftyhf of, to file cross.ohjections 
aijainut co-respondent-^Addition of party forpurpoM 
of cross-objections—Potver of Court. 

A respondent in an appeal lias the right to 
proceed against a co-respondent by moroo. of cross* 
oi>jecHonR anti for this purpose is entitled to apply 
to make the latter a parly, whether, at the time of 
tlie presentation of the appeal, lie was an interested 
party Of not. Tp, 6J3, col. i; p. 614, cols. 1 & 2.] 

ifunisomy iludaly v. /166« Reddy, 27 Ind. Cas. S2h 
38 .\f. 70.5; (1916J M. W. N. 45j 27 M. L.J. 7i0, 
followed. 

Jntunondan Promd Singha v. Kocr Kallyan fiinjfA, 
13 Ind. CuH 653; 15 C. L J. 61; '6 0. W. N. 6I2|dArt 
Chandra Kar v. Dulcken, 48 Ind. Cas. 78; 28 0. L. J. 
123; rfilhammat Achi v. Xataraja Pillay, 13 Ind- Cas. 
906; 11 M. L. T. 167; (1912; M. W. N. 198, not 
followed. 

Second appeal against the decree of the 
District Court, Madura, in Appeal Suit 
No. 340 of 1917, preferred against the 
decree of the 2od Additional District Muosif, 
Madura, in Original Suit No 16 of 1917. 

FACTS appear from the judgment. 

Meaers. N. B. E, Tknthachariar and 
K. V. Sesha Aiyangaty for the Appellants:— 
Cross objections between co respondents can 
be permitted only iu so far ae the appel* 
lant is interested in the subject* malter 
thereof, or in other words, they must not 
refer to questioos outside tbe subject* 
matter under appeal. Munisami Mudaly v. 
Atbu Beidy (i) does not conclude tbe 
question. Even if it does, it is not in 
accordance with the scheme of Order ALT, 
Civil Procedure Code. Tbe words *tbe 
decree* in Order XLT, rule 22, Civil 
Procedure Code, msau only 'the decree* 
appealed from or £0 moob of it as is 
questioned in appeal. Tbe privilege of 
oross objections is to be allowed only 
when “tbe decree ’ or tbe portion of it 
queetioned in appeal is also agaiost tbe' 
respondent on some grouuds. What is 
not under appeal can be questioned by a 
different appeal and not by cross objections. 

[Ollp-eld, j., referred to which be could 
have taken by way of appeal” in clause ( 1 ).] 

The right to file a cross objection is 
00 extensive with a right of appeal. Bat 
it can be only ^ with reference to matters 
under appeal “Parties” in clauses 3 and 
4 refer only to parties to the appeal. 
Clause 4 makes the position clear. 
There is a specific provision in rule c3 

(1) 27 led. Cas 3235 38 il. 70': (1916) M. W. If. 
45i 27 M. L. J. 7:0. 
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for oasos. of partiea not on record in the 
.appeal. Compare alao rale 20. 

This view baa baen held io Valliamnat 
Jchi V. Nat3ra;a fillou (2). 

Mr. M. S. Bam-inu/'a Aiyangar^ for Mr. 
C. S. Venkatachariarf for the Reapoodent, fe4id 
that he relied on Munisamp ^udali v. Abbu 
Beddy (1) and Eebala Baku Beddi v. Dodla 
Rami Beddi (3), 

JUDGMENT. 

Olip.bld, J.—The only material faota are 
that plaintiff obtained a deeree against let 
defendant and hia eons, 3rd and 4th 
defendants for the amount of a debt 
inonrred by the hrst mentioned. Third and 
4tb defendants appealed not making 2nd 
defendant, let defendant’s undivided nephew* 
a party. Plaintiff, however, here let rea< 
pondent, 61ed a memo, of objection against 
him and statedly on aooount of that memo, 
had made him a party to the appeal in 
the lower Appellate Court, A deoree was 
given by the lower Appellate Court 
against him: and he now appeals, the 
only ground of appeal argued being that, 
as be was not originally a party to the 
appeal, no memo, oould be Bled to his 
prejudioe 

The Fall Bensb deoision in Munisamy 
Mudaly v. Ahbu Beddy (1) has placed 
beyond doubt the right of one respondent 
to proceed against another by memo, of 
objection: and the only queiiion, therefore, 
is whether the one is entitled to have 
the other made a party in order that be 
may do so. Appellant argued that he is 
not, because the only prevision in Order ELI 
relating to eppealp, rnlo 20, for the 
addition of partiei refers to “the appeal” 
and ‘the result of the appeal,” not also 
to the memo, of objection, and cannot be 
utilised for the purpose of tbe latter. 
Contra it ij argueJ that ‘'the appeal” is 
referred to in Order XLI, rule 20, as meaning 
and including all tbe proceedings in the 
Appellate Court, whether those involved in 
tbe disposal of tbe appeal proper or also 
tboEe involved by tbe memo. The latter 
consfruotioD oommends itself as ounsictent 
with tbe reference to * tbe appeal’ in 
rules 21, 23,24, 25, 27,.SO, 33, unaccompanied 

(2) 13Iod ras. 90eill M. L. T. 157; (1912) M. 
W. N. 198. 

(3) 81 lud. Cas. 978. 


by anything explicitly reodoriog them 
applicable to a memorandum of objection or 
by any other separate provision for tbe 
procedure at the hearing of the latter. 
In these oiroamstance?, the appellant’s 
argument must be rejected. The appeal is 
dismissed with coats. 

Ksishman, J. — In this case the lower 
Appellate Court allowed the plaintiff, who 
was originally tbe sole respondent in tbe 
appeal to that Court by defendants 
Nos. 3 and 4, to 61e a memo, of oross- 
objeotion to the deoree of the first Court under 
Order XLI, rule 22, Civil Procedure Code, 
against the 2od defendant who had not 
been made party to the appeal by appel< 
lants, and for the purpose of disposing of 
that memo, added the 2od defendant as 
tbe 2od respondent to the appeal, under 
rule 20, on the application of the plaintiff. 
That (jourt, finding tbe claim of the 
plaintiff established against the 2nd res< 
pondent also, allowed the memo, of cross* 
objeolion and varied the deoree of the first 
Court and gave a deoree to the plaintiff 
against him as well. 

No objection is raised on the merits 
to that deoree, but it is contended that 
tbe procedure adopted is unauthorised by 
the rules and is ultra vires and that 
plaintiff's only proper remedy was to 
appeal against the decree of the 1st 
Court himself so far as it dismissed bis 
suit against tbe 2ad defendant. It must 
bs conceded in the appellants’ favour that 
the 2nd defendant was not a necessary 
party to the appeal so far as the appeal 
of the appellants was oonoerned. The 
appellant’s Vakil cootends that rule 22 
does not permit a respondent in an appeal 
to file oross-objeotions against any person 
who is not made a party to tbe appeal 
by the appellant and who, not bsing a 
neoes.sary party for the purposas of the 
appeal, reed not have been added by him 
as a respondent. It is, however, conceded by 
the learned Vakil that the somewhat 
narrow view taken of the scope of rule 22 
in Jadummlan Frosad Singha v. Koer 
K-iVy.n (4), which is followed in 

Shii Ohandra v. Dulcken (5), has not been 

(J.) 13 Tti-1. Ca3. 663; 15 C. L. J. 61; 16 C W N 
612 . 

Ind. Cas. 78; 28 C. L. J. 123. 
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adopted by onr High Court. It baa been 
ruled here by a Fall Becob id Muniiamy 
Mudaly V. Abhu Reddy (1) that it waa open 
to a reapondent ucder rule 22 to file a 
memo, of oro6s«objeetioD against any other 
respondent, whether the appellant was 
interested in it or not. The present ease 
no doubt goes one step further as a new 
respondent had to he added to the appeal 
to bring the memo, of objeotions under the 
role adopted by the Fall Benoh and to 
dispose it of on the merits. The question 
whether this oould be properly done is 
not free from doubt, but I am inolined 
to agree with my learned brother that it 
is not beyond the Court’s power to do it. 
It is true that in the case in Valliammai 
Achi V, Aatara.-a Pillay (2), Miller, J, 
held sitting as a single Judge that it 
oould not be done. Bat in ooming to that 
eoEolneion, the learned Judge followed the 
view of the Caloutta High Court in 
Jadunandan Proiod Singha v. Eoer Kallyan 
Singh (4) above referred to and as that 
view has now been dissented from ly 
cur High Ooart, the authority of his 
ruling is lost. The language of rule 22 
is quite wide enough in my view to enable 
a respondent to take any oroes-objection 
to the decree which he should have taken 
by way of appeal, as it espressly says. 
Bis right is not restricted to filing 
objection against parties already on record; 
the rule makes no such restriotioo, We 
are not eonoerned with the question whe* 
tber tbe rule is reasonable or not but 
only with its meaning; after the rulirg 
cf ths Fall Bench any argument that it 
is unreasonable to allow a person to obtain 
relief against acolhtr by way of memo, of 
cross objections because a third person baa 
appealed when be himself has not, cannot 
be supported. 

It seems to me that tbe present Code 
is much wider in scope than the repealed 
Code in 1882 in the matter of allowing 
the Appellate Court to deal with the 
whole case. Rule 33 is a clear indication of 
it. There is no reason, therefore, to restrict 
the scope of rule 22 by reading words 
into it allowing oross objeotions to be filed 
only against parlies to the appeal. No 
doubt rule 22, clause (3), shows that notice 
of memo, of objections should be given to 

fill fRrtiefi ftfUoted by it, hot I, can tte 


nothing in the clause which requires that 
they should have been made parties to 
the appeal by the appellant. If they are 
not already parties to the appeal record, 
the Court can and will make them partial 
to bear their objections to the cress* 
objections being allowed, as wss done in 
tbe prerent ease. 

It is next argued that under rule 20 
such pereons cannot be made pailyres- 
pondents when they are not interested* in 
the reenlt cf the appeal. It may be 
pointed cut that rule kO does cot exhaust 
the Appellate Court’s power to add parties 
as Older I, rule 10, read with eeoticn 107, 
Civil Procedure Code, also gives eueb 
power. Furthermore, I agree with my 
learned brother that we should treat tbe 
memo, of cross ebjeotious as included in 
and as a part of tbe appeal proeesdingp, 
and when a person is interested in the 
lesults of the appeal, rule 20 will in 
terms authorise his addition as a party 
respondent to tie appeal record. Uclees we 
treat the memorandum as part of the 
appeal proceeding there will be a difficulty, 
as pointed out by my learned brotbep, 
in applying eeveral rules in Order XLI 
to it, which obviously apply to it. In fact 
tbe Code does not make fepsrate provision 
for I he dispceal of snob m<^moracda 
except in tbe special care provided for in 
rule 22, clause (4). Tbe rules relating (o 
appeals eeem to be intended to govern 
them also so far as potsiblr. 

1 am. therefore, cf opioicn that the 
action cf (he lower ippellate Coort in 
tbe present oaee was within its powers 
and cannot be set aside as ultra virei. 

Tbe second appeal fails and I agree 
that it should be dismissed with costs. 

M. C. P. 

Appeal dismiefed. 
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PATNA HIGH COURT. 

Pbivt Oogkcil Appial No. ‘61 op 1919. 

April 9, 1920. 

Present;— Sir DawsQQ Miller. Kt., 
Chief Jaatiee, and Mr. Jastiee Adami. 
KRIPA SINDHU PANIGRAHI— 

PLAINTiFP~Ap?BLLA!(T 

Versus ' 

NANDA OHARAN PANIPATU— 

Dbfbndant—Rbbpondsmt. 

Civil Procedure Code (ActV of *109 (c\ 

O.XLVtT. i-Decree obtained by perjured evidence 
—Suti to eet aside decree, maintainability of—Case, 
whether fit one for appeal to Privy Council. 

The mere fact that ao appeal involves questions 
of law does not bring it within the scope of section 
109 (c) of the Civil Procedure Code. [p. 615, col 2.] 

The question whether a suit is maintainable to 
set aside a decree obtained by perjured evidence is 
not one of such pablio importance as to bring a 
case in which it arises within the scope of section 
109 (c) of the Civil Procedure Code. [p. 616, col. 2-] 

Application for leave to appeal to Hie 
Majesty in Gonooil from the decision of 
Goatts and Admi. JJ., dated the 18th Jnly 
1919, reported as 56 Ind. Gas. 6C6. 

Messrs. MarsuV, Aihgar and 0. P, Das, for 
the Appellant. 

Mr. Bai Quru Saran Prasad, for the 

Respondents. 

JUDGMENT. 

MiLLsa, C, J.—This is an applioa* 
tion by the plaintiff for leave to appeal 
to flis Maje.^ty in Connoil from a decision 
of this Oonrt dated the 18th July 1919.* 
The suit was inetitated on the Jane 

1916 before Ihs Subordinate Judge of 
Cuttack, olaimiog that an ex parte decree 
passed against him in favour of tbe defend* 
ants in tbe same Court on the 3rd Febru* 
ary 1915 was fraudulent, illegal and in* 
operativj and that tbe defendanta should 
be restrained from executing it. Tbe case 
made in the plaint was that the plaintiff 
Offing to illness could not attend the bear¬ 
ing of the snit which was decreed against 
him in his absence and that the defendant 
No. 1, who was the plaintiff in that snit, 
intentionally cheated tb& Court by giving 
falss evidence. His allegations of per- 
iary are based upon the fact that certain 
admissions ware made by the defendant 
No. 1 in a previous deposition inoon-iistent 
with the evidence given by him in the 
em^He farther alleged that the defend- 

•See 56 lud. Caa, qoq.—eu. - 


ants prevented bis witnesses from appear* 
ing by threatening them with vhlsnos. 
These alUgations are all denied in the 
written statement. It farther appears that 
after the decree which tbe plaintiff impngns 
was passed, he applied to the Oonrt nnder 
Order IX, rule 13, of the Civil Prooedare 
Code to have it set aside on the ground 
that he was enffering from dysentery on 
tbe last date of bearing, bat the application 
was rejected as tbe Gonrt considered that 
DO anfficient canse for bis failure to appear 
had been made ont. An appeal from that 
order was preferred bat was nnsacoessfal. 
It does not appear that be made any com¬ 
plaint in tbe proceeding? under Order IX, 
role 13, that his witnesses had been threaten¬ 
ed. It also appears that on the date when 
the ex partf^ decree complained of was passed 
an application for adjoarnment was made 
on his behalf bat was rejected. 

Tbe present suit was dismissed by tbe 
Sabordinate Judge on tbe groand that it 
was not maintainable. That decision was 
upheld by tbe District Judge on appeal. 
A second appeal was preferred to this 
Court and the decision of the lower Courts 
was affirmed. It is from the decision of 
this Conit affirming tbe judgment of tbe 
District Judge that the petitioner now applies 
for leave to appeal to His Majesty in Coutoil. 

Tbe value of tbe snbjeot-matter of tbe 
suit was placed at under Rs. 4,000 fer 
the purposes of Court fees and at Rs. 5,000 
the approximate value of the property 
claimed for the purposes of jurisdiction. 
Tbe case, therefore, doee not fall within 
section 110 of tbe Civil Prooedare Code, 
it is urged, however, that tbe case is a 6t 
one for appeal to His Majesty in Connoil 
under section 109 (c) of the Civil Prooe- 
dare Code and that a certificate should be 
granted under Order XLV, rale 3, on the 
ground that althongb it does not comply 
with tbe requirements of section llO, it is 
otherwise a 6t case for appeal. 

It is well settled that the mere fact 
that the appeal involves qaestions of law 
does not bring the case within section 109 
(c), but it is contended that the case is 
one of considerable importance as there 
is some conflict as to the law on tbe sub¬ 
ject and it is desirable that a pronoiinoe- 
ment should be made by their l.-^rd-) i,m 
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of ibe Jadioial Committee. Since the 
qneetioD was dieonssed in tbe Duchesi oj 
Kingston's case (1) there has no doabt been 
some divergenoe of opinion in the Gonrts 
both in this country and in England as to 
whether a suit would lie to set aside a 
decree on the ground that it was obtained 
by periured evidenee and vvhether a decree 
so obtained was dae to some fraud extrin* 
eio and oolUteral to tbe matters in dis¬ 
pute, or whether a suit based on such 
allegations was merely an attempt to re¬ 
open questions already adjudicated upon in 
tbe original suit. It is not easy to recon¬ 
cile oases like the Bank of Australasia t. 
Nias (2) and Fluwer v. Lloyd (3) with 
cases such as Ah^uloff v. Oppenheitner (4) 
and Vadola v. Lawes (5). 

In this counliy also there has been some 
difference of opinion as to whether a decree 
can be set aside on the ground that it was 
obtained by perjured evidence. In 2dahomed 
Oolab V. Mahomed SuUiman (6) it was 
held that it could not, and this has been 
followed, though not uniformly, in other oases 
in the Calcutta High Court. Tbe Madras 
High Court in Venkatappa Naik v. Subba 
Naik (7) held that deliberate perjury was 
a ground upon which a decree could be 
set aside. This decision, after being doubted 
in a latter case, was Goally overruled in 
tbe case of Kadirvelu Nainar v, Kuppusicami 
Naicker (8) by a Full Bench of tbe Madras 
High Court, The Allahabad High Ccuit 
has also taken the same view in Janki Kuar 
V. Lachmi Naroin (9). It appears, there¬ 
fore, that so fsr as the Courts of this coun¬ 
try are concerned, there is at present little 
nr no divergence cf opinion on tbe sub¬ 
ject in the most recent proncunoements of 
tbe different High Courts. Moreover, it 
must not be forgotten that under tbe Civil 
Procedure Code every facility is afforded (o 

«1) (1776) 2 Sm. L. C. lltU Ed. 731 at p 73P; 20 
How. St. Tr. f37i 34 H L. Jo 655. 

(2) (1851) 16 Q. B 717; 20 L. J. Q. B. 284; 15 Jur. 
967; 117 E. 11. 1065; 83 R. R. 698. 

(3) (1879, 10 Ch. D. 327; 39 L. T. 613;‘,*7 W. R 496. 

(4) (1882) 10 Q. B. D. 296; 62 L. J. Q B. 1; 4? L. 
T 326* 31 W R 

(6) (1890) 25 Q. B. D. 310; 63 L. T. 128; 38 W. R. 
594. 

21 C. 612; 10 Ind. Dec. (n. s.) 1038. 

(7) 29 M. 179; 16 M. L. J. 69. 

(R) 45 Ind. Cas. 774; 41 M. 743; 34 M. L. .T. SgQ- 
23 M. L. T. 872; 8 L. W. 103; (1918) M. W. N. 614. ’ 

^9) SO Ind. Cas. 78^; 37 A. 536; 13 A. L. J. 7.53. 


the parties both under Order lA and by 
review of judgment to faave^malters, already 
adjudicated upon, re-opencd where good 
cause is shown and it is of paramount im¬ 
portance that litigation should have some 
finality. In tbe present case the plaintiff 
failed to convince the Court when he appli¬ 
ed under Order IX, rule 13. that bis non- 
appearanoe at the trial was due to any 
good cause. He must, therefore, be taken 
to have been guilty of laches, but for which 
he would have had every opportunity of 
appearing at the trial and cross-examin¬ 
ing the witnesses whose perjury he now 
complains of and could have produced the 
dooumenlary evidence ofperjnry upon which 
be relies and upon which bis present suit 
is based. In the oiroumstanoes I do not 
feel justified in bolding that the case is 
one of snob public or private importanqq 
that we should grant the certificate asked 
fcr. I would reject tbe application with 
coats. Hearing fee three gold inohurs. 

Adami, j.— 1 agree. 

Application rejecied. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 530 or 1918. 
December 8, 1919, 
fresent: —Mr. Justice Spencer and 
Mr, Justice Xrisbnan. 

PONNAMBALA M0DALI— Plaintiff— 

Appellant 

verstts 

VASUDBVA PiLLAI and others— 

Defendants No7. 1 to 3—Respondent.-». 

Benami transaction—Bond taken by creditor in 
name of concubine's mother, whether enforceable-^ 
Immoral consideration. 

Where a bond executed for repayment of a loan 
is taken by the creditor in the name of bis con¬ 
cubine's mother, the debtor is not entitled to plead 
that the consideration for the bond is tainted with 
immorality and that the bond is, therefore, unen* 
forceablo. [p. 619, col. 2.] 

Tenant s Elliot, (179?) 126 E. R. 741; 1 Bos. <fe 
Pul. H;4R. h.75?, followed. 

Where the bond has been taken benami in tbe 
name of the creditor's concubine’s mother, tbe 
latter or her assignee is entitled to sue as such 
benawidar and in that view it cannot be treated aS 
involving the enfoicemont of nn immoral contract 
between the executant and his creditor [p. 61P, col, 

Seoord appeal against tbe dpereo of tbe 
Court cf tLo Temporary Subordinate Jodge^ 
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Vellore, in Appeal Sait No. 147 of 1917 
(Appeal Sait No. 761 of 1916 on the 61e of 
the Distriot Goart of North Aroot), preferred 
agaiDSt tbedeoree of the Coart of the Distriot 
Mansif of Arai, in Original Sait No. 681 of 
1915. 

This eeoond appeal ooming on for hearing 
on the 21st of Jaly 1919, the Goart delivered 
the following 

JUDGMENT.—The Sahordinate Jndge has 
dieoufised the evidence bat bis finding at the 
end of paragraph 9, wbiob is the only finding 
we oan disoover in bis jadgment, is not suffi¬ 
cient for the disposal of this or^ee. Before we 
ean dispose of this eeoond appeal we mast 
ask the Sahordinate Jadge to return 
definite findings on the three issaes 
finally framed in the first Court on the 
evidence on reoord. Six weeks will be 
allowed for the sabmission of findings and 
seven daye will be allowed for filing objeotions. 


In oomplianoe with (be order oontaioed 
in the above judgment, the Temporary 
Sahordinate Jndge of V^ellore submitted the 
following 

FINDINGS.—1. The High Court of Jodi- 
eature at Madras requires findings on issaes 
Nos. 1 to 3 framed in the salt. Though this 
appeal was posted for bearing for three 
separate osoasioop, no one appealed for either 
side and the parties aUo did not put in an 
appearanoe. 

2. The plaintiff snes for the recovery 
of possession as an asufruotuary mortgagee 
of the mortgaged property or for the 
return of the mortgaged amount with 
damages. 

3, For the defence it is said 1st defendant 
borrowed money from hfs brother and 
executed the plaint-mentioned three usn- 
frnotnary mortgages in the name of Nalla* 
tbural ae let defendant’s brother intended 
to keep Nallatbnral’s daughter and are, 
therefore, invalid, that plaintiff fraadulently 
obtained an aseignment of them and when 
plaintiff obtained the suit mortgage for 
Rs. 200 from let defendant, as Ks. 25 were 
due to him under a prior mortgage of 30th 
*September 1913, plaintiff promised to pay him 
the balance of Bs. 175 but as let defend¬ 
ant oan only sign his name, the three 
osafraotuary mortgage deeds were fraudu¬ 
lently recited as the ooneideration for the 
spit mortgage and the plaintiff knuv/ c£ 


the henamt nature of the three usafraetuary 
mortgage-deeds. The suit bond, Exhibit 1, 
recites that the three said mortgages were 
assigned to him for Bs. 150 and Rs. 25 
were due on a prior mortgage, Exhibit G, 
and Bs. 25 were paid in cash. Exhibit G, 
an unregistered mortgage-deed for Bs. 25, 
was executed on 30th September 1913 after 
the amendment of the Transfer of Property 
Act which requires snob mortgages to be 
registered. Exhibit C series are the mort¬ 
gages of 1911 and 1912 in the name of 
Nallathoral, wbiob were assigned to plaintiff 
on 2l6t July 1913 and let August 1913. For 
appellant it is. therefore, contended, the mort¬ 
gage is valid as regards Exhibit G, but 
nnder Exhibit G as it is unregistered 
there oan be no decree against the mort¬ 
gaged properties, the respondent contends, 

for Exhibit F though registered is a fraudn- 

lent document. But Exhibit F is valid 
as regards the Bs. 25 under Exhibit G, 
and plaintiff will be entitled to a decree 
against the mortgaged property for Rs. 25 
if there is a covenant to pay, bat as there is 
no snob covenant there will be a decree for 
R». 25. 

4. The fact that Exhibit D series stand 
in her name will not show, as alleged by 
Nallatbnral, plaintiff’s let witnea.°, that she 
was in possession of the mortgaged lands 
nnder Exhibit C series for which she 
alleges she paid cash. She alleges Ist 
defendant’s brother Chinnaswami did not 
keep her daughter and she did not offer 
to give her to him as a oonoubine and 
that the mortgages were not executed 
benami in her name for Chinnaswami, Her 
daughter has been thrice married and her 
husbiods are alive. Her evidence shows 
the hou?e she lives in was purchased from 
the defendants under an unregistered sale- 
deed and Chinnaswami was living in the 
honse when Exhibit C series were executed. 
She alleges he only lived there for six 
months and that she and her daughter 
have net been outoasted, but she did not 
attend Mottai Gonndan’s sister’s marriage. 
She and the other members of the family 
earned about Ri. 2 per day for 2 or 3 
montha and she obtained Rj. 10 or 15 a 
month by selling raiik, 0 ( 0 .. and she and 
her husband cultivated land on Varam 
She was thus not in a position to advance 
money for Exhibits A, B and C eerie.s 
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The plaintiff has not entered the box and 
spoken to the doonments be reliea on, whieh 
plaintiff’s 1st witness says she assigned to 
plaintiff as defendants prevented her ploogh* 
ing the lands alleging the mortgages were 
nominal. 

5. Plaintiff’s 2nd witness shows Ra. 25 
were not paid on the date of the ezeoation 
of Eshihit F as reoited therein, bat be alleges 
it was paid 2 or 3 days after registration. 
He wrote Exhibit G and says plaintiff’s Ist 
witness had no property, bnt he bears she used 
to lend Rs. 50 or 60 and the writer read ont 
Exhibit F, whioh Ist defendant read again. 
Plaintiff’s 5tb witness who wrote Exhibit F 
says be read it ont to let defendant, who 
signed it after knowing its oontents and Rs. 25 
were paid the next day or the day after it 
was registered. He also wroteExhibits El to 
E4i and attested Exhibit B. He alleges plaint* 
iff’e Ist witness enjoyed the lands for 2 years 
aboat 2 years before he gave bis evidence and 
that 1st defendant does not know to write bat 
ean read and that plaintiff’s Ist witness and 
her daaghter have nob been oatoasted. 
Thas no money was paid for Exhibit F. 

6. Plaintiff’s 5tb witness says the oon* 
sideration for Exhibits El to E4 was paid 4 
or 5 days after registration and not as reoited 
therein on the dates of exeoation. Plaintiff’s 
3rd witness, an attestor to Exhibits C and 
G2. alleges plaintiff’s Ist witness paid mooey 
for them bat be does not know bow or from 
where she got the money to advanee. He 
has also attested the assignment bonds in 
favour of plaintiff bat says no money was 
paid for them io bis presenoe and that Ist 
defendant oannot read or write and oan only 
sign his name and that defendants’ mother 
obstraoted plaintiff’s men ploogbicgthe lands, 
bat he does not know if it was before or 
after the assignment to plaintiff, for whose 
ooDsideration it was arranged Rs. 50 were 
to be appropriated for plaintiff’s pro6t, Bs, 50 
were to be reserved for the expenses of 
litigation and the balance was to be paid in 
the event of bis saocesa in the litigation. 
Heshows Gbinnaswami was living with plaint* 
ifi’a 1st witness for 2 or 3 years and was a 
oo-aosased with plaintiff’s Ist witness and 
her daughter io a criminal case which plaint¬ 
iff's let witness denied. He shows Gbinna- 
Rwami was present when plaintiff’s 1st witness 
advanced the amounts on the mortgages and 
was present throughout. He says some 
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castemon go to plaintiff's let wilness’t boase 
bub he does not go there and that plaintiff’s 
let witness enjoyed the lands for a year 
about 2 years before be gave hie evidenoe« 
and not before or after that and that she 
enjoyed the lands under a mortgage for 
a year about 8 years before be gave bis 
evidence. 

* 

7. Plaintiff’s 4tb witness shows Cbinna' 
sawmi was living with plaintiff’s Ist' witness 
and her daughter when Exhibit A was execut¬ 
ed. According to him plaintiff’s let witness 
enjoyed the lands ucder tie mortgage for 
2 years about 4 years before he gave his 
evidence. Thue plaintiff’s let witness was 
not in a position to lend money and tbe money 
was Gbinoaswamt’s. 

8. Tbe evidence for tbe defence shows 
ChinDaswami and hie mother were and are in 
possession, that R^. 175 were not paid for 
Exhibit F as undertaken and Exhibit F was 
not read out to him and that Isl defendant 
did not know of the arrangement between 
plaintiff’s let witness and bis brother when 
he was asked to execite the mortgages ii 
her name but was going to and coming from 
her and that no money was paid for Exhibit 
E series, but plaintiff’s witnesses Nos. 1 and 3 
stated Rg, 50 were to be plaintiff’s pro6t, 
Rg. 50 were to be reserved for litigation and 
Rs. 200 were to bs subsequently paid if 
saocessful in litigation. 

9. Chionaswami as defendant’s Isfr witness 
says he paid tbe money for Exhibit 0 seiies 
to let defendant his brother and Exhibit G 
series were taken in plaintiff’s Ist witness s 
name 5snam» for himself, as she promised to 
give her daughter to him to be kept as his con- 
oubine but her daughter did not come but 
went away with another. He also says be 
bad no idea of keeping plaintiff’s 1st witness’s 
daughter and that plaintiff's lat witnefs 
carried away all the documents when he was 
away at Madras and that plaintiff’s 1st wit¬ 
ness cannot advance any money and has been 
living in bis house for over 10 years. I, there¬ 
fore. hold Rs. 2 > and no other consideration 
passed for the suit bond and that plaintiff is 
not a &on7 fide transferee for value of tbe 
assigned bonds and tbe mortgages executed 
by Ist defendant in favour of plaintiff’s 
assignor were for immoral and illegal purposes 
to tbe knowledge of the plaintiff and are not 

enforceable on that ground, 
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10* Issue 3 :—The plaintiff was aware of 
the traoeaetioDs and was not misled. He is 
Dot entitled to aoy damages and I so 
find. 

This second appeal earns on for Boal 
hearing after the return of the Ending of the 
loser Appellate Court npon the issaesreferred 
by this Court for trial. 

Mn K, Jagannatka Aiyar, for tbe Ap« 
pellants.^The lower Court’s Ending is not 
sustainable in law. The debtor has nothing 
to do with how his creditor deals with the 
bond ezeouted by the defendant. The fact 
that.the ereditor took the bond in the name 
of his eoneubine’s mother for an immoral 
purpose, assuming it to be so, does not 
affect the relation between the debtor and 
creditor, nor does it make their traneaction 
void. See Tenani v. Elliot (I). If the let 
defendant’s brother meant to make a gift of 
the Diio.'tgage deed, it has passed the ezeontory 
stage and the let defendant could not 
plead that the consideration was immoral. 

If it be viewed as a henami transaction, 
1st defendant could not resist the claim 
either as it is open to the benamindar or 
bis assigree to sue on the document. And 
as the henamidaryo supposed to act for the 
real owner, the relationship between them 
does not arire in this euit. -See Firga Pillai 
V. Oovinda Beddy (2) and VaitU'csteara Aiyar 
V. Srinivasa Bagbcva Iyengar (3). 

The respondents were not represented. 

JUDGMENT.—The respondents do not 
appear before us to support the findings. 

We are unable to accept the finding that 
the mortgages dxeouted by the 1st defendant, 
Exhibit 0 series, in favour of Nallathnrsl 
are unenforceale on the ground of their con* 
sideration having been for immoral and illegal 
purpose. 

The let defendant admitted that he was 
paid caeh consideration by hie brother for 
the mortgage-deeds in question and that the 
mortgages were taken in Nallathurars name 
at bis instance. It may be that his brother 
did this to further bis immoral purpose. But 
(ollowing the view held in the case of 

(1) (1797) 126 E. H. 741; 1 Bos. A- Pul. 4 K. K. 
765. 

^^(2) 43 Tnd. Cas. S05; 41 M. 43r,;(19IS) M. W. N'. 

(3) 50 lud. Cus. 309; 42 M. 348; 30 M h. .t iWi 
P L. W. 3fi?| 26 M. L. T- 351; <1019) M. W. M. 2‘»<* 
(P. B.). 


Tenant v. Elliot (1) we must bold that 
the question of immorality and illegality as 

betweenNallathural and the brother cannot be 

* 

pleaded as a defence by the 1st defendant. If 
in getting the mortgage^deeds in Nallatbaral’s 
name the brother intended to make a gift of 
the mortgage right to her, the IransaC' 
tion had passed beyond the ezscutory stage 
and DO objection that the purpose for which 
the gift was made wac immoral can be pleaded 
to affect it. 

If, on the other band, the brother took the 
deeds in the woman’s name merely as a 
henamidar for himself, which seems to be 
the contention here, Nallatbural could have 
sued as such &enamtdar and her assignee could 
also sue. See Singa Pillai v. Oovinda Beddy 
(2) and also Vaithenwara Aiyar v. Srinivasa 
F%,aghava Iyengar {Z), If this suit is viewed as 
one by the assignee of a henamidar, it 'uannot 
be treated as in any way. involving the 
enforcement of an immoral contract between 
Nallatbural and the let defendant’s brother 
Cbinnaewami. A benamidar, recovers money 
for the use of the real owner who cculd get 
it paid over to himself, and no queetion of the 
nature of the relation between the ben ^mi’ 
dar and the real owner arises in such a 
suit. 

in any view, therefore, it was not open to 
the let defendant to raise any objeotion to 
Exhibit C series on the ground cf immorality, 
Ae he himself admitted having received full 
cash consideration for them, he was bcuni to 
repay Rs. 150. Rs. 2) was already found 
to be due under Exhibit G by the lower 
Appellate Court. 

We must, therefore, hold that Exhibit P ie 
supported by ooEsideration to the extent of 
Rs. 175. First defendant is now dead but de* 
fendants Nos, 2 and 3 his sons are on record. 
They have raised no question h«ra that even 
if Exhibit P is binding on the let defendant it 
10 not binding on them. We must, therefore, 
allow the second appeal and give a mortgage 
decree for Rs. 175 to be realised by sale of 
the mortgaged property, under section 68, 
clause (r', Transfer of Property Act, as, 
though the mortgage was a usufrootuarj 
one, possession was not given to the 
mortgagee, See ddarturu Subbumma v. 
(hade Narayya (4), Plaintitf doo.- 


(4) 43 Iiul. Cua. 4: 41 M. 259; 3:1 M |. ,l 
22M. L. T-429;G L. W. 735;(1>H7. .M. SV. 
O' • I' )• 
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Dot DOW want a deoree for poasessioD. Tbe 
plaintiff will pay aud receive proportionate 
costs tbrongbont. Defendancs will have 
three montba’ time for payment from this 
date. 

M. C. P. 

Appeal alloieed. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. 

Fir^t OiViii Afpeil No. 25*B of 191P. 

Marob I2f l i 20. 

present:—Mr. Prideaaz, A. J. 0. and 
Mr. Maonair, A. J. C. 

SONIBAI—Po isiiFp—A ppellant 

“ venus 

DHANRAJ—Defendakt—Respondent. 

Limiiation Act (IX of 1?08^, Sck. J, Art, HR, 
applicahilitii oj Suit for possession questioning 
validity of adoption — Limitation—Hindu Latv — 
Adoption —Factum valet, doctrine of, applicahilitij of 

_Pociiment, subsequent addition to, whether binding 

— Burden of pioof. 

A suit for possessiou of property where the 
plaintill questions the validity of an adoption is not 
governed by Article 118 of Schedule I lo the 
Limitation Act [p. 628, col. J.j 

(Casednw discussed). 

The doctrine of factum valet iu Uiudu Law only 
applies to adoptions where matters which do not 
affect the essence of tho adoption have been dis¬ 
regarded. It cannot be applied to validate the 
adoption of an orphan, [p 628, cols. 1 & 2.] 

Where a party has shown it probable that there 
is a siib»e(|ninit addition to a docnincnt, lie cannot 
bo held lijiiiid by tho aildition merely liocnuso it is 
proved or admitted that the rest of tho document is 
f^enuine. fp. 62.8, col 2 ] 

Appeal against the decr3e of tbe Additional 
Distriot Jadge, Amraoti, in Civil Snit 
No. 23 of 1914', dated tbe 28tb January 
1918. 

The Hon’ble Sir B. Es Bo'e, Messrs. M, V, 
Joihi and B. IF. Joshi, for tbe Appellant. 

Dr. H. 5. Gour and R. B. R. N MuahoUatt 
for the Rtspondent. 

JUDGMENT. —AfMwmmat Sonibai, the 
daughter of Ratcdban, sues for possession of 
tbe property of her deoeased father. It is 
admitted that about I&90 after tbe death of 
tb(ir father Ramnatb, Jobarmal acd Ram- 
dban were jnin^ but tbe plaintiff alleges 
that .lobarmal and Ramdban bad separated, 
though she oannot give tbe date of separation, 
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She further alleges that though the defend* 
act Dbacrej was ostensibly adopted by 
Jobarmal on 25tb May 1908, the adoption 
was invalid as Dbanraj was an orphan at 
tbe time. Jobarmal died in 1912 and Ram* 
dban died on 24tb June 1914. After Ram- 
dhan’s death the defendant Dbanraj elaimed 
bis estate and took possession of bis property. 
PfCOfedings were instituted under seolion 145, 
Criminal Piooedure Code, bat on l7(bSep* 
tember 1914 tbe Magistrate passed an order 
in favour tf Dbanraj. Tbe plaintiff olaimed 
all tbe property belonging to her father 
Ramdbar, a sum of Rs. 3,275 to the credit 
of her mother in Ramdhan’s shop at Rbana* 
pur, certain orraments wbfob she alleged 
were her mother’s stridhan and certain mesne 
profits. Tbe relief olaimed was valued at 
ever Rs. SO.OCO. 

The plaintiff’s olaim then is based on 
alternative grounds: (1) if tbe defendant’s 
adoption was invalid and Jobarmal and 
Ramdban were separate, she is heir to 
Ramdban, we remaik that Ramdban'a 
wife had d:ed during Ramdban’s lifetime: 
(2) if Dhanraj's adoption was iovalid, 
but Jobarmal and Ramdban were join% 
then on the death of Jobarmal Ram* 
dban beoaine entitled to tbe whole of tbe 
joint property. On Ramdhan’s death tbe 
plaintiff snooeeded as keir to tbe joint pro* 
pert}', and ebe is, therefore, entitled to tbat 
portion of tbe joint property wbiob she now 
olaims; (3) if Dbanraj has been validly 
adopted and Jobarmal and Ramdban bad 
feparated, (be plaintiff is the beir of Ram* 
dban in preferenoo to Rarndhao’s separated 
nephew by adoplior; (4) if Dbanraj’s adop* 
(ion is valid aud Jobarmal and Ramdhan 
remained jcinf, even then tbe plaintiff is 
entitled to tbe separately acquired property 
of Ramdban. She alleges that tbe whole 
of Rarndban’s p^perty was separately 
acquired. Alternatively she alleges tbat she 
is at least entitled to tbe money wbiob 
belonged to her mother and to tb^ stridhan of 
her mother. 

It will be oonvenient to deal with tbe 
first two of these grounds. The learned 
Additional Distriot Judge remarks in 
paragraph 10 of bis judgment that if tbe 
defendant’s adoption is found to be invalid, 
tbe plaintiff must suooeed whether Jobarmal 
end Ramdban were joint or separate. The 
defendant appears to have epntended-tbalf 
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6V6D if the plaintiff ooald prove that the 
adoption was invalid, she might atill be estop* 
ped from asserting her right to her father’s 
property: bnt we shall deal liter with this 
eontention. 

The defendant’s reply on the point of 
adoption was as follow?:—The formal 
Odremcny in regard to the adoption took 
plaoe on 25th May 1908 after the death 
of defendant’s natural mother: but daring 
her lifetime the mother bad aotually given 
the defendant in adoption to Jobarmal. 
Even if the defendant’s mother had only 
made an agreement to give her eon in 
adoption, she granted an authority to one 
of her sons to carry oat this adoption 
and the adoption subsequently oarriad oat 
was valid. Next, Ramdhan not only oon* 
sented to the adoption of the defendant 
bat took an active part in bringing it about. 
He attested the deeds made at the time 
of the adoption. He is, therefore, estopped 
from questioning the adoption and the 
plaintiff who claims under him is also 
estopped. 

The learned Additional District Judge has 
found:— 

(o) on issue No. 4 (o) that the defendant 
was given in adoption daring the lifetime of 
bis mother: 

(6) on issue No. 4 (h) that the defendant’s 
mother gave her eldest son authority to 
carry out the adoption, bnt that unless 
there was actual adoption daring the mother’s 
lifetime this authority would not render 
the subsequent adoption valid; 

(c) on issues Nos. 5 (a), 5 (6), 6 (6) 
and 7 that Ramdhan’s actions in bringing 
abont the adoption and oonfientiog to it 
and altesting the desd and his conduct 
subsequent to the adoption now operate 
as estoppel and prevent the plaintiff from 
questioning the defendant’s aioption. 

The plaintiff appeals. Oo grounds 5 to 
9 it is urged that there was no valid adop¬ 
tion. 

The hrst point we have to consider is 
on whom the burden of proof lies. It is 
admitted that ceremonies took place on 
25th May i 908 and that after that Dhanraj 
was acknowledged as the adopted son of 
Joharmal for a period of sis years, both 
by Jobarmal and his brother Ramdhan. 
The respondent’s Counsel cites the ease of 


Shrinivas Y. Balvant (0 and relies on the 
reasoning at page 522.* The appellant’s 
Conhsel concedes that the harden of proof 
on the question whether there was a'legal 
adoption in 1903 wcnld have lain npon 
him, but be contends that once it is 
admitted that the defendant was an orphan 
in lb08 and that no legal adoption could 
then take place, he has discharged the 
burden. We agree that it is for the defend- 
fint to prove that an adoption took place in 
1903. 

We remark that the caee is somewhat 
different with regard to the allegation that 
the defendaDi’d mother on her death-bed 
gave her eldest eon authority to carry out 
the adoption. If such authority was seffi* 
oient to render the adoption legal, then 
in view of the osteneible adoption, the 
harden of proof might initially lie upon 
the plaintiff to show that the giving of snob 
authority was extremely improbable. 

We proceed to consider the evfdr?Doe 
regarding the alleged adoption in 1903, 
The learned Judge of Grst instance has 
relied on {a) the oral evidence of D. W. 
Nos. 1, 2, 4 and 13; (b) an entry in a 
document (Exhibit D-62) exeonted at the 
time of the adoption; (c) a post card 
(Exhibit D-21-D, W, No. 1) in which some 
one is styled Joharmal Dhanraj; 
and (d) the evidence of Laxman Govind 
(D, W. No. 25) supported by an entry in an 
aocoont-book. 


The wiinesses D. W. Ncs. 1, 2, 4 and 13 
were not examined in the presence of the 
Judge who decided the case. Kalnram 
(D. W. No, 1) is the natural brother of the 
defendant. Dhanraj (D. W. No. 2) is the 
defendant himself. In 1903 he was a 
child of 8 or 10 years, and his evidence 
appears of little value. Chaturabii (D. W, 
No. 13) is the adoptive mother of the 
defendant: it is common ground that the 
defendant when a boy of 13 or so wa^ 
reosived into the family of Joharmal. 
Chaturabai then has been treating him as 
a son since he was a boy. We consider 
It natural that she should bear a strong 
affection towards one whom she has long 
considered her adopted eon: it follows that 
there is strong reason to suspect that her 
evidence is biassed. 


_ n)J_nud^Cas m?., 37 R. .Sl.S; 16 Rom. L. R. 

of 35 B.—--- 
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Kalar&m (D. W. No. 1) has stated that the 
boy was taken by Raindban to Chandar 
some months after his mother’s death and 
remained at Chandnr Bazarsinoe. He gave 
this evidetoe on 15th December 1915. On 
7th August 1916 Tnkaram (P. W. No. 8) 
gave evidence, strongly supported by entries 
in the school registers, that the boy was 
at Thugaon for some years after the adop* 
tion. We shall refer later to this evidenoa, 
bat at present only state that Kalaram 
appears to have given false evidence on 
the point. In oroBs-examination Kalaram 
6rst denied that his brother was in the 
school at Thagaon in 1905, and then admitted 
that be might have come sometime and 
attended the school. 

Kalaram itates: **rb6 boy was placed on 
the lap of Joharmal by my mother. There 
were 5 or 7 persons present. There were 
2 or 4 Marwari Brahmins, some women 
and 2 or 4 Mnsalmans and or 4 Marwaris. 
Panna Masalman was there. Joharmal’s 
cook was there and be was a cook. The 
Marwaris there were Mahesri. One Agarwali 
was called and he did not come. An Oswal 
Jain Marwari Badda was present and is 
alive. I knew nobody else there.” Bbagwant 
(D. W. No. 4) was the writer of the deeds 
ezecated on 25tb Hay 1908. There seems 
no reason why he sboald have been present 
on the previoQB occasion in 1903. He says 
be bad gone there beoaaee Ramdhau wanted 
him to write an agreement that day, bat 
Joharmal said no writing was necessary. 
It is noticeable that Kalaram did not 
mention that this man, a Krishnapaksbi, 
was present. Kalaram signed the dooament 
in 1908 and states he was present when 
these doenments were written: he ought 
then to remember the writer. Bbagnant (D. 
W. No. 4) cannot explain why the docaments 
which be wrote in 1908 are inaocarate, 
althongh to his personal knowledge there 
bad been an adoption in 1903 and the 
name of the boy was then changed. His 
statement that Ramdban bad broagbt a 
draft is unsatisfactory. Ghatarabai (D. W. 
No. 13) deposes to a fairly complete ceremoney 
in 1903. She speaks of tildk of red powder, 
singing, of songs, distribution of coooanuis 
and jaggery and the giving of rupees and new 
clothes. This is opposed to the evidence of 
Kaluram who states that Joharmal said: 
**Xhe oeremoneis according to our customs will 


bs done later”. Ghatarabai says: “There 
were 5 or / persons seated io the shop 
at the time of seating on the lap of 
the boy. There were 5 Masalmans^ 2 
Oswals, possibly 2 Brahmins and two of my 
oastemen, either Anandilal or Jodfaraj.” She 
subsequently mentions names and states that 
two of tbo persons present are alive. It is to 
be noted that she too does not mention Bhag- 
want (D. W. No. 4). 

We consider the oral evidence scanty and 
uDoonviooing. Kalaram and Ghatarabai are 
biassed witnesses. They do not mention the 
presence of Bbagwant (D. W. No. 4), tboagh 
they mention the names of several other 
people. The persons they mention are not 
examined on the point* The defendant as 
D. W. No. 2 gives a fresh set of names 
saying that bis adoptive mother (old him 
these men were present. They also are not 
examined on the poiat, though one Brijlal 
(D. W. No. 35j has given lengthy evi¬ 
dence. 

We DOW consider the statement in Exhibit 
D 62. Cn the day of adoption, 25th May 1908 
two deeds were executed. The deed of adop¬ 
tion (Exhibit D 63) was registered. The 
deed of agreement (Exhibit U-Si) is un¬ 
registered. The deed of adoption contains 
no mention of any previous giving or taking 
or of any authority given by the deceased 
mother of the defendant Dhaoraj. It purports 
to be in favour of Gaoeeham and says: From 
this day you will be named Dhsnraj sod of 
Joharmal Galgoti.” It states clearly that 
Oanesham is adopted this day, obtains the 
rights from this day and will be named 
Dhanraj from this day. 

The deed of agreement (Exhibit D*62) is, 
except for a single sentence, to the same effect. 
The executants give Ganesham in adoption 
this day. The boy oeaaea to have any owner¬ 
ship in the property henceforward. His 
name is Dhanraj from this day. The right 
of brotherhood has been given up from this 
day. Id the middle of the dooament appears 
the sentence “Oar mother gave him in adop¬ 
tion just in bis childhood.” This appears 
entirely at variance with the rest of the docu¬ 
ment and also with the registered document 
executed at the same time. We are asked 
to infer that this is an ioterpolation. 

The learned Judge of first instance states 
that from a close inspection of the document 
be can see ootbing to make him auspeot that 
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the olanse has been ioterpolated. We have 
olosely inepeeted the dooDiueot aod do see 
reason to saepeot that this is the ease. The 
eentenoe rans*. *'Afnche aini hhanpanich dattak 
dt2e.” The last word *‘dile'* oommenoes a 
new line. Two lines lower down a fresh 
sentenee is oommeneed a short distanee to the 
right of the pUoe eorresponding to the oom- 
meneement of other lines. It ie, therefore, 
quite possible that there might have been a 
blank in the plase now oaeapied by * dile” 
The line above “dtVe” does not appear to have 
been drawn together with the line above the 
sneoeeding words in a single stroke. No 
donbt there are other instanees in the 
doeament where the line above the letters 
has not been drawn from left to right in a 
siogle stroke, bnt it is a oarioos ooinoidenoe 
that the line above shows the appeir* 

anoe wbiqh it would do if "dt7e” had been 
sabseqaently interpolated. Similarly the line 
above does not appear to have been drawn in 
a single stroke. The jnnotion is not ezaotly 
above the word **ameh6*\ bat it mast be no* 
tieed that in at least ore instanoe three lines 
farther down the original line does not extend 
to the end of the writing. The appellant’s 
Connsel nrges that part of (he saepeotcd 
sentenee appears cramped as if the soribe 
was trying to 6t it into the upper line. The 
letters do appear soinewbat closer than in 
the average line, bat we do not lay mnoh 
stress Dpon this. It is also urged that 
there is a difference in the fineness of the 
pen: we are not prepared to say that any 
difference is apparent. 

For the respondent it is urged that neither 
in Exhibit D*62 nor in D 63 is there any 
case of a half line with half left vacant on 
the right. This is the case. But in the two 
documents there is now only one instanoe 
where a spaoe has been left to the left of the 
line. The sentence above this existing space 
translated **May this family thrive” oould be 
omitted without detriment to the sense of the 
doeament and might also be an interpolation. 
Whether this is or Is not the oa3e, no strong 
inference oao he drawn from the faot that in 
the two doouments no other half line is visi* 
ble. 

The really strong arguments for doubting 
the authenticity of the sentenoe are;^(a) 
that the sentence is oontradiotory to the sense 
of the remainder of the dooument and (6) 
the difficulty of holding that the doouments 


could have been drafted in the way they are 
drafted if it was present to the minds of the 
parties that there bad been a previous giving 
in adoption, Urqueetionably all the paities 
desired that the adoption ehonld be valid, 
ard it would surely have struck them, when 
they remembered the previous giving and 
taking, that there might be a donbt whether 
the subseqaent giving and faking the only 
adoption mentioned in the deed. Exhibit D*t'3, 
was valid. These arguments are strengthen* 
ed by the faot that we consider from a care* 
ful study of the dooumeut (hat the sentecoe 
may well he interpolated. The learned 
Additional District Judge alludes to the faot 
that the plaintiff bad the document examined 
by an expert, but after this examination the 
expert was not called as a witness. This is 
not an ordinary ease of disputed handwriting. 
Whether the eentenoe is interpolated or nol, 
it seems to have been written by the writer 
of the document (D. W. No. 4). It is very 
likely that an expert oould give no useful 
evidence in a case of this sort, unless he wes 
allowed to dissolve the ink on the doeament 
in water and make a chemical examination. 
So far 88 we know even such permission 
might not have been likely to lead to a UEefal 
resalt. The defendant knew of the examina* 
tion by the expert. If the expert had formed 
an opinion anfavourable to the plaintiff, the 
defendant ought to have examined the expert. 
No inference can be drawn from the failure 
of the plaintiff to put the expert in the 
witneD8*box, as the reason for this may well 
have been that the expert was unable to give 
an opinion useful to either party. 

For the respondent it is contended that 
where a doonment is proved, the onus lies 
heavily on the party attempting to show that 
any part is an interpolation. There is no 
doubt that the person alleging fraud baa to 
prove it, but fraud from its nature cannot 
ordinarily be proved by direct evidence. It 
is obvicus that when a party has shown it 
probable that there is a subsequent addition 
to a document, he cannot be held bound by 
the addition merely because it is proved 
or admitted that the rest of the dooument is 
genuine. We consider that the arguments 
mentioned in the preceding paragraph are 
sufficient to discharge the onus or proof 
resuHing from the presumption against 
fraud. The oral evidence regarding tho 
existence of this clause is olenrly vaUio- 
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lesB. We must hold that the clause is an 


iuterpolatioD. 

The next piece of evidence we have to con- 
aider is the post card (Exhibit 0-21 D. W, 
No. I). This post card is addressed to 
Joharmal Ramdhanof Chandur Bazar. This 
was the usual address of Ramdhan’s shop. 
The card oommenaes To Joharmal Dhanraj 
o! Chandur Bazar” and is dated lObh April 
li07. The defendant urges that the card was 
intended for Dhanraj son of Joharmal, The 
substance of the post card is, however, not such 
as would be written to a boy of 12 years old 
The writer urges the leeipifeut to leave Chan¬ 
dur and stay in a village if an epidemic is 
raging at Chandur. Surely the boy would 
not have been requested to go away, bah the 
guardians would have been asked to take 
him away. Another sentence is Please be 
writing to us for any work that we can do.” 
This sentence should be addressed to a person 
who has charge of some work, and not to a 
email boy. The next sentence is You are a 
great man and know everything. Sorely 
this could not be written to a small brother 
of l2, even if that brother bad been adopted 
by a rich man. The card was put in at a 
late stage. The plaintiff had little opportunity 
of rebutting an inference to be drawn from 
the card, and in any case could not be expect, 
ed to explain the exact oiroumstanoe in which 
a card had been written ten years previously. 
The defendant has not put in the communica¬ 
tion to which the card is a reply. There are 
great difficulties in considering that this 
card was addressed to the boy, and though 
no other explanation has been given, it appears 
to US that other equally probable explanations 
may exist. We add that the post marks are 


not free from suspicion.^ 

The text piece of evidence is contained in 
the deposition of Laxman Govind (D. W. 
No. 23) supported by an account book. The 
entry is: “Received from Joharmal Ramnath 
Marwari of Chandur Rs. 400 by the hand of 
Dhanraj.” The date is 1903. The witness 

cannot state whether the Rs. 
in his presence in 1906. Dhanraj the defend- 
ant was about 11 years old. U does not 
seem likely that be would be sent with 
Ra 400. There may well have been 

another Dbaoraj. 

aooount the eum was oredited le dead. So 
DO inferenoe can be drawn from the 
plaintiff’s failure to explain 10 years 
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later who this Dhanraj was. We con¬ 
sider this piece of evidence of no value. 

The respondent’s Counsel urges that it 
is very unlikely that the parties would go 
through the ceremony of an adoption which 
was so obviously illegal ; but it seems 
more unlikely that knowing the law they 
would adopt legally and allow the adoption 
to be represented as illegal in the deed. A 
probable explanation of the illegal adoption 
is that there was reason to believe that 
no one would contest the adoption. It is 
to be noted that the present plaintiff 
claims only the property in Ramdhan’s 
possession and it is probable that she really 
believed that the b/otbers were separate, 

The plaintiff has given some evidence to 
rebut the allegation that the defendant 
Dhanraj was adopted in 1903. Tukaram 
(P, W, No. 8) was assistant master at the 
school at Thugaon from 1900 to 1911. He 
proves the register for 1898 to 1906, 
Dbannu son of Sheokaran entered the school 
on 2ud August 1902; wide Exhibit P I. It is 
not oontes,ted before ns that the defendant 
Dhanraj was known as Dbannu as well as 
Gauesbam in his boyhood, Chaturabai 
(D-W. No. 13) says he wassailed Dbannu 
in the family of his birth. The witness 
proves that this entry refers to the defendant. 
Exhibit P I shows that Dbannu left school 

on Ist January 1903, but this is obvionsly^a 
slip. The doucment shows that he entered in 
19C2 and studied for 4 years and 5 
months. The document is thus icoonsiotent 
in itself. Exhibit P-2 shows that Dbannu 
was studying at Thugaon in 1906 and 
left in January 1907. Exhibits P-3 to P 5 
show that Dbannu was examined after 
stndyiog one year 5 months and 10 days, 
two years 2 months and 10 days, and 3 years 
six months. It is clear then that Dhannu 
attended Thugaon School from 1902 till 
1906. Kaluram, defendant’s natnral brother, 
finally admits that his brother might have 
attfcnded the school at Thugaon at times. 
Dhanraj himself ae D. W. No. 2 says in 

examination.in-ohief that he lived at Chandur 
after his mother’s death in Sambat 1950. 
In cross-examination he eays : “ I cannot 
say even approximately when I left 
Thugaon School last. I do not remember 
whether I had left in 1908 when the 
adoption took place.” 
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The eviieDoe of the sobool master is import- 
act, as it oontradiota the ease of the defeodant 
set ap both in the pleadiogs aod at the 
time of evideoee. No reason is given why 
the boy eboaid stay at Thugaon after his 
natnral mother’s death if he bad been 
adcpted in 1903. We lay little stress on the 
faot that tbe registei shows the name of his 
nataral father, as the entry made in lb02 
might be repeated in snbseqneot years. Tbe 
learned Judge of first instanoe says that 
atteiidanoe at Thagaon Sobool vroald not 
invalidate the adoption, bat the argument 
is that snob altendanoe was unlikely if tbe 
adoption bad taken plaee. 

Tbe plaintiff has prodnoed evidence to 
tbe effect that ether persons, espeoially 
Mabadeo of Tnmser, desired to adopt 
Dbanraj shortly before 1906. This evidence 
does not appear to us oonvinoing. It 
seems unlikely that Mabadeo and other 
persons should propose to adopt an orphan ; 
Mabadeo himself has not been oalled as 
a witness. But the rejeotion of this 
evidenoe does not affect our decision. 

We hold then that the story of an adoption 
in 1903 has not been proved and we reject 
tbe whole of tbe evidenoe regarding that 
adoption. 

It is necessary to consider tbe allegation 
that defetdani’s mother on her death-bed 
gave anthoriiy to her eldest son to adopt on 
her behalf, X)r, Goor on behalf of tbe respond¬ 
ent cites 2oaie&:— Vijiarangam v. Lok^humnn 
(2; and Jamnabai v. baychani Naholchand 
(3J; but these oases merely lay down that a 
parent prevented from attending tbe ceremony 
may delegate to a relative tbe duty of making 
the formal preeentation to the adoptive 
mother. The present case is qoile different. 
The proposition that an orphan cannot be 
adopted has never been controverted. In 
Mayne 6 Work on Hindu Law and Ueagei 
8^ Edition, paragraph 132, it is stated : 
Nor can the parents delegate their authority 
to another person, for inslanoe a sou, so 
as to enable him, afur their death, to 
give away his brother in adoption, for the 
act when done must have parental sanc¬ 
tion. We hold, therefore, that the authority 
BO given by tbe mother would not render 
this adoption legal. We add that the story 

^2) 8B. H. C. H. (O. 0. .1.) 241. 

Ki) 7.B. 2-i5i 7 Ind. Jur. 429; 4 laa .Dcc, (k. s.).153. 

40 


of sAuctiou 14 nob sippirbsi by raliabla 
evidenos. 

The next point for consideration is 
whether the plaintiff is estopped from 
questioning ths legality of the adopbion. 
The learned Julga's finiiny aesms to bs 
based on tbe finding that tbe adoption was 
valid, but if ths adoption was valid, tbe 
question of estoppel does not arise. The 
respondent’s Counsel relies on Dkararn Kunwar 
V. Balwant Singh (41. It is only neces¬ 
sary to cite one sentence from this jndg- 
ment in order to distinguish the present 
case ' Under these oironmstaDces tbe 
Haoi’s argnmenb that tbe doctrine of 
estoppel does not apply because the defend¬ 
ant could show no loss or detriment, is 
without any sabstanoe whatever and she 
must be held to her word and to the 
results of her conduct.” In tbe present case 
the defendant’s reply, dated 4th January 
1915, does not allege any detriment to tbe 
defendant. We can find no evidenoe to 
this effect. It is not shown that the joint 
family to which the defendant belonged 
possessed any property. On tbe other hand 
tbe plaintiff does not seek to dietnrb tbe 
defendant’s possession of the property 
which was in the hands of his adoptive 
father at the time of Jobarmal’s death. 
Again when this suit was instituted less 
than seven years bad elapsed after 1908. it 
was then open to the defendant who had 
recently emerged from minority to regain 
hie rights to tbe property of his nataral 
family. The case cited then has no 
application. 

Again in the present case there was no 
misrepresentation of faot. We may refer 
to tbe case of Qopee Lall v. Musammat Sre$ 
Ohundraolee Buhoojee (o). In that case the 
defendants appeared to have recognised 
Luebmanjee as the adopted eon of Damodur- 
jee for a long period. It was argued that 
they had represented in former suits and 
in various ways by letters and by their 
actions that Laohmunjee was tbe adopted 
son of Damodarjee, but it appeared to 
their liordehips that there was no estoppel 

(4) lo lud. Oa3. 673; 34 A. 3US; 16 C. W. N. 67.=^; 

9 A. L. J.7«>0; 14 Boui. L. H. 485; (19i3) M, W N 
641; 12 .\l. L. T. W5;ji6 C.,L.i.T.|6U; 23; M.J 1. J. 2U0' 

39 1. A 14' (F. C.;. 

. w. a, U. 
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in the oaee. Tbeir Lordships say: 
“There baa Veen no miBrepresentation 
on the part of Lnohmnnjee or tbe defend¬ 
ant on any matfer of faof. ” and later: It 
oomes to no mere tbao ibis that they have 
arrived at a oonolasion that tbe adoption 
wbiob is admitted in fast was valid in law, 
a oonolaeioD wbiob in tbeir Lordships’ 
jadgment is erroneons ; bat that creates no 
estoppel whatever between the parties.” 
The eame opinion was reached by a Bench 
of this Court in the cape of Qovind v. Jfwaam* 
mot Chandrahhaga (6). In that case 
the facts were similar in many respects 
to tbe present case. The head-note* runs:— 
“Tbe belief indnaed in the person who 
gets up an estoppel under section 115 of 
the Evidence Act muet be one in a fact, 
not in a prorosition of law. Hence 
a Hindu widow’s conduct in adopting s.n 
orphan and jubsequenily sopporting tbe 
adoption, even if regarded as equivalent to a 
representation that an orphan can be validly 
adopted, does not give rise to an estoppel.” 

Ramdhan did not cause the defendant 
to believe a thing to be troe. He also 
shared in a mistake as to law. Tbe de¬ 
fendant did not act in oonseqaenoe of his 
erroneous view of the law. Either of 
these reasons would be sufficient to prevent 
Ramdhan or his heir being estopped from 
questioning tbe adoption. We, therefore, 
hold that the plaintiff is not so estopped. 

An argument was pot forward with some 
hesitation that even if Ramdhan and his 
heir oculd successfully ohallonge tbe adop- 
tior, yet Ramdhan’a conduct would prevent 
his teir olaimirig any of the jnint property of 
■which be bad led tbe defendant to expect 
receipt. It is sufficient to repeat that Ram- 
dban made no representation on a matter of 
fact, and did not cause the defendant to 
act to his own prejudice. 

The respondent’s Counsel urges that a 
suit for possession on the ground that the 
apparent adoption on 15th May 1908 was in¬ 
valid is governed by Article 118, Sohednle 
1 of the Limitation Act, IX of 1906. He 
relics on Sfirinivas v. Balwant (1), which 
follows the Bombay Full Bench ruling 
Shrinivaa v. Banmant (7). In the latter 

(6) 34 luU. Cas. 675; 12 N. L. E. 100. 

(7) 24 B. 260; 1 Bom. L. R. 799, 12 lud. Deo. 

(n. s.l 7C9^_I___ 

•Hcad-nolc of 12 N. L. R. lOO.-rd, 


Bombay case an attempt is made to diatingeish 
two Privy Council os.'^e?, Thdkur Tirhhutean 
Bahadur Si'ngh v. Baja Bomeshar Bahhih 
Singh (8i and Muhammad l/mar Khan v. 
Muhammad Niat ud^din Khan (9),-The Madras 
High Court in Velaga Mangamma v. Band* 
lamudi Veerayya (10) considered that tbe 
former Privy Council case settled the ques¬ 
tion. It is neoensary to consider in detail 
tbe Privy Council rulings and to decide 
whether the reasoning in Shrir^ivaa v. BaU 
want (1) can be accepted. 

Id tbe case of Thakur Tirbhuwan Bahadur 
Singh V. Baja Rameshar BakhsK Singh (8) tbe 
alleged adoption was made in 1858. The suit 
was brought in 1899. It was contended for 
the Appellant that the principle laid down in 
Jagadamha Chandhreni v. Vikhina Mohun Rcy 
(111, that where a suit to set aside an adoption 
was barred so also was any suit which in 
order to succeed must 6rst get rid of the ad- 
tioD, applies equally to Act XV of 1877, 
Schedule II, Article 118, Jagadamba*$ case 
(ll) interpreted Article 129 of,Act IX of 
1871. The appellant’s oon^tention to this effect 
is reoited on page 160 of the report. On 
page 163 tbeir LDrdsbips remarked that 
Mr. Cohen argued the case with great ability 
and admitted that if the Act of 1677 
applied, bis client was out of Court. It is 
clear then that Mr. Cohen abandoned this 
contention, 

Tbe eubsequent argument before their 
Lordships was that tbe Limitation 
Act of 1877 did not apply because the 
appellant relied on title acquired before 
the paesiog of the Act of 1877 and his 
rights were, therefore, saved by section 2 
of that Act. It is important to notice 
that the Tbakurain Daryao Kunwar, who 
made tbe apparent adoption in tbe appel¬ 
lant’s favour in 1858 was Talukdar in her 


(8> 33 I. A. 156; 4 c. li. J. 405; 10 C. w. N. 1086: 
16 M. L..T. 440; 28 A-?27; 8 Btm. L.E. 722; 3 A. 
L J. 696; I M. L. T. 266; 9 0 0 377 (P. 0.). 

(9) 13 Ind. Oas. 344; 39 I. A. IP; 9 A L. J. 137; 
15 C. 1-. J. 172; 12 P. L. R. 1912; 22 M. L. J. 24Ci 
14Bom. L.B. 182; 16C. W.N. 468; 39 0. 415, 126 
P, R. 1912: 6 P. W. R. 1012; (1912) M. W. N. 77; 11 
M. L. T 76 (P. C.). 

(10) 30 M. 308; 17 M. L. J. 182; 2 M. L. T-178. 

(11) 13 I. A. 84; 13 C. 308; 10 Ind. Jnr. 307; 4 Sar, 
I*. 0. J. 716; 0 lud. Dec. (n. 8.) 706. 
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Olva right. Between 1858 and 1871 then 
the appellant was an heir and not a re* 
vereioner. Tbeir Lordship? state :—‘ G-iviog 
fall effeot to the J>igadamhi*scase (ll) and the 
other oases whioh followed it» they do not 
think that the immanity, sash as it is, 
gained by the lapse of twelve years after 
the date of an apparent adoption amoants 
to aoqnisition of title within the meaning 
of seotinn 2 of the Aot of 1877. Their 
Lordships think that the appeal may bs 
disposed of on this short ground, whether 
the alleged adoption was or was not an 
apparent adoption to whioh the rnling in 
the Jagaiamh3*s case (11) woald apply if the 
Aot of l871 were now in foroe." 

In the snbseqaent ease, Muhammad Umar 
Khan V. Muhantmad J^iaz-tki-din Khan (y), the 
date of the alleged adoption is not stated. It is 
olear that it was between 1853 and 1887. 
Tbeir Lordships remarked in this case: — 
Altboagb tbeir Lordships oonsidar that the 
qaestioD of an adoption was an immaterial 
isshe, they think it advisable to say that the 
omission to bring within the period pres* 
oribed by Article 118 of the Second Sobe* 
dale of the Indian Limitation Aot, 1877, a 
Bait to obtain a declaration that an alleged 
adoption was invalid, or never, in fact, 
took place, is no bar to a sait like this 
for possession of property. Their Lordships 
need only refer to Tkakur Tirbhuwan Baha- 
dur Singh v. Raja Rameshar Bakksh Singh 
(8), Under the general Mabammadao Law 
an adoption cannot be made; an adoption, 
if made in fact by a Mahammadan, ooald 
carry with it no right of inheritance." 

With all deference to the opinion of the 
learned Judges who decided tbe case of 
Shrinivas v. Balwant (1) we do not think 
the latter quotation can bear tbe meaning 
suggested by them. 

Tbeir Lordships’ statement that it is 
advisable to give their opinion on a point 
immaterial tb the case natarally precedes 
tbe determination of a disputed qaestion: iu 
view of this statement it was unnecessary 
for their Lordships to mention that a 
diSerent view had been taken by the Bom¬ 
bay High Court. It is difficult to believe 
that their Lordships’ reference to * a 
suit like this for possession of property ’’ 
could refer only to a suit in whioh the 
adoption alleged was not an ordinary adop¬ 
tion but what Scott, C. J., terms au adoo- 


tiou in the popular sense [,Shriniva$ v. 
Balwa'it (1)]. The reference to Thalcur 
Tirbhuwan Bahadur Singh v. Ra]a Rimeshar 
Bikhsh Singh (8) appeal^ to leave absolats* 
ly no doubt on this point: for whatever 
were the facts in that case, the ratio 
decidendi applies to adoptions by Hindu 
widows, suih as ware considered in the Jagi* 
dambd cass (11). 

We remark that in Thakur Tirbhuwan 
Bahadur Singh v. Baja Rameshar Bahhsh Singh 
(8) there was not a formal decision regarding 
the effect of the substitntion of Article 
118 of Aob XV of 1877 for Article 129 of 
Aot IX of 1871. It seems clear from tbe 
quotation from tbe judgment under appeal 
(pages 157-151) and of Mr. Cohen’s argu* 
meot (page ISO) that it was throughout 
admitted that tbe plaintiff and bis ances* 
tors had known of tbe adoption more than 
six years bsfore the institation of the 
suit, but the original contention was that 
Article 118 applied to euits for possession. 
Mr. Cohen, who is complimented on the 
oondnct of tbe case, abandoned this argu¬ 
ment. In the subsequent case, then their 
Lordships formally declared tbeir opinion 
that the point of law abandoned by 
Mr. Cohen was not sustainable. 

The Bombay Judges appear to think 
that their Lordships would have dirouesed 
the application of Article 118 to snits for 
possession had they meant to decide the 
point: but it is olear that their Lordships 
did intend to decide a disputed point in 
connection with Article 118, and tbeir jndg* 
ment contains no discussion and refers to 
a case where the meaning of Article 118 was 
not discussed. 

We must with respect entirely dissent 
from the opinion of Scotf, C. J., and Chanda- 
varkar, J., that Mr. Cohen admitted that 
under tbe Aot of 1877 a suit was still 
within time: this opinion is controverted by 
tbe precis of Mr. Cohen’s original argu¬ 
ment, and if it were correct, the reference 
to Thakur Tirbhuwan Bahadur Singh v. Raja 
Rimtshur Bakhsk Singh (8) in the 
BubAequeot case, decided by a Bench 
inoludiug Lord Maonaughten who decided 
Thakur Tirbhuwan Bahadur Singh v. Rija 
Rameshar Bakhsh Singh (8), would bo 
pointless. 

Tho last sentence of tbe quotation from 
Wu/;a»rtHi'u( Umar Khan v. Niaj 
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din Khan (9) iheu oaonot mean that Article 
118 dcfB not apply, tecsope the adoption 
alleged is a peculiar kind of adoption. We can 
fee ro reaeon for scoh an interpretation. 
Their Lordshipp, having held that Article 
118 does rot bar the claim oballenging the 
adoption, naigbt britfly mention that this 
challenge must soooeed: the adoption, made 
by a Muhammadan,carried no right. In the 
next paragraph they give another reason 
for holding that the challenge must succeed. 

Another reason for the insertion of 
the last sentence is impossible. Tbeir 
Lordships had expressed their approval 
of the interpretation of Article li8 in 
Thakur Tirbhuan Bahadur Singh v. 
Raja Bameshar Bahhih Singh (8). But in 
the case they were deciding the adoption 
may have been soon after 1853, and if title 
Tvere acquired by adoption, section 2 of the 
Act of lb77 would render all interpretation of 
Article 118 unnecessary. The last sentence, 
mentioning that no right of inheritance 
could accrue, shows that section 2 has no 
application. 

For these reasons we bold that the Privy 
Council has finally decided the question. A 
suit for poBEession of property, where the 
plaintiff questions the validity of the adop- 
tior, was not governed by Article 118 of 
Act XV of 1 877, Article 118 of Act IX of 
1S08 is identical with that article. The pre* 
sent suit is within time. 

Oar decision follows a decision of this 
Court in Vtoraov. Musammat Sakhu Bcit(12). 
It is in consonance with the decisions of 
three High Courts. We cite Jogannoih 
Prag'id Qupta v. Bumii Singh (13), Natku 
Singh v. Oulub i'ingh (l4), Ohaniania v. 
Salig Bam (16) and Velaga Mangamma v, 
BanoUmudi Veeroyya (10). We have in the 
course of this judgment carefully considered 
the reasons given by the Bombay High Court 
for distinguiehing the Privy Oouuoil decisions 
and must reepeotfnly dissent from them. 

The respondent’s Itarned Counsel next 
refers to the doctrine of factum valet. This 
doctrine only applies to adoptions where 
matters which do not affect the essence of 
the adoption have been disregarded. It 


(12) 11 C. P. L.B.49. 

(18) 25 C. 3M:J3 1nd Dec. (N s.) 287. 

(ul 17 A. 167; A.W. N. (IbOo) fCjSInd. D (c. 

{n 

(16) ■,6A,4C5 A.W.JJ. (iC08)ie3. 
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cannot be applied fo as to validate the 
adoption of an orphan. We may refer fo 
Qonga Sahai v. Lekhraj Singh (16) and the 
oases cited therein; Bangubai v. Bhagirthibai 
(17) and Brt Bdusu Qurulingasvami v, Sri 
Balmu Bamalakahmamma (18). 

The question whether Ramdhan and 
Jobarmal were joint or separate has been 
argued at great length. We may state 
that there is ecnsiderable evidence that the 
brothers were separate, while, on the other 
band, there are many facts which it is 
difficult to explain on the supposition that 
they were separate. We do not propose to 
decide this question. 

Similarly we 6nd it unneoeesary to decide 
whether the property in Euit or any part of it 
wee the self* acquired property of Ramdhau, 
nor to decide whether part of the property 
belonged to Ramdhan or to the mother of 
the appellant. 

Again it need noi.be decided whether the 
defendant was entitled to succeed to the 
property of a divided uncle in preference to 
the daughter of that uncle. We remark, 
however, that the evidence of such onstomary 
succession is entirely unconvincing. 

We hold that whether Ramdhan or 
Jobarmal were joint or separate during their 
lifetime Ramdhan, bad good title to the 
property in suit after the death of Jobarmal* 
On Ramdhsn’s death the plaintiff became 
entitled to the property in suit. The suit 
is within time, and the plaintiff is not estop* 
ped from challenging the adoption of the 
defendant. The alleged adoption of 1908 was 
invalid and the defendant has failed to prove 
that there was a previous adoptiou. The 
suit must, therefore, succeed. A decree will 
pass in favour of the plaintiff with respect 
to the property claimed by her. We note 
that certain ornaments in Schedule A are 
eubjeot to a pledge. The defendant must bear 
the costs in both Courts. 

Appeal accepted. 


(16. 9 A. 2.53; 5 Ind. Dec. (n. a.) 601. 

(17) 2 B. 377;l Ind. Dec. (n. a.) 674. ^ ^ 

(18>26I. A. U3atp. 144; 22 M. SyS; 6 Ind DeO. 
(n. a.) 286; 3 0. W. N. 427; 9 M. L. -T 67; 2J A. 460; 
9 Ind. Deo. (n* s.) 1001 j I Bom.L. 226; 7 San ri 

a J- 880. 
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BAH SUOHIT V* ))HIO 9BWAE fllNQU. 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

ScoOND Civil Appeal No. 32 of 1919, 
January 20, 1920. 

Present Lindeay, J, 0. 

RAM SUCHlT—PiiiNTjpF—AppaLLAMT 

versus 

SHED SBWAK SINGH amd others — 

DeFAirOANTS—RrSPOMDINTS. 

Construction of document —Shaokalapuatna with 
power of transfer—-(frant in perpetuity —Tran«ach'on, 

whether amounts to sale—Pre-emption, right of, whether 
arises, 

A docament, described as a shankalapnaina with 
powers of transfer, recited that the grantors had 
received from the grantees a certain sum of money 

yani baith'ii, and chat in consideration 
of this payment they had openly put the grantees 
in possession of a certain piece of land, and declared 
that the grantees would remain in possession for 
ever sabjeot to an annual payment on account of 
Government revenue. The proprietors and under- 
proprietors in the village brought this suit for pre- 
emption, contending that the document amounted 
^ an out.and*out sale of an under.proprietary right. 
The defendants pleaded that the document was 
merely a lease and did not give rise to a right of 
pre emption in favour of the plaintiffs, and the 
lower Uourts, accepting this view, dismissed the 
claim. On appeal by the plaintiffs: 

Held, that the document amounted to an out-and. 
out sale, because the stipulation therein making the 
grantees liable for tho payment of the Government • 
revenue necessarily imported the grant of an under- 
proprietary right and that consequently, a right of 
pre-emption did arise in favour of the plaintiffs, [p. 
630,coL 2 j 

SeooDd appeal agaiost the deiree of the 
Sabordioate Jadge, SaUanpar, dated the 3rd 
Deoember 1918, ooDhrmiog the decree of the 
Additional Maosif, Saltanpar, dated the iOib 

Angiet 1918. 


The plaintiff is an nnder-proprietor iu 
the village and his ease was that the 
doonmenf, wbioh wae ezeoated in the above 
oiroamstanees, amonnted to an oat and- 
out sale of an ander-proprietary intereit. 

The ezeontante of the deed did not 
oontest the snit. The defense in the ease 
was raised by the defendant No. 3, the 
transferee. His plea wae that the dooa- 
ment did not amoant to a sale hot was 
merely a lease and that no right of pre» 
emption, therefore, bad aoorned in favoar of 
the plaintiff. He farther pleaded that in 

any event be bad an equal right of pre* 

emption with the plaintiff. 

In the Coart of first instanse the 

Mnnsif decided at an early stage of the 
oaee that the plaintiff and the third defend- 
and were both nnder-proprietors in the 
village and bad eqaal rights of pre emption. 
In accordance with the provisions of 
section- 9 of the Oadb Laws Act he direot- 
ed lots to be drawn and the Jot fell to 
the plaintiff. He then went on to consider 
whether or not in the oireamstanoee 

above stated any right of pre-emption 
bad arisen, and on the anthority of certain 
rolings to which he refers, he came to 
the oonoluBioD that there bad not. He 
appears to have been iLilaenoed by some 
previoQS jadgment given in appeal by the 
Sabordioate Judge, and to have reached 
the 03Dolasion that the docament in 

sait was evidence not of a sale bat 
of a lease only. The suit wae, therefore 
diemiased. 


^T- AppelUnt. 

Mr, Niamal Uilih, for RapDndents Nos, 3 
to 7. 

^ JUDGMENT.—This 15 a second appoal 

m a pre emption eait. The plaintiff cams 
in 0 Court allsgiog a right of pra emption 
ID respoct of a certain transaction which 
00 plaoa on the 15tb of Doosmbop 19.6, 
that date the first aal second dafenl- 
ants to the snit, who ara Thikar.s and 
wpanor proprietors in a village o\llei 
aor^ execitsd a dead in favour of the 

defeadant No. 3 who {3 a Brah nan. Too 
ae 13 dojcpibai ai A'lmkjfapi-ima aod 

0 esses to transfer aa inereit in nsraill 
extent”^ ^ 


In appeal the Sabordinate Jadge has 
affirmed the order of dismissal. He examined 
the langaage of the deed inqaestion, and was 
of opinion that it amounted to a lease and not 
to a sale. He was guided to this decision by 
a jadgment of this Court to which be refers 
namely, Pata Ham Tewari y. Deokali 
Tewari (U. The learned Subordinate 
Judge was of opinion that the present 
case was on all fours with the case just 

mentioned. 

After hearing the arguments in the 
case I took time to consider ray decision 
in orijr that I might eiamina the dooi- 
mso:s which were considered in th# 
reported oaoe to which reference has just 

(!) 2’» Ind.|Oa3.,R55;]l7jO..O.‘29^jU O. b. J. 
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been made. Having examined the doea> 
ments in that oaae and oomparing them 
with the doonmente in this oase, I am 
eatieSed that the ' deoision of the lower 
Appellate Court is erroneous. It is alto* 
getber ineorreet to aay that the facts in 
the present ease are identical with those 
of the case which was dealt with in Data 
Ram Tewan v. Beokali Tewariil). 

In the latter case the documents were 
described as birt skankalap.*' On the 
face of them, therefore, they purported to 
be leases. It was recited in those docu¬ 
ments that a naerana or premium had 
been taken. It was provided by the deeds 
that the grantees or hirtdan were to 
remain in possession of the granted lands 
for ever on payment of the assessed rent 
{lagan mufhakhkhasa) at the rate of Re. 4 
per annum. They were to have powers 
of transfer of all kinds and were also to 
have power to make attachments, eject 
tenants and enhance rents. It is dear 
on the language of these dooumenia that 
what was granted was only a lease of 
certain lands given in perpetuity. There 
was a distinct covenant that the grantees 
were to pay an annual rent of Rs. 4 a 
jrear, and that fact in iUelf is sutEoient 
to show that the intention was to grant 
a lease and not to make an out and 
out transfer of an under proprietary right. 

In the case now before me the facts 
seem to me to ba entirely different. The 
doooment began with a recital by the 
grantors that they had taken from the 
grantees a enm of Rs. 84 which is des¬ 
cribed as tar^Upeshgi yani baithki. I have 
not been referred to any case in which 
this peculiar word “l/ajVA&t” has been used 
and I am, therefore, uncertain an to what 
it really impliee; but most probably it 
means “occupation” or “tenure”. 

The deed goes on to say that in con¬ 
sideration of the payment of the sum 
above mentioned the grantors bad openly 
put the grantees in possession of 2 bi'ghas 
and 16 hiswas. It is then declared that 
the grantees are to remain in possession 
for ever subject to an annual payment of 
Rs. 3, which is described in the deed as 
being on aoocunt of 'malguzari sarkari-" 
in other words Government revenue. The 
grantors rjprefsly fey that they have reserv¬ 
ed no rig' U v.Utever in ooDneotion with the 

, 9 4 


land granted except the right to reeeive this 
sum of Rs. 3 per annum as the Govern* 
ment revenue appertaining to the area 
granted. The document oloses with a 
statement that the deed has been written 

as a »^an/falapnama with powers of transfer, 

I must oonstrue this document as an out* 
and-out sale of an undenproprietary right. 
The use of the word does 

not, in my opinion, show that the intention 
was to grant a lease only. Any snob 
argument founded upon the use of the 
word peihgi is negatived by whfit follows 
in the deed, namely, the declaration by 
which the grantees are made liable to 
pay the Government revenue of Rs, 3 a 
year. A stipulation of this kind seems to 
me necessarily to import the grant of an 
noder-proprietary right. The sum agreed 
upon, namely, Rs. 3 a year is not payable 
as rent to tbe grantors, but as the share 
of the Government revenue doe from the 
lands granted—revenue whioh the grantors 
are under a liability to pay to the Govern* 
meot. This document, in my opinion, is 
evidence of the grant of what is called a 
‘‘iotbiH. ” Tbe Subordinate Judge has 
recorded his opinion that there is an agree¬ 
ment to pay rent, I have already express¬ 
ed my opinion on this point. He seems to 
have found in the document an agreement 
for rent by arguing that the proportionate 
share of the Government revenue payable 
in respect of 2 bighas 16 l^'sioas granted 
to the third defendant worked out in fact 
at less than Rs 3 per year and eo ho 
says the balance necessary to make up this 
sum of Rs. 3 must be taken as rent. I 
am unable to follow this reasoning. It 
seems to me quite clear that tbe parties 
agreed by a rough oaloolation that Rs. »'• 
a year represented the Government revenue 
payable in respect of the area whioh was 
being transferred, and there is no reason 
to suppose that because this sum does no 
represent with mathematical accuracy to 
real proportion which would be due if the 
revenue were distributed, there was some 
intention on the part of the grantors □ 
treat the payment as rent and not revenue. 
In my opinion the rights of the case 
are with tbe plaintiff and he is entitled to 

enooeed. , 

It was suggested that there shouio o 

a fresh drawing of lots as the first.Conrs^ 
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Bated ptematarely in ordering the parties 
to draw lots before deoidiog that the 
right of pr6*emption had arisen. I do not 
think there is any need for the drawing of 
fresh lots. The MnnsiC olesrly intended that 
if a right of pre-emption was found to exist, 
the plaintiff was entitled to have it as he 
had been saooessfal in drawing the lot. 

I allow the appeal, set aside the order 
of the Conrt belotr and direst that the 
plaintiff’s olaim be deoreed with eosts in all 
three Coarts against the defendant respond* 
ent No. 3. 

Appeal allowed. 


LAHORE HIGH COURT. 

First Civil Appeal No, 167 op 1917. 

April 15.1920. 

Freien^: ^Mr. Jastioe Sbadi Lai and 
Mr. Jnstiae Broadway. 

Musammat BAM KA0R— Plmntipp— 

Appellant 

versus 

RAGHBIR SINGH and another— 
DepcNDANrs—R espondents. 

Principal and agent — Agent, aollasive act of, 
detrimental to principal — Principal, whether bound. 

Whero an afjenf-. acting in collusion with a third 
party does an act without the consent of his prin¬ 
cipal and the act is detrimental to the interests of 
the principal, tlie latter is not bound by the act. 
[p. 63?, col. 1] 

First appeal from tbs decree of the Senior 
Sabordinate Judge, Gargaon, dated the ll^th 
October 1916. 

Pandit Matimo^on Nath, for the Appellant. 

Mr, Cooper, for the Respondents. 

JUDGMENT,—Oo the 20th January 1916 
Ragbbir Singh, purporting to act as the agent 
of the plaintiff, Musa\nmat Ram Kaur, execut¬ 
ed a lease of her land in favour of Bihari Lai 
for a period of five years, the rent reserved 
being Ra. 150 payable to the proprietor and 
Re. 382*l4-6 payable to Government as land 
revenue. The lady, when ehe came to know 
of the lease, at once protested against the 
misdeed of Raghbir Singh, and repudiated 
his authority. In July 1916 she brought 
the.'Action, which has led to the pro«etit 
ftppeal, for a declaration that the lease V7i;b not 


binding upon her. The Subordinate Judge' 
has dismissed the suit, and she accordingly 
comes op to this Court on appeal. 

Now, there can be no doubt that on the 
10th July 1911 Musammat Ram Haureze' 
euted a general power-of-attorney in favour 
of Raghbir Siugb, which contains the usual 
clauses conferring plenary authority upon the 
agent to conduct litigation on her behalf, 
and also authorises him to execute a lease 
or to get a kabuliat executed. Now, Ragbbir 
Singh, as a witness for the plaintiff, has' 
admitted that daring the period of four 
years and a half, which intervened between 
the date of the power-of attorney and the 
date of the lease in question, he never gave 
the land on lease; and it ts by no means clear 
that be acted on her behalf in any other 
transaction except for a short period im> 
mediately after the exeontion of the power* 
of-attorney The fact, however, remains 
that the authority was not revoked until a 
week after the date of the lease, and that 
the agent taking advantage of the power* 
of'Bttorney granted the lease in question, the 
terms of which are wholly disadvantageous 
to her, It is to be observed that neither 
Raghbir Singh nor Bihart Lai deposes that 
Musammat Ram Kaur gave her consent to the 
terms of the transaction. 

It is significant that Raghbir Singh had, 
some months before January 1916, left the 
village, and gone over to Ferozspore whsre 
he obtained au employment; and that in 
January 19'6 be returned to the village and 
granted the lease in question without obtain¬ 
ing the consent of the woman. He says that 
he came back in response to a letter sent to 
him by her, but he is unable to produce 
that document and puts forward the excuse 
that he has lost it. This execuse is palpably 
false, and we have no doubt that he came 
to the village in order to lease the property to 
his friend Bihari Lai, with whom he appears 
to be in ooUusioc. 

The documents upon the 'record show that 
the rent in cash and kind for the land in 
dispute amounted to Rs. 713.4-0 in 1908 09 
Ri. 816 9 0 in 1909-10, and Rj. 709 in 1910- 
11. The average for the three years oom'ss 
to Rs. 746-4 0 per annum and it is a matter 
of common knowledge that , during the Ust 
few years the prices of the produce and 
consequently of the landed property l.ara 
gone op considerably. In these 
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one would expeot that the rent in 
191S would exceed the aforesaid average, 
hut on the oontrary we find that the rent 
reserved by the doouznent exeouted by 
Raghbir Siogh amouoted to Rst 532 14-6 
only. There oau, therefore, be no doubt 
that the trausaotioD ie detrimental to llduaam' 
mat Ram Kaur, and no reason has been 
shown why the lease was given for a period of 
five years. 

We have considered the evidenoe on the 
reoord and reaohed the oonolusion that the 
transaotioD is wholy indefensible, and that the 
strange oonduot on behalf of Raghbir Singh 
oan be attributed only to his oollusion with 
Bihari W. An aot of this description done 
by the agent without the consent of the 
principal cannot be held to be binding upon 
the latter. 

We accordingly accept the appeal and 
setting aside the judgment of the lower 
Court, decree the plaintiff’s suit with costa 
throughout. 

Appe'il accepted. 


BOMBAY HIGH COURT. 

Orioi.^al Civil JoaisDicTion Appeal No. 52 

OF 1919. 

November 17, 1919. 

Preient: —Mr. Justice Heaton and 
Mr. Justice Marten. 

HURNANDRaI FDL'JHAND and otsirs 
^Plaimt.ffs—Appellants 
leraui 

PRAGDAS BUDHSEN and others 
— Defendants—Respondents. 

Contract, conitruct«p» of — Condition, implied— 

Sole of goode to be supplied to tendor by third parries 

_ Qoods not supplied to vendor —Liability of vendor 

to purchaser. 

Defendants undertook to supply a certain num* 
ber of bales of Dhoties manufactured by the 
Bradbury Mills to the plaintiffs The agreement 
after setting out the details proceeded to say: "The 
goods under manufacture are sold. The same are to 
bo taken delivery of as and when the same may 
be received from the mills Delivery is to be 
caused to be given in full by the 3 st of December 
in the year The mills failed to supply the 

full number of bales to the defendants, wh'^ con. 
eequently could not supply them to the plaiutiffa. 
The latter sued the defendants to recover damoges 
^or breach of contraot: 


ffeld, that the basis or foundation of the contract 
was the anticipation, common to both pities, that 
the mills would supply the goods to the vendors, 
and that the goods not having been supplied 
the mills, the foundation of the contraot disappeared, 
and neither party hadany claim against the other for 
damages [p. 634, col. 2; p. 636, col. 2} p. 637, ool; 2,j 

Appeal from the deoinion of Macleod, 0« J» 
in Original Suit No, 273 of 1919, 

FACTS appear from the following judg* 
ment of 

Macleod, C. J.— Ou the 26th November 
1917 the plaintiffs entered into a contract 
with the defeudants for the purchase' of 
864 bales of Dhoties of the Bradbury Mills 
of various numbere, lengths and widths. 
The plaintiffs signed the contract and a 
oounterpart was kept by them. . The 
contract signed by the plaintiffs states as 
follows:— 

'(The goods) ander manufacture are sold. 
The same are to be taken delivery of as 
and when the same may bo received from 
the mill. (Delivery) ia to be completed on 
or before the Slat Deeember in the year 
1918. If you delay taking delivery, interest, 
insurance charges and godown rent will be 
charged according to the Bazar practice,” 

The counterpart runs as follows:— 

’'Delivery by the diet December in the 
year 1918. (Goods) to be manufactured are 
eold. The same are to be taken delivery of 
as and when the eame may be received 
from the mills. If you delay taking delivery, 
interest, ineurance (charges) and godown 
rent will be charged according to the Baser 
practice.” 

There may be a little difference in tbS 
words but the terms of these two doau* 
ments are in effect the same. It is urged 
by the plaintiffs that this is an ab^olutS 
contract for the eale of 864 bales which 
bad to be delivered by the defendants op 
to the hist Bioember 1918. whether as a 
matter of fact they were manufactured by 
the mills or not. On the other hand the 
defendants &ay that it is a ocnditiona] 
soitract and if they oan show tbai they 
oonti acted with the mills for the pu^haee 
of these bsles and did everything in their 
power to £et delivery of these bales and 
failed to get delivery owing to the default 
of the millr, tlen they are under no obiiga* 
lion to deliver to the plaintiffs ary ’more 
of the If !cs than those of which they aotoally 
got delivery. The worda are viry eimilap 
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to those in another oontraot T had to eon* 
strne in a reeent ease with referenoe to ffoods 
to arrive from Earope, and to me it is 
perfeotly olear that this oontraot is oon< 
ditional. It is open to the parties to oontraot 
absolntely and it is open to the defendants 
to bind themselves to deliver the goods 
whether they got them or not. Bat it is 
diffionlt to snppose that any pradent man 
oontraoting for delivery of goods to be 
manafaotured at the date of the oontraot in 
the fntnre hy a third party woold oontraot 
to sell those goods absolntely. In my opinion 
the words in this oontraot admit of only 
one possible oonstruotion. The goods are 
stated to bennder mannfaotnre and delivery 
is to be taken by the pnrohasera as and 
when they are received from the mills. It 
follows that if the seller does not get the 
goods from the mills be oannot possibly 
give delivery, and it wonld reqaire very 
plain words in the oontraot to bind him to pay 
damages to bis parohaser on aoooant of non¬ 
delivery if he had done everything in bia 
power to get the goods. 

It was nrged by Sir Ghimanlal that the 
defendants might be able under the terms 
of their oontraot with the mills to get 
damages for the default of the mills in 
delivering the goods and that it wonld 
Eeem inequitable tlat the defendants might 
get damages from the mills and yet be 
exempt from performing their oontraot with 
the plaintiffs. That is a matter wbiob is 
qnife irrelevant to the iesne 1 have to 
decide. 1 have only to decide nbat was 
the oontraot between the plaintiffs and 
the defendarts. They ocnld oontraot in ar y 
way they ohcee. The plaintiBs have nothing 
whatever to do with theferrusin whiob the 
defendants have oontraoted with the mills, 
Snpposing the defendants bad bought nnoon* 
ditionally and themFelves sold oonditionally, 
they conld not be likely to admit that they 
could not recover damages from their seller 
heoanse they bad not to pay damages them¬ 
selves. 

In my opinion, therefore,-the defendants 
will EDcoeed if they oan show that they 
have done everything in their lowrr to 
git the goods whioh they contraofeu to eell 
to the plaintiffi from the mills. Toeretore, 
their oontraot with the mills whioh oir 
Qhimanlal objeoted to as irrelevant i^ in 


my opinion dearly relevant on the question 
I have to try. 

It has DOW been proved that the defend¬ 
ants got delivery from the mills of 401 
bales. They delivered to their other pur- 
obasers in fall. If they had delivered the 
proper proportion to eaob parohaser as they 
got the bales from the mill^, the plaintiffs 
would have got 23 bales more. Therefore, 
there was a breaoh of oontraot as regards 
2'i bales. I take the differenoe on the 
Slst of December to bs annas 4 pies 6. 
That oomes roagbly to R,i. 2,87j for the 
23 bales, Mr. Desai argued that the defend- 
ants had not proved that they had done 
everything they omid to get the oontraot 
goods from the mills. Bnt I oannot see 
that there was any default on the part of 
the defendants. Delivery under the 
oontraots went on in a normal 
fashion until April X9I8 when the mills 
employed over 300 looms on Qjvernment 
work. Whether the defendants ooold have 
sued the mills for breaoh of oontraot is 
a question whioh I do not think ia rele¬ 
vant in this ease. The defendants asked 
for delivery and were told that the looms 
were engaged on Government work and 
the weaving master has shown that the 
remaining looms oould not be employed in 
weaving Dboties of the oontraot desoription. 
The defendants, therefore, were not in default 
and they will only have to pay damages 
to the plaintiffs on 23 bales whioh I have 
already 6xed at Rs. 2,'r75. 

As to oost?, I think the fairest order 
to make is (bat there will be no order 
as to costs. The costs payable by the 
plainiiffs would be found on an eximina* 
tion to oorresrond roughly with the oosts 
pajabla by the defendants. 

Messrs. Ji7iuaK and Vesai, for the Appel¬ 
lants. 

Meeprs. Kanga and Campbell, for the Re- 
spoiioents. 


Heaton, J.— In this case the plainti 
sued to reoovor damages for the breai 
of a contraot. The oon raot was an unde 
lakng by the defendants to supply ace 
tan. number cf bales of Phofies manofn 
tured hy the Bradbnry Mills on or befo 
tie diet Decembhr of the year '1 
Tne delcndanta supplied a certain nnmb 

bit they did not supply the number eo: 
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traoted for. The plaintiffe, therefore, eaed 
for damages for failnre of the defendants to 
supply the fall namber. 

The trial Court gave them a oertain 
amount of damages on the ground that 
the defendants bad failed to supply a oer* 
tain number of bales whioh they ought 
to have supplied; but it refused a part 
of the damages claimed on the ground 
that in the oiroumstanoes of the ease the 
oontraot was not to be interpreted as an 
absolute undertaking to supply the whole 
number oontraoted for. 

On this the plaintiffs have appealed and 
they olaim the full amount of the damages 
whioh they claimed in their plaint. They 
say the oontraot was an absolute oontraot to 
sell them the goods desoribed. 

The defendants, who are respondents, 
maintain that it beoame or was a conditional 
contract. 

The appeal turns really on that point. 
If the oontraot was oonditional, as the 
defendants maintain, the decree of the trial 
Court is correct. If it was an absolute 
contract, as the appellants maintain, then they 
are entitled to the full amount of damages. 

The contract is in writing. It sets out 
all the detailr, the namber of bales and so 
forth ; and then it proceeds to say : 

** The goods under manufacture are 
sold. Tbe same are to be taken delivery of 
as and when tbe same may be received 
from tbe mills. Delivery is to bs caused to 
be given in full by tbe 31et of December in 
the year 1918.” 

The question really resolves itself into 
this: Was this a contract by which the 
defendants undertook to supply tbe goods 
whether they received them from tbe Mills 
or not, or was it a contract which both 
the parties to it understood was based on 
tbe assumption that tbe goods would be 
supplied by tbe mills, the foundation of 
the contract being that tbe goods if supplied 
by the mills were to be delivered by the 
defendants to the plaintiffs ? Tbe trial 
Court baa taken the latter view. There is 
no doubt that the goods sold were g|gds 
to be manufactured or in process of beiDg 
manufactured by the Bradbury Mills, a 
mill in Bombay. This is not tbe case of 
a vendor who undertakes absolutely to 
supply goods wbiob be will obtain some¬ 
how or s^ewbere in tbe open market. 
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It is a contract to supply goods of a par¬ 
ticular kind which be has to obtain from a - 
particular mill. 

Now, one way of looking at the case 
is to ask oneself whether it was probable 
that a business man would absolutely contract 
to deliver these goods of a particular kind 
made by a particular mill, whether be could 
obtain them from the mill or not. Looked 
at from that point of view, I think the' 
prcbabilitiss are that a sensible business 
man would not undertake to deliver goods 
of that kind, whether be was able to obtain 
them from tbe mill or not. That way of looking 
at the case inclines one to tbe view taken 
by the trial Judge 

Another way of looking at it is to take 
tbe words of the oontraot themselves and 
see bow the anbjest'matter of the oonlraet 
is described. The word used to describe the 
goods is tbe word *hunio\ which may be 
translated in a variety of ways; but it is 
admitted that it means “goods that have not 
yet at any rate fully come into existeuos,” 
“goods that remain to be manufactured or 
which are only partly manufactured.” That 
is wbat is the subject-matter of this contract. 
Tbe underlying idea, seeing that tbe goods 
are so desoribed, is quite clearly to my mind 
this that tbe goods sold are goods wbiob tbe 
vendor will receive from tbe Bradbury Mills. 
And I should describe tbe basis 
cr foundation of the contract as tbe 
anticipation—an anticipation common to 
both the partita to the contract—that the 
mills would supply tbe goods to the vendor. 
So regarded, it follows that if the goods are 
not supplied to the vendor, the foundation of 
tbe contract dfsappeai s Neither party, there¬ 
fore, has any olaim against the other for 
damages. 

I may mention here that it was not argued 
in appsal that the plaintiffs had any claim 
against the defendants on acoonotof negli* 
genoe. Their olaim in appeal was not based 
ou an allegation that tbe defendants, bad 
they been more aotivo or more careful, could 
have obtained more goods from tbe mills 
than they did obtain. The finding of the 
lower Court was that the defendants were 
not in default in that particular. That is 
to say, they had obtained from the mills 
such goods as they could reasonably obtain 
and their failure to deliver tbe goods to the 
plaintiffs was due to the fact that the mills 
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bad not supplied them to the vendora, the 
defeodaota; and that ooDolasion was not 
attaeked hy Goansel who appeared for the ap* 
pellanta in his opening address. 

Now, having arrived at this oonelasioo, as 
a matter of faot it seems to me that on that 
set of facts the law is eomparatively simple. 
We have been referred to anamber of oases 
and they take as back to an early case, 
that of Taylot v. Galdtffell (1). The jadg- 
ment in that case deals as a natter of 
prinoiple with the qaestion of implied 
conditions and eontingent as contrasted with 
ahsolote contracts. In the jodgment there 
oooar these words: 

“ In none of these eases (i. e., certain 
cases which had been referred to) is the 
promise in words other than positive, nor 
is there any express stipalation that the 
destruction of the person or thing shall 
exonse the performance, bat that exoase is 
by law implied, beoaase from the nature of 
the contract it is apparent that the parties 
contracted on the basis of the oontioaed 
existence of the particular person or chattel. 
In the present case, looking at the whole 
contract, we find that the parties contracted 
on the basis of the continued existence of 
the Mnsio Hall at the time when the concerts 
were to be given; that being essential to their 
performance.” 

That case dealt with a contract which 
could not he performed because a mosic hall 
bad been destroyed by file. The underlying 
idea, however, is that if the basis or founda* 
tion of the contract has disappeared, neither 
party can claim performance from the other. 
And this principle has been re-stated in 
very much three words in a number of laier 
oases. 1 think I cannot do better than quote 
another sentence from the same case of Taylor 
w. Caldwell a):— 

There seems little doubt that this im¬ 
plication tends to further the great object of 
making the legal oonstruotioD such as to fulfil 
the intention of these who entered into the 
contract. For in the course cf affairs men 
in making such contracts in general would, if 
it were brought to their minds, say that tbBre 
should be such a condition.” 

I do not myself d(ubt for a moment that 
business ^men in Bombay, if they were called 
upon to express an opinion on this particular 

(1) (1863) .3 B. & S. 826; H2 L. J. Q. R. 16»5 8 U 

T. 866| 11 W. R. 726; m E. R. 809; 129 11. K. 673. 

» « * 


contract with which we are dealing, would 
say that the contract is based on the antioipa* 
tion that the mills would delifer the goods 
to the vendors; and that, if the anticipation 
was disappointed, the vendors were not 
bound to give the goods to the pur^ 
chasers. 

I think, therefore, that the decision of the 
trial Court is correct and that the appeal should 
be dismissed with costa. 

The cross objections have not been pressed, 
and they also should be dismissed with costs. 

Mabtbh, J.^Tbe question in this appeal is 
whether the suit contract was an absolute 
contract of sale by the defendants, or whether 
it was contingent on the goods in question 
being manufactured and supplied by the 
mills. The more material words are: 
“Delivery by theSlst December 1918. Goods 
to be manufactured (bunto) are sold. The 
same are to be taken delivery of as and 
when the same may be received from the 
mills.” Another translation of the word 
bunto* is goods under manufacture.’ 
The parties themselves have not expressly 
provided for the event which has happened 
viz , non maoufacture by the mills of the 
greater portion of the goods. 

Now, dealing with the matter generally 
as to what one would expect from reason* 
able business men, the learned trial Judge 
says: 

'But it is difficalt to suppose that any 
prudent man contracting for tbe delivery 
of goods to be manufactured at the date 
of the contract in the fa tare by a third 
party would contract to sell those goods 
absolutely.” 

And when one considers tbe nature of 
the contract which tbe defendants had with 
tbe mills, one Bods that it was not an 
absolute but a determicable oentraot, Under 
clause 4 of tbeir contract (Exhibit 1) the 
mills were entitled to cancel the contract 
or tbe remaining portion if the mills met 
with any accident or obstrnotion or if for 
any other reason tbe mills could not give 
in full the goods mentioned in the con¬ 
tract cr any portion thereof, and in that 
event the defendants were not to get any 
compensation whatever. Then, there was 
another clause that in case of strike 
stoppage of machinery, or snob uuforesioen 
oirourastance ( 51 c) the mills did not uudsr* 
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take to give ' regolar deliveries io terms of 
tbe ooDtraet. 

NoW| that beiDg so, why shoald the de¬ 
fendants, who had not got an absolute eon- 
tract ihemeelve!’, cootraot to sell the goods 
abaolately P On the other hand, from the 
pnrohaeers’ point of view, and for tbe matter 
of that from tbe vendors’ to?, the third 
parties who were to mannfaotare tbe goods 
were well known mills in Bombay. Both 
parties might, therefore, reasonably o?nsider 
that the mills woald carry ont their obli¬ 
gations boDonrably, and that if those obli¬ 
gations were not carried oat it woald be 
for some good and valid reason and not 
from any improper motive, and that accord- 
iogly a conditional contract woald be fair 
to both the plaintiffs and defendants. Far¬ 
ther, the mill contract ^Exhibit 1; is mainly 
a printed form. There is not any direct 
evidence that the plaintiffs were familiar 
with i^, bat I think it a reasonable infer¬ 
ence under section ll4 of the Indian Evi¬ 
dence Act that large bayers like the plaint¬ 
iffs of 861) bales woald know tbe nmal 
selling conditions of the milh, or at any 
rate know that the mills did not guarantee 
delivery in all events. The probabilitie.^, 
therefore, seem to me that tbe parties to 
tbe suit ooDtraot would onntraol on the 
basis of its being conditional on the manu- 
factare of the goods, and not on the bisis 
that tbe vendor woold warrant the maoa- 
faotare by the mills. 1 think this parti¬ 
cularly applies in lime of war with its 
numerous unoartaintie^, and, as regards 
this, there may be noticed the very Img 
time for delivery which was allowed io the 
suit contract 

But we must decide this case not on 
probabilities, but on the contract the parties 
have actually entered into, for it was open 
to them to contract as they pleased. Be¬ 
fore 1 pass on, there are some words in 
tbe contract which perhaps I should notice 
here. Exhibit 3 and Exhibit B ara differ¬ 
ent traoBlations of the same oootraot, vit.f 
that bauded by tbe defendants as vendors 
to the plaintiffs as purabasers. The words 
are Delivery is to be caused to be given 
in full by the 3lst ot Deosmbor” in Ex¬ 
hibit 2 and “ delivery is to be completed on 
or before tbe 3 st Dacembar *'in Exhibit 
B. Then in tbe counterpart, Exhibit A, 
signed by the plaintiffs the words are 


" Delivery by tbe Slat of Deoember.” Now, 
standing by themselves, there may be 
different shades of meauiog between tbe 
words *' delivery to be oansed to be given 
in fall by...” and delivery is to be oomplet- 
ed on or before...” and “delivery by..,”, 
but I think these words have to be read 
with the rest of the contract. That being 
so, their meaning is “delivery of goods which 
are to be manufactured or are under manu- 
factnre.” 

Now taking the words “goods to be 
manufactured,” they indicate that tbe parties 
are dealing with something which Is to be 
brought into ezistecos iu tbe future by a 
third party. That seems to me more con¬ 
sistent with the contract beiog oonditional 
on that expectation beiog realised, rather 
than on one party warranting it shall ba 
realised. Similarly, tbe expression “ goods 
under manufacture” implies that tbe goods 
are not yet manufactured—at any rate whol¬ 
ly, So, too, tbe stipuUtioD that the goods 
are to be taken delivery of *'a8 and when 
the same may be received from tbe mills” 
would rather point to tbe contrast being 
conditional on that receipt. 

We have been referred to no authority 
either in the Contract Act or in any decid¬ 
ed case which is precisely in point on 
tbe facts; but 1 think useful analogies may 
be drawn from other typical oases. One 
class of oases is referred to by the learned 
trial Judge, vie., the “goods to arrive” 
oase-^, which were dealt with by this Court 
quite recently in Tribhovandnt v. Nagindat 
(2). 1 will not repeat what is said there by 
my learned brother and myself, but 
the authorities there cited tend to show that 
speaking generally iu the case of goods to 
arrive from a third party,there is no warranty 
implied by the vendor that tbe goods will 
arrive: see Halsbory’s Laws of England, 
Volume XXV, page 144, nots (q', and 
Benjamin on Sale, 5th Edition, page 585. 
Why, then, in tbe case of goods to be manu¬ 
factured by a third party, should there be a 
warranty by the vendor that the goods will be 
mannfaotnredP 

Then, we wore referred to Taylor v. Oaldwell 
(1) which wae frequently cited in tbeCoroua- 
tioii Procession oases. As regards that, case 

( 2 ) 6t Ind. Cos. 2T., ?! Bom, T^. R. U87. 
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Vaughan Williame. L. J , in KrfU^. Henry (3) 
lays at page 754:— 

It is not e'sential to the applIoatioD of the 
prineipleof Taylory. Oa7(iM»eZZ(l)that the direct 
subjeot of the ooutraot should perish or fail to 
be in existence at the date of performance of 
the contract. It is sufficient if a state of things 
or condition expressed in the contract and 
essential to its performance perishes or fails 
to be in existence at that time.’' 

In the present case I think anybody would 
say that the ex'istenoe of the *'manufaotured 
goods” was essential to the performance of the 
suit contract, 

Then in TampUn Steamship Company v, 
Anglo Mexican I'etroUum Products Company (4) 
Lord Loreburn dealt with the case of HorlocK 
y.Beal (h) in ^hioh Taylor v. Caldwell {1) 
was cited with approval, and ho says at 
page 403:— 

An examination of those decisions oonBrms 

me in the view that, when our Courts have 

held innocent contracting parties absolved 

from further performance of their promise?, 

it has been upon the ground that there was 

an implied term in the contract which entitl. 

ed them to be absolved. Sometimes it is pot 

that performance has become impossible and 

that the party concerned did not promise to 

perform an impossibility. Sometimes it is 

put that the parties contemplated a certain 

state of things which fell out otherwife. In 

most of the oases it is said that there was an 

implied condition in the contract which 

operated to release the parties frrra perform* 

ing it, and in all of them I thirk that was at 

bottom the principle open which tho Court 

preoeeded. It is in my opinion the true 

principle, for no Coort has an abeolvirg 

power, but it can infer flora the natore of 

tho contract and (Le surrounding ciroum- 

stanoes that a condition which is not express 

ed was a foundation on which the parties 
contracted.” 

Lower down he soys:_ 

to me another way of saying 
that from the nature of the contract it oar.not 
be supposed the parties, as reasonable men, 


,9T.L. R.7n. 

^ C.3}*7at p 403: H5 L. J. K. B Ui 

* /Kwin.al®: 32 T L. It. h77. 

T mVl®. ^ J- 602: 114 

21 Ccm. Cas. ZOIi 60 8. J. 236i 3i T. L. 


intended it to be binding on them under such 
altered conditions. Were the altered oondi. 
tions such that, had they thought of them 
they would have taken their chance of them* 
or such that as sensible men they would have 
said if that happen*, of course, it is all over 
between neP’ What, in fact, was the true 
meaning of the contrast? Since the parties 
have not provided for the contingency, ought a 
Court to say It is obvious they would have 
treated the thing as at an end?” 

If it is necessary so to do, 1 think one may 
fairly imply a condition here that the goods 
were to be manufactured and supplied by the 
milJt: and that if that condition was not f qI6]. 

led. both parties were to be released quoad 
too^e DDmaDQiaotored goods, 

It is argued for the plaintiffs that the only 
objeet of stating that the goods were to bs 

manofaetored was todistingniah them from 

ready gooda. and to entitle the vendor to 

deliver the goods by instalments aa reoeived 

from the mill., whioh bnt fer thia etipnlation 
he wonid not be entitled to do. Thia may 
have been one objeet, bnt in my opinion it 
was not the only objaot. This still leaves 
one with this, me., that both parlies eon. 
templaled that the gooda would be received 
from the milla-an event whioh in feet did 
not happen. Thera is, therefore, some rasem- 
blanoe between the prceent case and Houelt 
V. Gcupia,.d (6). where both parties anticipated 
that a crop of potatnes would be grown on 
defendant’s land, but in fact most of it perish 
ed rom disease without default on the part 
of tte defendant. Then the defendant was 
held excused by reason of hig being prevented 
by causes for which he was not answerable 
(per James, L J. at page 262). 

In tho resnlt, I am of opinion that on the 
trne oonstrnot.on of tho snit ooniraot, and 
having regard to the snrronnding oiroom 
atanoes. the vendor did not warrant the 

--eoision Of tho Cot: -r-l: 

I should add that there >'» nr... 
of the vendor being io defauU w?°h the 

mills, or having put it out of hie n. “ . 

give delivery of the Huit goods It 

eery, therefore, to eonsider whether an obL>t' 

l^fyrTl h J. U a 
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tion on his part should bs implid nob at any 
rate wiUolly to prevent fuldlment of the 
suit oontraot: see Bamlyn v. Tlood (7). 
We are not dealing with the oas of a dis¬ 
honest vendor who deliberately breaks his 
oontraot with the mills. If anybody is in 
default, it is the mills and not the vendor. 
' But the fact appears to be that the mills 
oould not give delivery, beoauee a largo 
proportion of their looms were engaged 
on Government oontraots. 

Aooordingly, X agree that the appeal should 
he dismissed and that the oross-objeotions 
should be dismissed in both oases with ooets. 

Appeal dismissed. 

(7) (1891) 2 Q. U, 489; eO L. J. Q. B. 734; 65 L. T. 
286; 40 W. H. 24. 


LAHORK HIGH COURT. 

First Civil Appeal No. 2174 of 1916. 

April 29, 1920. 

Justioe Sbadi Lai and 
Mr. Justioe Broadway. 

ANANT RAM— Uefendamt 
—Appellant 
verity 

Tag BHARAT NATIONAL BANK, Ltd., 

DBLHI—Plaintiff—Respondent. 

L’racticc and procedure^Pro-HO(c. auit on— 
Defendant admitting e.Kecution hut denying considcru- 
lion—Burden of 2 >rooJ—Pleadings—Court, whether can 
NC( HP new case. 

Plaintiff Bank sued one A. for recovery of 
Bs 27,000 on the basis of a pro-note for Bs. 25,000. 
Defendant, while admitting the execution of the 
pro.uote, denied having received any conaidoratiou 
tliorefor and pleaded that the transaction was a 
bogus one and that he signed the pro-notc on the 
assurance given him by one B., the Chief Manager of 
the Bank, who himself stood in need of money, 
that ho (defendant) could not be liable as B .had a 
fixod deposit of Hs. 26.000 in the Bank which would 
cover the transaction. Counsel for the Bank Uatly 
contradicted the suggestion made by the defendant’s 
Pleader that tlic fixed deposit receipt was obtained 
by B as cousidenitiou for the pro-note and stated 
that it was given by B. as security for a debt ah-cady 
duo. The Court hold that no cash was paid to A-, 
but decreed the claim on the ground that the con- 
Bideration to A. was the fixed deposit receipt which 
Tvas a good consideration. The defendant appealed; 

Held, (1) that the suit being liuied uu a pro-uolo 


the execution of whioh was admitted, the onus wa^ 
on the defendant to prove that no coasidoration 
passed; [p. 639, col. 2.] 

(2) that as no money was paid to A as considera¬ 
tion for the pro-note and as B. had paid no money 
into the Bank in consideratioa for the fixed deposit 
receipt the plaintiff’s suit should have been dismiss¬ 
ed and the Court was wrong in setting up a. case 
for the plaintiff which not only he did not set uf 
but which he through his Counsel definitely repudiat. 
cd. [p. 641, ool. 1.] 

FirRt appeal from the decree of the 
District Judge, Delhi, dated the 25th 
April 1916. 

Messre. 0, Bevan Pelman and Af. 8. Bhagatt 
for the Appellant. 

Bakbshi Tek Ohani and Babu M. N. 
MukerJt for the Respondent. 

JUDGMENT.—The BharatNational Bank, 
Limited, of Delhi instituted the suit out 
of whioh this appeal has arisen against 
one Anant Ram for the recovery of 
Rs. 27,000 on the basis of a pro-note for 
Rs. 25,000. It was set out in the plaint 
that Anant Ram had taken a loan of 
Rs, 25,000 from the Bank on the 24th 
July 1911 and bad exeonted a pro-note 
for the same in favour of the Bank agreeing 
to pay interest at the rate of Rs. 6 per oent. 
per annuor. It was further stated that the 
Bank had been paid Rs, 634*I>2 out of the 
interest through Barkat Ram and after 
remitting Rs. 47-6*6 a decree was asked 
for for Rs. 27,000. The Barkat Ram re¬ 
ferred to in the plaint as having paid the 
item of interest on behalf of Anant Bam 
was the General Manager of the plaintiff 
Bank, and it is this Barkat Bam who 
signed and verified the plaint on behalf of 
the said Bank. The suit was filed on the 
2ltb April 1913 and oame up forbearing 
on the 13th May 1913. On that day Anant 
Ram failed to appear and prooeedinge were 
taken against him ex parte, Barkat Ram 
went into the witness box, swore to the 
pro>note having been ezeeated by Anant 
Ram and stated that the sum of Re. 25,000 
was paid to Anant Bam in oash. He fur¬ 
ther staled that he bad himself on the date 
in question sent a sum of Rs. 25,000 to 
the Bank through Anant Ram with a letter, 
asking that the said amount be deposited 
ae a fixed deposit in bis favour and that 
the advance to Anant Ram was to be 
seonred on that deposit. On the basis of 
this statement an partt decree was 
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■pAssed against Anant Ram for tbs amoant 
.olaimed. This dsorea wa®, however, set 
aside on application by an order dated the 
28fcb May 1913, and on the 4lib June 1913 
Anant Ram filed his written statement in 
whiob while admitting the exeontion of the 
pro-note he flatly denied ever having re¬ 
ceived any consideration therefor. He pro 
oeeded to state that the transaction had been 
a bogns one. that Barkat Ram, the Chief 
Manager of the Bank, himself stood in 
need of money and that the said Barkat 
Ram bad deceived him by stating that he 
Anant Ram wonld not be held liable for 
the debt as Barkat Ram, being the Chief 
Manager, wonld arrange matters and that 
it was on this assurance that the pro note 
was signed. Farther it was stated that 
Barkat Ram had said that he had a fixed 
deposit of Rs. 25,000 in the Bank which 
would cover this transaction. Anant Ram 
also denied- ever having signed what is 
known as a debit voucher. It was also 
pointed out that this fixed deposit bad 
matured on the 24th May 1912 and the 
Bank should have credited the amount to 
this pro.nole. This written statement was 
traversed by the plaintiff, preenmably 
through Barkat Ram, and when Anant 
Ram s Pieter said that the fixed deposit 
receipt for Rs. 25,000 was obtained by 
Lala Barkat Ram as consideration for the 
pro note, the suggestion was flatly contradict¬ 
ed on behalf of the Bank by its Counsel 
Mr. Kirkpatrick, who stated that the fixed 
deposit receipt was given by Barkat Ram 
as security for the debt already due. The 
following issues were framed:_ 

1. Was any deceit practised on defendant 

when he signed the pro note as a 
token of its having been duly exe¬ 
cuted F 

2. Was the pro-nole without oonsideratiooF 

3. Is plaintiff entitled to recover the 

debt in suit from defendant without 
first trying to recover it from the 
fixed deposit receipt given by way of 
collateral seourityF 

and in due course the parties proceeded to 
trial. 

The learned District Judge held that no 
cash was paid to Anant Katn and that 
the supposed loan was secured by the 
supposed deposit for which a reryipt was 
issued in Barkat Ram’s favour, Tlio claim 


was nevertheless decreed on the ground 
that the consideration to Anant Ram was 
the fixed deposit receipt which was a good 
consideration. Against this decree the defend- 
ant has preferred this appeal and we have 
heard Mr. Bevan-Petman on bis behalf 
while Mr. Tek Chand has addressed us on 
behalf of the Bank. 

The main point for determination is whe. 
ther the note was without consideration 

(186U9 No 2). The suit bebg based on a 
pro-nole the ese.ntion of whiob was admit, 
ted, the onus was plaoed.and rightly plaoed 
on the defendant, and on his behalf it is 
claimed that the onna has been fully dia« 
charged. To prove bis allegations he has 
produced Hira Lai, the then auditor of 

n ion ® io the 

Bank, S. 0. Bose, who was the Chief Account- 

ant of the Bank, Jawala Persbad, the 

Treasurer of the Bank, and Mnl Raj. a 

clerk in the Bank, and he himself has gone 

mto the witness box All these witnesses 

have definitely stated that no money was 

paid to Anant Ram when the pro-note was 

written and further that no money was 

received from Barkat Ram when the fixed 

deposit receipt was issued to him. Bira Lai 

says that when oasblis paid out of a Bank 

a debit voucher is prepared which h signed 

by the person who receives the cash in 

the course of his duties the debit voucher 

which was prepared in connection with this 

deposit was seen by him, and ho swears 

that It had no signature on the back either 

of Anant Ram or anybody else. This 

voucher, an important pieoo of evidence, is 

missing and it is said that it has b««n 

stolen. This witness also said that the 

closing balance on Saturday, the 22nd July 

1911, as given m the cash book 

Rs. 17.000 odd Therefore, unless Barkat 
Ram paid lo the Rs. 25.C00 for which a 
hxed deposit receipt was iesned, it is 
obvious that the Bank could not L 
advanced Rs. 25,000 to Anant r* ^ 

Monday the 24th July 1911. F^rt'her'it 

appears that several pages of the cash book 
have been removed and new ones iuaertsd 
Ihia witness also states that 

pages in the loan ledger hav^ h 

a" d laMn-jre ” iginar‘i‘hr 
the effeot .» prewncr 
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It b&B be6D oontenddd by Mr. Tek Chaad 
that this witness is hostile to Barkat Bam 
and that be ooald soaroely be ezpeoted 
to remember the details be deposes to 
after a lapse of fonr sears, It appears, 
however, that there were reasons for Hira 
liU to have this matter impressed on bis 
memory. He regarded this transaotion as a 
snspioions one and obalienged it. He was 
told by Barkat Bam that there was a 
Sxed deposit whioh was the seoarity for 
this loan and wbioh wonld be credited 
against it on the due date, and a note to 
that effect was made. When the witness 
called for the 6xed deposit receipt it was 
not forthcoming, aUhongh having been 
given as seonrity it ebonld have been in 
the possession of the Bank, Soon after 
this transaotion Hira Lai found it necessary 
to sever bis oonneotion with the Bank, and 
on the 20tb Janaary 1912 snbmitted bis 
resignation which be sent under cover of 
a private letter written by him to Sri 
Kisben Das who was the Chairman of the 
Bank. There is really no reason to think 
that Hira Lai had any grudge against 
Barkat Bam, and his statement is of import* 
anoe as showing the extraordinary manoer 
in which the affairs of the Bank were being 
oondaoted at that time. 

The next witness Ohotan Samp states 
that no money was actually paid to Anant 
Ram and that no money was actually 
paid in by Baikat Bam, that vouchers were 
passed for ca^b, but the transaction was 
really a transfer. Tiiis witness was not 
oroas examined, as Lala Barkat Bam for the 
Bank stated that there had been some mis* 
nnderetanding about the time of taking up 
the case. The learned District Judge has 
made a note that the time 6zed was 12 
o’clock and everybody had been kept waiting 
for half an hour. He was not subsequently 
produced, but we see no reason to think that 
the blame for this attaches to any one other 
than the plaintiff. This witness is no 
longer in the employ of the Bank and it 
is said that be was dismissed. We are, 
however, unable to see any reason to doubt 
the veracity of bis statement. 

S, C. Bose, the next witness, was the 
Chief Accountant of the Bank on the'.^itb 
July 1911. His evidence is clearly to the 
effect that no money was received from 
Barkat Bam on that date and that no 


money was paid to Anant Bam. The deposit 
receipt, be states, was kept by Lala 

Barkat Bam altboagh the lien was entered 
in the books of the Bank. Mr, Tek 
Cband argued that this witness had been 
dismissed for malpractices and referred to 
page 9 of the paper book, where are to 
be found certain resolutions of the Board 
at meetiogd held in oonneotion with Mr. Bose. 
From these it appears that Mr. Bose 

bad tendered his resignation. The first 
resolution is dated the 13th April 1912 
and the last is dated the 7th April 1913, 
in which it was resolved that Mr. Bose 

be criminally prosecuted. There is nothing 
to show that this resolution was ever 
given effect to while, Tbakar Dae, a Director 
of the Bank, produced as a witness lor 
the plaintiff, stated that Me, Bose was 

found to have advanced large sums to 
Sen Choaal and Co. without any authority. 
After a careful perusal of this witnesses 
evidence we are unable to see any reason 
whatever for thinking that he is speaking 
falsely. 

The next witness Jawala Pershad was 
a servant of Rai Bahadur Lala Sri Kisben 
Das and used to work in those days as 
the Treasurer of the Bank. His evidence 
ie to the effect that the transfer of 
Bi. 25,000 was made bnt nothing was 
aotnally paid out. No money came or 
went and the transaction was a mere 
transfer, This witness’s evidence was 
attacked on the ground that be was an 
old employee of Sri Kiehen Das, who was 
the Chairman and promoter of this Bank, 
There is no evidence whs'ev-jr on 
record worth the name from whioh it cm 
be deduced that there was any ilMseling 
between the said Sri Kisben Das and 
Barkat Bam and the evidence of this 
witness is, in onr opinion, worthy of con* 
siderable weight. 

Next comes Rnp Narain, who also says 
that no money actually passed either^ in 
payment to Anant Bam or as received 
from Barkat Ram. This witness was 
dismissed from the Bank for refusing to* 
go to a branch office at Bfcawah in November 
1911, The reason for bis dismissal is not 
one that can be regarded as a ground 
for disbelieving him. , 

Next there is the evidence of Mnl Raji 
who also swears that no (money passedi 
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He ia no longer in the employ of the Bank, 
haring resigned. 

Finally there is Aoaat Ram hitnielF, 
■who has gone into the witness box and 
has definitely and clearly stated that he 
reoeivad no money when he signed the 
pro note beaaase he was distinctly given 
to understand by Barkafc Ram, the Chief 
Manager of tho Bank, that he wonld see 
that he inourred no liability, 

Affer a oareful oonsideration of all this 
evidenoe we are satisfied that the view 
taken by the learned Distriot Judge is 
oorrest and that no money wa 3 paid to 
Anant Ram as oonsideration for the pro 
note and further that Barkat Ram paid 
DO money into the Bank in oonsideration 
for the fixed deposit receipt issued to him 
on the same day. On these findings it 
seems to na that the plaintiff's suit should 
have been dismissed and that the learned 
DIstnot Judge was wrong in setting up a 
owe for the plaintiff which not cnly he 
did not set up but which he throngh 
bis Counsel definitely repudiated. We 
would also note that the fact that Baikat 
Ram refrained from goiog into the witness 
box to submit himself to oross'examination 
IS extremely suspicious. Ho was conduct. 
mg the owe for the Bank and the defend- 
ant repeatedly urged that Barkat Ram 
should be made a party, to which course 
the Bank through Barkat Ram declined to 
agree. He was fully aware of the defence 
set up and of the evidence given by the 
late employees of the Bank. He himself 
was the only person who could explain 
many of the oircurastanoes, for instance, 

B proved whore be got 

Rs. 25.000 which, he said, he sent to the 
Bank and why the fixed deposit receipt 
woich was given as collateral security 

Mr Tpk rk P^s^ession of the Bank. 

^ 1 ^ t,hand argued that it was very 

f' *** who had already 

Bam L Ba tat T; 

two were af fw 

*wo were at that time on the bast rtf 

employment. There was. therefore, nothing 

il 


improbable in bis having relied on Barkat 
Ram’s assurance that be. as the Chief 
Manager of the Bank, would see that 
Anant Ram would not incur any liability 
by signing the pro note. It is also 
evident that the books of the Bank 
relating to this transaction are highly 
suspicious. The original pages have been 
removed and others substituted therefor, 
being marked “duplicate,” a description 
which must be obviously incorrect as there 
can be no honest reason for preparing a 
doplicate set of books. The rate of interest 
6 per cent, is also absurdly low. and in 
all the oiroumetanoss we are of opinion 
that the whole transaction ia a bogus one 
and that Anant Ram is not liable to the 
Bank in any sum whatsoever. 

Mr. Tek Chand complained that hie 
client had not been given sufficient oppor¬ 
tunity to produce certain witnesses, but we 
ccnsider that the Court below dealt 
oorrectly with this question. In the view 
we take of the case it is not necessary 
to discuss the other points argued at the 
Bir and we accept this appeal and 

dismiss the plaintiff’s snit with coats 
throughout. 

Appeal acceptel. 


ALLAHABAD HIGH COURT. 

Civil Revision No, 90 o? 1919, 

March 30, 1920. 

Present;—Mr, Justice Tudball. 
JAWAD ALI SHAH— Plmntifv 

—Appucakt 

t'ersws 

RAMLAPAT RAT and others— Dependant.'^ 

—Opposite Partv. 

ducceesion Cerlijicafe Act (VII of 1889J, g. 4 (a)— 
Plea tha( a<tit not maintainable without production of 
succession certificatc—Procedurc—ConH, duty of ^ 


Where a defeaUaut raises the plea that the suii 
is not maintainable without the production of a 
succession certiticate, the Court ought not to dismiss 
tho suit witliout giving the plaintiff uu opportunity 
of obtaimng the necessary ccrtilicate and lilirt" it 
[p. 642, col. 1.] " 


Civil revision from an order of the .Judge 

CHU^e>^, Gorakhpur. 


Mr, 
cant. 


Shiva Prasad Sinh>i, for tn-j 


pur 
Appli 
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Mr. hwar Saran, for the Opposite Party. 

JUDGMENT.—In this oase the Judge of 
the Small Cause Conrt at Gorakhpur dismiss¬ 
ed the plaintifi’s suit on the sole ground 
that DO suooession oertifioate had been Sled. 
The plaintiff was one of several heirs of a 
deceased creditor. I have examined the 
order-sheet. The suit was Snally decided on 
the 22Dd of November 1918. It was on that 
date that the defendants Srst appeard to defend 
the suit and it was on that date the plea was 
taken that a suit without a suooession certifi* 
cate is not maintainable. The Court came to 
the coDolnsion that this was a good plea, It, 
however, dismissed the suit without giving 
the plaintiff an opportunity of obtaining the 
necessary eertidoate and 61iog it, as it 
obviously was the Court’s duty to do for 
the ends of juetioe. If any suoh oppor* 
tunity was given to the plaintiff, there 
ought to be something in the order-sheet 
or on the record to .-show that this was 
done. There is nothing on the record. As 
I have eaid above, the case came up for 
hearing on the 22nd of November 1918, 
and was beard and dumiesed that day. 1 
allow the application, I set aside the decree 
of the Court below, I direct that Court to 
restore the care to its original number on 
the 61e and to proceed to bear and determine 
it according to law. I am informed that the 
enooessioc oertihoate has already been ob¬ 
tained. The Court will give the plaintiff an 
opportunity of Bling it. If be refuses to file 
it, then his suit may rightly be dismissed by 
reason c£ bis default, otherwise it most be 
decided on its merits. The costs of this 
application will abide the result of (be suit. 

Applicaticn allotced ; 

OoH remanded. 


PRIVY COUNCIL. 

Appeal from tbe Madus High Coubt, 

April 26,1920. 

Present :—Lord Buokmastcr, Lord Dunedin, 
Sir John Edge and Mr. Ameer Ali. 

R. M. M. 0. T. VYRAVAN CHETTI 

AMD iMOTBES—APPBLLiMTS 
versus 

V. K. N. S. P. SUBRAMANTAN OHETTI 

AMD AMOTHEB— RbSPOMDENTS. 

Registration Act (XVI o/10G8), es. 17, 49— 
gage—Agreement between first and second mortgagees 
to share moneys equally-~Registrationj whether 
necessary. 

Aq agreement between first and second mort¬ 
gagees to share equally monies realised is, although 
not registered, admissible in eyidence to prove such 
agreement, [p. 64f, col. 1.] 

Appeal from the decree of the High Court, 
Madras, dated IStb November 1917, which 
reversed the decree of the Tempcrary Sub* 
ordinate Judge, Ramuad at Madura. 

PACTS.—Theessential facts of the case are 
olearly set out in their Lordships’ judgment. 
The Subordinate Judge held that the 
agreement in queetion was legally invalid 
for want of registration, and dismissed 
the suit. On appeal the High Court (Sir 
John Wallis, C. J., and Sadasiva Aiyar, 
J.) held that the noD-registratinn of the 
agreement did not affect the claim of the 
plaintiffs, and remanded the suit. Mr, 
Juatioe Sadaaiva Aiyar observed ae 
follows 

'‘Granting that under section 49 (c), Ex¬ 
hibit A cannot be received as evidence of any 
transaction affecting immoveable property, it 
may be received as evidence of any other 
transaotioD which dees not affect such pro¬ 
perty but only affects the defendania 
pereonal^y as imposing a personal lia¬ 
bility onthem. In the Full Benb decision 
in Pulaka Veetil Muthalakulangara Kunhu 
Moidu V. Thiruthipalli Madhava Menon (I) 
it was held that a doonment which pur¬ 
ports to be a mortgage but which being 
unregistered cannot affect immoveable 
properly, was admissible in evidence of the 
personal covenant to pay contained in it. 1 
think (though I was not at first clear 
about it) that this decision covers the 
present oase and that though, so far as the 


(1) 1 Ind. Gas. 1; 32 M. AlOj 19 M. h. J. 684 
(F. B.). 
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Beoarity over the immoveable property is 
eoneerned, tbe plaintiffs oanoot rely upon 
the plaint dooament Exhibit A to prove 
that the defendants’ prior riffht of seonrity 
over the immoveable property is affeoted 
thereby, there ie nothing to prevent them 
from aeiog it as evidenae of tbe oo ordinate 
transaotion, namely, the personal eovenant 
to divide the realisations equally, when 
and as realised. The mortgagors are not 
affeoted at all by tbe equal division of 
moneys realised by either of tbe parties 
to Exhibit A and snob division eannot be 
taken advantage of by tbe mortgagors, nor 
san it be held to prejadioe them in any 
Bait brought by them for redemption of 
either mortgage or brought against them 
for sale under any of tbe mortgages. 
Even as regards the amounts due under 
tbe promissory note to tbe defeudants, the 
debtors will not be bound to pay again, he« 
eause tbe plaintiffs and tbe defendants divide 
tbe realised amount between themselves. In 
tbe Pall Bench case in Pot\i tiaic’en v. 
Nagama Naicker (2), which was a ease of a 
deed affecting both immoveables and 
moveables, tbe reason'wby without registration 
the deed was held not to affect even the 
-moveables was because the parties did not 
intend to affect by division in tbe joint 
eharaoter of tbe moveables without affect* 
ing at tbe same tims tbe joint obaraotor 
of the immoveables also. But in tbe 
present case, it cannot be held, looking at 
the terms of Exhibit A, that the equal 
division of moneys realised under tbe pro* 
missory note or either sets of mortgage 
documents, was not intended by the 
parties to be made, unless also tbe 

security over the immoveable properties 
was simultaneously affeoted. In fact, such 
a division could not affect it so as to 
bind tbe mortgagors without notice to them 
even if the document was registered; and the 
very informal character of the document as 
a Varthamanam’, which is executed between 
frieode and not intended to be stamped or 
registered, negatives tbe idea. I would, there¬ 
fore, reverse the judgment of the lower Court 
and remand the euit for disposal acoording 
to law,” 

Hence ibis appeal. 


(2) 32 Ind. Caa. 486; 30 M. L. J. 6'; 19 M, L. T. 
60| 3 h. W. 116; (.1916) 1 M. W. N. 70. 


Mr, Duhtf for tbe Appellants, Submitted that 
the agreement was oompnlsorily registrable 
under section 17 of tbe Jflegistration Act as it 
affeoted interests in immoveable property, 
and that under section 49 it could not be 
admitted in evidence as it was not 
registered. 

^Lord Buokuastib. —Tbe question was 
whether the arrangement to pool their olaim 
was admissible in evidenoe.] 

Sir Erie Bichirds^ K. 0., and Mr. Kentoorthy 
Brown, for tbe Rsspondents, were not 
oalled npon. 

JUDGMENT. 

Lord BocbiiiASTEB. —Their Lordships think 
it anneosssary to trouble Counsel for tbe 
respondents in this case. 

The appellants are the 6rsi mortgagees 
of eertain property, The respondents bold 
a second mortgage npon the same estates. It 
is unnecessary to determine the oironm- 
stances under which those mortgages arose, 
or the history of tbe title of tbe mortgagor. 
It is sufficient to say that on the 14th 
March 1907 an agreement was entered 
into between the Brat mortgagees and the 
second mortgagees which has given rise to 
tbe present dispute. Tbe effect of that 
agreement was to put the first and the 
second incumbrances on a relative position 
of equality with regard to tbe sscnrity. 
The appellants having realised part of tbe 
estate, the respondents instituted the pro'* 
eeedings out of which this appeal has 
arisen for tbe purpose of obtaining their 
share of tbe proceeds to which they claimed 
to be entitled by virtue of the agreement. 
The answer that was raised was, first, that 
the agreement required registration, and 
not having been registered oonld not be 
given in evidenoe; and, secondly, that in 
any oircumstanoes no consideration had 
even been given by which the agreement 
could be supported. With regard to the 
question of consideration it is suffijient to 
say that the learned Juige before whom 
the oAse was first heard found that there 
was consideration from the fact that con¬ 
temporaneously with the execution of this 
ugroemont there had been an arraugameut 
madu by which the defendants had profited 
by loans that tbe plaintiffs had made to the 
crtent of Rs. 42,009, and tbe question was 
not further raised in tbe High Court. The 
point, therofore, is not open to tbs appoj* 
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lantf; bat it it were, tbeir Lordships think 
there was abundant evidence to snpport 
the oonolasion of tbe Sabordinate Judge. 

The real qaestion, therefore, which now 
arises is whether or no the agreement of 
the 14tb Maioh 1907 required to be 
registered for tbe purpose of enabling it 
to be given in evidence upon these pro¬ 
ceedings. That depends entirely upon the 
consideration of clause 3 of tbe agreement. 
Clause 3 of tbe agreement, after referring 
to the total amount of rupees that is owing 
to both the mortgagees and stating that 
interest is due to the 6rst and second 
mortgagees under the documents, provides 
that their rights shall be arranged in tbe 
following way, that ‘'both parties should, 
as regards rights, stand in the same position 
without claiming prior or subscqaent rights, 
and divide f.nd approrriato in rqual halvop, 
as per terms mer-t 0 "ed hfrein, v\hate\cr 
amount may be realised, on the date of 
realisation.*’ Tbe clause is open to two 
interpretations. It may be that tbe pro¬ 
vision that tbe right?, both prior and 
Fubseqnent, should stand on tbe footing 
of equality, is explained and limited by the 
following words, which state that the amouute 
of realisation shall be divided and appro¬ 
priated in equal halves, or it may mean 
that two separate and distinct results are 
effected by the clause: Brat, that tbe rights 
should stand on a footing of equality and, 
secondly, that the proceeds should be 
eqnally divided. Whichever interpretation 
h taken, there is no objection to thelxok 
of registration in such proceedings as those 
out of which this appeal has arisen, for, if 
tbe whole effect of tbe agreement is to 
provide merely that the realised money is 
to be divided in equal shares, then there 
is nothing in this agreement which requires 
to be registered, and if, on tbe other 
hand, there are two distinct piovlsions, the 
one relating to rights of property and the 
other with regard to the division of tbe 
realisation moneys then, as these proceed¬ 
ings relate merely to tbe question of tbe 
realised money, it nerd not be registered 
for tbe purpose of being given in evidence 
in this suit, although it may be that it 
would require to be registered for the pur¬ 
pose of being given in evidence in a suit 
relating to tbe regulation of the rights against 
tho estate itself. 


imd 


For these reasons tbeir Lordships think 
that tbe judgment of tbe High Court was 
quite right, and they will humbly advise His 
Majesty that this appeal should be dismissed 
with costs. 

Appeal ditmisBei. 

Solicitor for the Appellants:—Mr. R S^L, 

Polak, 

Solicitor for the Respondents:—Mr. Douglas 
Qrant, 


LAHORB HIGH COURT. 

Civil Rivisioa Petition No. 778 op 1919. 

April 30, 1920. 

Present: —Mr. JuHice Wilberforoa. 

TBAKAB DAS—DsPiNDANT — 

PeTmoKEit 
t enus 

NABAIN alias HAR NATH— Plaintiff 

—Respondent. 

AfbilralioH—Withdrawal of one arbitralov, effect 
of, on «rbt7»'a/tOH—Cour/, duty of—Procedure. 


Where two arbitrators are appoiuted to decide a 
case and ouo of tliooi withdraws before the arbi* 
tratiou is compioted, the remamiBg arbitrator can¬ 
not proceed with the case and file an award. It is tho 
duty of the Court in snoh a case to appoiat another 
arbiti'ator in place of the arbitrator who has with¬ 
drawn or to supersede tho arbitration aod decide 
the case un the merits, [p. 6A'*, col. 1.] 

Petition, under section 44, Act VI of 1918, 
for revision of the order of the Senior 
ordinate Judge, Keogra, dated the 7th 


October 1919. 

Bakhshi Tek OhandAud 


LaU Rehr Ohand 


Mahajarif for the Petitioner. 

Lala Dharm Ohand, for tbe Respondent. 


JUDGMENT.— This snit was referred to 
arbitration and two arbitrators were appoint¬ 
ed After some proooedinge one of the 
arbitrators pat in a sealed award on some 
preliminary points, and refnted to take any 
further part in the proceedings. The other 
arbitrator then asked for instruetiona from 
tho Court and was told that he could pTooeed 
by himself and record the evidence and file 
his award. Against this order an applica¬ 
tion for revision has been preferred on the 
ground that the reference to arbitration 
provided that the ease should be decided by 
two arbitrators, and that one of them having 
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withdrawn, either another arbitrator shoald 
be appoioted or the Court shoold have 
decided tbeoase on the merits. These Erounds 
are olearly oorreot. 

], therefore, asoept the applioatioo for 
revieioD and set aside the order oomplained 
against, and as both parties agree before me 
that the arbitration shall be superseded, I 
direst that the Court shall try the oase on 
its merits. The costs of this Court will 
follow the result. 

Applicaiion accepted. 


COURT OP THE BOARD OP REVENUE. 

UNITED PROVINCES. 

Skcond Appbal No. 5 of 1919-20. 

January 16, 1920. 

Present :—Mr. Ferard, S. M,, and 
Mr. Harrison, J. M. 

Musammat HEM EUAR — Appellant 

versus 

SEW A RAM— Respondent. 

Agra Tenancy AcHil of 190V, *• 10 (1 — 
of prnpi'ictary righl^Sir land, lease of, validity of. 

Proprietors, when selling or about to sell their 
property, cannot be allowed to deprive Ihomselvea 
by any trickery or subterfugo of the riglits which 
flection 10 ilj of the Agra Tenancy Act was framed 
to give them, 

Thorefore, a collusive lease of nr land intended 
to defeat the law is enticoly void. 

Second appeal from the order of the 
Commissioner, Allahabad Division, dated 
the Isb of August 1919, in the oase of eject* 
ment. 

JUDGMENT. 

Ferard, S. M,—Oanuary 10. 1920).—The 
plaintiff appellant idusammat Hem Kuar sued 
as ex proprietary tenant to eject the defend* 
Rnt Sewaram as her sub-tenant. Sewaram’s 
sons are the snperior proprietors of the 
Mahal. Sewaram’s defence is that he holds 
the land under a lease for 101 years given 
to him on a rent of Rs. 40 per annum plus 
premium Rs. 500, which lease was given 
to him by the plaiotiff^appellaDt when ahe 
was _ eo.sharer and Lambardar before the 

’’’ February 

AWtO. There is on record also a deed of 


agreement by plainbtff'appellant to sell her 
proprietary right to the respondent’s sons. 
It is also dated 18th February 1910, The 
position seems to me quite olear. Musain- 
mat Hem Knar on February 18,1910, was 
contracting to sell her proprietary rights to 
the respondent’e sons. She was Lambardar 
in the Mahal and simaUaneously gave this 
lease of the sir land, which belonged to 
herself and her relative Muaarnmat Amrit 
Knar, to her vendees’ father Sewaram with 
the intention of defeating the law of section 
10, Tenancy Act, The Commissioner bolds 
that the lease is invalid so far as other 
00 sharers are concerned, bat that Musammat 
Hem Kuar herself must be held to it and 
that now that she has become ex-proprietary 
tenant under the respondent’s son?, she 
cannot eject the respondent because this 
lease stands in the way. This is tantamount 
to allowing a deliberate effort to get round 
the law of section 10, Tenancy Aot, to be 
successful. I cannot agree with thie finding of 
the Commissioner. It has been held over and 
over again by the Board and affirmed by the 
High Court that proprietors, when selling or 
about to sell their property, cannot be allowed 
to deprive themselvfs by any trickery or 
subterfuge of the rights which section 10 (1) 
was framed to give them. This lease of 
I8th February 1919 was a clear devioo of 
Musammat Hem Kuar and respondent in 
collusion to avoid (be effect which section 10, 
Teranoy Act, would have when the projected 
sale of Musammat Hem Kaur’a proprietary 
tights to the respondent’s eons should comn 
into effect. 1 bold that the lease, being 
a collusive one intended to defeat the law, ia 
entirely void. Musammr.t Hem Kuar, plaint* 
iff appellant, is, therefore, in my opinion 
olearly entitled to eject Sewaram respondent 
as her sub tenant, though, as the first Court 
held, the latter may have an equitable ground 
for Buiog her in the Civil Court for ary 
naeratiahe may have paid her in consideration 
for the lease, 

1 would set aside the Commissioner’s 
appellate order and restore the decision of 
the Assistant Collector, but as both parties 
have been equally parties to the attempt to 
defeat the law of section 10, I would let 
the parties pay their own costs throughout. 

HaBkison, J. M, — {January 16, 1920). _I 

agree. 

Ayj e il fillowed. 
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PATNA HIGH COURT. 
Miscbllanbods Civil Appeals Nos. 70 

ABD 71 OF 1918. 

July 5,1918. 

Present: —Mr. Jnstice Malliok and 
Mr. Jnstioe Tbornbill. 

SRIKISHNA RAI and another—Objectors 

—Appellants 
versus 

HAMSARAN RAI— Decree Holder— 

Ebsfondent. 

Civil Procedure Code (Act V of 1908), «• 47, 0. 
IXI, r. 90—Application to set aside sale—Appeal, 
second, whether competent — Non-transferahle occu¬ 
pancy holding—Ohjiction to sale oj holding, when to 
he taken — Mortgagee, objection by, subject to equities 
against judgment-debtor. 

There is no second appeal against an order passed 
on an application under Order XXI, rule fO of the 
Civil Procedure Code. [p. 646, col. 2.] 

Although a tenant is entitled to get a sale of hia 
holding in execution of a decree set aside on the 
ground that the holding is non.transferable, he, 
nevertheless, is bound to take the objection at the 
earliest pjssiblo moment; such an objection cannot 
be entertained in second appeal after the sale has 
taken place, [p- 640, col. 2.J 

A mortgagee from a judgtnent*debtor is a repre¬ 
sentative of tho judgment-debtor for the purpose of 
an application under section 47 of the Code of Civil 
Procedure, and he cannot raise an ebjection which 
the judgment-debtor is incompetent to raise, as 
he is bound by all the equities enforceable against 
the judgment.debtor. [p. 646, col. 2; -p. 647, col. 1.] 

Appeals against the orders of the Dietriot 
Judge, Durbhaega. dated the 10th January 
19 8, affirming that of the Munsif, 
Samaetipur, dated the 17th September 1917. 

Meeera. Bai Tnhhuwan Nath Sahai and 
Janak Kishore, for the Appellants. 

Mr. Murari Prasad, for the Respondent. 

JUDGMENT. 

Mollick, J.—The plaintiff brought a suit 
against the defendant for money and on 
Ist May 1916 attached before judgment 
the holding of the defendant. The suit 
was decreed on the 30th November 1915. 
On the eth July 1916 the defendant gave 
a mortgage of part of the holding to Sri 
Krishna Rai. On the lUh July 1916 
execution of the money decree was taken 
out by the plaintiff and the holding was 
attached for the eeoond time on the 16th 
July 1916. Notice under Order XXI, 
rule 66, Civil Procedure Code, for settling 
the sale proclamation was served upon the 
defendant on the 4th August 1916, and 
the holding was sold on the 30lh November 
1916 was purchased by the deorte* 


holder. An application was then made by 
the defendant to set aside the sale. A 
sinailar appHoation was also mads by the 
mortgagee. Both applioations were dismissed 
by the Munsif and there were appeals to 
the District Judge with a like result. 

The present defendant and the moit* 
gagee have preferred second appeals to this 
Court, namely, Appeals Nos. 71 and 70 of 
1918. 

Appeal No. 71.—In this appeal there is 
a finding of fact, which is fatal to the 
appellant. It is found that the tenant- 
defendant was served with notice of the 
sale proclamation under Order XXI, rule 66. 
In so far as bis application under Order XXI, 
rule 90, Civil Procedure Code, attacks the 
sale on the grounds of irregularity and 
fraud in publishing and conducting the 
sale, there is no second appeal against 
the learred Judge’s order. The tenant, 
however, is competent to prefer a second 
appeal in so far as the application was 
one under section 47, Civil Prooednre Code. 

Now, this objection as to non-transfer- 
ability, which is the ground on which he 
could come in under section 47, was 
an objection which it was competent for 
him to take, firstly, when the attachment 
before judgment was made, secondly, when 
the attachment was made in the execution 
proceedings, and thirdly, when he was 
called upon to settle the sale proclamation. 
The law is that a tenant is entitled to 
get a sale set aside on the ground that 
the holding was non-traDsferabje, but he 
must make his objection at the earliest 
possible time. In this case, it being found 
as a fact that the tenant was served with 
notice under Order XX(. rule 66. he ought, 
at least to have come in then and made 
his objection with ragard to the non¬ 
transferability of the holding. Not having 
done so, he cannot be heard in this Court. 
Hia appeal is, therefore, dismissed with 

oosts. 

Appeal No 70.—Then let na turn to 
this appeal. Here it is contended that 
there is no bar in law to a man’s pur¬ 
chasing a share in a non-transferable 
cooupacoy holding. This is conceded, and 
it is open to the mortgagee to apply under 
feotipn 47 as a representative of the 
jcdgirenl debtor. But the mortgagee was 
cdmitledly a Ecrobaser pendente Ute an4 
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is, therefore, bound by all the equities 
enforceable against the judgment-debtor. 
Therefore, he is not eompetent now to raise 
the objeotion, which the judgment-debtor has 
been found insompetent to raise. 

His appeal, therefore, must also be 

dismissed with costs. 

Tborkhill, J.— l agree. 

Appeals dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Civil Rbvisiok No. & of 1920. 

February 12, 1920. 

Prwenf:—Pandit KanhaiyaLal, A. J, C. 
SHAMBHUDAYAL—Pluntipf—Applicant 

versus 

DUROA PRASAD and anothib— 
Defshdakts - Respondents, 

Contract Act {IX of 1872), s. 107, applicahilitij of 

_ Contract to sell goods not ascertained^Sale, 

iohcther complete—DeliveryJailure to accept—Re-sale 
— Damages, measure of. 

On 18th August 1919 D. entered into an agree¬ 
ment with S., the owner of an oil mill, for the pur¬ 
chase of 101 maunds of castor oil at Rs. 31.12-0 
per maund to be delivered at Cawnpore in 8 days, 
S. despatched a portion of the oil on the 2lst 
Augnst and the remainder on the 23rd August to a 
firm at Cawnpore, and called upon D. to take delivery 
after having the oil weighed at the shop of that 
firm. D. failed to take delivery, and further refused 
a telegram from 3 , warning him that if bo did not 
take delivery in 2 days the oil would be sold at the 
prevailing rate, and that he would be liable for 
damages caused by re-sale. On I3th September 3. 
sold the oil for Rs. 26 a maund and brought tho 
present salt to recover as damages the difference 
between the contract rate and the price realised by 
re-sale; 

Held, that the plaintiff %va3 not entitled to the 
damages claimed, as the transaction did not amount 
to a complete sale, bub was merely a contruct bo 
sell, that the sale could not have become complete 
until the quantity of tho oil sold was soparateil and 
taken to Cawnpore and was weighed or wa.s other¬ 
wise ready for delivery within the knowledge and 
with the consent of D. and that 3. was merely cntirl- 
ed to the difference between the rate agreed and 
tho market rate prevailing on the date of tho 
breach, [p 648, col. 1.] 

Held, further, that to such a case tho provisions of 
seobion 107 of the Oontraot Act did not apply. Cp> 
648, ool, 1.] 


ApplioaUoo to reviae the order of tho 
Additional Judge, Small Cause Court. Laek- 
iiow, dated the let December 1919. 

Mr. fl. N. Misra, tot the Applioant. 

Mr. MuJtund Behari Lil, for the Opposite 
Party. 

JUDGMENT.—The plaintiff haa a oastor 
oil mill at Luoknow. On the 18th August 
1919 the defendauts agreed to purohase 
101 mauuda of oastor oil from the plaintiff 
at Rs. 3112 0 per maund to be delivered 
to them at Cawnpore and paid Rs. 101 
as earnest money. The delivery of the 
oil was to be made in eight days. 

The plaintiff despatobed a portion of the 
oil on the 22Dd August and the remainder 
on the 23rd August 1919, apparently to 
the addreFS of a 6rm oalled Sidbgopal- 
Sbeogopal at Cawnpore, and informed the 
defendents that they should get the 
oil weighed at the shop of that firm aud 
take delivery. The defendants did not, 
however, take delivery. On the 4th Septem¬ 
ber 1919 the plaintiff sent a telegram-to 
the defendants, asking them to take delivery 
of the oil deposited with the firm of Sidb- 
gopal-Sbeogopal at Cawnpore within two 
days and warned them that if they did 
not do so, he would sell the oil at the 
prevailing rate and sue them for damages. 
The defendants refused to aooept the tele¬ 
gram wbiob same back undelivered. 

On the ISth September 1919 the plaintiff 
sold the oil to Diwan Cband at Rs. 26 
per maund. In the present suit he seeks 
to recover Es. 4S3 2 0 as damages from 
the defendants after giving credit for the. 
earnest money which be had received. 
The Court below dismissed the elaim. Its 
finding is that inasmuch as the plaintiff 
had failed to prove the difference betwesn 
the rate agreed and the market rate pre- 
vading on the 26th August 1919, no damages 
ooiild be awarded to him. 

In order to determine whether the damages 
should be awarded according to the rate 
prevailing on the date of the breach of 
the contract of purchase or on the date 
on which the re sale took place, it is 
necessary to ascertain whether the sale of 
the oil was complete on the date on which 
the earnest money was paid. If it was 
a mere oontraot to sell, section 107 of 
the Indian Contract Act (IX of 1872) has 
no application, because as pointed out 
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Angulia & Oo. v. Sassoon Sc Oo. (1), no sale 
pan he oomplete nnless there is an aaoer* 
tainment of the goods sold or an appro* 
priation thereof by the vendor with the 
asBent of the vendee. Seotion 80 of the 
Indian Contrect Aot provides that where, 
by a contraot for the sale of goods, the 
seller is to do anything to them for the 
pnrpose of putting them into a etate in 
whioh the buyer is to take them, the sale is 
not Qomplete nntil snoh thing has been done. 
Seotion 82 deolares that where the goods 
are not asoertained at the time of making 
the oontraot of sale, it is neoessary to the 
oompletion of (be .Bale that the goods shall 
be aseerfained, Tbe illnatration appended 
to that seotion shows (hat if a person 
agrees to eell to another 20 tons of 
oil out of his cisternp, whioh at that time 
oontain more than 20 tons, no portion of 
tbe oil in these oisterns beoomes tbe pro* 
perty of tbe person who agrees to purobase, 
till that oil is asoertained or set apart by 
wetghment or otherwise, Seotion 83 lays 
down that where the goods are not asoer* 
tained at the time of making tbe agree* 
meat for sale, but goods answering 
the desoription in the agreement are sabso* 
qaently appropnated by cno party fer 
the purpose of the agreement ard (bat 
appropriation is assented to by the other, 
the goods have been asoertained, and the sale 
is oomplete. 

it is not possible to say whether the 
plaintiff had at his mill 101 mannds of 
oastor oil on tbe date on whioh he entered 
into the contract of sale Even if he bad, 
tbe^ sale oould not have beoome oomplete 
until the quantity to be sold was eepara'cd 
and taken to Oawnpere and was weighed 
or was otherwise ready for delivery within 
the knowledge and with ibo aseent 
cf the defendants. In Yule Si' Co. v. 
Mahomel Bossatn (2) it was held that 
eeotioD 107 applied only to the purohasor 
subject to the lien of (he vendor for (he 
unpaid purohaee-money. In snoh a caeo 
the vendor is entitled to receive the differ* 
enoe between the contraot price aod the 
prioe fetobed at tbe re-sale. In Jamal v. 

(1) 13 Ind. Cap. 7* Pj 39 C. g6S at p. 680: 16 C. \V. 

N# 593. 

(2) 24C. 124; I C, Ws N, 71j U Indc Dec. U. s ) 
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Mcolla Dateood Sons Oo, (3), where a 
certain person bad agreed to purobase 
oertain shares to be delivered by a oerUin 
date but eubscquently refused to do so in 
ooneequenoe of the shares having sinoe 
largely fallen in value, their Lordships of 
the Privy Counoil observed: *'lf the seller 
bolds on to tbe shares after tbe breaob, the 
speonlaticD as to the way tbe market will 
sobreqnently go is tbe speoulation of tbe 
seller, not of (be buyer; (he seller oannot 
reoover from the buyer the loss below tbe 
market price at the date of the breaob, if 
the market falls, nor is he liable to the 
purchaser for the profit, if the market rises.” 
They pointed ont that tbe deoieion in 
Bodocanachi V. 3fi7(n'n (4) that tbe market 
valne at the dale of tbe breach was tbe 
deoieive element was upheld in the House 
of Lords in WilHams Brothers v. Ed, T. 
Agtus Liviited (5) and that though in tbe 
former ease the breaob was by the seller to 
deliver, the proposition was equally true 
where the breach was oommitted by the 
buyer. They further raid that seotion 107 
of tbe Contraot Aot dealt with oases where 
a seller bad lien on goods or bad stopped 
them in traneit, hut rot where goods had 
not passed from the possession and owner' 
ship of the seller himeelf. In faot there 
oan be no resale nnless there has been a 
sale. Where there has bsen a contraot, its 
reeoirsion in oertatn oil onmBtances gives tbe 
party injured by the breaob a right of aotion 
under section 73 of the Contraot Aot. Tbe 
dcoieioce in Sdcll Schutte Sc Co. v, 
Luchmi Oland (6) and BeU v. Bail Buham^ 
mad Sait (7) do not apply, because in eaob 
of those cases a power of rS'Sale in case of 
refusal to take delivery wae expressly 
reserved by the oontraot of Bale. In f rag 
Narain v. Mul Ohand (81 and Basdeo v. John 


(3) 31 Ind. Cas 949] 43 0. 493; 20 C. W. N. 106; 
(OM. L. J.73; 14 A. L.J. 89;19M. L. T. 80; 3 L. W. 
181i23 C. L. J. 137; (»916J 1 M. W. N. 70; IS Bom. 
L. E. 316: 9 Bur. L. T. 8; 43 I. A- 6 (P. 0.). 

(4) (ISeSi 18 Q. B. D. 67: SB L. J Q B. 202: 66 
L. T. 694:36 W. U. 241; 6 Asp M. C- HiQ. 

•51 <19*4) A C 6 0; 83 I.. .* K B 7'6; IJO L. T. 
885; J9 Com Cas 58 8. J. : 77 T. L B 861, 
6> 26 0. (O-N 2 C. W. N. 283] Sind Deo. N. a.) 
335. 

7 28 M. 18: 8 Tnd. Deo. 'N s.i 407. 

(8) 19 A. 626j A. W. N. (1897) UO, 9 Ind. Deo. 
(n. 8 ) 846. 
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Smtdf (9) there was a sale of speoifio goods 

whioh was oomplete in itself. 

Here there was no oomplete sale. There 
wap only a oontraot to sell and the plaintiff 
oannot oonaeqnently reoover the differenoe 
between the oontraot prioe and the price 
fetched at the re sale which took plaoe 
muoh later. As there is no evidence on 
the record to show what the market-rate 
was at Cawnpore on the date of the breach 
of the oontraot, the Coart below ie directed 
to determine, after taking snob relevant 
evidence aa the parties may addace, 

(1) What was the prevailing market- 
rate at Cawnpore on the date on which the 
contract was broker, namely, the26tb August 

(2) To wbat damages, if any, is the plaintiff 
entitled? 

Two months’ time will be allowed for a 
return of the Endings and ten days from the 
date of the findings will be allowed to tbe 
parties for filing objections. 

Jstvci remitted. 

(9)22 A. B6; A. W. N, (1«99) 172}9 Ind. Dec. 

(k. 9 ) 1066. 
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JUDGMENT. 

OocTifl, J.—This an application made in 
revision against tbe order of tbe Sub' 
ordinate Judge of Monghyr directing Addi¬ 
tional Court fee to bp paid. 

Ad exactly similar case to the present 
one was deofdsd by Roe and Jwala Prasad, JJ. 
in Bhuhneshwari Praiad v. Mohan Loll 
(1). In that ease, following tbe decision 
in Chandramani Koer v. Easdeo Narain 
Singh (2), the learned Judges remarked 
that “although in Banke Behari v. £am 
Bahadur (3) a Divisional Beooh of this 
Court bad iuterfered with an interlocutory 
order of this desoriptior, but generally tbe 
CUTSU9 curioe of the Calcutta High Court 
and of this Court has always been not (o 
take aotioD under section 115, n hen there 
is another course open and no irremediable 
harm can be suffered by the interlocutory 
order.” 1 agree with tbe view taken in 
the case of Bhuhnerkwart Prasad v. 
Mohan Loll (1) and for the reasons given 
in the case, which I have just quoted, I 
would dismiss the application with costs. 
Hearing fee two gold mohurs. 

Ad&ui, J,—I agree. 

Application disini$»(d. 
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PATNA HIGH COURT. 

Civ L Rgvjsios No OP 1920. 

April 30. 1920. 

IresenU—Mr. Justice Ooutts and 
Mr. Justice Adami. 

Musammat LACHMIBATI KDMARI— 

PbilMlPP—PlTiTiONER 
versus 

NANDKUMAR SINGH and otbbrs — 
DeP*^D\^Tl- Opposite P.kR1Y. 

Cmi Procedure Code (Act V o/ 190P^, ». H6— 
Revision—High Court, poicer of, to interfere with inter ■ 
locutory orders. 

The Hi<'h Court will not interfere under section 
Ci.-iT Procedure Code, with an interlocutory 
order ■when there is another remedy open to the 
applicant and no irreparable harm will bo suffered 
by the i> Ut\ocutory order. 

ApplioatroQ against the order of tbe 
SubordiLate Judge, Mcngbyr, dated the 10th 
January 19 ’JO 

Mr. B. ffor the Peti¬ 
tioner. 

Mr. Shtvanondan aut', foj the Opposite 
Party. 


(U 5S Ind. Cas. 766; 1 P. L. T. S. 

(2) 49 Ind. Cas. 442; 4 P. L. J. 57. 

(3, 44 Ind. Cas. 89l;(l9i8l Pat. 22^:4 P. L.W.28I; 
4 P. L. J. 191. 


COURr OF THE BOARD OF REVENUF, 
UNITED PROVINCES. 

Sbcond Appeal No. 174 or 191819. 
January 'i, 1920. 

Presei.t: —Mr. Ferard, S. M., 
and Mr. Harrison, J. M. 
SHEOGHULAM KOBRI —Appellant 


1 ersus 

PERMESHRI LAL— -Respondent. 

U- P- Land Revenue Act (lU of IPO.^, ij.s 3(1', 
4(12) (b) —Agra Tenancy Act i/i o/ IfiOl;, s. 2 l4)— 
Sir Idhil, statii.i of, whether affected by suhaequenl 
passing of Agra 'lenancy Act—Interpretation of Statutes 
- "So far ae may be", meaning of. 

Land which has once acquired tlie status of “*n” 
before the Agra Tenancy Act came into force might 
lose its status l)y the passing of that Act and by tlio 
change of delinition therein, if it doos not satisfy 
the requirements of the new definition, [p. 66J, 
eol. 1.] 
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A. land is not within the meaning of section 
4 (12) (b) of the U. P- Land Revenue Aob if it was 
not in a proprietor’s personal onltivation immediate¬ 
ly before the commenoement of, that Aob. [p. 651, 
col. 1.] 

In interpreting a Statute, where there is no ambi¬ 
guity in the language used, it must be accepted as 
it stands, and a Court is not justified in questioning 
whether the meaning conveyed by the language 
used was what was in reality intended by the 
Legislature, [p C60, col. 2-, p. 651. col. 1.] 

The expression “so far as may be” in section 3 
(1) of the U. P. Land Eerenuc Act or in section 2 
(41 of the D. P. Tenancy Act moans “unless a 
different intention appears from the wording of 
the Act itself” or “unless it would bs inconsistent 
with the provisions of the Act,” [p. 651, col. 1.] 

SeooDd appeal from the order of the Com¬ 
missioner, Gorakbpar Divieioc, dated the 2nd 
of Jnne 1919, in the case of eieotment. 

JUDGMENT. 

FiR\KD. S. M. iJa^.uary 6, 1920) —The 
plot in euit was in 1311 recorded as the 
khudkasht of 31 years of the respondent 
with appellant bis sab-tenant of eleven 
years' standing. It is obv'oos from this 
that the plot had not been cultivated 
oontinuously for 12 years by the proprietor 
himself immediately before the oommenoe- 
ment of the Ltnd Rsvenae Act, lit of 19Cl» 
on the lat January 19C2. For this reason 
the Assietant Colleotor decided that it was not 
sir within the de6nitioD of section 4 (12) 
(6) of the Lind Rsvenoe Aot. It has not 
been enggestad at any time that the land is 
sir under Beotion 4 (12) (a) or section 4 .12) 
(c). The Assistant Colleotor, therefore, 
held the defendant-respondent to be an 
oooupanoy tenant. Itia true that the land was 
recorded as sir at the reoent settlement, bat 
as the Assistant Colleotor p-iints out, this was 
not a judioial deoision and the entry was under 
Mahesh Frasad v, Badhika Prafiocf (1) subjeot to 
disproof. The Commissioner in first appeal has 
held that for the purposes of section 4 (l2) 
(6), Land Rsvenue Aot, if sir rights have been 
aoquired at a previous time it is not neoessary 
that the land should have been in the pro¬ 
prietor’s personal oaltivation for 12 years 
immediately before the oommenoement 
of the Tenancy Aot, and he found that the 
proprietor bad in faot required sir rights 
during the period of his recorded khudkasht 
oaltivation before the respondent oame on to 
the land as ouUivator in 12^9. The question, 
therefore, is whether those previously acquir¬ 
ed but not recorded sir rights are to be 

(1) Spl, Dec. No. 17 of 1912. 


disregarded becaase the proprietor had not 
oontinaoasly eoltivated for 12 years immedi¬ 
ately before the Tenancy and Land Revenue 
Acta of 1901 oame into force on let 

January 1902. This view was held 
by the Board in Petition No. 185 

of 1914 15 decided by Messrs. Holms and 
Campbell (2). They point out that if this 
view be not taken, the word “immediately’* 
in the definition has no meaning. They 
refer to a previous decision in Petition No. 
6 of 190 d-7 Su\hnandan Sii^gh v. Bkagwan 
Bat Bube (3), as showing that Sir Duncan 
BailHe had been of the same opinion, but, 
on reference to the decision they quote, I 
find that it was not Sir Duncan Baillie’s 
decision but a decision of Messrs. Ornick* 
shank and Reynolds, who disoaesed the 
point and came to the entirely opposite con- 
olnsioD holding that section 3 (1) of the 
Land Revenue Aot, HI of 1901, and section 
2 (4) of the Tenancy Aot, II of 1901, 
iioctly preserve under these new Acte rights 
acquired under the old Act and that although 
the absoluteoess of section 2 (4), Act II of 
1901, is modified by the words as far ^s 
may be” used later in (his sub sootiop, 
nevertheless sir rights acquired under the old 
Aot would bold good under the new Acts not- 
witbstauding the use of the word immediate¬ 
ly’ in this defipitinn in section 4 (12) (6) of 
the new Revenue Aot. They did not consider 
what was meant by insertiog the word im¬ 
mediately’ in this definition. So far from 
being of the opinion ascribed to him by 
Messrs. Holms and Campbell in their 
deoision in Petition No. 185 of 1914-15, Sir 
Duncan Baillie seems to have followed 
Messrs. Cruiokshank and Reynolds, for in 
Petition No. 8 of 1912.13, Baiju Ahtr y, 
Musammat Lachhimia Koer (4), he distinctly 
held that land which has once acquired 
the status of sir before the Tenancy Act 
oame into force cannot lose its status simp¬ 
ly by the passing of the Tenancy Aot and 
by the change of definition therein. 

I have given the point careful oonsidera- 
tioD, 1 am of opinion that the earlier 
decisions were unsound and that the view 
taken by Messrs. Holms and Campbell in 
the later decision is correct. It is a well- 
known rule of interpretation that where 

(2; 2 U. D. 88. 

(3) 2 U. D. 180. 

(4) 2 D. D. 865, 
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there is no ambigoity in the langaage used, 
it most be aooepted as it etande, and we 
are not jastified in qaeationing whether the 
meaning oonveyed by the language used 
was what was in reality intended by the 
Legislature. The words “immediately and be* 
fore the eommenoement of this Aot ” were 
not in the N. W. P. Land Revenue Aot 
(XIX of 1873), and it must be presumed 
that they were deliberately inserted in the 
U. P. Land Revenue Aot (Ilf of 1901). 
The Legislature had power to alter the 
definition of “ sir" so as to exolude land 
whioh under the old defioition had acquired 
the obaraoter of sir, and we must take it 
that it deliberately did so. The wording 
of section 4 (12) of Aot III of 1901 is 
absolutely olear and is capable of only 
one interpretation. Seotion 3 (1) of Aot 
111 of 1901 or seotion 2 (4) of Aot II of 
1901 do not help the respondeat, as in 
both these seotioos there is aho a saving 
olause, namely, “ so far as may be”. The 
words “ so far as may be” oan only be eon* 
strued to mean“anles8 a different inten* 
tion appears from the wording of the Aot 
itsell” or “unless it would bs inconsistent 
with provisions of the Ao’'-,” and we can¬ 
not regard them ae overriding the precise 
wording of section 4 (12) (6) where the 
emphatic word immediately” is used. 

The respondent, tbereforp, cannot claim 
that the land in suit is “nV” within the 
meaning of section 4 (12) v6), Aot HI of 
1901, on the ground that it may have be¬ 
come his sir by many years of personal 
ealtivation in the period antecedent to the 
introduction of Aot HI of 1901 : the claim 
is barred by the fact that it was not in 
hie personal cultivation immediately before 
the commencement of that Aot. 

I would, therefore, allow the appaal and 
setting aside the Gommissioaer's appellate 
decision would restore the decision of the 
Assistant Collector with costs to the appellant 
throughout. 

Harrison, J. M. — (January 7, 1920). 
—X had diseussed this case with my col¬ 
league before he wrote his judgment, which 
represents our joint conclusion. I agree iu 
the order proposed. 

Appsal allowed. 


LAHORB HIGH COURT. 

Second Civil Appeal No. 20i3 op 1916. 

May 7. 1920. 

Fresent’.^Hr. Justice Broadway and Hr. 

Jastioe Dundas. 

PITHA AND ANOTHER—PLlINTIFPi— 

Appellants 

versus 

Musammat DEVREE and others — 
Defendants—Respondents 

Punjab Courts Act fill of 19140, s. AX—Custom— 
General rule, whether abrogated by special custom— 
Appeal, second—Certificate, whether necessary. 

Plaintiffs, the sistor’a son and grandson of one N, 
the last male owner, cued for a declaration that a 
gift made by defendant No. 1 in favour of one M, the 
deceased husband of defendant No. 2, shall not 
affect their reversionary rights, alleging that both 
under Hindu Law and by custom they were entitled 
to succeed to the property in suit. The Court, 
holding that the plaintiffs had established a special 
custom which entitled them to succeed to the prc. 
party, decreed their claim. On appeal the District 
Judge held that the special custom had not been 
proved and dismissed the plaintiffs’ suit. An 
application for the grant of a certificate under the 
Punjab Courts Act was also dismissed. The plaiut. 
iSs filed a second appeal in the High Court: 

Held, that the question for decision before the 
lower Appellate Court was whether the general rule 
'of custom had boon abrogated by a special custom 
and, therefore, no second appeal Avas competent \vith. 
out a oortiticato. [p. 652, col. 1.] 

Seoood appeal from the desree of the Dis- 
triot Judge, Hoshiarpur and Rangra, at 
Hoshiarpur, dated the 26th March 1916, 
reversiDg that of the Senior Sabordinate 
Judge, Kangra, dated the Idth November 
1914. 

Mr. M. L. Puri, for Bikhehi Tek Ohand, for 
the Appellant. 

Lilas Hargopil aud Fahir Ohand, for the 
Respondents. 

JUDGMENT.—A preliminary objeotion 
has been taken by Mr. Hargopal for the 
respondents that this appeal is not competent 
owing to the want of a certificate. 

Tbp plaintiffs appellants in the case sued 
for a deolaratinn that a oertain alienation 
by way of gift made in favour of one Manga, 
the deceased husband of Musammat 
OniaDpatti,tbe prineipa) defendant respondent 
would not affect their reversionary rights. The 
plaintiffs were the sister’s son and grandson of 
Naurang, the last male owner, vid.-^ pedigree 
table (page 4 in the printed book). Their 
eontention was that both under the liindii 
Law and by oustom they wero entiU.od to 


I^Dl^ CASKS. 


652 

BEE0P7UM Ril V. UiNOa QIR. 

snoaeed to the property in Bait. The trial 
Ooart held that the plaintifEs had establiehed 
a speoial anstom which entitled them to 
enooeed to the property and granted them 
a decree aoaordingly. On appeal the learned 
Bistriet Judge took a different view and 
held that the special cnatom set up had 
not been proved. The plaintiffs’ euit was 
accordingly dieruissed. An application was 
put in by them before the District Jndge for 
the grant of a oertiBoate under section 41 
of the Punjab Courts Act relating to the 
Bpecial custom in question. This application 
was, however, dismissed on the 24th April 

19.6. 

The preliminary objection must, in our 
opinion, prevail. A perueal of the judgment 
of the learned Dietriot Judge clearly shows 
that it baa been held that the general cus¬ 
tom prevalent in the province is that a 
sister’s son and grandson have no 
locus standi to challenge an aliena- 
tion of this nature. Mr. Mnkand Lai 
Puri contended that this decision was wrong 
and had been arrived at on a question that 
was never properly before the lower Ap¬ 
pellate Court. Reference was made to 
Nur Mi V. Bahawal (1) for the proposi¬ 
tion that in such oiroumstanosa a second 
appeal was competent without a certiBoate. 
With this decision we have no quarrel, but 
we do not consider that it has any applioa- 
tion to the case before us. The question for 
decision in the Court below was whether the 
general rule of custom by which sisters and 
their issue are usually excluded from suc¬ 
cession had been abrogated by a special 
oostom and, therefore, the question on which 
a decision was arrived at was properly before 
that Court. It may be that the decision is 
incorrect but an examination of it is not 
possible for want of the necessary certificate. 
We accordingly allow the preliminary 
objection and dismiss the appeal with 

costs. 

Appeal dismiised, 

(1)31 Tud. Ca3 386; 34 P. R, 1916; 54 P. W. R. 
1916. 
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COURT OP THE BOARD OE REVENUE. 
UNITED PROVINCES. 

Second Civil Appeal No. 95 cr 1918-19. 

December 20, 1919. 

Fresentt —Mr, Perard, B. M., and Mr. 

Harrison, J. M. 

SHBOPUJAN BAI— Appellart 

versus 

MANOG GIR—R^spotro^KT. 

Hindu Law — AdaptionSister’i son’s son, adoption 
of, validity of^Adopted son, whether can succeed to 
occupancy rights. 

Although the adoption of a sister's son’s son may 
amount to a breach of caste custom, it neyer- 
theleas, is not illegal or void. [p. 653, col. 1.] 

An adopted son can sncceed to an oconpanoy 
right, and is not liable to ejectment as a non.occu* 
pancy tenant, [p. 653, col. 1.] 

Second appeal from the order of the Com- 
missioner, Benares Division, dated the 
9th of May 1919, in the case of ejectment. 

JUDGMENT. 

Habrisok, J.M .—{December 19, 1919).— 
Id this case the CommissioDer has held 
that the adoption of the appellant by the 
last oaonpanoy tenant, Ram Barat Bai. 
was invalid, the appellant being his sister’s 
son’s SOD (or son of his hhania}* ThiS' find¬ 
ing is disputed as a matter of law in this 
appeal, it being contended that there is no 
bar to the adoption of fuch a relation. It 
is admitted that the sister’s eon (father 
of the appellant) could not have been 
adopted, but it is pointed cut that the pro¬ 
hibition only extends to the sister a 
mother’s eon, and daughter’s son. This is 
based upon the precept of Bindu Law that 
a person should not be adopted whose 
mother the adoptive father could not him¬ 
self have married. 

i infer that the Commissioner laid stress 
on the clans to which the parties belonged. 
Ram Barat Rai was of the Kaueik clan, 
while the adopted boy was a Sengar and 
the Commissioner’s view seems to be that 
his mother being also a Sengar could not 
legally have been manied to Ram Barat 
Rai, for a Kshattriya woman by custom 
must marry in a clan higher than her 
own. But this is only a custom of the 
caste and need not neaesEarily create a 
legal bar. I find that the principle of 
jactum void in the stronger case of the 
adoption of an only con of his father was 
upheld in an exhaustive judgment by the 
Privy CoDDoil iu the o&se reported as 
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Sri Balusu Gurulinganwjmi v. Sri Balua'A 
Hamalakahmamtni (1), althoogb the adop¬ 
tion might be regarded ae sinful 
This jndgment affirmed that of the 
Allahabad High Court Beni Fratai v. 
Hardai Eihi (2) in the same case to 
the same effect. Here if there had been 
a marriage between the adoptive father 
and the mother of the boy it would, at 
the worst, have been no more than a 
breaoh of oaste onatom or praotidf, and 
although the adoption may be held repre* 
beneible among Kahattiiyae, it would probab' 
ly not be held einful even by the opinion 
of the brotherhood. I cannot regard it ae 
illegal and void. 

It is settled law that an adopted son 
can Bueoeed to an occupancy right and 
the appellant was not liable to ejectment 
as a Doni>cecnpanoy tenant, I would, 
therefore, allow the appeal, set aside the 
decree of the Commissioner, and restore 
that of the Assistant Collector with costs 
to the appellant in all Courts. 

Fusiao, S. M.— {December 20, 1919).—I 
agree. Ram Barat could have married the ap¬ 
pellant’s mother, It would rot have been 
unlawful, though she was of a higher clan 
than Bam Barat and only one degree outside 
the incestuous bar, Bam Barat’s 
adoption of appellant was, therefore, valid. 
In the ease quoted by my colleague as 
analogous the outrage to Hindu feeling 
must have been considerably greater than 
in the present ease bat the Privy Connoil 
held tbe adoption legal 

Appeal alloicci, 

fl) 21 A. 460s 1 Boni. L. 11. 226; 3 C. W. N. 427; 
22 M. 398; 9 M. L. J. 67; 26 I. A. U3s 7 Sar. P. C. J. 
830; 9 Ind. Deo (k. s.) 1001 & H Ind. Dec. (n- a.) 286. 

(2) 14 A. 67; A. W. N. (1892) 161; 7 lud. Dec. 
(n. 9.) 416. 


LOWER BURMA CHIEB’ COURT. 
Second Civil Appeal No. 195 or 1918. 

April 10. 1919. 

Preient:—Mr. Jnstice Manng Kin. 
SHWE HMAN —Appellant 
■» versua 

MA E MYA AND ANOTHCB—RbSPOSDEBTS. 
Ctwii PrQCCdurc Code (det V of 19U V, 0. II, r. 2— 


Contract—Separate covenants, breach of, whether con- 
stitalea one cause of action—Suit in respect of one 
breach—Subseiiuent suit tn respect of other breach, 
whether maintainable. 

Where in a contract there are two covenants to 
be performed at different times, but both secured iu 
the same manner, a breach of both the covenants 
constitutes one cause of action, and if a suit is 
brought in respect of one breaoh only, a subsequent 
suit in respect of the other breach is barred under 
role 2 of Order 11 of the Ciyil Procedure Code. [p. 
666, col. 1.1 

Mr. Ko Ko Oyi, for the Appellant. 

Mr. Maung Gyi, for the Respondentfl. 

JUDGMENT.—Defendants mortgaged a 
piece of land for Rj. 700 in Tahaung 1273 
B. E , with the covenant that both prin- 
oipal and interest were to ba paid in Tabodtee 
of tbe following year. Defendants through 
their Counsel allege before me that there 
was a subsequent oral agreement to tbe 
effect that interest was to be paid annual¬ 
ly and tbe principal on demand. This was 
not alleged in tbe pleadings, nor has either 
of tbe lower Courts referred to it. Counsel 
farther alleges that in a previous suit for 
tbe recovery of the third year’s interest on 
the mortgage, tbe eubsequent oral agree¬ 
ment was referred to. But 1 cannot see 
that the allegation was made in tbe same 
form as it has been before me. Under tbe 
oiroumstanoes 1 am bound to say that tbe 
alleged subsequent oral agreement cannot be 
allowed to be set up. But tbe fast remains 
that tbe plaintiffs did not foreclose the 
mortgage but went on receiving interest 
for two years, and when default was made 
in the payment of the interest for tbe 
third year, they sued and got a decree for 
it in Civil Regular No. 159 of 1915 of 
tbe Township Court of Myanaung. After 
that tbe defendants paid interest for two 
years more, and when they made default 
in the payment of the interest for the 
sixth year, tbo present suit for the princi¬ 
pal and interest due on the mortgage was 
tiled. 

Both tbe lower Courts have held that 
the suit was barred under Order II, rule 2 
of tbe Civil Procedure Code. The reason 
would seem to be that tbe plaintiff should 
have sued for the principal as well in the 
first suit as it also bad fallen due. 

Order II, rule 1, of the Codo provideH 
that every suit shall include the whole 
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of tbe olaim wbioh tbe plaiotiS is entitled 
to make in respeot of the same oaase of 
aotioD,” and farther that “if a plaintiff 
omits to sae in respaot of any portion of 
bis claim, he shall not aftervrards sae in 
respect of the portion so omitted.” The 
rale means that every sait eball inolade the 
whole of the claim arising from one and 
the same oaase of aotioo, and not that 
every eait shall inolade every cause 
of action which the plaintiff may 
have against tbe defendant. It is clear that 
there may be different causes of action 
arising out of tbe same transaction, in which 
ease the plaintiff may sae on any one of 
them and his sabsequent sait on any one 
or all of the other causes of action will not be 
barred ander the lule. 

Tbe law as stated above is perfectly 
simple, bat it has often been foond diffioalt 
to apply, owing to the difficulty of ascertain* 
ing what the cause of action is in a given 
ease. 

In this case there would seem to be 
two covenants, namely (1) to pay theprin- 
oipal in Tabodwe of the year following the 
year of the mortgage, and (2) to pay in* 
terest so long as the principal remains un¬ 
paid. At the date of the previous suit 
both tbe covenants bad been broken and 
both the principal and interest had fallen 
dae, bat the plaintiff based his olaim on 
one of the covenants only, namsly, the 
covenant to pay interest. The covenants 
arise under one transaction, the oontraob of 
mortgage. If a breach of each covenant 
gives rise to a separate cause of action, 
the present sait does li?. If a breach 
of both tbe covenants oonstitates bat one 
oaase of action, it is barred, beoaase tbe 
plaintiS by eaing for interest only in the 
previous enit had split up his oaase of 

action. o 

In bis commentaries on the Oivii ireo- 

oedure Code of 1882, in notes under section 

43 (now Order II, rale 2), Hukm Ohand 

says at page fc33:-“ Where there are more 
covenants than one in a contract which are 
to be performed at different timos, the 
breach of each oonstitutee a single and 
independent cause of action on ^joh a 
separate suit may be brooght. Whan a 
suit is brought, however, on any contract 
after there has been a breach of several 
covenants, the breach of them all is con* 


Btdered a single oaase of action. All the 
eovananta to be performed before tbe suit 
is brought are deemed joined into one by 
the oontract and tbe breaob of all the 
oovenants enforceable before that time 
deemed as one entire breach. And on a 
oontract containing various undertakings the 
plaintiff suing for tbe breach of one is held 
thereby to waive his rights to the others.” 

So, both tbe covenants under the mort¬ 
gage having already been broken at the 
date of the previous suit, plaintiff’s cause 
of action then was the breaob of both of 
them and be should have sued for all his 
remedies. 

Hakm Cbaud, however, goes on to state 
at page 542:—“This principle is not 
applicable when the oovenants are so differ¬ 
ent in their nature as to be considered 
separate contracts, in which case the breach 
of each covenant will be a separate cause 
of action. So also the breach of a cove¬ 
nant in a mortgage-bond to pay interest 
each year which covenant is not con6ned 
to the fixed period of tbe mortgage and 
is distinct from, and independent of, tbe 
claim of tbe mortgagee to recover the 
principal eum and tbe performance of which 
is seonred in a different manner, gives rise 
to a distinct cause of action which can be 
sued npon without suing for .the principal, 
and a decree obtained on such bond for 
overdue interest does not bar a subsequent 
snit to recover the principal and interest 
by sale of the mortgaged property.” And 
he quotes as bis authority for these re* 
marks the case of Yashvant Narayan 
Kamat v. Vithal Ditfakar Parulekar (1). 

In that case it was held that the covenant 
to pay the interest was separate^ and apart 
from the covenant to pay the principal, and 
the ground aeems to me to be that the 
performanoa of the former covenant was 
secured in a different mauner to tbe perform¬ 
ance of (he latter covenant. The material 
portion of tbe bond in that case was as 
follows:—“in seoarity for the above (the 
principal sum) X mortgage tbe property . ., 
and as I have kept with me the possession 
of the property I have agreed to pay interest 
. .. and the period of this mortgage is fixed 
at five years. As to assessment ., . 
I will pay tbe same to Government directly, 

(1) 21 B. 267 at p. 26S) U lad. Dec. (m.b J 161. 
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and I will oontinue to pay Es. 75 every year 
as interest. In the fceir »n which intereit 
will remain unpaid I will deliver the property^ 
into your poasesiion without any objection. 
The words I have italisieed show the speoial 
way in which the performanoe of the 
covenant to pay interest was secured. 
That was the reason why it wa^ htid 
that the particular ocvenant to pay interest 
was considered as separable from tha rest 
of the terms of the mortgage. This Bombay 
case is relied on by the learned Counsel for 
the plaintiff, but I am unable to see how 
that ruling covers the present case. Both 
the covenants in the present case are secured 
in the tame manner, that is by the mortgaged 
property. There is no speoial security in 
favour of the one or the other. In my julg* 
ment the covenants cannot be said to be 
separable after their breach. I am strengthen* 
ed in my view by the observations of Chatterji 
and Rattigan, JJ., in Qanga Ram v Abiul 
Rahman (2) with reference to the Bombay 
case. They say as follows;—-*'The learned 
Chief Justice draws a distinction in favour 
of allowing the claim to proceed on the 
. ground that the covenant to pay inter* 
est, which was not confined to the fixed 
period of the mortgage, was distinct 
from, and independent of, the claim of 
the mortgagee to recover the principal 
sum, and its performanoe was secured in a 
different manner, its breach....,* he says, 
'gives rise to a cause of action which can be 
sued upon without suing for the principal.* 
If the distinction is well founded, which is 
not very clear to our minds, the case is not 
on all fours with the present case, and should 
be excluded from consideration.” The facts 
of the Punjab case are similar to those before 
me. In that case when the suit for interest 
was brought, the whole of the principal sum 
had fallen due and both the principal and 
interest were secured by the mortgage, there 
being no speoial security in favour of the one 
or the other. It was held that a subsequent 
suit for the principal and interest wns barred. 
The ground of the decision was that wheu 
several breaches of covenants made under 
one contract lave occurred, the cause of 
Lotion of the various breaches merges into 
one and renders it obligatory upon a plaint iff 
to include all claims to which be is entitled 

(2) 28 P, R. 1907: 93 P. L. R. IfiOS; 140 P, W. U 
1907. 
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under his contract in one action. The principle 
laid down in this case was followed in another 
Panjab case fRattigan and Shah Din, JJ.) 
reported as Kundan Mai v. Sardar Allah 
Dad Khan (3). In that case the second 
suit was also for interest only. It was 
argued by Counsel that, although a suit for 
the principal may be barred, a suit for further 
interest on the covenant to pay interest was 
not barred, but the Coart held that interest 
being accessory to the principal, it follows 
that a subsequent &uit for interest, although 
accrued due after the decision of the previous 
suit, is equally barred. 

In Eikmaiullah Ehan v. Imnm Ali (4) the 
same principle was adopted. Straight, J., in 
wboee judgment Brodhuref, J., concurred, 
observed on the apparent hardship upon the 
plaintiff entailed by his ruling:—"x cannot 
help saying in passing that I feel that the 
ooDolusion at which 1 have arrived will have 
the unfortunate result of enabling those 
defendants to escape from the payment of a 
debt wbiob in all honour and oonBoienee they 
undoubtedly owe to the plaintiff. But there 
is no rule of procedure which is founded in 
better reason and good sense than that 
which prohibits persons, who bring suits, 
from what is called splitting their de* 
mands.’* 

The learned Counsel for the plaintiff relies 
very strongly upon Badi Bibi Sahibal v. 
Sami Pillaiib). But that case is dietinguieb* 
able from the present, inasmuch aa there the 
date agreed upon for the payment of the 
principal sum had not arrived when the 
previous suit for interest was filed. The bond 
was ae follows:— We (the obligors) shall 
pay interest at 7 per cent, per annum before 
the 30th October of each year; we shall pay 
in fnll the principal amount on 30th October 
1S78 after clearing off the interest and 
redeem this deed; should we fail to pay the 
interest regularlyaooordingto the instalments, 
we shall at once pay the priiio’pal together 
with the amount of interest.” Default was 
made in the payment of interest in 1&76, 
and in 1877 the plaintiff sued for the 
interest then due, expressly stating io the 
plaint that he agreed to accept payment 

(3, 5 Iml. Caa 82 I 5 19 P. R. 10:0;36P W R 
1910; 167 P. L. R. 1910. 

(4) 12 A. 203 at p. 203; A. \V. N. (IS9U) h7; 0 hul. 
Dec. (.\. 6 .) 878. 

(5) 18 M. 257 tit p. 261[ 5 lm.1. [).?(.• (n. 9 ) fiv*;. 
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of tbe priDcipnl and the sobiequent years’ 
interest at the times fixed in tbe deed, 
and be obtaicel a deoree. The plaintiff 
in lh8B ened for both prinoipal and 
interest. Tt was held that tbe snit was 
not barred nnder seotion 43 of the old 
Code. As regards the oovenant to pay 
tbe prinoipal and interest dne, direotly 
default was made in tbe payment of any 
year’s interest, thoogb the time fixed 
for tbe payment of tbe prinoipal bai 
not arrived at tbe time of tbe default, 
Multusami Ayyar, J,, observed as follows:— 
*‘Tbe alternative provision in Sobedule A 
is one that was inserted for the exolnsive 
benefit of tbe plaintiff. He had, therefore, 
an option to sne either for tbe first year's 
interest only or for tbe same together 
with tbe prinoipal amount.” I, therefore, 
bold that tbe Madras oase does not apply. 

Id tbe result 1 would bold that the 
suit was barred under Order 11, rule 2, 
of tbe Civil Frooedure Code. The appeal 
is dismissed with eosts. 

Appeal Jismiteed. 


COURT OF THE BOARDOP REVENUE, 
UNITED PROVINCES 
Secosd Civil Appeal No. 258 o? 1918 19. 

January oO, 1920. 
Freeenii—'^r. Harrison, J. M. 
HARDUTT SINGH— Appellant 

versus 

JAl KARAN SINGH— Resfondent. 

Lcastf, coHSfrudton o/—Istimrari lease, duration of. 


A lease, described us wfimrori, wliicb contaius no 
bpccitlc clauses referring to succession and trails- 
fer is •’• 00^1 only for tbe lifetime of tbe lessee, 
and, by Ttaeif, is no defence to a notice of ojcctmcut 
against tbe successors of the lessee. 

Second appeal from the order of the 
Oommisaioner, Fyzabad ^Division, dated 
the 29th of May 1919, In the oaee of 


ejeotment. 

JUDGMENT.—Thieiaa eesond appeal in 
a oaee in wbiob tie plaiDtiff'reepondente 
aontested a notioe of ejeotment. For 
the purposes of this appeal it is soifioient 
to say that they relied upon a perpetual 
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lease executed ia 1367 and elaimed that 
in any oase tbe present rent ia favourable: 

There o)n be little doubt that the land was 
originally held under the Patta relied upon, 
but there is nothing in it to suggest that it 
was heritable or transferabls. The oi1y word 
in it wbiob oan suggest anything of the 
sort was islimrari, but it has been ooo* 
stantly held that iu tbe absenoe of speoifio 
olaoses referring to snoosssion and transfer 
snob a lease is good only for tbe lifetime 
of the lessee. The original lessee is ad¬ 
mittedly dead and the plaintiffa-reapoDdents 
are bis suoosssors by inheritanos. In my 
opinion, therefore, the lease by itself is no 
defenoe to a notioe to ejeotment against 
tbe present plaintiffs. 

There remains the question whether tbe 
rent is favourable. Both tbe parties are 
Thakurs and this alone is almost soffioient 
to raise a presumption of privilege in favour 
of tbe tenants, though apparently at tbe 
settlement no oaste privilege was definitely 
reoognieed. Tbe rent is, however, extremely 
low, tbe area in snit being more than 26 
aores and tbe rent only Rs. 10>3-0, whereas 
tbe oirole rate for the land to wbiob' tbe 
plots in snit bslong is Rs. 9 per 
aore. On that basis tbe rent should be 
at least Rs. 24. Tbe lower Courts bava 
found as a faot that tbe rent is favour¬ 
able within the definition of seotion 107 
(t) of the Oudh Rent Aot and the Com* 
missioner has fonud as tbe same rent has 
prevailed for a long period, its lownees 
is not aooidental but deliberate. 

I find DO reason to disagree with the 
Commissioner’s finding and 1 dismiss tbe 
appeal with oosts. 


Appeal dismissed. 
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OAtiOUTTA HIGH COURT. 
Original Revision No. 244 or 1919. 

Novembsr 28, 1919, ^ 

Preieni:—Mr. Jostiae Ohaaihuri- 
and Mr, Jostioe Newboald. 

JOGESH OHANDRA LAHIRI—Acccsso 

^Petitioner 

vertui 

EMPEROR—OpposiTi Party. 

Opiu.m Act (I of 1878^, s. Q—Sale of morphia to 
patientfi 6^ approved medical practitioner without 
licence — Offence. 

Au approved medical practitioner is entitled under 
the Beogal tforphia Kales to possess a certain 
quantity of niorphia drags for nso in his practice 
bat not for sale. A medical practitioner who sells 
morphia, which ho has prescribed to one of his 
patients, without a license is liable to conviction 
under section 9 of the Opium Act. [p, 660, cot. 1.] 
Rale against the order of -the Deputy 
Magistrate, Raogpnr, dated the 8th Jnty 
1919. 

FACTS will appear froas the jodgmeot 
of the First Goart and the petition to the 
High Gonrt. 

The following is the judgment of the First 
Class Magistrate, Ringpcr: — 

"The ease for the proseoutiou is that the 
aooased sold, wiihont any lioanse, from his 
dispensary at Nawabganj, a oertain qaantity 
of morphia in the form of Liq. Morphia Hydro, 
and a oertain quantity of opium in the 
form of Tinot. Opii in oontravention of rules 
made and notified under seotion 5 of the 
Opium Aot, Aotlof 1878. 

In oonneotion with some other exoiae 
artiole, the dispensary promises of the 
aooased were searched on the 14th June 
last and among other things, three presorip* 
tions were seizsd, the first presoripbion, Ex¬ 
hibit 1, bears date 22Qd May 1919 and oon- 
tains the item Liq. Morphia Hydro, The 
seoond presoription, Exhibit 2, dated 13tb 
June 1919, was for Tinot. Opii, while the 
third presoription, dated 5th June 1919, 
oontains among other drags Liq. Morphia 
Hydro. 

Three oharges have aooordiogly bean 
framed against the aooased under i^eotion 9 
of Aot 1 of 1878 and as the three offenoes 
were oommitted within the space of twelve 
months from the first to the last of thesa 
offenoes, they are being tried together at 
one trial under seotion 234 (1) of the 
Oriminal ProoedareOode. 

42 


Altogether 5 witnesses have been ex¬ 
amined by the proseoution and no evidenoe 
baa been sailed by the aooased. in his 
statement before the Court the aooased says 
that he is a qualified medioal praotitioner 
and the artioles whioh are the subjeot matter 
of the present oase were nsed by him for his 
own patients. 

It may be remarked here in passing that 
in Notifioatiun No, 562 S, R , dated 2nd Marsh 
1918, under seotion 5 of the Opium Aot, 
''Qualified medioal praotitioner” has been 
defined to mean "any person registered or 
who is entitled to ba registered as medioal 
praotitioner under any Medioal Aot in foroe 
in India.” 

No evidenoe has been addused to show 
that the aoeused has been registered or is 
entitled to be registered as aforesaid. The 
faot that he praotiees as a doctor is a 
presumption but oertainly nothing more 
than a presumption in favour of a reg'sbrahle 
qualifioation. Every medioal praotitioner is 
not a qualified medioal praotitioner under the 
Aot. 

It has been urged by the defenoe that the 
obarge relating to the sale of Tinot. Opii, 
as per presoription. Exhibit 1, is sufiioiently 
answered by rule 53 of the notifioation whioh 
runs asfollowE:—A qualified medioal praoti¬ 
tioner may use intoxioatingdrugs in the oonrse 
of bis praoiioe or may oompound or dispense 
the same for the use of his own patients for 
bona Hie medioal purposes. 

As stated above, it is doubtful on the 
evidenoe before the Court whether the 
aosused is a qualified medioal praotitiouer in 
the sense intended by the Legislature. I am, 
however, inolined to give him the benefit of 
the doubt. P. W. No. 3 Hem Chandra Bhatta- 
obarjea has stated that the presoriptions 
are in the handwriting of the aooased It 
is olear, therefore, that the aooueed oan 
claim immaoity under rule 53 quoted 
above. 

In the rule just quoted "intoxioating 
drugs” mean aooording to eeotiou 2 (10) of 
the Not'lioition No. 662 S. R. “every 
preparation or admixture of opium or of the 
poppy but does not inolude smoking pre¬ 
parations morphia or its allied compounds 
or poppy heads.” The rules relating 
to morphia are oontaiued in Noti6aatiou 
No. 5Cl S. U. dated 2Dd March 191S unvh 
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and pnblisbed under rule 5 of the Opium 

Aot, 1878. 

In these rules, hereinafter oalled the 
Bengal Morphia Rules, 1918, the provisions 
relating to sale are oontained in seotions 
19 and 20. In these there is no provision 
eorresponding to rule 53 of Notifieation 
No, 562 S. R. All sales under the Bengal 
Morphia Rules must be either by a lieensed 
dealer or by a lioensed ohemist. No man 
oat), therefore, sell morphia without a 
lioenee. 

The learned Pleader for the defense has 
plaoed a good deal of emphasis on provision 
6 of the Bengal Morphia Rules whiob says 
"An approved praotitioner may possess for use 
in his praotiee but not for sale morphia 
drugs not esoeeding in the aggregate 120 
grains." 

It has been urged that "use in praotioe" 
is equivalent to ‘sale to his own patients." 
This oontention the Court is unable to aooept 
on the following gronnds:— 

First, the provision of rule 6 relates 
ezolusively to the possession of morphia 
drugs and cannot in any way govern the 
sabstaniive law relating to their sale 
whiob is regulated exolusively by the 
provisions of rules 19 and 20 under the 
heading V.—Sale. 

Secondly, rule 6 states that 'an approved 
praotitioner may possese for uee in bis 
praotioe but not for sale,” An emphatic 
distinotioD is made here between nse in 
praotioe and sale. The argument that uee 
in praotioe is a modiSed form of sale to 
one’s own patients does not seem to be a 
sound one. 

Thirdly, there is no previsions in the 
Bengal Morphia Rules oorresponding to 
rule 53 of the NotiBoation No. 562 S. R. 
If the Legislature intended to permit sale 
of morphia drugs by an approved praoti* 
tiouer to his own patients they would have 
provided for it explioity as they have 
done in the oaeo of opium and intoxioating 
drugs. 

Fourthly, rule 53 of the NotiBoation 
No. 562 S. R. provides for 

(1) Use in praotioe, 

(2) OoQjpouudiijg for tliu use of one’s 
own pationtb. 

(3) UiupeuaiiiK fur tlie iii:e of one’s own 
patients. 

A olear distinotion has been made between 


oase No. (1) and the other two oases. It 
would be logical to follow this distinotion 
in interpreting rule 5 of the Bengal Morphia 
Rules. 

Lastly, it is easy to note the distinotion 
between use in praotioe and serving on a 
presoription to a man’s patient. The former 
eompriees oases where morphia administered 
to a patient on the spot, e g.f in snrgioal opera* 
tioDs Or injnnotioDs by the medioal attendant. 
In the latter oase it is a matter of pure 
ohanoe that the prescribing doctor happens 
to have a dispensary of bis own. His duty 
as a physician ends with drawing up the 
presoription. The patient is at liberty to 
obtain tbe medioine in the usual oourse at 
a obemist’s shop duly lioensed to sell under 
tbe Aot. 

Sale of morphia, therefore, without a 
lioense is olearly a oontraventioD of the 
Bengal Morphia Rales, and as snob punishable 
under tbe Aot. 

Tbe presoriptious, Exhibit 1 and Exhibit 1 
(2), show (bat morphia was supplied from 
tbe dispensary of tbe aooused. Tbe aooused 
has not shown by tbe produotion of bis 
aoooont books or by examiniog his patients 
that no ooDsideration passed for the supply 
of these drugs and the presumption 
is that they were not given away free 
of obarge. On one of the presoriptious 
Exhibit 1 (2) is entered tbe word gratis. 
This is a pieoe of rebutting presumption 
on whiob tbe aooneed is entitled to the 
benefit of tbe doubt. But the fact that no 
snob entry is made on the other presorip* 
tioD, Exhibit 1, is a strong presumption that 
its contents were not supplied gratis: 
Morphia Hydro, was certainly sold on this 
presoription Exhibit 1 dated 22Dd May 1919, 
P. W, No. 2 says that aooused has no lioense. 
No lioense has been hitherto produced. The 
aooused is, therefore, found guilty on this 
obarge under teotion 9 of Act I of 1878 and 
sentenced to pay a fine of rupees fifty only, 
in default one week’s eimple imprieonment. 

The aooused is acquitted in respect of the 

remaining two charges. 

An appeal to the Sessions Court having 
been rejeoted, tbe aooused applied in revision 
to tbe High Court. 

The following are tho mitorial portions 
of the petition ; — 

"That the petitioner is a qualified and 
leading medioal praotitioner in tbe toirq 
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of Bangpnr, where be has kept up a 
persisteotly honest reputatiou during the 
last 16 years of bis praati^e and been 
eleoted to represent the locality on the 
Municipal Board. 

2. That on the 14th June last the 
Superintendent and some other offioers of 
the E seise Department raided his dispen^ 
sary, held a searoh at whioh the petitioner 
rendered ungrudging assistanos and took 
into onstody three presoriptions dated res* 
pectively 22nd May 1919, 13tb May 1919 
and 5th June 1919. 

3. That three test oases were then started 
against the petitioner under section 9 
of the Opium Act and the petitioner 
was acquitted in such two of them as 
related to the last two of the said 
prescriptions. 

4. That the prescription dated 22od May 
1919 was drawn up for one of the petitioner’s 
patients who bad undergone a surgical 
operation and was couched eubstantially 
in the following terms 

Rl. Liqr. Morphia Hydrooblor. m. X. 

Aqua ... ... ... cz. IV. 

One dose to be taken as directed. 

R2. Absoi bent cotton 1 Packet. 

5. That the total quantity of morphia 
contained in the said Recipe N^o. 1 was 
equivalent to the eleventh part of a grain, 
that the market price thereof is half a 
pice and that the price levied for the 
said prescription whioh bad been served 
at the petitioner’s dispensary was eight 
annas only, 

charge formulated against 
petitioner in regard to the said prescription 
was that he bad accepted oonsideratioD 
for the said item of morphia contrary to 
the provisions of the Bengal Morphia Rules. 

7. That the prosecution furnished no 
evidence whioh could establish that the 
said sum of 8 annas or any part thereof was 

appropriated against the price of the said 
morphia. 

8. That the learned Magistrate who 
tried the petitioner on the said charge 
discussed the law on the subject without 
properly considering in detail the evidence 
on record, and convicted the petitioner under 
section 9 of the Opium Act and sentenced 
him to pay a Bne of Ra. 50 or in default 
to undergo one week’s simple imprisonment. 


9. That the petitioner thereupon moved 
the learned Sessions Judge of Rangpur 
for a reference to this Hon’ble Court 
under section 438, Criminal Procedure Code. 

10. That the learned Sessions Judge 
held that the question of law was not free 
from doubt but accepting the interpretation 
placed thereon by the trying Magistrate 
refused the said motion on 2nd September 
1919. 

12. That being aggrieved by the said 
conviction and senteooe the petitioner begs 
to move your Lordships on the following, 
amongst other, 

ORODNDS. 

I. For that in the absenos of any 
evidence proving that the said sum of eight 
annas or any part thereof was charged 
against the pries of morphia contained in 
the said prescription, the learned Magis* 
trate has erred in law in ooovtetiog the 
petitioner under section 9 of Act I of 
1878. 

IT. For that the market price of the 
said morphia being only half a pice, the 
learned Magistrate ought to have found 
that the said sum of eight annas was 
accepted as the price of the absorbent 
wool. 

III. For that the facts found do not 
warrant a conviction under section 9 of the 
Opium Act. 

IV. For that the interpretation put upon 
the word ‘ Use’ in the Morphia Rules is 
too narrow and is not borne out by the 
context and by the frame of the Act. 

V. For that learned Magistrate ought 
to have held that the said term included 
both use for consideration and use for 
DO consideration and that the real limita¬ 
tion enacted by the clause in question 
was directed as against the class of persons 
to whom a qualiBed medical practitioner 
could sell morphia. 

\ I. b or that the learned Magistrate 
onght to have held that there was no 
infringement of the opium rules by the 
petitioner. 

VIl. For that having regard to the 
bona jido manner in which the petitioner 
acted throughout the searoh and the trial 
and the uniform reputation for honesty and 
rectitude that the petitioner has borne daring 
the course of his long practice, andte tho 
almost negligible value of the 
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used and alleged to have been obarged 
for, tbe eenteDoe passed opoD the petitiooer 
is too severe.” 

Babn Qirija Prosonna Santfal, for the 
Petitioner. 

Mr. Orr, for the Crown, 

JUDGMENT.—This Rale has been granted 
limiting it to tbe ground that ' tbe 
fasts found do not warrant a oonviotioo 
under section 9 of tbe Opium Act.” The 
.facts found are that tbe accused sold 
morphia as evidenced by his prescription, 
dated tbe 27tb May 1919. And that it 
was not supplied gratis. 

We think (bat tbe Magistrate was right 
in convicting tie accused. We consider 
bis judgment to be good and very well 
considered. Role 6 expressly states that 
an approved practitioner may possess 
mcrpbia fornseinbis ptactice but not for 
sale. The Magistrate is quite right in 
sajing that there is a clear distinction bet¬ 
ween use in practice and tale to one’s patients. 
We agree with tbe view expressed by him. 

The Role is, therefore, discharged and 
the conviction and sentence affirmed. 

Hule discharged. 


PATNA HIGH COURT. 

OaiMiNiL ReTisiON No. 69 o? It20. 
March 1, 1920. 

Present: —Mr. Justice Jwala Prasad. 
NIRGHIN MAHTON— Petitioner 

versus 

BMPEROR— Opposite Party, 

Criminal Procedure Code {Act 7 oj 1898), s, 195— 
Penal Code (Act XLV of 1860), s. 193—Evidence 
Act {I of 1872', «. 80— Perjury, (rial for—Prosecution, 
duty of—Recital in judgment, whether can take the 
place of deposition—Admissibility of recital—Sanction 
to prosecute, refusal to yrant by trial Court—Sessions 
Judge, interference by, when justified. 

In a prosecution under section 193, Penal Code, 
it is the duty of the prosecution to prove conclusively 
that the statement made by the accused was 
necessarily a false statement, [p. 661, col. 1.] 

The recital in a judgment of a statement made 
by a witness cannot take the place of a record of 
the deposition of tho witness, nor can such recital 
be aceeplcd as evidence under section 80 of the 


tl920 

Kvidence Act, and it, therefore, cannot form the 
basis of a prosecution under section 198 of tbe 
Penal Code, [p 662, col. 1.] 

Where a trial Court which has the advantage of 
seeing a witness in the box, and is cognisant of 
the full facts in connection with the case, refuses 
to sanction the prosecution of the witness, the 
Sessions Judge should not, unless a clear case is 
made out against the witness, too readily adopt a 
different view and grant sanction, [p. 652, col. 2{ 
p. 663, col. 1.] 

CiimiDal revision against the order of the 
Sessions Judge, Patna, dated the Slat 
January 1920. 

Messrs. 8. P. Varma, Sami and flam Prasad, 
for tbe Petitioner. 

The Assistant Government Advoeate, for 
tbe Opposite Party. 

JUDGMENT. 

JaWaLA Prasad, J.—The petitioner has 
been oonvioted under eeotion 193, Indian 
Penal Codr, of having made falsely tbe 
following statemenf: — ' There was no dispute 
in survey between me and tbe aooueed in 
respect of this orchard. Before the Attes* 
tation Officer, I did not eay that the deed 
was a /arct one.” 

Nirgbin Mahton, tbe petitioner, gave Lis 
evidence as a prosecution witness in a crimi¬ 
nal case brought against Misri Lai by one 
Bulaki Saha under section 323, Indian Penal 
Code, before Babo Dharikehan Singh, Deputy 
Magistratr, on 4th April 1919. In cross- 
examination on behalf of Mieri Lai, be 
admitted having executed a 8ale*deed in 
favour of Misri Lai in respect of an orchard 
for Re. 100 and denied that this sale-deed 

was a /arit one. Being further cross-examin¬ 
ed be made tbe statement quoted above. 
The passage oonsiets of two distinct state* 
mente. The Courta below have held that 
both tbe etatements are false. Tbe learned 
Sessions Judge has dealt with them together, 
I would prefer to deal with them separately. 

As to tbe Grst statement—** There was 
no dispute in survey between me and the 
aocneed in respect of this orchard”—it is 
clear from the statements both by Misri 
Lai and Qanoongo Ram Gobind Sahay (P« 
W. No. 3) that there was no dispute between 
the petitioner and Misri Lai daring (he 
Eurvey. Mieri Lai clearly states that there 
was no ianata at the time of hhanaputi 
which took place 2 years ago (1917) and 
that the petitioner filed a tanaza (dispute) 
fer tbe first time on the oooasion of the 
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ftUeatation in 1919. Qinoongo RamGobind 
Sahay also says the same fching. He olearly 
states that the survey operations terminated 
with the stage of khanapuri in the year 
1917 and that the dispute was filed at the 
attestation. He says that np to the stage of 
khanapuri it is survey operat’ou and the 
euhseqnent stages are the settlement opera* 
tions. He, therefore, makes a clear distinc¬ 
tion between the survey and the settlement 
stages. No doubt the petitioner filed a ianata 
at the attestation after the settlement stage 
had commenced, and the survey operations 
had ceased two years before that in 1917. 
The Courts below also recognized this 
distinction, but overruled the contention of 
the accused by the observation that these 
psople generally understand by the word 
*8UPvey’ the whole operation. When there 
is a distinction between the survey and the 
settlement stages as is recognized by the 
expert witness Qinoongo, the accused may 
fairly contend that be was Etrictly true in 
his statement “ there was no dispute in 
survey between me and the accusel in respect 
of this orchard.” There is no evidence on 
the record that the people generally under- 
stand by the word ‘survey’ the attestation 
stage aUo which is a part of settlement 
operations, much leas is there any evidence 
that the accused actnally did nnieratand so 
by the word ‘survey’ or that he was not 
making the distinction which actually exists 
between survey and settlement oparations. 
Moreover, the statement quoted above was 
made in answer to a question in cross exami¬ 
nation and apparently the question 
must have been—Was there any dispute 
between him and the accused in survey—and 
if the answer of the accused was ‘‘no,” the 
above etatement would appear in the form 
in which it finds place in the evidence of 
the aooueed. The question then arises in 
what sense the learned cross-examiner used 
the word ‘survey,’ whether be used it in 
the technical sense in which it is used by the 
survey authorities, or in the more popular 
sense. There is no evidence on the record 
of this case as to the meaning of the word 
‘survey’ in the question pot by the croHH- 
examiner. It lay upon the proAeoiitlon to 
prove conclusively that the atatoment in 
'■question made by the accused waa nooe^Huril; 
^a false one. The prosecution has, to my luiiid, 
'lailed to discharge this onus and the aoou'^ed 


cannot bs convicted upon a dubious interpre¬ 
tation of the word ‘survey.’ The prosecution 
has, therefore, failed to prove that the 
statemsut in question was necessarily false. 

As to the second statement, namely, Before 
the Attestation Offirer, I did not say that 
the deed was a farzi one,” its falsity rests 
entirely upon the judgment of the Assistant 
Settlement Officer, dated the 15th January 
1919, Exhibit A, in the body of which 
at one place the following passage 
occurs:— 

‘ Nirghin Mabton ist party who says 
that the sale deed, dated the 2Dd December 
1913, in favour of lari Lai is a farzi 
one and does not substantiate it by any 
evidenee.” 

It is obvious that the above is not a 
record of the verbatim statement or a 
translation of the verbatim statement made 
by aconsei on an examination of him by 
the Attestation Officer. The Attestation 
Officer during his investigation might have 
put some question to the petitioner and 
he might have mads some statement to 
him. It is not clear whether the above 
passage in the judgment of the Attestation 
Offiser is quoted from the statemeut of the 
petitioner actually made before him, or it 
is a statement of the petitioner’s oise 
taken from the dispute list prepared by 
the Qtnoongo five days before the judg¬ 
ment of the Attestation Officer. In any 
case, the recital in the judgment cannot 
oortainly take the place of a record of 
the deposition of the petitioner. The 
Qknoongo admits that there is no record 
by the Attestation Oiliier that the petitioner 
was examined on solemn affirmation or 
that his deposition was explained to him. 
He positive that the deposition was 
not signed by the anoused. Apparently the 
(^knoongo himself does not remember, and 
oannot possibly be expected to remember, 
the statement made by the witness 

witau he himself did not examine the 
petitioner or record bis statement. He 
c.o8« not pretend to know the exact words 
it, his examinatioD-in-ohief and it ii 
alear that he has simply to rely upon 
the passage quoted above in the judgoimU 
of the Assistant Settlement OfU>er in 
order to prove what the stateinor.l . ? the 
petitioner was before the latter o‘”’ r. 

This is clear from the followinj: - V■ -t 
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in bis Qro86*examinatioD oo bebal! of the 
petitioner:— 

'*Nirgbin stated before tbe Attestation 
Offioer that tbe eale-deed wbioh he bad 
exeented in favour of Isri Lai was a fartt 
one”. 

It is tbe ease of tbe proseontion that 
tbe word “Isri” in the above statement 
is not that of tbe petitioner. Aooording 
to tbe Qanoongo the above is a faithful 
record of wbat tbe petitioner stated 
before tbe Assistant Settlement Officer, 
for be does not say that tbe petitioner 
stated Misri La), and that tbe Assistant 
Settlement Officer by mistake reoorded Isri 
Lai.* If the Qanoongo is correct, then 
tbe case of tbe prosecution has no legs 
to stand on. The Courts below, however, 
explain it away by holding that Isri Lai 
must be a mistake for ‘Misri Lai.’ Be 
that as it may, tbe record of tbe statement 
of the petitioner in tbe judgment is not very 
faithful. It does not purport at all 
to be a deposition of the petitioner, for 
the recital above is incomplete. It has not 
been proved by tbe best evidence in tbe 
case, namely, that of tbe Assistant Settle¬ 
ment Officer, who recorded it, and in a 
oaee of this kind it is not permissible to 
prove the statement by secondary evidence, 
each as that of the Qanoongo. What was 
stated by the witness to tbe Assistant 
Settlement Officer could only be proved by 
him or by a record of tbe deposition of 
the petitioner with all the formalities 
required by law. The recital in the judg. 
ment uannot be accepted as evidence under 
section 80 of the Evidence Act. Besides, the 
attention of the petitioner was not drawn 
to tbe statement in questiun while he was 
being cross-examined in the Court of the 
Deputy Magistrate Baba Dharikshan Singh, 
when he is supposed to have made a con¬ 
trary statement, and no chance was given 
to him to explain it or to oorrsot himself, 
for it was opeu to tbe petitioner to correct 
himself at any stage of bis examination 
before Babu Dharikshan Singh. The learned 
Assistant Government Advocate oonoedes that 
the attention of the petitioner was not 
drawn to the previous statement said to 
have been made by him on the strength 
of which the petitioner has been convicted. 
It is obvious that the attention could not 
bav6 been drawn to it because the dispute 


list itself was not in tbe hands of the 
cross- examiner at the time when the state* 
ment in question, the subjeot*matter in 
charge, was made by the accused. Tbe 
ianaza and the decision of the Assistant 
Settlement Officer, Exhibit 2, were filed in 
the Court of the Deputy Magistrate on 
the 15th April 1919, while the witness 
was examined on the 4th April 1919. It 
has not, therefore, been proved in this 
case that tbe second statement also, namely, 

Before tbe Attestation Officer I did not 
say that tbe deed was a /am one ” made 
by tbe petitioner before Babu Dharikshan 
Siugb is false. 

Tbe result is that tbe conviction of and 
the sentence passed against tbe petitioner 
must be set aside and tbe fine, if already 
paid, should bdrefnuded. 

It may not be out of place to allude 
here to the way in which tbe proaeoution 
was started in this case. The Deputy Magis¬ 
trate before whom the petitioner was 
examined refused to give sanction to Misri 
Lai to prosecute tbe petitioner for perjury 
on very strong grounds, namely, that there 
was no mala fide intention on the part of 
the petitioner in making tbe statement in 
question, that Misri Lai was a man of 
fighting temperameut, and sanction was 
applied for to wreak vengeance on the 
petitioner who had ventured to depose 
against him and finally that the case was 
not a fit one in which sanction ehoold 
be given. Tbe learned Sessions Judge, to 
whom Misri Lai appealed against the order 
of the Magistrate refusing sanotioD, agreed 
with the Magistrate that it was net a fit 
case in wbioh sanction should ba given to 
the complainant, but be himself directed 
the prosecution of tbe accused under 
section 476 of tbe Coda of Criminal 
Procedure. No doubt discretion is vested 
in the Sessions Judge to direct prosecution 
under section 476 of the Code and this 
Court declined at that stage to interfere 
with that discretion. It is clear, however, 
that the learned Sessions Judge would have 
been well advised if be bad used his powers 
sparingly in this case. When the trial 
Court, which had the advantage of seeing 
the petitioner in the box and was cognizant 
of the full facts in conneation with the 
case in which the petitioner was examined, 
did not think it right to give sanction fqtf 
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prOBOOutioDi the learned SesBioDB Jadge should 
have been obary in taking a different view 
nnlesB the oaae was clearly made out against 
the petitioner. He had the record with 
him and had be fully oonsidered the matter, 
he would not have perhaps himself started 
the proseoution in this ease. There was 
at least a elear ease of doubt as to whether 
the etatetnent made by the aooased was 
false and the benefit of the doubt should have 
b 36 n given to the petitioner and he should 
not have been put on his trial on an off 

ohanoe of oonvietion. 

Conviction and sentence set aside. 


LOWER BURMA CHIEF COURT. 
Cbimimal RenaiOM No. 208>B of 1919. 

Aujfust 25, 1919. 

Present:—Sir Daniel Twomey, Kt., 

Chief Judge. 

MAHOMED HOSAIN —Applicant 

versus 

MA PWA HNIT—Re.^pondbmt. 

Criminal Procedure Code (Act V o/189S^, s. 488— 
Muhammadan Law — Maintenance, order for — Divorce, 
effect of—Period for which order effective. 

A Muhammadan wife obtained an order for 
maintenanco, and applied to the Court for tlie 
recovery of arrears due therennder. Tho husband 
pleaded that ho had divorced her, and was, there* 
fore, no longer bound by the order. The wife denied 
knowledge of the divorce, which she alleged was 
pronounced in hsr absence and which come to her 
knowledge only when her husband raised the plea: 

Held, that the order of maintenance would become 
inoperative on the expiration of the divorced wife’s 
iddat, and that, in this case, that period should nob 
be deemed to have expired until the expiry of three 
months from the date on which she was inado 
cognisant of tho divorce, [p 664, col. !•] 

Mr, Rahman^ for the Applicant. 

Mr. for the Respoudent. 

JUDGMENT.—The applioant Mahomed 
Hosain was ordered on the I7th November 
)917 to pay Rs. 25 a month for the maio- 
teoanoe of his wife Ma Pwa Hnit and Rs. 15 
a month for the maintenance of his three 
ohildren by her. On the 12tb Augast 101^ 
Ma Pwa Hnit applied to the 
Magistrate for the recovery of arrears 
of maintenance money on the abov'j 
order. On the 3rd September 1918 tho 
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applioant filed a petition pleading that he 
had divoroed her on the 19th Joly 1918 
and, therefore, that he was no longer boun4 
to pay for her maintenanos. The Magistrate 
held that there was no valid divoroe and be 
dismissed the applioanPs petition. The ap* 
plioant then filed a petition in the Sessions 
Court in revision, and the learned Sessions 
Judge has submitted the prooeedings to this 
Court with his opinion that the applioant 
divoroed the respondent aooording to Mubam* 
madan Law on the 19tb July 1918 and that 
he was entitled to have the maintenanoe 
order oanoelled on the expiry of three 
months from that date, t.e, the expiry of the 
period of iddat. 

Both parties were represented by Counsel 
at the hearing of the oase in this Court. 
For the respondent it is not now urged that 
the divoroe is invalid, but it is urged that 
the wife was not oognizaut of the talak 
which was prononnoed in her absenoS; and 
seoondly, that the respondent was not shown 
to ha in a state of parity ” at the time of its 
prononnoement, 

The applioant's oase was that although 
the tilak was pronounoed in the 
respondent’s absenoe, she was informed 
of the divoroe by letter. She denies 
receiving any letter about it and it 
oannot be held that she did receive snob a 
letter. The law is clear that the repudiation 
to be eSeotive must come to the wife’s know* 
ledge, and it cannot be held in this oase that 
she bsoame oognizint of it till the 3rd Sep* 
tember 1918 when the applioant filed his 
petition against the continuanoe of the main* 
tenanoe order. 

The condition as to “purity’’ appears to 
be e.ssential in the oase of Sbias, but not 
in the case of Mahomedans governed by tbs 
Hanafi Sahool of Law {vide Amir Alia 
Muhammadan Law, 4th Elition, Volume 2, 
page 50 ). The parties in this oase are 
said to be Sunnie, » e., belonging to the 
Hanafi .School. But, in any oase, it has never 
been pleaded by the I'espondent that she 
v/aa not in a state of “ purity ” at the time 
of the divoroe. It is a matter specially 
within her own knowledge, and in the 
absence of any plea to the contrary I 
think it is right to assume tint she was 
iu a state of “ purity.” 

Aooording to tbs ruling in tiie Alle' '-‘.ui 
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eaie of Vtn Muhammad, In the maiieroj thepeli- 
tionoj (1) whioh was followed in Maung Ba Shtte 
V. Ma Nyun (2), the oiderof maintenanoe does 
not beocme inoperative until the expiration 
of the divoraed wife’s iddat or term of pro* 
batioD. In the present case the iddat shcnld 
not be deemed to have expired nntil the 
expiry of three months from the date on 
which Ma Pwa Hnit vae made cognizant 
of the divorce, ttr., three months from the 
3rd September 1918. Her maintenanee ie, 
therefore, payable by the applicant np to the 
3rd December 1918. 

The order of the let Additional Magis¬ 
trate, Wakema, dated 24tb Febrnary 1919, 
in Criminal Misoellaneona Case Xo 48 of 
1918, is modi6ed accordingly; that is to 
say, the applicant mast continne to pay 
his wife’s mainterance up to 3rd Decern* 
her 1918. The payment of Bs. 25 for the 
wife shonld cease from that date, the origin* 
al order for maintenanee oontinning only 
as regards the monthly payment of Re. 15 
for the three children. 

Order modi^ei. 

(1) 6 A. 226; A. W.N.(1882) 237; 3 Ind. Dec. (n. s ) 

193. 

(2) » Ind. Cns. 457; 4 Bur. L T. 13; 12 Cr, L J. 
82. 


PATNA HIGH COURT. 

Crimikal Muobclakeojs Ca(k No. 29 (p 1920 

April 28. 192n. 

Prestnt: —Mr, Justice Jwala Prasad. 
REKHA AHlR— Petitioner 

vtrsue 

EMPEROR—Opposite Party. 

Criminal Procedure Code (Acf T of 1898), ft. 628— 
Transfer of case—Apprehension against fair and impar¬ 
tial trial- JJelay in eramining complaitiant^Diireguid 
of prelimhiaries prescnhed by Code, ejfect of. 

In dealinff wiili applications for the transfer of 
rases each case must he decided upon its o^Y)l 
circumstances, [p. 166, col. 1] 

Jtisnot every kind of apprehension that will 
entitle an accused person to a transfer of the case 
against him; there must, upon the record, be reason, 
able grounds for apprehending that the trial would 
not be fair and Impartial. Inordinate delay in 
examining the complainant, or a disregard of the 
preliminaries pr escribed by the Code of Criminal 
Procedure for dealing with complaints, mul 
awaitinglheconsideralio n of the evidence iu suother 
cn^^o with which the accused has no concern in 
order to decide whether <? ny action should be taken 
upon fh‘' complaint, arc jnft ttore which offord reason 


to the aceneed to apprehend that he will not hare' a 
fair and impartial trial, and each a case ia a proper 
one in which to direct a transfer. [^. 666. cols. 1 & 2.] 

CrimiDal revision against the order of. the 
Distriot Magistrate, Chapra, dated the 9th 
Maroh 1920, refusing to transfer a eass 
pending against the petitioner in the Court 
of the Sab Deputy Magistrate, Gopalgaoj. 

FACTS appear from the following order 
of the Deputy Magistrate, Gopalgaoj, dated 
the 3rd Maroh 1920, 

"Aooused Rekba Ahir only appears. 
The service report of summoneeB against 
the remaining aooused read: they havebeen 
bung np and served. The learned Pleader 
on behalf of the present aooused raises the 
question of my jurisdiotion in trying the ease 
on the following grounds;— 

1. That the summons was not issued on 
bearing the complainant on examination but 
upon the evidenee of the other ease and 
that this Court has taken oognizanoe of the 
oomplaint underseotion 190 (c), Criminal 
Prooedure Code, and if it has not, the exami* 
nation of oomplaioaot was neoessary, 

2. That his ease, aooording to my order 
dated 3'./th January 1920 should have been 
seen after the disposal of the other ease and 
as EDob the order passed on 19tb February 
was illegal. 

(3) That the oomplainant eboold have been 
examined at onoe and not after a long time 
on 2l8t February. 

The oognizADce of this oomplaint, the 
'protest petition being treated as oomplaint, 
was already taken by the Sub'DIvisional 
Magistrate and 1 have no snob power as 
a Subordinate Magistrate. 1 examined the 
oomplainant under seotion 200, olause (o)» 
as this must be done aooording to my inter* 
pretatioD and impression. The evidenee of 
the other ease led me to hold that 
there is a prtma facie oase against the 
aooused in this oase. I think the time 
taken to oonsider and pass the orders 
dated 19tb Febrnary and ^lat February 
aoted as a sabstitute of a preliminary 
enquiry for proceeding with a trial. The 
order dated cOth January was not a 
judgment and 1 think I am entitled to 
review it, being an ordinary order of this 
prooeeding. The time taken is not long, as 
the full faots in the written statement of 
the aoonsed in the other oase were given 
on 14th ^obruar^ and th^ eare diary was do| 
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sliown to me till 1 heard the argament. I 
find that the groonds urged are not sound and 
legally justiBed/* 

Messrs, A, B, Mukherjee and Bai Quru 
Saran Fratad, for Mr. B. N. MiUert for the 
Petitioner. 

The Assistant Government Advocate, for 
the Grown. 

JUDGMENT. 

JwALi Prasad, J.—>Upon the information 
of one Kuldip Rai, lodged on 15th November 
1919, two ooonrrenoes were disoloeed: one 
between himself and Chandra Khan in'the 
field of the latter judgment^debtor, and the 
other between the oomplainant's men and 
some other persons in Bisbunpura Bazar. 
The oomplaint in both the oases was one 
and the same, but the plao^ of ooourrenoe 
and the aooused were different in both the 
oases. 

The Sub'Inspeotor submitted his report 
in respeot of both the ooonrrenees, holding 
that the first ooourrenoe was proved in 
respeot of whioh he submitted a obarge* 
sheet, and that the seoond was not proved. 

The aoansed in the first ease were upon 
the obarg(*sbeet put on their trial and 
the oase was made over to the Sub-Deputy 
Magistrate of Gopalganj for disposal. The 
witnesses for the proseoution in that oase 
were examined between the 27(h and the 
29tb November. On the latter date, the 
oomplaioant put in a petition, before the 
Sub'Divisional Officer of Gopalganj, express' 
ing bis dissatisfaetioD with the report of 
the Police as regards the Feoond ooour* 
renoe. That oomplaint was transferred to 
the same Deputy Magistrate who was 
holding trial in the first oase, for 
disposal. 

On the 30tb January the Sub'Deputy 
Magistrate, without examining the oom- 
plainant, ordered the oase to be pot up 
after the dispofal of the first oase. The 
arguments in the first oase fioished on the 
I4th February. On the lyth February the 
Magistrate made the following order in the 
seoond oase: — 

Considered the evidenoe in the other 
ease. Issue notioe to Kuldip Rai to 
appear on 2L8t February 1920 for liia exaiui- 
nation.** 

On the 2lst February, the oomplaiiihiit 
was examined on oath, and the aaoused 
in that oase was sommoned nnder eeotions 


147 and 323, Indian Penal Code, fixing the 
3rd Maroh for hearing. That was the 
date fixed for the delivery of judgment 
in the first oase, but the judgment was 
not delivered and was adjourned to 18th 
Mareb. 

The aoeused in the seoond oase objeoted 
to the trial of their oase on the ground 
that oognizanoe was not properly taken 
and that they were summonsd not npon 
the merits of the oomplaint, nor npon any 
enquiry held under seotion 2i2 of the 
Code of Criminal Prooedure, but that they 
were summoned upon the impression of the 
Magistrate on the evidenoa resorded in the 
first oase with whioh the aooused in the seoond 
oase bad no oonoern. 

The Magistrate overruled this oonten* 
tioo, observing as follows :—“The evidenoe 
of the other oase led me to bold that 
there is a prima facte oase against the 
aoonsed in this oase. 1 think the time 
taken to oonsider and pass the orders 
dated 19th February and 21st February 
aoted as a substitute of a preliminary 
enquiry for prooeeding with a trial.” 

Jt is thus olear that but for what was 
disolosed in the trial of the first oase 
the Magistrate would not have thought 
of taking any aotion npon the oomplaint 
in the second oase. 

The petitioners moved this Court against 
the order of the Magistrate summoning 
them, on the ground that it was illegal. 
That petition was summarily rejeoted. They 
then made the present application for 
transfer of the oase to the file of some 
other Magistrate. This application was 
admitted and has now been put np for 
hearing. I have, therefore, to oonsider 
whether there is suffiaient ground for 
tiaosferring the oase from the file of the 
Sub Deputy Magistrate to that of some 
other Magistrate, 

The petitioner urges that there is 
reasonable ground for his apprehension that 
be will not reoeipe a fair trial at the 
bands of the Magistrate. The learned 
Asfistant Gavernmeut Advocate strenuously 

opposes this applioition. in support of 
his oontention, he oites the aiitliunty of 
Amrit Aloyidal v. Kmperor (1/ deoideii 


(!) 37 hid. Cna. 159- I P. L. J 
95; (’.917) Pat. 30; 3 P. L. W. VO, 
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by a Benob oi this Coart. Thatdeoision 
related to a ooanter oase and it was held 
there that there was no reasooable groaod 
for apprebensiop, merely beoause the Judge 
in a former ease had expressed certain views 
as to which of the two versions was 
Borreot. The learned Vakil on behalf of 
the applicant distingaishes that case from 
the present one upon the ground that the case 
on the evidence of which the Magistrate 
summoned the accused was not a counter* 
case to the present one. 

Wuhout expressing any opinion as to 
whether this dlstiuotion is real or otherwise, 
I thick that in a case of transfer each ease 
is to be decided upon its own oiraumstaDces. 
It ib (rue that every kind of apprehension 
will not entitle an aooa>ed person to a trans¬ 
fer of bis case, but that upon the record 
there most be reasonable ground for an 
apprehension that the trial would not be 
fair and impartial. In the present case the 
Magistrate had inordinately delayed the 
examiuatioD of the complainant when the 
complaint was transferred to him on the 
30th January. The Code requires that the 
complainant should be examined aa soon 
as the complaint is presented, though there 
is no limit of time prescribed for it, and 
when a complaint is transferred under sec¬ 
tion U'2 of the Code to anothei Magistrate 
without the oomplaioant having been ex¬ 
amined by the Magistrate taking oogniziuce 
of it, the Magistrate to whom the case is 
transferred is cqually required to forthwith 
reduce the examination of the complainant 
on calh <0 writircr. If the Magistrate had 
then examined the complainant, he would 
have been in a position to determine solely 
upon the merits of the complaint whether 
the accused should or should not be sum¬ 
moned, and if he had distrusted in any way 
the truth of the case he would have 
started an enquiry under section 202 of 
the Code. There was absolutely no reason 
for the Magistrate to disregard these pre¬ 
liminaries prescribed by the Code and to 
await the consideration cf the evidence in 
another case in order to decide whether any 
action should or should not be taken upon 
the complaint in question. And when after 
a lapee of three months after the first in¬ 
formation was lodged, which the Police on 
local inspeolioD had reported to be untrue, 
ftrid when long after the oomplaint was filed 


in Court, the Magistrate suddenly, upon 
something that transpired in a ease with 
which the accused had no oonoern, thinks 
of starting a prosecution against the aoonsed 
and summoning him without in any way 
enquiring as to the truth or otherwise of 
the belated complaint, it cannot be said 
that the accused had not reason to apprehend 
that the Magistrate was anduly prejndioad 
against him. The other case was over on 
the 14th February and the Magistrate had 
considered the evidence in that case so far 
as the charge against the present accused 
was ooDoeroed, yet be did not like to let 
the accused kuow bis own views of the 
evidence, by delaying the delivery of his 
judgment in that ease and patting it off 
from day to day until three months have 
already elapsed. Why this conoealmeutfrom 
the aoonsed P The accused was entitled to 
know the clear views of the Magistrate 
upon the evidence in the other case which 
led him to believe the truth of the present 
complaint. If the judgment in that case 
were delivered, the accused would perhaps 
have been in a better position to judge of 
the groQud upon which the Magistrate acted 
in that case for summoning him in the present 
ease. He would then have been perhaps 
in a better position to meet the grounds 
npoD which the evidence iu that case was 
held by the Magistrate to bear upon the 
truth or otherwise of the present case. 

These grounds may not be sufficient to 
impugn any real bias in the mind of the 
Magistrate against the petitiouer, yet they 
are sufficient to raise a reasonable apprehen¬ 
sion in the mind of the accused as to bis 
receiving fair and impartial trial. 

To my mind, strong grounds have been 
made out for the transfer of this case, and 
T, therefore, direct that cbis case be beard by 
some other Magistrate available at Gopalgauj, 
or by any other Magistrate near that Sub- 
Division either at Sewan or at Ghapra, to 
be selected by the District Magistrate of 
Saran. 

Application allomd. 
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LAHORE HIGH COURT. 

Obiminal Appeal No. 219 op 1920 . 

May 10. 1920. 

Present: — Jastioe Sbadi Lai, Chief 
Jnatiae, aod Mr. Jastioe Wilberforoe, 
SUNDAR SINGH AND another— 
CONViors—AppeLUNTS 
versus 

EMPEROR— Respondent. 

Approver—Statement made at end of tiial, value of 
—Corroboration —S<affimen^s extorted by Police under 
threat of implication, value of. 

An approver’s evidence is in itself tainted evidence 
though in some cases it may be worthy of belief 
for various reasons, but the nncoroborated state¬ 
ment of an approver taken at the end of the trial 
is of no value whatever, [p 668, col. 2.j 

Statements of witnesses extorted by the Police 
under threats of implication in the crime cannot 
fail to detract from the value of their evidence, 
especially where they had no reason for refraining 
from deposing against the culprits, [p. 668, col. l.J 

Appeal from the order of the Sessiooe 
Jadge, Gardaspar, dated the 26th February 
1920. 

Bakbabi Tek Ohand and Lala Ditean 
Ohand Sainit for the Appellaota. 

Mr. Herbert, Governmeot Advooate, for the 
ReBpoDdeot. 

JUDGMENT.—In this ease the Sessions 
Jndge of Gardaspnr, agreeing with the 
Assessors, baa oonvioted Sandar Singh and 
Harnam Singh of the roarder of one Udbam 
Singh OB the night of the 13th of Ootober 
last and has sentenoed them to be hanged. 
We have heard their appeals argned 
exhanstively by Mr. Tek Chand and the 
sentenoes of death are also before as for 
oonfirmation. The third aoansed in the 
same ease, Hazara Singh, beoame an 
approver after the aonolasion of the pro* 
sesntion evidence and was discharged, 

Briefly the story for the proeeontion is 
that the two brothers, Suodar Singh, and 
Harnam Singh, had been moch troabled in 
civil and criminal litigation by Udbam 
Singh. There had been one criminal case 
between them in which some of the family 
of the aooaeed were fined under section 323 
in 191i, and there had been three pre* 
emption oases of which one was pending 
on the date of the murder. On the day 
before the murder a Local Commissioner 
had visited the village in order to ascertain 
the cost of a well sunk on the land iu 
cf^puti, and on this occasion abusive laugnaga 


is said to have passed between the parties. 
Embittered by this litigation the two 
brothers, Suodar Singh and Harnam Siogb, 
are raid to have determined to remove 
their troublesome euemy and to have 
obtained the assistance of tbeir consin 
Hszi^ra Siogh. They, therefore, visited bis 
bara where be was sleeping, eaily in tbe 
night, and after killing him there took 
bis body on a mare to tbe river, some 
ten milee away, and out it up in small 
pieces and threw it in the river. Their 
crime was witnessed by four persons, Amir 
chovhtdar, Xharak Singh, Natha Sisgb, 
and Gurbattu. There was also much other 
evidence produced of persona who saw them 
going to and coming back from the river 
after tbe ooourreuce, and there was also 
evidence of tbe discovery of tbe bones of 
the deceased and of other articles belong, 
ing to him or to the murderers. Finally 
these was a detailed statement of tbe ap* 
prover. Mr. Tek Chand has in very coathing 
language criticised the whole of this evidence 
and asks us to hold that it is false from 
the beginning to tbe end. He does not, 
however, seriously press bis ground of 
appeal that Udbam Singh has not been 
murdered. The whole of the case, as Mr. 
Herbert for the Crown admitted, depends 
upon tbe credibility of tbe eye-witnesses 
and tbe approver and we will, therefore, 
begin by examining tbeir evidence. At 
tbe time of the murder the moon bad 
apparently just risen and it was easy, 
therefore, for persons well acquainted with 
the accused to recognise them from a 
short distance. There were several people 
sleeping in the vicinity and of these four 
are said to have been awakened by the 
noise and to have seen the murderers. 
As is shown by the plan, the witnesses 
were standing round the scene of tbe 
oaourreLoc. None of them interfered and 
the accused were able to take away the 
body unmolested. Immediately after their 
departure tbe relations of the deceased, 
Umbnrdars and other villagers arrived and 
after some sort of pursuit Laobman Singh, 
tho first cousin of the deceased, went with 
Amir chowkidar and others to report the 
case to the Police. Inspite, however, of 
the presence of the alleged eye wifcnessef' 
on tbe spot before bis departure 
knowledge which be mu 3 t o’-' ’ -li 
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from thorn, he made a report that hie 
saepision fell apon nioe persons among 
whom the three aoonsed were inoladed. 
This statement was not eontradioted by 
Amir chowhidart who was present. It is 
snggeBted that Amir and other witnesses 
did not dieelose their knowledge oat of 
fear. We find it diffioalt, however, to aooept 
this theory as the enlprits had long 
departed, and as none of the eye-witnesses, 
exeept Garhattn, were well disposed to the 
aooased. The above oironmstanoes are in 
no way in favour of their eredibility, and 
oar distrust of their evidenoe is farther 
increased by the oiroumstanoes in whioh 
they came forward to give their evidence. 
According to the statements of the 
witnesses themselves, none of them disclosed 
their knowledge on the arrival of the 
Police and eventually only after some 
Police pressure. It may be noted that no 
proper invetigation began till the 15th. 
Natha Singh says that he made hie 
statement on the 16th. Kharak Singh says 
that be did not speak out till 4 or 5 
days after the oooarrenoe, and then only 
after having denied all knowledge and 
after having been threatened by the Sub- 
Inspector of Police that he himself would 
be implicated unless he made a statement. 
The same was the case with Gurbattu. 
The timnis show that Natba Singh and 
Kbarak Singh made their present state 
ments on the 16tb, and this is probably 
correct, bnt there is on information on 
the record to this effect as although the 
Sub-Inspector says be ecquired from them 
on this date, be does not say that they 
made their present statements on the 16th. 
The fact that the statements of the 
witnesses were extorted by the Police 
under threats of implication in the crime 
cannot fail to detract from the value of 
tbeir evidenoe and this is especially the 
ease when none of them, except, perhaps, 
Garbattu, had any reason for refraining 
from deposing against the culprits. As 
for Amir chotehidar, it is obvious that his 
present statement is worthless and it has 
been rightly discarded by the Court below. 
We notice also that on the 15th he said 
to the Police that he had seen four 
murderers but could not identify them. 

The Seseions Judge did not trust 

- ^prbatlu and we agree with hie opinion 


regarding this witness. He, however, 
bslieved Kbarak Singh and also Natha 
Singh to a modified extent. We do not 
believe Natba Singh to any extent, as be 
is badly disposed towards the accused and 
would certainly have spoken against them 
at ones. We are not also inclined to 
trust Kharak Singh in view of the first 
report, and his subsequent denial of all 
knowledge, and the fact that be made 
his final statement under Police pressure. 

We do not believe any of the eye¬ 
witnesses, and there remains the statement 
of the approver made, as we have mentioned, 
at the oonolusion of the trial. He was 
aware of the statements made by the 
witnesses and whatever his previous 
knowledge, be was in a position lo make 
the statement which be did, and he had 
every inducement to make it. His state¬ 
ment threw no new light on the case and 
no material corroboration of it was possible. 
An approver’s evidenoe is in itself tainted 
evidence, though in some oases it may be 
worthy of belief for varions reasons, but 
we bold without hesitation that the 
DDOorroborated statement of an approver 
taken at the end of the trial is and 
must be of no value whatever, and we 
have some difficulty in understanding why 
the SesaioDB Judge tendered a pardon to 
Hazara Singh. 

The evidenoe of the eye-witnesses and 
the approver being disbelieved, it is obvious 
that the prosecution case must fail, but 
there are some other pieces of evidence 
relied on by the Sessions Judge which 
require a brief discussion. In the first 
place Snodar Singh is said to have pointed 
out the place where the body of the 
victim was out up into pieces and thrown 
in the* river, and from this place humman 
bDoes were said to have been found. 
The Sessions Judge held that the pieces 
of bones found were undoubtedly those 
of a human being, but as Mr. Tek Ohand 
points out, this finding is in no way 
warranted by the medical dvidence. The 
Doctor said that be could give no informa¬ 
tion as to 25 nieces of bones, but that 
one piece might have formed part of 
the temporal bone and that be was 
uncertain on this point. Thera is, there¬ 
fore, doubt as to the nature of tho boc^j 
fpQBd, 
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In tbe eeoood plRoe Mr. Tek Chand 
oontests tbe admissibility of tbe state¬ 
ment said to have been made by Sandar 
Singb, whioh led to tbe disooyery. He 
points oot that Hazara Singh had ad« 
mittedly given fall information before 
Sandar Singh made bis statement. It is 
not nesessary, however, for as to dieoass 
tbe legal admissibilty of this evidenos, as 
it is not shown that any diaaovery was 
made in oonseqaenoe of Sandar Singh’s 
statement. At the same plase a jhul and 
a rope belonging to Hazara Singh were 
said to have been found, bat as pointed 
oat by Mr. Tek Cband, this evidence 
would only tell against Hazara Singb. 
However, there appears to ns oonsiderable 
doubt as to the identity of these articles. 
Regarding the 'Aul, there is only tbe 
statement of one witners which appears 
worthy of little credit, while the mother 
and tbe brother of Eezara Singh both 
denied that it belonged to him. 

There is also some evidence regarding 
the recovery of a saddle said to have 
been used on tbe mare when going to tbe 
river and a jhul belonging to tbe deceased. 
They are said to have been foand in tbe 
chart field of Bahadur Siugh. But this 
recovery was made in tbe absence of tbe 
Police and through one Tara Singb, who 
is very hostile to tbe accused. It is not 
surprising that tbe jhul bore marks of 
human blood but such marks were absent 
on the saddle. We do not think this 
evidence of any value. 

Finally there remain tbe statements of 
tbe persons who saw tbe accused going to 
and coming back from tbe river. Tbe 
evidence of most of them has been disbe¬ 
lieved by tbe Sessione Judge and rightly so, 
in our opiulon. He thinks, however, that 
Bbagat Singb and Natbo ckuhra might 
have seen Hazara Singh and Sandar 
Singb returning from the river. Bbagat 
Singb, however, is obviously a hostile 
witness and he was produced by Tara 
Singb and other enemies of the accused, 
while Natbu chuhra is a servant of Bbagat 
Siugbi There are other reasons for 
disbelieving this witness which need not be 
mentioned. 

After a careful hearing of the case and 
a. perusal of the evidence and the Police 
diaries, we are unable to be eatisfied ai 


to the guilt of tbe appellants and wei 
therefore, accept their appeal and acquit 
them. 

Appeal accepted. 


PATNA HIGH COURT. 

Criminal Rivi 810 >i No. 119 of 1920. 
April 23. 1920. 

Preterit; —Mr. Justice Saltan Ahmed. 

Sheihh NURUL HASSAN-PETiTiONiR 

tersus 

EMPEROR— Opposite Party. 

Penal Code {Act XLV of I860), s, 406— Criminal 
breach of trust by servant-^Trust, nature of, to be 
established—Transaction involving adjustment of 
accounts—Retention of money, whether ogence. 

Accused was employed us agent by tbe com. 
plainant to collect on his behalf the taxes of tbe 
Union Committee. He was to receive as remuneration 
10 percent, of the collections, and was to hand over 
the collections, less bis remuneration, to his master 
or to pay the money into the treasury, no period 
being fixed for the latter pQri) 08 e. It was alleged 
that while in charge of the collections ho failed to 
account for a certain sum of money collected by 
him.He was accordingly convicted of criminal breach 
of trust under section 406 of the Penal Code: 

Held, that in such cases the nature of the trust 
should be established: that as the accused was 
untitled to deduct his remuneration from the 
collections, and as no period was fixed for payment 
into the treasury, a charge of criminal breach of 
trust could only be maintained after an adjustment 
of accounts, the mere fact that ho retained the sums 
collected not being conclusive proof of criminal 
breach of trust, and that the conviction was, 
therefore, not maintainable, [p. 670, cols, 1 & 2.] 

Crimioal revision against the order, 
dated 21st February 1920, of tbe Distrist 
Magistrate, Bbagalpur, against tbe order of 
tbe Deputy Magistrate, 2Dd class, Madhepure, 
dated 8th January 1920. 

Mr. Rhurshed Haanain, for tbe Petitioner. 

The Assistant Government Advocate, for 
tbe Crown. 

JUDGMENT. 

SuLTAii Ahmed. J, —-This is an application 
on behalf of one Shaikh Nurul Haesan 
against his conviction and sentence under 
section 406 of tbe Indian Penal Code. The 
case for the Crown is that he between the 
18th August 1918 and the 27th March 1919, 
being entrusted with the collection of taxes 
of the Madhepura UnionCommittee, 
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breaah of trust in respect of llj, 53*2. 
The facts in the case are not very much 
disputed. It appears that the aooased was 
employed as agent by Rameshar Marwari 
to collect on bis behalf the taxes of the 
Union Committee. The remuneration of the 
accused was 6xed by Rameshar Marwari to 
be 10 per cent of the collection. It appears 
that before the 12th October 1919 one 
Sudama Prasad was employed by Rameshar 
for this purpose. His services having been 
dispensed with on that date Nnrnl Hassan, 
the present aooased, was appointed as 
Ramesbar’s agent, and the case for 
the Crown is that during the time that 
he bad been in charge of the ooUeetion of the 
taxes be committed oriminal breach of 
trust with respect to Rs. 53 2. On these 
facts the accused was convicted under 
lection 406, as stated above, and sentenced to 

four months’rigorous imprisonment. An appeal 
having been preferred, the oonviotion and 
sentence were upheld. This application has 
now been Sled in this Court, and a Divieional 
Bench of this Court issued a Rule to show 
oause why the oonviotion and sentence of 
the petitioner should not he set aside. The 
learned Vakil appearing on behalf of the 
petitioner mainly oontends that the petitioner 
oouid not be convicted under section 406, 
Indian Penal Code, unless it was found that 
be dishonestly misappropriated or disposed of 
the money in violation of any direction of 
law presoribiBg the mode in which such 
trust was to be discharged or of any legal 
contract, express or implied, that touched on 
the discharge of such trust. Rameshwar 
Marwari who was cross-examined in the case 
stated as follows:—“l had instructed Nurul 
Hasean to bring the oolldotion amount to me 
or deposit that in the treasury. I had not 
fixed any period for depositing the collection 
money iuto the treasury”. It is obvious that 
the accused was a servant of Rameshar 
Marwari and had nothing to do with the 
Union Committee, and if he deposited the 
sums oolh-oted by him into the treasury he 
did soon behalf of his principal Rameshar 
and, therefore, it is absolutely clear that if 
there was any trust that trust was created 
by Rameshar, and before the oonviotion 
under section 40S of the Indian Penal Code 
can be maintained, it is necessary to know 
the terms under which that trust was created. 
On the evidence of Rameshar Marwari, 


which I have quoted above, it is obvious 
that Rameshar bad not Bxed any period for 
the deposit of the collection money into the 
treasury. Then secondly on the facts 
found the accused had to receive 10 per 
cent, of the collections as his remuneration, 
and it appears from the prosecution evidence 
that the previons agent Sudhama Prasad 
used as a matter of fact sometimes to deduct 
his remuneration of 5 per cent, from the 
colleotion that be used to make. Unfor- 
Innately no reference has been made to this 
evidence either in the judgment of the 
trial Coart or the judgment of the lower 
Appellate Court. If this evidence is accept¬ 
ed, then the accused would be entitled to a 
deduction of 10 per cent, of the collection as 
his remuneration. On the evidence of 
Rameshar quoted above and also on the 
evidence that Sudhama Prasad used to retain 
5 per cenl. as his remuneration, in my 
opinion no charge of oriminal breach of 
trust can be maintained without an adjust¬ 
ment of accounts between Rameshar and 
the petitioner. The oonviotion and sentence 
of the petitioner must, therefore, be set 
aside. 

It was held in the case of Mathura Preuad 
V. Emperor U) that “the retention of money 
by a servant or clerk for fifteen months after 
its receipt raises a very serious deubt of 
hona tiiei against him, but the mere reten¬ 
tion is not conclusive proof of oriminal 
misappropriation or oriminal breach of 
trust”. If there had been evidence on the 
record that Rameshar had fixed any period 
for depositing the collection money into the 
treasury, surely the conviction of the aooased 
would have been nphelu, but in the abseuoe 
of that evidence the oonviotion must be set 
aside. The result is that the oonviotion of 
the accused under section 4C6 is set aside. 
He will now be discharged from his 
bail. 

Oonviction set aside, 

(1) 40Iud.Cas. 203; 18 Cr. L. J.656. 
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LAHORE HIGH COURT. 

Orimihal Revisioh AppLicmoN No. 1612 

OP 1919. 

May 8, 1920. 

Present’. —Mr. Jnstioe Daodas. 

SRI NAWAS AND oTasBS—OoNVicra— 

Petitioners 

« 

versus 

EMPEROR—RgspojrnBNT. 

Penal Code (Act XLV of 1830», ss. 131, 135— 
“SoidiC'',” meaning of—Definition in Articles of War, 
scope of. 

The word “soldier” iu section 13S of the Indian 
Penal Code mast be interpreted as In the Esplana* 
tion to section 131 of the Code. 

The detiaition of the word “soldier” given in the 
Indian Articles of War is expressly conhned to those 
Articles and is a very limited one, 

AppliaatioD, onder section 439 of the 
Crimioal Prooedore Code, for rsvieion of 
the order of the Sessions Jaige, Ambala, 
dated the 27th January 1919, affirming that 
of the Magistrate. Jst Class, AmbaU, dated 
the 30fch November 1918. 

Mr. Jai Qopal Sethi, for the Petitioners. 

JUDGMENT.—On consideration I have 
come to the conola»ion that the word "soldier’* 
in section 1:5, Indian Penal Code, mast be 

in the Explanation to section 

iol« 

The dehnition given iu the Indian Articles 
of War is expressly oon6ned to those Artieles 
acd is a very limited one: 

There is apparently no doubt that Chajju 
was enlisted at the time and no question as 
to the facts. 

The petition is, therefore, rejected. 


Petition rejected. 


LAHORE HIGH COURT. 

Criminal Revision Pbtiiion No. 59 of 

1920. 

April 30, 1920. 

Present:—Mr. Justice Soott*Smitb. 
ABDUL KARIM—PEriTiONSR 

versus 

EMPEROR —Respondent. 

Criminal Procedure Code (Act V of « JQ?-. 
Infor,nation, necessity of, before initiation of procredinos 
^^[ayisirafe whether can issue process on his own 

Pri,,r to the initiatiou-of proceedings under section 
107, Criminal Pioceduro Code, inlormution i.uiat be 
given against a person from whom it is 
take security, [p 67?, co); 1.] 

application under 
section 107, Criminal Procedure Code, a<minst oha 4 

and the Magistrate, on taking his statenTent, recorded 
an order that the petitioner was a quarrelsome fellow 
and ca led upon him to show cause why he should 
not be bound down, and eveniuaJIy did nlace him 
on security under section 107: ^ 

Held, (1) that it was quite illegal for the Mads- 
trate to issue notice to the petitioner merely because 
he considered from his own statement that he wis 

a quarrelsome person: [p, 672, col. 1] * 

t2) that no information such as is reouii-nH hr. 
section 107 having been given to the Magistrate^the 
initiation of the procGCdiDgij was ultra cireo fu 
col. l.J 

Petition, under eeotion 439 of the Criminal 
Prooedure Code, for revision of the order of 

be Djrtr.ot Mag.e rate, Ambala, dated the 

ICIh December 1919 afBrming that of the 

Magistrate, let Claes, Ambala, dated the 25th 
November 1919. 

Sayad Mohsin Shah, for the Petitioner 

JUDGMENT.-Thie is an application by 

Abdul Karim for revtaion of an order 
First Class Magistrate, which haq h ^ 
oonhrmed by the Diatriot Magistrate, plaoiog 

him on eeour.fy under etelion 1C7 of the 

Criminal Procedure Code. The nefif; 
himielf madeao epplioation again,t AbduZh 
and olhere, eoying that they berrh;™ 
enraHy and asking that they might hA “ j 
over under reelion 107. S fh 

Magistrate took hie statement and at he 
oocolusion thereof recorded an nJ * , ® 
be waa bimeelf a qnLrelmp f 
called upon him to chow oanee wh 
not be bound over under the afore/'S^ should 
Kvidenee was subeeqneX record'd 
him and the order complained nf “Saiiist 
The Magistrate in hi, orZ T'.'l"' 

body and that the fas,? 
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a fear of a breaoh of the peaoe from him. 
The Distriot Magistrate in his order merely 
finds that the petitioner is a qnarrelsome 
person, not that there is any fear of his 
oommitting a breaoh of the peaoe. 

In revision it is urged that it was illegal 
for the Magistrate to issue notioe to Abdul 
Karim, when no information had been given 
against him and merely because the Magis* 
trate thought after taking his statement 
that he himself was a person who should 
be bound over. Section 107 (1) shows that 
a Magistrate oan only ait against a person 
upon receiving information that he is likely 
to oommit a breach of the peace or to disturb 
the pnblio tracqaillity and so on. Sab-section 
2 lays down that proceedings shall not ba 
taken under this section unless either tha 
person informed against or the place where 
the breach of the peaoe or disturbance is 
apprehended, is within the local limits of 
BDch Magistrate’s jurisdiction and so on. 
These two sub sections make it quite clear 
that prior to the initiation of proceedings 
information must be given against a person 
from whom it is sought to take security. In 
the present case no information was given 
against the petitioner to the effect that he 
was likely to oommit a breach of the peace 
or to disturb the pnblio tranquillity, and it 
was quite illegal for the Magistrate to issue 
notioe to him merely because he considered 
from his own statement that he was a 
quarrelsome person. In Jaiprakash Lai, In the 
matter of the fditton if (l) it was held that 
‘'information” of the kind mentioned in 
section 107 must be clear and definite, 
directly affecting the person against whom 
process was iesued, and should disclose 
tangible facts and details so that it might 
afford notioe to such person of what he was 
to come prepared to meet. Here there was 
obviously no information such as is required 
by the section before the Magistrate, and, 
therefore, I hold that the initiation of the 
proceedings was ultra vires, 

I accordingly allow the revision and set 
aside the order calling upon the petitioner 
to execute a bond under section 107. 

Reviiion allowed. 


LAHORE HIGH COURT. 

CsiuiNiL Rbpcsimok No. 615 or 1920 . 

Jane 3, l9iQ. 

Present: —Mr. Justice Shadi Lai, Chief Justice. 

MODLi AND OTHSB8—ACOJBBD — 
PgTITiCNBBJ 
versus 

EMPEROR—RespoNDBiiT. 

Public Oambling Act (III of 1867^, s. 18—-Piace 
expasd to public view, whether public place. 

Where the aocased were found gambling at a 
place near a pnbltc street and exposed to public new, 
but which was not part of the public street: 

Held, that they could not be convicted of gambling 
in a public place. 

Case reported by the Sessicus Judge, 
Rawalpindi, with his No. 291 of the 6th 
April 1920. 

FACTS, ~Tbd petitionera have been con* 
vloted under section 13, Act III of 1867, 
of gambling aud have been sentoDoal to 
fifteen days’ rigorons imprisonment by Khan 
Bahadur Setb Adamji, Honorary Magistrate, 

1st Class. 

GROUNDS.—The evidence is to the effect 
that the gambling was at the side of the 
road, and from the plan it appears that 
the petitioners were not on the road tbongh 
DO doubt in sight of it. Kashi Ram v. Emperor 
(L) is in point. I forward the proosedings 
with a recommendation that if the Hon’ble 
Judges think fit, the conviction may be 
set aside. The petitioners are at present on 
bail. 

ORDER.—It appears that the place where 
the petitioners were gambling is near a 
public street and exposed to public view. 
Bat it is not a part of the public street. 
Accordingly I hold that the conviction under 
section 13 of the Gaming Act III of 1867 ^ 

cannot be sustained and accepting the 
recommendation made by the Sessions Judge, 

1 quash the conviction and direct that 
the petitioners be discharged from their 

obligations under the bail bonds. 

Conviction quashed, 

(1) 17 P. B. 1882 Cr. 


(l)6A.26(F.B.)j A. W. N. 0883) 208; 3 Iml. 
Dec. s.) 041. 
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PillVY COUNCIL, 

AppsiL proj! th« Naopob Judicial Gojuis> 

sionbr’s Coult. 

Novembar 4, 1919. 

Preieni i—h-ird Shaw. Lord Phillimoro, 
Sir John Edge, Mr. Anieer All and Sir 

Lawrenoe Jenkins. 

GANPAT—APPELLA^T 

tersus 

^ LALAMIYA—RESPOxogNT, 

Qrant-S(ina.d—Proprietary iniere$t—Grantee, dis- 
possession of—Suit Jor re-possession, maintainability oj. 

A persou holding a full proprietarv interest 
under a grant of a sanad from the Government who 
IS dispossessed of that property is entitled to main, 
tain a suit for re-possession into that property, fp 
676, col. l.J i-r- 

Appeal from the deoision c£ Mr. Mifcra. 
A. J. 0. and Mr. Prideaax, A. J. C. Central 
FfoviDoes, Berar Jurisdiotion, in First Appeal 
of 1916, dated the 5th September 

PACTS appear from the following jndg. 
ment ofMittra, A. J. C. and Prideaux, 

“The material faete of thi, ease may be 
▼ary brit fly stated. The village in dispute 
was granted in tsara under the Waste Land 
Rules of 1865. In 1888 the defendant No. 1 
held an eight annas share, the other eight, 
annas being held by Kondba and Gaoajl. 
wns of Sadoba. In execntion of a money 
deeree against the latter their half share in 
the village was attached and the C form 
Bent to the Colleotor under the provisions 
of seot.on 3iO of the Civil Proeedare Code, 

♦V p 3atisfa»tioo of the decree 

the Oolleotor granted a lease for ten yeare on 

atalme!; ''«8to pay annually an in- 

w«l the decree, and this amonnt 

Tf eLT “"P** “>0 end 

of each year. In 1897 Kondba and Gmaji 

Moodlev"' “e™ village to one 

fn AV, ®y» /wbo inhistnrn in 1902 sold it 

ey Lre'"?*'®'- '"^a! 

1904, when 

them. Daring thn dispossessed 

phintifE Nn i Psudecoy of the suit the 

whTwleveMo^ toSoiamaa 

sale, aoeording This 

tor the defendant R ^ binami 

therefore, Pi^intiffa. 

share of the ® sii annas 

® village, one of the original 


plaintiffs having retired from the ease. The 
mun defense is that the sales in favour of 
the plaintiffs and their predesassor were 
effected during the pendency of the Oollej. 
tor’s management in execukion of the decree 
above referred to. and were, therefore, void 
under section 325 (A) of the Civil Prooednra 
Code of 1882 which governs tbeoase. The 
.lower Coart has decreed the plaintiffs’claim, 
and this appeal has been Sled by the defend¬ 
ant Bapn and his eons. 

It is contended on behalf of the appellants 
that the plaintiffs have no valid title by 
reason of the provision of section 325 (A) 
and in support of this contention a recant 
Fall Bench ruling of this Court has been 
relied upon Bai v. Bajat Khan 

(l)J. A majority of the Judges in that case 
held that section 325 (a) creates a 
personal inoompetenoy in the judgment- 
debtor, and a transfer without the 
written permission of the Collector during 
the pendency of the execution proceedings 
is absolutely void. One of as who was a 
dissenting member of the Court was of 
opinion that the disability was created in 
order to give an nnrestrioted power of 
management to the CollcoJor, and that such 
transfers could be enforced after the Colleo- 
tor’s management oomes to an end, sj as 
not to affect any title created by the 
Colleotor. The decision of the majority is, 
however, binding upon this Court, and we 
have to see whether that decision helps 
the appellant iu the oiroumjtances of the 
case. 

The lower Court has found that the 
plaintiffs were in posse.ssion for sometime 
prior to 1904. We agree with this fi iding 
which receives additional support from a 
statement made by the defendant ri h 
witness in a previous suit (Exhibit P-14) 

The contest in the Fall Bench case was 
between the parties to the transfer or their 
repreientatives. The defeniants do not 
claim title under Kondbi and Ganaji Upon 
the ending that the plaintiffs had prior 
possession they are entitled to be restored 
to that possession. The Full Bench decision 
was not meant to lay down that any person 
after the search of the revenue recorUg is 
at liberty ^to oust all existing occuoiorH of 
land transierred to them, without 


} 


I 
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wiitteo permiBsioo of the Golleotor, 
and thereafter to olaim a decree oonfirming 
the ouster as a reward of this disoovery. 

It is admitted before us that io 1898 a 
«awai oonferriDg proprietary rights after the 
expiry of the thirty years’ lease was 
granted to Muudley and the defendant Bapn 
jointly. We have also before ns the revenue 
records showing that snoh a sanad was 
issued, it is argued on hehalf of the 
respondents that the legal title to the pro* 
perty was vested io their predecessor 
Mnndley by reason of the grant and that that 
title is now free from the indrmity which 
attached to the original title by the sale* 
deed of 1897. It is srgned that there 
may be equities, subject to the law of 
limitation, between the original lessees and 
Mnndley and bis eucoessers, but to all in* 
tents Bcd purposes, the flainlifF? have the 
legal estate vested in them to borrow the 
language tf Koglieh law. On behalf of 
the appellants it is argued that the grant 
of proprietary right was part of the bargain 
entered into between the Government and 
the original izaradarfy and that it lay npon 
tte izv>radarff upon compliance with the 
terms of the izara, to elect whether they 
would be proprietors or patels. Upon the 
view which we have taken it is not neoes* 
sary to express any opinion on the ques* 
tions raised. 

We agree with the appellants that lUz* 
hibits P*4 and P-5 refer to sanction ob¬ 
tained under the roles governing the teira 
which prohibit a transfer of rights without 
the permiesioD of the Deputy Commissioner. 
The heading as given to the proceedings 
' revenne case, class 2 supports this 

contention. 

There is some force in the argument 
advanced on behalf of the respondents that 
every presumption should he made in their 
favour on the ground that their title re¬ 
mained undisputed, and was in fact admit¬ 
ted by the defendant Bapu on the occasion 
when the sanad was granted. It is also 
pointed cut that in 1908 the present defend¬ 
ant No. 1 brought a suit for specific 
performance of an agreement to sell against 
the present plaintifEs, and in this suit the 
title of the present plaintiffs as a subsist- 
ing title was admitted. It is also pointed 
out that the records of the revenue case 
in execution of the decree have been eli- 


minatsd, and it is impossible to say definitely 
whether the judgment debtors Kondba and 
Ganaji, on whom lay the duty to apply for 
sanction, did or did not obtain written per¬ 
mission from the Collector, The respond¬ 
ents also say that, as they were not 
original parties to the transfer, they have 
no personal knowledge of the matter. 

We agree with the appellants’ contention 
that there was no estoppel by reason of 
the defendant’s pleadings in the previous 
suit for specific performance. 

The defendant Bapu then believed that . 
the plaintiffs had a good title. He has 
since discovered the flaw in the title. His 
repre^eotatioD in the previous suit has not 
altered the plaintiffs’ position for the 
worse, and hence there is no estoppel 
Rgainst the defendant. 

Jt is unnecessary in this litigalion to 
decide between the two defendants whe¬ 
ther the sale made during the pendency of 
the suit was bewomtornot. We, therefore, 
leave this question open for future adjudica¬ 
tion. 

As regarde the olaim for the gadhi and 
the houses, they are within the ambit of 
the village, and although they are not 
specifically mentioned.in the plaintiffs’ sale- 
deeds, they would pass to them, as the whole 
of the half share of Kondba and Gaoaji 
was sold without any reservation in favour 
of the vendors. The principle embodied 
in section 8 of the Transfer of Property 
Act would apply to such a case. We 
see, therefore, no force in this ground of 
appeal. 

As regards the calculation of mesne 
profits it is admitted that there is an 
arithmetical mistake in the judgment of 
the lower Court. Nothing has been said 
before us which would induce us to differ 
from the actual findings of the lower Court 
upon which the oalonlation has been made. 
The respondents’ oontentioD that they 
are entitled to mesne profits for six 
years is wrong. Their suit is based 
upon the allegation of an ouster. 
The defendant on that view is a trespasser. 
Therefore, the limitation applicable to euch 
a suit is governed by Article 109 of the 
Limitation Act. The case relied upon by 
the reepondents was a case where a co-owner 
breugbt a suit against another co-owner as 
agent of the proprietary body. There is no 
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analogy between the oases’, and we think the 
deeisioD of the lower Court is oorreot. 

The deoree of the lower Court will be 
modtded by substituting Rs. 3,791-15«3 for 
Rs. 8,333-l4<S. Costa in proportion to suo. 
oess and failnre. We further direot that 
the words * defeno'ants Nos. 1 to 4’ be sub* 
stituted for defendants ’ in olauses 1 and 2 
of the lower Court’s deoree”. 

JUDGMENT. 

Lord Shaw.— Their Lordships have cot 
beard any sound reason for reoalling the 
deoree of the Court below. 

In the judgment of the Appellate Court, 
dated the 5tb September 1917, there osours 
this pe8saHe:-“lt is admitted before us 
that in 1898 a sanod conferring proprietary 
rights after the expiry of the thirly years’ 
lease was granted to Mundley and the defend* 
ant Bapu jointly.” The expiry of the 
thirty years oeourred in the year 18^5. 
Their Lordships further add this senteno^:**- 

We have also before ns the revenue 
records showing that such a sanad was 
issued.” In these oiroumstanoes it follows 
that the right of property vested in Man* 
dley and the defendant Bapu rests for its 
origin of title upon (be stinad granted in 
1898. 

It has been stoutly argued before their 
Lordships that the sanad was not produced, 
and a certain citation was made of Order ALT, 
rule 27, appl'cable to the introduction of 
fresh documentary evidence in an appeal 
Court. In the opinion of their Lordships 
snob an argument cannot have any appli* 
cation to the procedure which took place 
in the present case. There was no appli • 
oation made for the introduction of new 
evidence. What the learned Judges very 
properly did in the AppelUte Court was 
to take stock of an admission made be. 
fore them which was cardinal (o the matter 
under disouesion, No suggestion or attempt 
has been made in the candid argument 

before the Board to recall that admission. 
It stands. 


^ In the result accordingly, the situatioi 
Simply is this;—That a person bolding t 
full proprietary iuterest under a grant ol 
a sanad from the Government has beet 
dispossessed of that property, and the pre 
sent suit 18 for the purpose simply of re 
possession into that property so granted 
There is nothing more in the ease, in the 


view of their Lordships, than that simple 
point, and their Lordships see no occasion 
to enter into any of the other matters dis¬ 
cussed in the careful judgments before 
them. 

They affirm the judgment of the Court 
below, and will humbly advise His Majesty 
in that sense; the judgment to be affirmed 
with costs of the appeal. 

Order accordingly. 


MADRAS HIGH COURT. 

Second Civil Appeal No. 886 or 1918. 

July 23, 1919. 

Present: - Mr. Justice Sesbagiri Aiyar and 
Mr. Justipe Bakewell. 

SOLAI AMMAL—Dependimt No. 1— 

Appellant 

ocriu6' 

JOGI CHETTYand others—Dbpbkdantj 
N os. 3 AND 4 AND—Plaiktipps—Rbspokpcnts. 

Limitation Act (IX oj 1908^, s. 28, Sch. /, Art. 47 
—Scope of Art 47— Criminal Procedure Code {Act V 
of 1898J, 8. 146—Posscssioft proceedin^s—Attacliment 
of property and appointment o f Receiver—Suit challenge 
ing Magistrate's order by party aggriered—Limitatien 
— Fo-ilnre to sue within time-^E.vtinguishment of 
remedy. 

The suit contempluted io Article 4« of Schedule 
1 to the Limitation Act is one for possession by a 
party against whom an order is passed by a Magis¬ 
trate The priiuiplo uudcrlyiag Article 47 is that 
as possession is outstanding, the party who is out of 
it should suo within three years to recover it. If he 
fails to Buo within that period then under section 28 
of the Limitation Act his right to possession is 
extinguished. 

Second appeal against the decree of tho 
Court of the Temporary Subordinate Judge, 
Ramnad at Madura, in Appeal Suit No. 
of 1917, and Appeal Suit No, 180 of 1910. 
of the District Court, Ramnad, (.ilw^r-.l 
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Snit No. 80 of 1916, Snbordinate Ooart 
Ramoad), preferred against tbe decree of 
the Court of tbe District Mnneif, Satbur, 
in Original Snit No. 533 of 19‘3. 

Messrp. 0. V, AnQnthakriihna Aiyar and 
8, Dorauicawi/ Aiyar^ for the Appellant. 

Mr. T. Eihiraja Madaliar, for the Respond¬ 
ents. 

JUDGMENT.—‘This second appeal can be 
disposed of on a short point. The 1st 
defendant and defendants Nos. 2 and 3 
bad disputes ooDBerning the possession of 
certain property whose income is tbe sub- 
jeet matter of this litigation. Tbe Magis¬ 
trate was appealed to. He held that the 
evidence as to possession on both sides was 
nnsatisfaatory and directed under section 146 
of tbe Code of Criminal Procedure, that a 
Receiver should be in charge of it. This 
was on the 30th January 1909. Sobse 
qnently a suit was brought by defendants 
Nos. 2 and 3 against the let defendant 
in December 1911, partly for a declara¬ 
tion and partly for pcssessior, tbe declara¬ 
tion relating to the property now in ques¬ 
tion and possession to property which tbe 
Ist defendant was alleged to have tres¬ 
passed on. Tbe suit was eventually with¬ 
drawn without obtaining permission to sue 
again. After the date of this withdrawal, 
tbe Receiver appointed by the Magistrate 
delivered posseesion of the properties to tbe 
let defendant in March 1913. Tbe prisent 
plaintiff obtained a money decree against 
defendants Nos 2 and 3 and attached the suit 
property which represents the income which 
was in tbe hands of the Receiver and which 
he handed over to the let defendant in 
April 1913. Tbe Ist defendant intervened 
with a claim petition which was allowed. Tbe 
suit is for a declaration that the plaintiff is 
entitled to attach tbe income as belonging to 
defendants Nos. 2 and 3. Tbe lower Appel¬ 
late Court decreed the plaintiff’s claim. 
We are unable to agree with it. 

We are not, as at present advised, pre¬ 
pared to agree with tbe oontentioo of 
Mr. Ananthakrishna Aiyar that the with¬ 
drawal of the suit operates as a bar against 
tbe plaintiff agitating tbe right of defend¬ 
ants Nos. 2 and 3. Having regard to the frame 
of that suit and to the observations in 
Bajah of Venkatagiri v. Isakapalli Sulbiah (1) 


it is doubtful whether anything more 
than tbe remedy was barred by the with» 
drawal of (be suit. However (hat may be;in 
our opinion, the claim of defendants Nos. 2 
and 3 was extinguished by tbe combined 
operation of Article 47 of tbe liimitation Aot< 
and of section 28. In Article 47, tbe suit con¬ 
templated is one for possession by a party i 
against whom an order was passed by tbe< 
Magistrate. It may be that to such a snit 
it is not neosssary that tbe Receiver should 
be a party. The principle underlying the 
article is tha^ as possession is ootstand*. 
ing, the party who is out of it should sue 
witbio 3 years to recover it, If he fails 
to sue withiu that period (hen under eeotion 
28 tbe right to possession is extioguiehed. 
This is substantially the view that was 
taken io Palidugu Parasuramayyt v. Valli 
Bamachandradu (2) and we thick that tbe 
decision in Rajah of Venkatagiri y. IsakapaHi 
Subbiah (1) does not affect thie rule. 

As defendants Nos. 2 and 3 had no subsist¬ 
ing right on tbe date of the attachment, there 
was nothing for tbe plaintiff to attach and 
(be suit should have been thrown out on 
this short point. We reverse tbe decree of 
tbe lower Appellate Court and dismiss - 
tbe suit. Plaintiff will pay the costs of 
the Ist defendant io tbe Court of tbe 
6rst instance alone. As the lengthy trial 
was necessitated by the faitare of tbe 1st 
defendant to raise tbe proper issue in time, 
we do not think he is entitled to any costs 
either in the lower Appellate Coart or in > 
this Court. ■ 

H. 0. P. 

Appeal allowed, 

(2) 21 Ind. Cas. 561; 38 M. 432; 14 U. L. T. 39.’} , 
(1913) il. W. N. 871. 
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COURT OP THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Rsfarsmcb No. 77 of 1919 20. 

January 23, l!^20. 

Pretent' —Mr. Ferard, S. M., and Mr. 

Harrison, J. M. 

MAHABIR PRASAD SINGH 

versus 

idueammat MANEI. 

Landlord and I’enunt — Merger, doctrine oj, appVi- 
of — Rent, right to recover. 

The doctrine of merger can only be applied when 
the interest in the superior right dednitely covers 
the subordinate right. 

Where the plaintiff has the right to collect the 
entire rent of a fixed>rate holding while the defend* 
ant has only a mortgagee interest in the holding 
and an entirely separate interest in the proprietary 
right the doctrine of merger does not apply and the 
plaintiff is entitled to collect the entire rent. 

JUDGMENT. 

HiBKis'j.'f, J. M.-~>Tbi8 reference ie made 
by the Oommiaeioner with raferenoe to an 
appellate decree of the Colleator in a suit for 
arrears of rent. The anit related to a 6xed-rate 
holding in Pargana'Saawir Raja most of 
which ia mortgaged to various persons. 
Among (be mortgagees are the oo^sbarers 
in the village, bat the proprietary right 
of one of those co-sbarera is mortgaged to the 
other, Arjan Prasad Singh. The Assistant 
Collector held that the two mortgagee?, 
being also oo*sharer8 ia the proprietary 
right ooold not be sned as tenants. The 
Collector on appeal held that the deatrine of 
merger which had been tacitly thoogh 
not expressly applied to the two mort* 
gagees of the tenancy by the Assistant 
Collector oonld only be applied to Arjan 
Prasad Singh the only one of the two in 
aotaal possession of the proprietary right 
by viitce of the mortgage from Mahabir 
Singh, Hf, therefore, gave a decree against 
Mahabir Singh bat cot against Arjnn 
Prasad Singh. The Commissioner is of 
opiaion that Arjan Praead Singh al?o 
should have had judgment given against him 
and I agree with him. The doctrine of 
merger can only be applied when the 
interest in the superior right definitely 
covers the subordinate right. Here the 
plaintiff is found to have the right to 
collect the whole rent of this fixed rate 
holding, while Arjan Prasad Singh has 
OPly a mortgagee interest in the holding 
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and an entirely separate interest in the 
proprietary right. The finding is contested 
by a separate petition in this Coart bat 
witboat any force in my opinion. 

I think the oironmstanees stated by the 
Commissioner warrant interference in revision 
and I would modify the decrees of the 
lower Courts by giving a decree against 
Arjun Prasad Singh on the same terms as 
against the other defendants. 

The plaintiff should get his costs of this 
reference from Arjun Prasad Singh and 
proportionate costs esainst him in the Collec* 
tor and Assistant Collector’s Courts. 

Febard, S. M.—I agree. 

Decree modified. 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No 118 of 1919. 
August 15, 1919, 

Present: — Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Robinson. 
SHWBHPAN AMD OTHERS—Appellants 

versus 

MA CHIT NTEIN— Respondent. 

Civil Procedure Code (Act V of 1938^, Sch, II, para, 
16— Award^Parties dmatisfied—Remedij proper — 
Suit to ^let aside au-aid, whether maintainable. 

Where an arbitrator is appointed undor the Second 
Schedulo to tbe Civil Procedure Code a suit to set 
aside the award is not maintainable as being con¬ 
trary to the plain intention of the law. The proper 
remedy in sui-h a case is an application submitted 
to tlio Court to set asido tlm award. 

Mr. M. 0. Naidu, for the Appellant. 

JUDGMENT,—The appellants were par¬ 
ties to two awards made by an arbitralor 
appointed by the District Court, Moulmoin, 
Being dissatisfied with the awards they applied 
under paragraph 16 of the Second Schedule, 
Civil Procedure Code, to set aside the awards, 
but theirapplication was refused and the Court 
proucuDoed judgment and passed decree in 
accordance with the awards. Under para¬ 
graph 16 (2) no appeal lies against the 
decreed. But the appellants sought to rn open 
the matters in dispute by sning to dOt 
aside the awards. The District Oonrt hsJ l 
that such a suit will not lie. 
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Ko ease has been eited in wbioh snob a 
enit bas been entertained, and eaob a enit 
appears to be eontrary to tbe plain 
intention of tbe law. Artiole 158, First 
Sebedale, Limitation Aet, allows a period 
of ten days for an application to set 
aside an award submitted to tbe Gonrt. 
Ho further appeal is allowed except in 
so far as tbe decree passed by the Court 
may be in excess of or not in accordance 
with tbe award, which is not tbe ease 
here. As Lord Maonagbten observes in 
Qhulam Jilani v. Iduhammud Bussan (l), 
large powers are given to tbe Court with 
tbe view of making tbe awards in such 
oases as this complete, operative and final 
and it would render these provisions of 
tbe law nugatory to permit a party to go 
behind tbe decree of tbe Court and bring 
a suit to set aside tbe award on which 
Ibe decree is based and wbioh is merged 
in tbe decree. The appeal ie, therefore, 
dimissed under Order XLT, rule 11. 

Appeal dimissed, 

(1) 4 Bom. L. B. 161; 12 M. L. J. 77} 29 I. A. 61; 6 
0. W. N. 226; 29 C. 167} 8 Sar. P. 0. J. 164; 25 P. R. 
1902 (P. C,). 


PATNA HIGH COURT. 

Cuttack Cibccit Ccdrt. 

Skcokd Civil ApeEALs Noe. 25~28 op 

1919. 

April 15, 1920. 

Justice Jwala Prasad and 
Mr. Justice Adami. 

BRAJA SUNDAR DAS-PLll^T.pp- 

Appellant 

versus 

JAGANNATH DHAL and otsers 
—Defendants—Respondents 

Bengal Patni Regulaiion (VJII of 1619), s. 11 
(3)—B!ngnl Jlfnt Recovery Act (Ylllof 166^^, ». IT— 
Sales under Acts—Purchaser, right oZ—Khudkasht 
TdiySits, whether can he ejected — Khas yossf^sion, buit 
for—Alternatiie relief claimed-^ Prccedure- Court, 
duty of. 

Ill sales uuder tho BoDgal Patni Regulation ond 
tlie Bengal Bent Recovery Act, the ptrehaser 
act|ulres the property free from incumbrances but 
he is not entitled to eject khudkasht raiyats or 
resident and hereditary cultivators, [p, 6S0, cel. ).] 

Where in a suit to recover khas possesskn or in 
the alternative fer the assessinent of fair and 
equitable rent, the Court finds that the plaintiff is 
not entitled to khas posaespion, it ought to deter¬ 
mine fair ond njuitable rent payable in respect of 
Mie lands in Miii. [p- (80, col. 2.J 


0A8B3. iim 

Appeal against a decision of the District 
Judge, Cuttack, dated the 8th February 1919, 
reversing that of tbe SuRJudge, Cuttack 
dated tbe 22Qd May 1919. 

The Hon’ble Mr. M. 3, Bas and Mr, 
Bichitranand Das, for the Appellant. 

Messrs. Bisioanaih Sinha and Rsi Janalti 
Bath Bose Bahadur, for the Respondents. 

JUDGMENT,—These four appeals arise 
ont of fonr suits in ejectment tried ana¬ 
logously in ibe Court of first instance. The 
plaintiff and tbe pro forma defendants 
purchased the entire 16 annas of the estate 
called Taloqa Minpur Zstoiodary, bearing 
Tonzt No, 423 in Pargana Tisania, District 
Cuttack. The lands in suit appertain to 
Monza Icjanpur, one of tbe Moozas com¬ 
prised within the said Taluqa. By an 
award of Panchayet, dated tbe 26tb March 
1873, the plaintift^s ancestor got by parti¬ 
tion with tbe ancestors of the pro forma 
defendants tbe Moaza Injanpnr allotted to 
them, and since then they are in possession 
of ibe entire 16 annas of tbe said Mouza. 
The Zemindar, to whom tbe Monz a origin¬ 
ally belonged previous to tbe purchase by 
the plaintiff and bis oo sharers, bad granted 
tbe Modzn as Khore poshak lor maintenance 
to a relation of bis, called Jodhi Mangraj. 
Tbe Mooza thus became a sikmi tenure of 
Jodhi Mangraj. In tbe family of Jodbi 
MaDgrftj, tbe law of Ifneal primogeniture 
prevailed, whereby tbe senior branch of (be 
family held the entire Mouza as sikmi 
tenore^bolder and tbe lands in suit were 
given to tbe ancestors of tbe principal 
defendants, tbe junior members of tbe 
family, by way of maintenance at a nominal 
rental of Re. 1 per man. 

In 1903 tbe plaintiff obtained a rent 
decree against the then tenure-holder, 
Bisbambbar Dayal, for arrears of rent 
then due, and in execution of tbe said 
decree, tbe tenure was brought to eale 
under Bengal Act VIII of 1865 and pur¬ 
chased by tbe plaintiff on 18th March 1905. 

Tbe care of tbe plaintiff is that be pur¬ 
chased the tenors free from all inoum* 
brances and tbe lands in suit held by tbe 
principal defendants are an incumbrance on 
tbe tenure, which under section 16 of Act 
yill of 1865 tbe plaintiff is entitled to 
avoid. Consequently tbe plaintiff brought 
the present suit for recovery of possession 
with mesne profits, |n tip ^Kprnatiye (b§ 
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plaintiff prayed that if it be held that he 
is not entitled to reoover khas possession 
of the land, then a fair and eqaitahle rent 
aoQording to the prevailfng rate be assessed 
on the lands in suit. 

The priuoipal defendants in their written 
statement pleaded that the sale of the tenure 
nnder Aot VIIE of 1865 was invalid and 
illegal and the plaintiff did not aoqaire any 
title thereby, inasmaoh as Jodbi Mangraj and 
his desoendants, to whom the Manza was 
granted as khore poshak, were the sikmi 
Zemindars of the Sitiatiza paying revenne 
thereof due to Government through the 
Zemindar of the Mahal and that no rela* 
tionship of landlord and tenant existed 
between them and the Zemindar of the 
Mahal. They also pleaded that they paid 
rent for the lands in suit to the plaintiff at 
a rate wbiob remained uniform for over 50 
years, and henoe they are not liable to any 
assessment of fair and equitable rent, and 
thirdly, they eontended that even if it be 
oonoeded that the plaintiff purobased the 
iikmi Zemindary right, he himself being 
a Mahal Zemindar, the aikmi right oeased 
to exist and the defendants having beeome 
intei mediate tenure-holders or parja (tenanfs) 
under the plaintiff, the latter oannot get any 
other relief exoeptrent. 

The oontentione of the defendants gave 
liie to several issue?, the priaoipal ones 
being 

Is the plaintiff’s alleged pnrobase of the 
ahikmi Zemindary legal and valid, and oould 

the property be sold under Aot VUI of 1665? 

(iFsoe No. 4.). 

Is the disputed property an inGumbracoe 
under the law? Is the plaintiff entitled to 
avoid it by virtue of his auotion-purobase? 
(Issue No. 5). 

Is the plaintiff entitled to reoover khaa 
possession of the property in suit? (Issue 
No. 6). 

To what relief, if any, is the plaintiff 
entitled?” (Issue No. 7). 

Issues Nos. 1, 2 and 3 relating to limit¬ 
ation, estoppel and maintainability of tha 

suit need not be mentioned, for they do not 
now arise. 

The Subordinate Judge decided all tha 
issues in favour of the plaintiff. Wiih 
regard to the status of the defendantp, lio 
held that they were under tenure-hclders 
and not raiyata or hereditary and regidcut 


enltivatora and that their interest in the 
lands was an inoambranoe under seotion 16 of 
the Aot, whioh the plaintiff was entitled to 
avoid. The Subordinate Judge aooordingly 
decreed the claim of the plaintiff. 

On appeal, the District Judge disagreed 
with the Subordinate Judge on his finding 
as to the status of the defendants, and 
held that the defendants were resident 
and hereditary cultivators and belonged to 
a class for the protection of which the 
clause in section 16 of Aot VIII of 1865 
was expressly designed, and dismissed the 
suits of the plaintiff. The plaintiff has, there¬ 
fore, come to us in second appeal. 

In the settlement record, which was 
finally published on the 13th August 
the defendants in the several suits were 
recorded in respect of the lands held by 
them to have the stains of biratharan khud- 
kaaht” In the last revisional settlement 
hhatian, which was finally published on 
I’ith November 1911, the status of the 
defendants was recorded to ba tba^ of 
madhya 82 ttadhikari habat bradarana khui‘ 
kaiht that i”, intermediate tenure-holders in 
respect of biratkarana khulkasht. 

The District Judge has sbowo that in 
Saoond Appsal No. 25 the defendants hrva 
13'68 acres, out of which 11*47 acres are 
in their khaa cultivation; in Second Appeal 
No. 26, the defendants hold 17*66 acres, out 
of whioh 9*66 are in their khas possession 
and the rest is held by tenants, who pay 
half produie rants; in Second Appeal No. 27, 
the defendants bold 8'4i acres out of which 
6 acres are in their khaa posseseion, and 
in Second Appeal No. 28 the defendants 
bold 30*1’: acres, out of whioh 12*10 acres 
are in their khaa possession and the remain¬ 
ing are held by tenants paying cash and 
bhaoli rents. The purpose of the tenancy, 
for which the land was given originally 
to the defendants, is not known. The small 
areas held by the defendants, greater por¬ 
tions of whioh are in their khaa possession, 
as well as the fact that the defendants 
ha’/o their dwelling houses also on the portions 
of the holding, go to show that the land 
mnst have been originally let out to them 
for purposes of oultivatiou, 'I'he 
Subordinate Judge has also held that tiie 
“defendants have their dwelling hodyfis '>n 
.some portions and cultivate f/.';.-: > r. 
tions and realise dhouli '' 
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from sub toDante io oaonpation of yet other 
portioDB.'’ 

The Dietrist Jadge was benoe jaetifiad 
ID holdiDg that the defendaDts were resident 
and hereditary holders id respeot of the 
disputed lands and that the eutry of their 
status ID the last revisional Survey Record of 
Rights as intermediate tenare holders is 
iooorreot and has been suOioieDtly rabntted by 
tbe evidence io the ease. This is a fioding 
of faot and oannot be challenged in second 
appeal. 

It is noteworthy that in both tbe Settle- 
raent Records of 1897 and 1911, the entry is 
^'khuikasht'* in the former as *^hiratkaran 
khiidkasht*' and in tbe latter as ''intermediate 
tenore-holders in respeot of hiratharan khud- 
kasht'* Tbe word ' khudhasht’ in the Regu¬ 
lation relating to the permanent settle¬ 
ment applied to raiyots. Tbe permanent 
tenants settled in village were called 
khudkasht raiyats, that is, raiyaU cultivat¬ 
ing tbe land of their own village or 
tbe village in which they resided. They 
were distinguished from the tenants, 

that is, the temporary tenants, residents 
of another or neighbouring villages. The 
former were protected from eviction and 
the latter were treated as tenants-at will: 
tide Field's Introduotion to Regulations, 
pages 24, 25 and 40. Regulation Vi 11 of 
1793 clearly prohibited tbe proprietors of 
lands or farmers or persona acting uuder 
tbeir authority to cancel paitas of kkudkasht 
raiyaU except upon proof that they were 
obtained by oollusion. The rights of the 
khudkiBht raiyats were accordingly protect¬ 
ed on f ales of pahi talugas by olauee 3 of 
section 11 of Regulation VIII of 1819, 
and on sales of under-tenures sold for 
arrears of rent by eeotion 16 of Act VIII 
of 18.65. In sales under both these Acts 
tbe pDrcbaser acquires the property free 
from incumbrance but he is not entitled 
" to eject khudk' 2 tht raiyoh or resident and 
hereditary cultivators.” In the case of 
Eo.ntee Debee v. Hirdoy I^ath Durreepa (1) 
as well as in the case of Jogeshttar Mazumdar 
V. Abed dehorned Sirkar (2) relied upon 
by tbe appellant, the Bnding of faot was 
that the persons claiming tbe benefit of 
the Fa^ni Regulation and tbe Rent Re- 

(1) 16 W R. JOi. 

(V) a C w, N. 13, 
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oovery Act respectively were not proved 
to be khudka$ht raiyois that is resident and 
hereditary cultivators of the lands in suit 
and, therefore, those authorities do not apply 
to the present case, where the finding of 
fact of the BUtriot Judge is that the defend¬ 
ants were khudka*ht or resident hereditary 
cultivators. The direct authority applicable 
to the present case is that of Sheikh Mahomed 
Assanoollah Ohowdhry v. Shamehir Ali (3) 
where it was held that the defendants 
having for more than 12 years cleared and 
cultivated the land and built houses tbeVebn 
were hereditary and resident onitivators 
and their interest was protected from the 
operation of section 16 of Act Vlli of 18:55, 
Tbe finding of the Coorts below that the 
defendants are resident and hereditary 
cultivators and have dwelling houses on 
portions of tbe land and tbe description 
of the lands in suit as khudkatht in tbe 
Survey Record of Rights expressly bring tbe 
defendants within tbe meaning of tbe words 
" khudkasht or resident and hereditary culti¬ 
vators ” in section 16 of the Act. The 
plaintiff is not, therefore, entitled to recover 
khaa possession and tbe decision of tbe 
lower Appellate Court must, therefore, be 
upheld. 

It is, however, contended on behalf of 
the appellant that in case the plaintiff was 
not entitled to recover khaa possession, tbe 
Court below ought to have determined fair 
and equitable rents payable by the defend¬ 
ants to tbe plaintiff in respect of the lands 
in suit, as contained in relief ga of the 
plaint. This contention must prevail. Tbe 
Subordinate Judge in deciding issue No. 1 
held that tbe plaintiff was entitled to 
make tbe alternative prayer for determina¬ 
tion of fair and equitable rent in the pre¬ 
sent suits. In the lower Appellate Court 
tbe defendants did not contest tbe finding 
of tbe Subordinate Judge on that point 
and the only oontentron urged by them 
was with respeot to Issue No. 5 as to 
tbe right of the plaintiff to recover khaa 
possession. The finding of tbe Subordinate 
Judge, therefore, became final. The point 
has been raised by the plaintiff in the 
gronnds of appeal before ns. The learned 
Vakil on behalf of the respondents does 
nob seriously dispute tbe plaintiff's right 

(3) 4 C. h. R. 163. 
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to an aasessment ot fair and rqnitable rent. 
The ease most, therefore, go back 
Court of the Subordinate Judge 
pioation ot fair and eanitable rent payable 
by the defendanto to the plaintiff. 

On the priDoipal question the!>e appeals 
have failed and henoe the respondents are 

entitled to their ooete. 

Order accordingly. 
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LOWER BURMl CHIEF COURT. 
Fiest Civil Appe*l No, 109 of 1918. 

July 21,1919. 

Sir Daniel Twomey, Kt , Chief 
Judge, and Mr. Justioe Robinson. 

LB MAUNG-—L'ep8Kdant—Appellant 

versus 

MA KWB DT Hbe GoiBDriN ad litem MA MB 
PU AND another —PLUHriFP^—RESPONDZItTS. 

Buddhist Law, Burmese ^Inkentance^Daughfer 
taken away by divorced mother, right of, fo tnhent as 
member of natural father’s Jamily. 


It isa well-eetablished rule of Buddhist law in 
both Upper and Lower Burma that a daughter taken 
away by her mother on divorce loses her right of 
inheritance as a member of her natural fathers 
family. Cp. 682, cols. 1 & 2.2 

Mr. May Oung, for the Appellant. 

Mr. Thein Maung, for the Respondents. 

JUDGMENT. 

Twomet, C. J,-The appellant defendant 
Manng Le Maung was twice married, 6rat 
to MaENyan wh^ died four or five years 
before this snit was filed leaving a 
son, Manng Ba Wan. After Ma B Nynu s 
death, Maung Le Maung married Ma Me 
Pn and by her bad a daughter, Ma Kwe. 
born in January 19i3. In July 191.^ Le 
Manng and Ma Me Pu effected a divorce 
by mutnal consent before the village elders 
and Ma Me Pq received property worth 
Rs. 1,000 on leaving Le Manog’s house. 
She took with her her infant daughter, 
Ma Kwe, and she has since married 
another husband. Le Maung did not marry 
again. Ba Wan oontinned living witii his 
father, Le Maung, until he died of plague 
in January 1918. About three years before 
his death be bad inherited a sum uf 
Ra. 9,400 as his share of the estate of his 


mother Ma B Nynn’e father, U 8 Id. and 
he had also received certain 3 ewellcry 
fromU Sin in the letter’s lifetime. 

Tte minor Ma Kwe, throngh her mother 
Ma Me Pu as next friend, sned her father 
Le Maung for the property left by her step¬ 
brother Ba Wan claiming to be Ba Wans 
sole heir under the Buddhist Law of 
itiberitanoe. Le Maung in defence pleaded 
that be was the sole heir of his son. 

The District Court held that the case 
was governed by the decision of the Privy 
Council is Ma Hnin Bum v. V, Shwe Gone 
(1) and that Ma Kwe should eucoeed to 
her stepbrother’s estate in preference to his 
father, the defendant. The learned Dwtriot 
Judge considered that although Ma Kwe ifl 
only a step sister she is entitled to succeed to 
the whole estate in the absence of a brother 
or sister of the whole blood. He also con¬ 
sidered that as Ma Kwe was an 
time of her mother’s divorce, the fact that she 
was taken away by her mother at that time 

does not debar her from 
b. other Ba Wan’s estate, and he cited Ma 
Th(t V. Ma San On {2), in support of this 
view The soit wa?, therefore, decreed in 
favour of the plaintiff. The defendant Le 

Maung appeals. 


The learned District Judge is probably 
,iRht in holding that the rulieg in Ma 
Hnin Bwiu*s cesi (l) msy properly be 
applied in favour of brothers and sisters 
of the half blood when there are no full 
brothers or sisters. This would bs in 
accordance with the fundamental principle 
that laberitance should not ascend if it 
oan be helped.” Ma Gun Bonv.Mauvg Fo 

Eytce (3). 

The District Judge has, however, not con. 
aideredthe limitations which their Lordships 
nut upon their decision in Ma Hnin Bum's 
C 7 sc{i). The balance of authority in the 
OhtimMr.thats was foond to be upon the side of 
sisters Bill brothers of the deieased being pre¬ 
ferred to the parents iacjnrding to the general 
rule laid down in the extract from Manuggs 

O 1 23 Iii'l. (’aa. 4^3- 8 L. B, ft. 1; 7 Bur. L. 1. 

JO". 1*% Ho'i\ L. ft. 377; 27 M. L. J. 4l; i8 C. 'V. 

U > ■ 16 M. L. T. U2; 20 C L. .T. 201; l. V. S's/; 

1 L w. ‘.IM; (1914, M. w. N. 44;); 41 1. A. ’.-'I 

fl'.O.). 

fl, 1.. U ft. 8). 

i;j, 2 U. B. ft. D8'J7-0l), 65 at i*. 7<. 
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in BedtioD 311 o£ the Digest). Bat while 
adoptiog this general rale and applying it to 
the ease before them, their Lordahips point • 
ed ont as a salient feature in that case that the 
deceased and her sister Ma Hnin Bwin had 
for years lived a life separate from and 
iLdependent of their father, and their L)rd> 
ships desired that Ma Hntn Bmn's cate (l) 
fibonld not be held as dealing with or affeot* 
ing parental rights in oases where the family 
oontinnes to live together. They referred to 
the traditional patriarohal powers of Barmese 
parents over their households and suggested 
that a oonsideratioD of these powers *' may 
lead to oonolusions which bold no plaee in 
rules of suocession to the estate of children 
who have left the father’s establishment and 
beoome separately settled in life.” It is 
olear that their Lordsbipa meant to leave 
ns unfettered in dieposiog of snob a ease as 
the present where the estate in dispute is 
that of a boy who lived with and was con¬ 
trolled and Bopported by bis father ap to the 
time cf his death at the early age of 13. The 
texts indicating the wide extent of parental 
autboiity are cited in the judgments of the 
Appellate Bench of this Court in V Shwe 
(jon V. iia Hnin Bwin (4). But the principle 
that inheritance, if poseible, should not ascend 
ie of general application and the role of euc' 
cession deduced by their Bordsbipa from 
the Dhammalhots is wide enough to cover all 
oases. No actual textual authority has been 
oited to us which would warrant special 
differentiation in favour of parents with 
whom the deceased child has lived, and I 
doubt if we can differentiate merely by 
inference from the texts eboniog the powrr 
of parents over their children in former 
times. These texts appear to be more in 
the nature of moral precepts than positive 
lules and none of them touch the question of 
inberitanfle. 

It ie, however, unnecessary for ns to 
proDcunoe dednitely in the present oase 
on the point discneeed above, for the 
plaintiff respondent Ma Kwe’s suit must 
fail on another ground, namely,— beoauee 
she ceased to be a member of her father 
the appellant’s family at the time of her 
mother’s divorce. Here we are on surer 
ground. It is a well esiabliehed rule of 
Buddhist Law in both Upper aud Lower 

(4) 9 Ind. Cos. 6 L. B. R. 231 at p. 236: 4 Rui- 

T. 1* 


Burma that a daughter taken away 
by her mother on divoroe loeea her rights 
of Inheritanoe as a member of her natural 
father’s family. Mi Tkaik v. Mi Tu (5), 
Ifa Gywe v. Ma Thi Da (6), Ma 8ein Hyo v, 
Ma Kywe (7), Ma Pon v. PoOhan (8). The 
rule was relaxed in Ifa Thet v. Ma San On 
(2) (the oase oited by the Distriot Judge) 
beoaus^ in that case there had been no 
division of property at the time of the 
divoroe and it was shown, moreover, that 
61ial relations between father and daughter 
bad been resumed and oontaioed for many 
years after the separation. In the oase of 
Maang Pe v, Ma Myitta (9) the learned 
Judicial Oommiseioner (Sir Herbert White) 
was loth to press the role against a ohild 
of tender years who had no opportsuity of 
exeroising a reasonable oboioe at the time 
of her mother’s divoroe. (But can we assume 
that the oboioe of oontinningor resuming.filial 
relations would rest with the daughter rather 
than the father, if the girl were of mature 
understanding?) There also, though the 
parents were divorced, there was evidence that 
the deceased was on very affsotionate terms 
with his daughter, that she had baen to 
stay with him, and that she had never been 
regarded as out off from his family. In 
another Upper Burma case, Mi Nyo v. Mi 
Nyein Tha (10), it was pointed out that 
notwithstandiog the general rule, children 
taken away by a divorced wife would 
Euooeed to their father’s estate in the 
absence of all other heirs, (t. c., on the prin- 
oiple that deccandants who would other¬ 
wise be disqualified are allowed to share 
in inberitanco in default of a better heir, 
tide, Manukye, Richardson’s Edition, page 
316). And so in the present osee, if it 
were a question of inheriting from Maung 
Le^ Maung, we might properly consider the 
claims of Ma Kwe if she were the only 
surviving descendant by blood. But this 
is not the question. Ma Kwe is a possible heir 
to Maung Le Maung if she survives him and 
especially if filial relations are in the mean* 
time resumed between them. Bat her 
present position is that she is a member 


(5) (188.S) S. J. L B. 184. 

(6) 2 U. B. R (’>9?.9B , 194. 

C7> 2U. B. R. (I89?.96', 169. 

J8) 2U. B. R. (1897-01), 116. 

2 Chan Toon’s L. C. 22( 

finnj iV ^ 


Iftw, TnliPrit» 
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hiointtbIi r« Qooit of, 
ot her mother’s new family and not a 

member of her father e family at all. The 

eeveranee of the tie binding her to her 
father neoeeearily involves eeveianoe also 
of the tie conneoting her *'*’* 
son by his earlier marriage. It le clear that 
ehe eonld not supplant ^r father in the 

eussession to his ’ • PonloiT 

if we were to regard the Privy Counoil 

ruling in Wo Bnin Saint cate (1) as of 

UDiversal applioation. 

Od tbeee grounds I would eet aside the 

District Court decree and dismua the plaint¬ 
iff’s suit with costs in both Courts. 
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Robinsoh. J. — I concur. 


Decree sei aside. 


ALLAHABAD HIGH COURT. 
T6kTAllE^TiRT CiSE NO. 16 OP 1917. 
November 11» 1918. 

/■reserjl:— Sir Henry Riohardp, Kt . Chief 
Justice, and Justice Sir P. C. Banern. Kt. 
In the Goods of D. 

jrai—Scoick Law^UoU^rapli unlnig utlhont 
witnesses, whethe)' II ill, 


A holograph writing proved to be in the handwrit- 
ing of n, person who at the time ot hia death was a 
domiciled Scotchman, constitutes a valid Will accord¬ 
ing to Scotch Law, even though there aie no 
witnesses to such writing. . . 

FACTS._David MacIntyre, Agent at Mee¬ 

rut of the Allahabad Bank,died at Meerut, and 
the Adminiarator General of the United Pro¬ 
vinces cbtained from the High Court Let'ers 
of Administration to bis estate as in the case 
of an intestate. Subsequently, a doonment 
was diEOCvered among the papers of tbe 
deoeaEed, to the following effect : — 

“Allahabad Bank, Meernt, 2l8t January 
1913. Any properly which I poseess to be 
divided equally between my three suters 
Jessie Percy MacIntyre, Helen Anne Mac¬ 
Intyre and Mary MacIntyre, the eurvi- 
vor or survivors. D. MacIntyre. 

The document waa entirely in the band¬ 
writing of the deceased and as he was a 
domiciled Sootohican, the Administrator- 
General was of opinion that, according to 
gcotph Law, the dpoument was a valid tft'sln- 
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mentary instrument. He accordingly applied 
to the Court for ameudment of the Letters 
of Administration granted to him by 
annexing thereto, the Will propouned. The 
Administrator-General proved the document 
to be in tbe handwriting of the deceased, 
and that the domicile of the deceased 
was Scotland. In support of the legal point 
as to whether, according to Scotch Law, 
the document was or was not a Will, he 
placed before the Court the opinion of 
the writer to the Signet of Edinburgh, from 
which the following is an extract, vie 

** By the Common Law of Scotland a 
holograph Will is valid wherever made and 
needs no witnee^es. The person founding 
on the deed as holograph must prove that 
it is so either by the evidence of persons 
who saw it written or by evidence^^as to 
handwriting which satisees the Court. 

JUDGMENT.—Upon reading the papers 
before us including the affidavit of James 
W Monorieff writer to the SigneS we are 
of opinion that the paper writing, dated 
the 2L6t of January 1913, is in tbe band- 
writing of the deceased D. Macintyer, and 
that according to Scotch Law it constitutes 
a valid Will and that tbe said David 
MacIntyre was a domiciled Scotchman at 
the time of his death. We accordingly 

cancel the grant of Letters of Administra¬ 
tion previonOy directed to be issued to tbe 
Administrator General and in lieu tberesf 
direct that Letters of Administration with 
the aforesaid document of the 2l8t of Janu¬ 
ary 1913. as the last Will of David MacIntyre 
annexed do ieene to tbe Administrator- 

General. 

Order a<CGrdtvglys 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 30 of 1915. 

April 17. 1918. 

Mr. PraH, J 0 , and 
Mr. Crouch, A. J. 0. 

June 6, 1918. 

Present: —Mr. Fawcett, A. J, 0. 
MANGHIRMAL and OTaERS—PLAlNriKFi — 

A. PELLiMS 
1 ersus 

JUTHANAND and another - DSFaNDANTS — 

ReSPONDENIS. 

YaiinaQ vri*i, /ii /'i'- vner of 
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vriti performing ceremonies and appropriating fees^ 
Trespass-Damages, suit for, hy other co.owners, 
u'hJhcr maintainable-Priest, whether can he dis. 
missed by yojman. 

A yajman vrtH is a religious office to which fees 

are attached, [p. 684, col. 2 ] 

Where one co-owner of a rriti pertorma the 
reHo-ious ceremonies of a tjajmau and appropriates 
the fees the other co-owners of the rrift can sue 
him to recover their share of the fees [p. 685. col. h] 
Where the act of the co-owner performing the 
ceremonies amounts to an ouster of the other co- 
owners, the latter can sue the former for damages as 

atoi’tfensor [p. col. f.J 

A vojiuan has no right to dismiss a priest except 
for serious misconduct or upon the latter being 

outeasted. [p 6*6, col. 2.] 

The law allows a co-owner to sue another co¬ 
owner for trespass, if the latter has ousted him and 
such ouster covers an act inconsistent with the 
enjoyment of the property by both. [P- e-iS, col. 2.J 

Second appeal against the dcoUioD of 

the Joint Judge, Snkkur. 

Mr. Fotehchmd Asu-iomal, for the Appel- 

Eupchand ISilaram, for the Be- 


spondents, 

PsiTr, J. G.-Upril 17, UlS).-The 
pbiDtiffj olaimed in this Boit t) ba 
the owners o{ the YsjmeD Vr.thi of 
the Chabria oaste. Thny alleged that the 
defendant had wroogfoUj parformed the 
religious oeremonUs of one of their Yajmins 
and ^ued to recover Rs. 35 ll O, the fees pay¬ 
able for the ceremonies, and for an )Djanotioo 
resUaining him from performing such 
ceremonies in future. The defendant 
replied that he was a Sarswat Brahmin 
and that the Sarswats were the original 
owners cf the Vriti; that tte plaintiffs 
who were Puehkarana Brahmins had been 
admitted to an equal share in the Vriti; 
that a Yajman might employ either a 
Puehkarana or a Sirewat as he pleased; 
that the Bbat oasto had resolved not to 
employ Pushkaranae but to have all the 
ceremonies performed by Sarswats and lo 
give them their half fees and give the 
Puabkarana half fees to charily. He admitted 
that he had received half fees for oeremooies 
and asserted that he was entitled to do 
80 under the resolution of the Punohayet. 

The Sub-Judge found that the Vriti 
originally belonged exoloaively to the 
plaintiffs’ family but that the defendant’s 
family had subsequently been admitted to 

^ fehare in the Vriti; that the ceremonies 


were performed by either family and that 
the fees were divided finally except the 
Goudan fee which was divided in the 
proportion cf Bs. 5-0-0 to the plaintiffs’ and 
Be. 1-0-0 to the defendant’s family. 
Nevertheless be held tiat the plaintiffs 
could not make the defendant responeible 
for the action of the Obabria Pnooba 
and that as the half fees had been paid 
to the defendant personally for bis bene- 
6t and foreeivioes personally rendered,the 
plaintiffs were not entitled to recover them. 

This desieion was affirmed on appeal by 
the District Judge. 

The plaintiffs come to this Court in second 
appeal, and it seems obvious that the decision 
of the lower Courts is not a logical deduction 
from the dndiDge on which it is based. 

Both the Courts have found that there 
is a religious effise to which fees are at¬ 
tached and that this cffiie is held by the 
Pushkaranas, the plaintiffs, and the Sars- 
wate of whom the defendant is one and 
that these two families share the fees or 
emoluments of the office. They have alio 
found that the Sarswats have performed 
the services of the office for less than 
the customary or official fee. 

How can this be justified on the ground 
that the fee was paid to the Sarswats 
for their personal benefit? If the Sarswats 
have r€03ived a personal fee, then they 
have peiformed the ceremonies in their 
personal capacity and pot as holders of 
the offige. This act of the Sarswats is ^ 
trespass on the effiof; and the fact that 
tbsy might have performed the oeremooies 
as holders of the office and for the official 
fee does not mitigate or alter the character 
of the trespass. Plaintiffs seem to me to 
be clearly entitled to damages for the 
intrusion on their rights. 

The defendaot respondent seeks to 
support the decision of the lower Oontte 
on various grounds. 

It is suggested that the suit is barred 
from the cognizance of the Courts by BrC- 
gnlation II of 1827, But this plea can¬ 
not be sustained for no interference iu 
caste qoestioDs is involved in the suit 
which is merely a dispate between two 
priestly families as to their fees. 

It is next urged that religious offices 
such as the one in suit are invalid not 
being supported either by Hindu Ijaw 
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This objeotioQ was not raisad m 

the lower Courts and both parties oontested 

the suit on the footing that the rehg.ouB 

offi.e »bi<ih they eaoh 

The plea that the offioe is invalid is suggest 

ed b;the .a«e ot Gour m«i Bet. v Oba.- 

mano/(5e Fanihati be 

,»ee, 80 far aa it is based 0° 
limited to the offioe then set np, the right to 

lead Mantras at the partionlar 
Ghat. And so far aa it la based on Hindu 
Law it prooeeda on texts whioh have not 
i^l Western India the antbority of the texts 
cited in Colebrook’a Digest, Volnme f, page 
377, on whioh the Bombay deoisiona prooee^ 

1 think wo most treat it as settled law 
that religions offices snoh as the one i 

Bait have their origin in custom ® 

recognised bath by Hindo Law, 
hhat V. KupMat C-i)- 
Hargovan (3), and 

(Begnlation V of 1827, section 1) as fixed pio^ 
perty or immoveable property. Ofhaea which 
involve the performanca o' 

are recognixid aa ‘be subject-matter of 

civil litigation by section 7 of the Civ 1 
Procedure Code and by decisions of ^ all 
the High Courts. There is a oonll o. of 
decisions in oases in which the emolu- 
mente of the office are voluotary gratui¬ 
ties, and the tendency of the Courts is t 
recognise only such of those as are attached 
to a particular shrine cr place, TAoIeppaiu 
Oicriav. VmMa Oharlu (.41 and ChannuDat 
Fpa. V. Beta Nanden (5). Butin regard to 
offices such aa the one in suit to whmh 
fees are attached, and by which aervoia 
are rendered, there is no oonflic. and they 
ere recognised by all the Courtsi See 
Makacimci Ymmb v. ^oi/id Ahmed (6) 
md KrMna Mu v. 

(7), Dinjnath Abiji v, Sadhaihii) Ba i 
Uadhaoe (8), Liinba v. Bamc 1.9), Bauman 


(1) 6 M. Cas. 664; 14 C. W. N. 1057, 12 C. L. J. 
74 

v2) 6 B. E. 0. R. (A. 0. J.) 137. 

(8) 12 In<l. Cas. 92Bi 36 B. 94; 13 Bom. L. 

^4) 19 M.62i 5 M, L. J. 20''; 0 InU. Dec. 3 ) 

748# 

(5) fi Ind. Cas. 223; 32 A. 527; 7 A. L. J. oil'. 

16 » 1 B.H. C. R. CApp ) xvm. 

(7) 11 B. H. 0. Tl. 6 . 

iBj 8 B. 9j 2 Ind. Dec. (n. s.) 6. 

^9) 13 B. 648; 7 Jud. Dee. ) ^03. 


Jagannath Jo,U v. Balaji Kuiaji Potil (10). 
Qhelabhai v. Eargovan (3), Kruhnama v. 
Erishnasamt (U). Kali Kanta v. Qourt 
Frosad Surma (12). 

It is next suggested that no fees are 
attached to the offios and that the pay¬ 
ments are voluntary, but this la a 
of fact conoladed by the judgments of the 
lower Courts. Both the Courla have found 
that the fees are 6xed acd attached to the 
office, ai-d this was even recognised by the 
reaolctioD of the Cbabna Punohayet that 
half fees were to be paid to the Sarswats. 

li^atly it iaooDtended that the reaolatiou of 
the Puochftyet v^aseqoivaleDt to a digmissal of 

the plaintiffs who are, therefore, no longer 
hoMsre of the offiie. If the holder of the 
offiie were liable to be dismissed at the 
caprice of the Yeimao, it is difficnlt to uoder- 
staod how theoffiie oonll bs (as it admittedly 
is) hereditary. The plaintiffs have not bsen 
charged with aoy disqualifying offence. In 
the case reported as Dfanpiirmcl v. Vithil- 
ram (U) a majority of the Judges of this 
Court, differing from me, held that the 
Vritti was not partibls and refused fo J"®' 
ooanise a&y alientation of a share. The 
Punahayet wished the plaintiffs to effect the 
alienation inspite of the judgment of this 
Court and cn their refusing to do so pissed a 
resolution excluding them. The resolution is 
in truth an attempt to evade a judgment of this 
Court and is not the result of any misconduct 
oftho plaintiffs. The Calcutta High Court 
has held that it is contrary to public policy 
for the Court to interfere to prevent th 

dismissal of a priest, Rama Eant 
0At»fe''(14) followed in Qour Mam Debt 
V. Chairman of tie Panihati Municipality 

( 1 ). Cut the Bombay High Court has 
held that it is contrary to the custom 
of the country for a Brahmin to dismiss bis 
Uphadya, Ramchnmier Bap-JOjVev. Rarr.chunder 
lahshmun (15) and that an hereditary priest 
oannot be dismissed unless he is Patita The 
ob.ieotion of the public policy raised by the 
Cak’O.Ua High Court is met in Bombay by 

I lOl 14 B. 107; 7 I»'i. Deo. (.n. a ) 670. 

Ill 2 M. 02;6 I. A. 120; 3 Iiul. Jur. 322; 3 Snth 
J. J 020; 6 C. T/. U. 201; 4 Sar. P.C. J. 28; 1 Ind. 

L)cc (^ 

(;2) 17 0. fi06; 8 Ind. Doc. (n. s-) 1149. 

(13) 13 hid. Cas. 226; S. L. It. 107. 

114 ) 118 ^ 2 ) Bengal S. I). A. 398 ; 12 

(n. 7-) 310. 

( 10 ) 9 llavi-. 53 T.' 


!i, 1. 1) 


L. 
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refasing to grant an injanotioD in snob oases 
following the judgment of Melvill, J. in 
Raia V. K'ritknnhhat (16). In this way the 
bolder of the offise is by the award of the 
damagss eeonred from peonniary loss and at 
the same time the Goart deolioes to foist 
npon any Y'ajman the servioes of a partionlar 
priest. 

The fees whioh the plaintiffs ware deprived 
of by the defendant’s intrusion are admittedly 

Rs. 23-8-0. 

I would, therefore, refuse an injnnstion 
bub grant the plaintiffs a decree for the 
sum. 

Crouch, A. J. C, —{April 17, 1918).—In 

the suit out of whioh this second appeal has 
a'iser, plaintiffs sued to reoover Rs. i^b-ll-O, 
alleging that they were solely entitled to the 
*Vriti’ or fees paid to Brahmins for performing 
oertain oeremoniee, paid by (inter alia) one 
Ramdas LaTohand, that the amount olaimed 
had been wrongfully received from Ramdas 
by the defendant, and should be banded over 
to the plaintiffs. Plaintiffs also pray for an 
injunotion prohibiting defendants from in¬ 
terfering with their Vriti. The suit was 
obviously ona for the recovery of money 
wrongfully received by the defendants on 
plaintiff'?’ behalf. 

Plaintiffs are Pnshkarana Brahmins, and 
defendants are Sarswat Brahmins. The 
defendant in bis written statement 
oontends that with the consent of the 
Yaimans of the Cbabria oaele —to 
which Ramdas Laloband belongs—cere¬ 
monies were performed by Pushkarnae or 
Sarewats indifferently, that the Yajmans 
were at full liberty to sammon whom they 
chose to perform any particular ceremony, 
that there had been an agreement or under¬ 
standing to wh'oh the Yajmans were 
parties that half of the Vriti should be enjoy¬ 
ed by Poebkarnas and half by Sarewate, 
that in Assu 1968 the whole Bradri of 
the Chabrias declared that PuAbkaranae 
should not be called for ceremonies, but 
that only Sarswats should be sum¬ 
moned and that the half to whioh the 
Paebkarnas have been entitled was to be 
devoted to the feeding of cows and ether 
charitable objects. Defendants denied that 
they had received any money on behalf of the 
plaintiff. 

(l(>) 3 B. 232} 2 lud. Dec. (n. b } 100. 


In their rejoinder, plaintiffs asserted that 
they were the Gur Brahmins of the Obabrias 
while the Sarswats were only the "Thani” 
or local Brabmine, that plaintiffs bad the 
legal right to officiate at all Obabria cere¬ 
monies, and to receive the dues, though they 
admitted that a portion of them were payable 
to the Tbanis. 

The simple issue of fact in the case was:— 
Did defendant receive the amount olaimed 
or any part of it, on behalf of the plaint- 
iffi? Bat for the plaintiff it is contended 
that a large and a far more difficult question 
is involved; Are the Pashkarna Brahmins 
legally entitled to reoaive all Vriti paid 
by the Obabrias for Brahmin ceremonies, 
they giving a portion to the Sarswats? 

The Brst issue drawn by the original Oonrt 
was—is the plaintiffs’ right to the plaint Vrici 
anoestral and anoientP and the finding was in 
the affirmative. But this finding is of little 
value, for the Court; confused two quite 
different matters, (1) the nature and 
extent of the rights of the several mem¬ 
bers of a Brahmin joint family with 
regard to the dues whioh they are able 
to collect, and (2l the rights whioh (be 
Brahmins have as against their Yajmans 
to enforce payment of Vriti. As bstween 
the several members of a Brahmin family 
their Vriti, the dues actually collected 
and the chance of collecting such dues in 
fufure, constitutes an element of property, 
but as against any particular Yajman, no 
Brahmin, in my opinioo, has any right 
which can correctly be termed "pro¬ 
perty,” that is, he has no right in 
them. In Qkelabhai v. Hatgovan 
(3) the learned Judge Chandavarkar 
aooeptiug the position laid down by 
Conch, 0. J., that if the office of a priest 
be hereditary, the dues pertaioiog to it must 
be shared as immoveable property, goes on 
to hold that the hereditary office is, 
therefore, immoveable property. But it by no 
meaus foljows that because for certain 
purposes^ Vrit' may be conveniently com¬ 
pared to immoveable property, it moat, there¬ 
fore, be termed as immoveable property. 

The original Court found that plaint¬ 
iffs were the Gars, and the de¬ 
fendant was Thani, and that both Gars 
and Thanis have been called in by the 
Chabiiae to perform ceremonies, the plaint¬ 
iffs having no exclusive right to do so, 
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that prior to Assn 1968 the Gore and 
Tbanis shared all does but Gaudan, equal* 
ly, the Gars taking R-e. 5-0-0 and the 
Tbania Re. l-O-O o« the Gaudan 
amoanted to Rs. d-O-Oi that the Chahna 
Panohayet had passed a resolution not to 
employ the plaintiffs and to pay to the 
defendant only suoh portion ol the Vnti as 

he would have baen entitled to under the 
old praotioe; that defendant had not received 
more than be was personally entitled tc; that 
Ramdas was under no obligation to oall 
in the plaintiffs to perform oeremonies, 
for even under the system set up by the 
plaintiffs, he had the right to call in 
either a ‘Gar’ or a‘ihani’; that defendant 
had received in does Rs. 18‘8‘0, beicg 
half of Rs 37 0.0 the total amount due 
under the old system; and that under the 
old system of distribution Rs. h O O of this 
would have been handed over 
to the Gars, but that defendant was 
nnder no liability to hand it over be- 
oanse it had been paid to him in his 
individual oapaoity; that it was a condition 
of the Thanie’ employment that they 
should acquiesce in the Gars’ share of the 
Vriti being devoted to the fesding of 
oowp, etc. The injunction was refused on 
the ground that no exclusive right in the 
plaintiffs bad been established and the 
suit was dismissed with ooets, 

The lower Court drew no issues, and 
it is not clear from the judgment what 
were the grounds of appeal. But the 
argument put before the Court was that 
the Thanis were merely the local agents 
of the Gar?, and were bound to hand 
over to the principals all dues received for 
distribution, This was quite a new case: bat 
the Court went into the question and found 
that no agency was established. It held that 
no money had bsen received by defendant 
for the plaintiff. The appeal was dismissed. 

In this Court, Mr. Fatehohand for the ap¬ 
pellants frankly admits that he can make 
out no case for money received by de¬ 
fendant on behalf of the plaintiffs. He 
has ooDoectrated his efforts on endeavour¬ 
ing to persuade the Court that if plaint¬ 
iffs were the hereditary priests of the 
family of Ramdas Lihband, they had a 
legal right to collect such dues as would 
have been paid to them in the ordinary 


course had they been called in to perform 
the oeremonies actually performed by de¬ 
fendants. And in the last resort ho 
asserts that the defendant was partner of 
plaintiffs and bound to account for all receipts. 

But it has been found, and is not now 
disputed, that defendant was as much 
entitled as plaintiffs to officiate as priest lo 
the family of Ramdas, and equally entitl- 
€d to receive dues, though in one special 
instance a lees amount. He has no right 
to have defendant prohibited from attending 
the household of Ramdas or any other 
Chabria, or from receiving dues. The only 
question ia whether defendant can be 
compelled to hand over any portion of the 
fees which he has already received or may 
hereafter receive. Plaintiffs have failed to 
make out their original allegation that all 
the money received by defendant was their 
property, that defendant was tortiously in 
possession of Rs. 35-11-0 belonging to 

them. They were equally unsuccessful in their 

attempt to prove receipt as agent; this 
is a question of fact on which both the 
lower Courts have held against them. The 
entirely new suggestion that there was a 
partneriihip is inoonsistent with the pleadings, 
and with the memo, of appeal to this Court, 
No attempt has been made to show that a 
partnership was alleged before the original 
Court and that there is any evidence what* 
ever to establish it. The mere fact that 
Eeparate suits have been filed in respect 
of each Yajman from whom dues were 
received not only contradicts the theory of a 
partnership, but makes it impossible for the 
Court to take accounts as in a partnership. 

We cannot oast defendant in damages as 
a trespasser, for both the lower Courts 
have held that he rightfully performed the 
ceremonies. I would dismiss the appeal 
with costs. 

Fawcett, a. J. 6, 1918).—The 

difference of opinion which has led to this case 
being referred to me is on the question whether 
the plaintiffs have any right to recover 
damages from the defendant as a trespasser. 
The facts found have been sufficiently 
stated in the two judgments which differ 
on this point. It is quite clear that (as 
stated by Crouch, A. J. C.) the plaintiffs 
oaiuiot sue for the fees actually rocaierd 
by the defendant, or any part thereof, f-s 
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if it were money bad and reoeived by 
tbe defendant to the plaintiff's nse« einoe 
be only reoeived bia proper fees {plus a 
gratnity of Rs. 4 in reapeot of tbe 
Gandan oeremcny) for ceremonies right- 
folly performed by him. Bat the 
plaint does not base the olaim to relief 
on any specific allegation that tbe 
defendant reoeived the fees to the plain* 
tiff’s nse. It asserts generally that tbe 
defendant was not entitled to the fees and 
was bonnd to return them to the plaintiffs 
according to law. It is, therefore, wide 
enough to be treated as a suit agaiust tbe 
defendant as a trespasser in the Vrit office, 
which plaintiffs claim to belong to them 
and to entitle them to certain payments as 
fees appertaining to tbe office. As such it 
is a suit of a similar kind to tbe one 
relating to tbe office of Kazi of Bombay, 
Muhammad Yussuh v. Sayei Ahmei (6). 
Snob a suit, as pointed oat in that case at 
page XX is one for distorbacoe to an 
office, or (as it would now be classed) for 
trespass. And as shown in that case at 
pages XXXV—xxxvf, snch an action cannot 
be maintained unless tbe sums claim¬ 
ed as fees are certain fixed payments 
annexed to tbe dieoharge of official duties 
and not mere gratuities of nnoertain amount 
and of no legal obligation. In this particular 
oase there cau be no doubt that the fees 
reoeived in respect of tbe ceremonies per¬ 
formed are fixed fees attached to the office, 
and I agree with tbe Judicial Commissioner 
on this point. 

Tbe exoloeive right to officiate set up by 
tbe plaintiffs has been disproved, but tbe 
fact of their having claimed too much should 
not be held to preclude them from any 
relief to which they may be entitled on 
the proved facts, when the pleadings are 
wide enough to cover tbe latter olaim, see 
Ahmad Wali Khan v. Shamsh^ul-Jahan Begam 
(17). Tbe mere failure to prove tbe case 
set op does not, therefore, necessarily deprive 
the plaintiffs of any right to relief they 
otherwise may have against the defendant. 
On the facts found I can see no reasonable 
alternative to the view that the relation¬ 
ship between the Gars (plaintiffs) and tbe 
Tbanis (of which defendant is one) was that 

(17) 28 A. 482 at i-. 496; 10 C. W. N. 626; 3 S. L. J. 
360; C. L. J- 481: 1 M. L. T. MH; 8 Bum, L. H. 3‘J7- IQ 
H. L, J. 269; 33 I. A. 81; 8 Sar. l\ C. J. 918. 


of CO owners of the Vrit, tbe dues attache^ 
to tbe office being shared by them (equiiny 
except in two particular oases), and th6 
actual offioiator who receives the fees betoc/ 
a trustee for the payment of their share 
in such fees to the other eo owners. 
plaintiffs are entitled to relief on this 
basis, the pleadings are olearly wide enough 
to cover their claim to if; for the issues 
Nos. 2, 6 and 7 in the trial Court raise tbe 
essential points in a general form and there 
is no question of defendant being taken by 
surpriee, 

The main question, therefore, is whether 
defendant, thongh being a oo owner, is liable 
to plaintiffs for damages as a trespasser. 
The cases of Muhammad Yussub v. Sayad 
Ahmed (6), Sitarambhai v, Sitaram QaneshilS) 
and Vithal Krishna Joshi v. Anant i?am« 
ehandra (7) are all oases of strangers in 
an office without any right ; and such 
eases do not, therefore, exactly cover this 
questicn of defendant’s liability. Tbe learn¬ 
ed Additional Judicial Commissioner in bis 
judgment says that the defendant rightly 
performed the ceremonies and cannot, there* 
fore, be treated as a trespasser. But it 
seems to me that this is not a necessary 
oonolusioD. Tbe law allows a oo owner to 
sue another oo-owner for trespass, if tbe 
latter has ousted him and such ouster 
covers an act ioconsisteat with tbe enjoyment 
of the property by both: See Halsbnry’s Laws 
of England, Volume ^XVif, page 866, Article 
1525, and Underbill’s Liw of Torts, 7th 
Edition, Article 111 at page 360. In this 
particular oase tbe defendant in his written 
statement seeks to justify his action by 
tbe resolution of the Funohayet, and there 
is no doubt that the joint effect of that 
resolution and defendant’s oonduot in acting 
upon it and taking only tbe fees due to 
him instead of all the fees due for tbe 
ceremonies is (o oust the plaintiffs from 
the office in regard to the particular fees 
that would otherwise have oome to them. 
If then, this resolutiou of the Pucchayet 
was not justified, tbe defendant has on. 
tbe admitted facts olearly so conducted 
himself as to be liable to be sued by the 
plaintiffs as joint iorl-feasor; and that being 
so, judgment can be recovered from him 
alone for the whole amount of the damages 

(Halsbnry’fi Laws of England, VolumeXXVIIi 

(18) 6 B. U, C. ll,2C0, 
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Artioles 955, 957 at pages 487-498; Under* 
hni’a Law o! Torbi, 7tb E litioo, Artiols 3), 
page 112; and Potlook’s Law of Torts, 7tb 
Edition, page 194)* 

It has next to be deeided whether the 
resolntion of the Panohayet was a valid 
one or not, hesanse if the oaste bad the 
power to exolade the plaintiffs from employ* 
ment and so virtually dismiss them from 
the offiie, then no qaestion of tort or tras* 
pass arises. The Joint Jndge appears to 
have held that the Panohayet had snob 
power. The learned Jndioial Oommissioner 
has given reasons to the oontrary in his jndg* 
ment while Cronoh, A, J. 0. does not disonss 
the point. Mr. ftapohand for respondent 
has asked me to hold that the oase of 
Qhelahhai v. Hargc.i) 2 n (3), whiah is against 
him, was wrongly deoided and that the 
right view is the one adopted by the Caloutta 
and Madras High Coarts, viz , that nnder 
Hindu Law the exelasive right claimed by 
a priest to offioiate at ceremonies of a 
family, because bis ancestors had before 
him performed similar ceremonies, is not 
enforoeable at law, Oour Mani Debi v. Ohair' 
man of the Panikati ^unicipalily (1) and 
Bamakristna v. Ranga (19). 

In one aense it is not neoessary for me 
to decide whether snob a claim is or is 
not enforoeable by law, beoaose this is not 
a soit for declaration that plaintiffs have 
an exoluaiva right to offisiate, and even 
the injunction souvht is not ons to restrain 
defendant from ofhjiating, but from reoeiv* 
ing fees to whioh be is not entitled. As 
pointed out in the learned Jndioial Com* 
missioner’s judgment, preventive relief whioh 
would have the result of forcing a parti* 
oular priest on a Yajman is generally 
refused by the Bombay Courts, though 
the beredicary priest is saved from a pecuniary 
loss by being allowed to recover from the 
usa'per of bis office the fees wrongfully 
received for offi jiatiog. The decision in Qhela- 
hhaVs ca$e (3) goes further than this and 
says a Hindu is legally bound to aocept the 
ministrations of a hereditary family priest, 
unless the latter has bacoms Patita loutoaste) 
or has declined to cffinate. Whether the 
Yajman is so bound or not, is not a point 
directly arising in this case. But the 
plaintiff s right to recover damages depends 

(19) 7 M. 42tj 2 lud. Dec. (n. s.) 879, 
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on their being rightful oo*owDers of tbi 
Vrit, and if they have been lawfully 
dismissed by the Panohayet, so as to be 
no longer rightful holders of the office, 
their ease falls to the ground, Mr. Rap* 
ofaand’s oontention that the view taken in 
QhehhhaVe cate (3) is erroneous, must, 
therefore, be gone into. 

The question turns upon whether there is 
adequate authority for holding that an 
hereditary family priest has by custom 
oertain rights against the family whioh 
neither the family nor the oaste has power to 
annul except on the spsoifio grounds already 
mentioned. The Bombay view is bvied 
mainly on the Smriti of Uarada and the dts* 
sertation thereon of Jaggaonanatba, which 
are contained in Colebiook^s Digest, Yolume 
I, pages 375, 377. The Smriti plainly forbids 
a Yajman from forsaking an hereditary 
priest, who is ready to offioiate and is guilty 
of no grievous offence. The dissertation 
among other things lays down that the 
uninterrnpted performance of saerHee by 
father and son as family priests suTces to 
make them hereditary priests whithio the 
meaning of the Smriti without proof 
of any specific appointment of the 
father and his descendants as family 
priei<tB for ever. The above seemi to ms 
to justify the Bombay view which is based 
on it. Nothing in Mr Rapobaud's argu* 
msnts meets the fact that the Smriti does 
contain a direct prohibition which logically 
invests an hereditary family priest with 
certain rights against the family ; and I 
can see no snffiiieut rdasm for venturing 
to differ from Mr. Justios Chandavarkar’c 
reasoning and conclusion\ The main point 
on which a difforence of opinion has arisen 
is whether it is politic and in accord rue) 
with Hindu Law tha^ a Yajoian ehorli 
be bound to employ a particalar priei, 
though be is an hereditary family priest. 
Mr. Justice Cbandavarkar says the rights 
given to an hereditary family priest are 
quite in consonance with Hinlu Law and 
notions. Mr. Justico Mookerji in Oour 
Mani DeOi'e ciifs (1) thinks otherwise and 
cites texte against forcing a priest on a 
Yajman Where such high authorities on 
Hindu Law differ on a point like this 
is difficult for an Europsan Judge to yav 
which view should be accepted as oorre^t 
But I think the difficulty is „ 
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■ solved by applying tbe prinotpleB laid 
down by the Privy Oonnoil in Collector of 
Madura v. Moottoo Hamalinga Satkupathy (20). 
It is there said: “The duty, therefore, of an 
Baropean Judge, who is under the obliga¬ 
tion to administer Hindu Law, is not so 
muoh to enquire whether a disputed 
doetrine is fairly deduoible from the 
earliest authorities, as to ascertain whether 
it has been received by the particular 
school which governs the district with 
which he has to deal, and has there been sanc¬ 
tioned by usage. For under the Hindu 
system of law, clear proof of usage will 
outweigh the written text of the law.” The 
Smriti of Narada as an authority of antiquity 
is of greatweight {cf, Mayne’s Hindu 
Law, 5tb Bditioi), page 31) and the doctrine 
based on it by tbe Bombay High Court 
Judges is fairly deduoible* from it. But from 
the meagre and general natare of its contents 
it is necessarily open to attack, and tbe main 
question is whether tbe interpretation put 
on it in Bombay has been sanctioned by 
usage. This must, 1 think, clearly 
be answered in tbe affirmative, so far as 
tbe Bombay Presidency is concerned, for 
such rights have been asserted and 
recognized by the Courts from very 
early days. Thus in the case of flam- 
chunder Bapooji v. Ramchunder Lakshmun 
(15) cited in Vithal Krishna Jo$hi v. Anant 
Ramchandra (7) it was said that the 
view “that a Brahmin may employ whom 
be likes as bis Upadhya, (t c .family priest) is 
opposed to the custom of tbe country” and 
o'ber eases to tbe same effect are mentioned 
at page S. On tbe other band tbe Bengal 
Full Bench decision of 1852, referred 
to in Oour Mahi Debi v. Chairman of the 
Panihati Municipality (1) and tbe texts 
referred to in the same case at page 1064i* 
(which have not tbe same force in 
Western India as they have in Bengal) 
may have prevented a similar usage 
from there growing up or at any rate the 
question cf usage does not appear to have 
been given any weight. And tbe Madras 
decision in Bamakrisina v. Ranga (19) is 
mainly based on tbe ground that no usage 

bad been alleged or proved, entitling the 
(‘iOj 12 hi. I. A. 397 at p. 436} 1 B. L. R. P. C. I 5 
10 W. R P.C 17:2 Sar. P. C. J. 361} 2 Suth. 1*. 0. 
J. 135} 20 E. R. 389. 

#Pago of 14 C. W. N.—fc?. ~ ~ 


plaintiff to the right claimed by him. 
So far as Sind is concerned, there is co 
reason to think that the usage in this 
Province differs from‘that in the rest of 
Bombay Presidency. In 0t.r Sukhrajy. Qur 
Chandiram (21) tbe Bombay decisions in 
the Kfczi’s similar cases were cited and 
approved; and that case and the one of 
1870 cited in Mangkirmal v, Vxthalram (13) 
show that there is nothing new in tbe Vrit 
rights set op by plaintiffs but (strangely 
enongh) disputed by the defendant, who 
benefits by them. For these reasons, 1 concur 
with the view of the learned Judicial Com* 
missioner. 

It follows that tbe Pancbayet could 
not legally dismiss the plaintiffs merely 
because the latter refused to effect an 
alienation which ibis Court has refneed (0 
recognise. Tbe dismissal was not due to 
any misconduct of tbe plaintiffs but was 
a patent form of "boycotting” and the 
evidence adduced by deferdant with a view 
to showing plaintiffs' nnfitness to officiate has 
been rightly disbelieved by the Sub-Judge. 

Tbe justification set np by tbe defend¬ 
ant on the basis of tbe Pancbayet resolntion, 
therefore, fails. Tbe Sub-Judge, however, 
has expressed tbe opinion (bat " When the 
Yajmans refuse to give anything for the 
Gars now, tbe Thanis are helpless and 
have to submit to the terms imposed by 
the Tajmans.” This is relevant to the 
question of defeedant’s liability as a joint 
tort feasor, but it is based on tbe evidence 
of only oie witness (Gidan) and it is 
doubtful if tbe real facts are before the 
Court. It has also to be considered whether 
this plea would in any case legally justify 
tbe commission of tort under the principles of 
Common Law summarised in Halsbury’s Laws 
of England, Volume XXVII, Articles 913*J>lt*i 
967 and 977 at pages 469, 470, 492, 498. 
I think the answer is clearly in the nega¬ 
tive. Even assuming that, if tbe Thanis 
had refused to act on the resolution of 
tbe Pancbayet, there would have been 
imminent risk of injury to themselves yet 
their acting npon the resolution was clearly 
not bona fide and reasonably done with 
the sole intention and in pursuanoe of (be 
duty of obviating such risk, (Halsbury’s 
Laws of England Volume, XXVili 

(21) 1 Selected Decision of Sind^ Sadar Courts 868 

ul p. 357. 
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page 499). This is olear from the defend* 
ant*8 pleadings that the plaintiffs beoame 
interested in the Vrit only abont 30 years 
ago, that no Brahmin has any legal right 
over the Vrit and that theresolntion was 
a valid one. In the faoe of these assertions 
it woald not be open to defendants to set 
np the inoonsistent plea that the resola* 
tion was aoted on hy the Tbanis, merely 
beoanse their rights were threatened with 
risk of injory if they did not do so. 

Oononrring, therefore, with the Jndioial 
Commissioner, I reverse the Sab*Jadge’s 
deoree in dismissing the suit and grant 
the plaintiffs a deoree for recovery of 
Ha. 23 8 0 from the defendant with half 
their oasts thronghont. I do not allow 
them fall costs as the plaint overstated their 
legal rights, and their Pleaders have not, 
even in this Conrt, pat the defendant's 
liability on its real basis. 

Decree of the Sub Judge re.treed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 212 uf 1919. 

Fehraary 10, 1920. 

Treteni'. —Pandit Kanbaiya Lai, A. J. C. 

Mxtza ATHAR HUSAIN— Plaintiff— 

Appellant 

versus 

IDU SHAH AND another—Dbfemdakis 

—Rsspondbnts. 

}^re’einption mit —Pre^emptoi- indebted—Good 
faith. 

The facts that a prc.oinptor is iadebtod, is 
a uiuor and is not possessed of any means to enable 
him to parchaKe any new property aie no jiisti* 
lication for the inference that a suit brought on 
his behalf is not brought in good faith. 

Appeal from the deoree of the Sab* 
ordidate Judge, Gonda, dated the 29tb 
Nevember 1919, confirming that of the 
Mansif, Gonda, dated the l5tb November 
1918. 

Mr. Haider Husain, tor the Appellant. 

Baba Ram Ohandra, for Respondent 
No. 1. 

JUDGMENT.—This appeal arises out of a 
suit for pre*emption. The only question for 


\ ’ 

m 

consideration is whether the salt was 
brought in good faith. The Courts below 
found against the plaintiff. The sole 
gronnd on which that view is based is 
that the plaintiff was indebted and was a 
minor, that the snit had been broaght 
under the guardianship of a woman named 
Mueammskt Idan, who was in the keeping 
of Haider Husain, his uncle, and that the 
plaintiff was not possessed of any means to 
enable him to purchase any new property. 

The inference raised from the above 
premises is, however, not justified. A man 
may be indebted and yet may be anzions 
to get new property by farther borrowing 
or obtaining financial assistance from bis 
reUtions, if be considers the bargain sn* 
fifisiently profitable. The Courts below rely 
on the decision in Mahxrani v. Ram 
Adhar (0. Bat as pointed out in Ram 
Sahay v. Jagdimba Singh (2) the o'lroam- 
stances of that case were entirely different. 
There the pre-emptor was fnond to have 
parted with her own interest and to have 
had no possible personal object in pre* 
empting the share which was sold by her 
husband’s nephew The learned Counsel 
for the plaintiff-appellant states that it 
would be possible for the plaintiff to pay 
the money required for pre emption without 
transferring any portion of his property, 
for which the permission of the District 
Jndge would be neoessary. Haider Hasain 
is the certificated guardian of the plaintiff, 
and it makes no difference to the defend, 
ant vendee whether the plaintiff is supplied 
the purchase money for pre-emption by 
Haider Husain or gets it otherwise. In 
Bindeskuri Singh v. Pandit Balraj Sahai 
(3) the mere fact that the snit 
was institnled at the expense of another 
person and that the person claiming pre. 
emption was merely a nominal plaintiff 
acting on his behalf was held to be 
immaterial. 

The plaintiff is admittedly a co-sharer 
in the snb division and mahal in which the 
property sold is situated. The defendant 
vendee is a stranger. The real oonsidera. 
tion settled and paid has been found to 
have been Rs. 600. 

(1) 13 Ind. Cas. 608. 

(21 37 Ind. Oas. 163; 19 0. C. 153 ut p, 1.63; 3 i). U. 
J. 633. 

(3) 10 0. 0. 19 at p. 66. 
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The appeal is, therefore, allowed and the 
olaim deoteed for r**® emption on payment 
of Rg. 600 within one month from this 
date. The plaintiff appellant will get bis 
costs here and hitherto from the defendant 
vendee, who will bear his own costs 
tbrongbont. 

Appeal allowed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Secosd CiHL Appbal No. 151 cf 1919. 
Aagnst 29, 1919, 

freiewf;—Pandit Kanhaiya Lai, A. J. 0, 
Lah NARAIN DAS and another— 
Defendants—Appellants 
t ersus 

BAIJNATH SAHAI— Plaintiff- 

Respondent, 

Mortgage-Interest, rate of, fixed and certain — 
Mortgagee, right of, to receive profiU in excess— 
Consiriiction of document. 

Where under a mortgego-deed the rate of interest 
which the mortgagee is to receive is fixed and 
certain he is nob entitled to any portion of the usu- 
fruct which might be in excess of that rate, and the 
mortgagor is entitled to maintain a suit for accounts 
to be taken of the profits realized by the mortgagee 
from the mortgaged property, [p. 693, col. I ] 

It would require very clear words to induce a 
Court to put upon a moitgage-deed such a con¬ 
struction as would entitle the mortgagee to claim 
interest and such portion of the usufruct as might 
be in excess of it. (_p. bi<3, col. !■] 

V\ hero a mortgage-deed provided that tho net 
profits of the mortgaged proirerty, which were 
estimated at a certain fixed amount, would go 
towards tho payment of interest nt the stipulated 
rate due to tho mortgagee, that if tho gross rental 
thou fetched by the mortgaged property became 
deficient afterwards tho moctgagor would pay the 
deficit, that if the revenue assessed on the property 
was enhanced tho mortgagor would pay the extra 
revenue, t .at if by any efforts of the mortgagee 
tho profits derived from the mortgaged property 
increased the advantage of that increase would go to 
tho mortgagee, that tho mortgagor would have no 
right to claim surplus profits on that account and 
that the mortgagor would be entitled to redeem 
the property after tho lapse of the fixed period on 
uavnieut of the principal money secured by tho 
mortgage and such deficient profits or extra revenue 
as might be rcooverablo under the above 

conditions: 


Held, that in a suit for redemption of the above 
mortgage the mortgagor was entitled to claim an 
account of the profits, derived by the mortgagee 
from the mortgaged property although no provision 
was made in the deed to cover a case where the 
profits might increase without any special efforts on 
the part of the mortgagee, [p. 69col. L] 

Appeal from the deoree of the SahordiDate 
Jodge, Partabgarh, dated the 7tb Marob 
1919, modifying that of the Mnnsif, Eanda, 
dated the 8th May 1918. 

« 

Mr. Mumtaz Bueatn and BAba Baj/i Kish'in 
Beth, for the Appellants. 

The Hon’ble Syed Wazir Hasan, Syed AH 
Mohammad and Syed Mohammad Sibtiin, for 
the Respondent. 

JUDGMENT,—The suit which has given 
rise to this appeal was brought by the plaint* 
iff for the redemption of a mortgage effected 
by his father, Gayadin La^, in favour of 
ParsotamDas, the predecessor-in-title of the 
defendants, on the Let May 18S0. The 
amount secured by the mortgage was Rs 895 
and among other conditions the mortgage-deed 
provided that the net pro6ts of the mortgaged 
property which were then estimated at 
Rs. 134-1-0 per year eballgo towards the pay¬ 
ment of interest due to the. mortgagee at 
Rs, 1-4*0 per cent, per mensem, that if the 
gross rental then fetched by the mortgaged 
property became deBcient afterwards tbe 
mortgagor would pay the deBoit, that if tbe 
revenue assessed on the property was enhana- 
ed, the mortgagor would pay tbe extra 
revenue, and that the mortgagor would be 
entitled to redeem tbe property after the 
lapse of ten years in the month of Jetb on 
payment of the principal money secured by 
tbe mortgage and snob deficient profits or 
extra revenue as might be recoverable under 
the above conditions. The mortgage deed 
also contained a covenant that if by any 
efforts of the mortgagee, suob as tbe eon* 
etruotion of wells, ponds and the like, the 
profits derivable from the mortgaged 
property inerfased, tbe advantage of that 
inoerease would go to tbe mortgagee and 
that ibe mortgagor would have no right to 
olaim surplus profits on that account. 

Tbe first point for consideration in this 
appeal is whether in vtw of the terms above 
epecified tbe mortgagor is entitled to olaim 
an account of the profits derived by the 
mortgagee from the mortgaged property. If 
the net profits estimated at tbe time of tbo 
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mortgase be taken into oonaideratioDi it 
would seem that tbe mortgagee was entitled 
on redemption to the prinoipal money sesared 
by tbe mortgage and to keep any extra profits 
wbieh be might have derived by virtue of 
improvements made by him or efforts made 
to enhanoe the rental. Bat if the rata of 
interest provided for by the deed of mortgage 
be taken into aonsideration it is obvious that 
the mortgagor had limited the extent of tbe 
benefit whioh be was toreoeive. The interest 
stipulated was the measure of the reaompense 
which he was to receive for the advaneement 
of the loan and if any profits were derived in 
excess of tbe interest stipulated for, the 
mortgagee could not claim tbe same. The 
view taken by the Court of first instance was 
that tbe mortgagee was entitled to the 
principal money secured by the mortgage and 
that tbe plaintiff could not claim an account 
of tbe profits from tbe mortgagee; but tbe 
lower Appellate Court adopted a different 
view. The latter construction appears to be 
more equitable and consistent with the 
intention of tbe parties so far as it can be 
gathered from tbe document in queetion. 
The language is far from clear; but it 
seems that if tbe rate of interest which the 
mortgagee was to receive was fixed and 
certain, any extra profits whioh tbe mort* 
gagee might receive after paying the interest 
stipulated for would not he bis except in tbe 
oiroamstaDoes specified in the deed. As point* 
ed out in Rajah Amir Hasan Khan v. Mukk- 
doom Singh (1), it would require very clear 
words to induce a Court to put upon a dcou* 
ment such oonstruotion as would entitle tbe 
mortgagee to claim tbe interest and such 
portion of tbe asufruot as might be in excess 
of it. The mortgagor did.not then anticipate 
that in tbe natural course of things the 
profits of the mortgaged property would 
exceed tbe estimate he had then arrived at. 
He made a provision for such increase as 
might take place in oonsequecos of any efforts 
made by the mortgagee to improve tbe proper* 
ty and allowed the mortgagee to appropriate 
tbe benefits resulting from thoee improve* 
mente. No provision war, however, made lo 
cover a case where tbe prtfits might increase 
without any special efforts on the part of the 
mortgagee. The lower Appellate Court wan, 
therefore, Justified in allowing accounts to 

(1) Bafique & Jacksoa’a P. 0. No. 31. 


bs taken of tbe profits realised by tbe 
mortgagee from tbe mortgaged pro* 
petty. 

The mortgagee claimed a oerlain amount 
dne on a deed of further charge exeeuted by 
Q-ayadin Lai on tbe 4th June 1889. Tbe 
Courts below disallowed the amount on tbe 
ground that no legal necessity therefor was 
established. Tbe deed of further charge 
purports to have been executed to pay two 
prior deeds of a similar nature ; but it is not 
necessary to consider whether tbe debts, for 
the payment of which that deed was in the 
main executed, were antecedent debts, because 
tbe accounts accepted by tbe lower Appellate 
Court show that the profits derived from the 
mortgaged property were such as to satisfy 
tbe money due on the deed of further charge 
also. Tbe amount claimed by the defendants 
in this appeal on account of the deed of 
further charge is only Rs. 3,524 exclusive of 
tbe principal money claimed on account of 
tbe previous possessory mortgage. The 
profits derived from tbe mortgaged property 
amount, according to tbe above account, to 

Rs. 6.198-0-3 up to 1320 Fasli. 

Tbe appeal is, therefore, dismissed with 
costs. 

Apfeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal vrou Appellate Drcrbe No, 937 

CF 1917 . 

June 11. 1919. 

Present: —Mr. Justice Obatterjea and 
Mr. Justice Duval. 

MADHUSUDAN KOER —Plaintiff—. 

APPELLA^T 

versus 

BADRIDAS AND ANOTHER— Defendants _ 

Hesionlents. 

Contract, funnation of - Documents const it utiny 
contract-^Breach of contract — Damaijes, measure of. 

A , a dealer in a certaiu class of goods, used to 
obtain his supplies from lirm U. On July .r ; • 
wrote lo li stating bis requirements and iisMn • 'f • 
iirm to write soinla or contract OnJul’ 
hrin wiote giving their selling rates fi-.'’.; > ■ 

Jlovember. On .luly 2' th .4. wrot ■ t . 

"Please write sowda for on© wagon 1' i-: 
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July in reBpect of flour,” etc., he then aet out the 
rates and concluded thus, “Please write sowda for 
font wagons. On arrival of the goods ordered I 
shall send for one wagon of .Tuly sott-da. Further 
I shall make the «oioda for the months of October 
and November pucca hereafter. Please send a 
reply to this letter.” He also on the Jstandfith 
August made remittances to B. which the latter 
accepted. On July 2fith B- despatched a letter, 
dated July 28th, to A. repeating the rates quoted in 
his letter of July 24tb, and on the same day sent 
him a telegram quoting different rates, to which 
A. objected: 

Held, that there was a completed contract 
between the parties, that after the 6rni B. had 
sent in its quotation, and A. bad made the 
remittance and given the order, there was an 
acceptance of the offer which constituted a complete 
contract, and that the rate of damages was the 
difference between the price prevailing in A’b city 
on the day of delivery and the contract rate phi9 
the cost of freight and bags [p. 995, col. 2.] 

Appeal against tbe decree of the Die* 
triot Judge, Rangpur, dated the 10th 
April 1917, affirming that of tbe Subordinate 
Judge, Rangpur, dated the 29th February 
1916. 

Babue Sami C^tun^er Eoy Ohowdhury and 
Sishindra Nath Sarher, for tbe Appollant 

Babue Baidya Nath Dutt and Bhupendra 
Kumar Qhose, for tbe Respondents. 

JUDGMENT,—This appeal arises oat 
of a suit fer damages for breaob of a 
oontrast. 

Tb) plaiotiS who is a dealer in fl^nr 
and other goods at Rungpar used to 
get bis goods from the defendant’s 6rm at 
Allahabad. 

Tbe questions wbiob arise in tbie case 
are first whether there was a aompiete 
oontraot between tbe parties ; and seaondly, 
if HO wbat is tbe principle on which tbe 
plaintiff should be entitled to damages. 

Tbe Courts below are of opinion that 
there was no complete oontraot. 

Now, tbe question whether tbore was 
such a oontraot or not, is to be decided 
upon a construction of certain letters wbiob 
passed between the parties. 

The first letter is dated the 2let Jnly 
1914 written by the plaintiff to tbe defend* 
ant. (n (his letter Ihe plaintiff stated as 
follows ‘ Within 5 or 7 days in July 
£ shall send an order for one wagon of 
goods. Please write swoda in respect 
thereof.” It was further stated that the plaint* 
iff would fend for 2 wagons for delivery 

in A'gust, 2 w£gon8 in 3^ptsmber, 2 wagone 


in Ootobet and 2 io November and tbat - 
theee wsgors would be pent for (one at a 
time) at an interval of 15 days. Tbe ' 
plaintiff asked the defendants to quote rates. 
Od (be 24th July tbe defendants sent a 
reply in wbiob they gave tbe present rates 
i.e , for Jnly and they stated that in 
August and September tbe rate woold be 
increased by 2 annas in tbe maund and 
in October and November tbeinorease would 
be at tbe rate of 4 annas per maund over 
tbe July rate. 

It appears that on the 24tb July the 
plaintiff bad sent a telegram ordering 
delivery of one wagon of goods on a 
former oontraot and that was despatobed 
by tbe defendants. On tbe 26tb July 1914 
tbe plaintiff wrote as follows :—“ Tbe 
goods ordered for might have been sent 
by yon ; please write svoda for one wagon 
for tbe month of Jnly in respeot of flour 
eto.” Then followed tbe rates of the goods 
as quoted in ihe defendant’s letter dated 
tbe 24tb Jnly. Then tbe letter proceeds 
as follows Please write suoda for four 

wagons in re&peot thereof. On arrial of 
tbe goods ordered, I shall send for one 
wagon of July sweda. Farther T shall make 
the twoda for tbe mouths of October and 
November pucci hereafter. Please send a 
reply to this letter.” This is the dcoument 
upon wbiob tbe suit is based, as oom* 
pleting Ibe oontraot for delivery of 
one more wagon in July and two wagons 
in August and September. 

Tbe translation given of tbe letters which 
were in Hindi or Mabajani ebaracter is 
taken from the translation supplied io ns on 
behalf of tbe appelli^nt and which is different 
from the trauelation made by tbe Court rracs* 
lator of tbe appellate side. Tbe traualation 
made by a senior translator on tbe original 
side of this Conrt agrees with the translation 
made by tbe appellant, We have also 
been supplied with copies of the original 
letters io tbe Bengali oharaoter. 

Tbe main point to be considered in con* 
neetioD with tbe ooDfltrnction of the letters 
is whether the words * • (towda li^thengeii) 

refer io the writer of the letter or to the 
addressee, i, e, do they men " I will write 
sjwda ” or you will please write jotrda.” 

Tbo Oenris below have apparenGy taken 
the view that they mean, the former ebow< 
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iDg that the oontraot was not yet oomplete. 
Bat it appears from Exhibit 2 that in 
the last line of the letter, namely chithika 
jabah likherigeji the words “ lif<henge \i ” 
oannot possibly refer to the writer of the 
letter: they most have referenee to the person 
addressed namely the defendant ; and if 
that ie so, the same meaning shoold be 
attaebed to the words appearing in the earlier 
part of the doenment viz.t part and sowia 
lihhengeji. We think that the words scivla 
likhengejt must mean that the defendant 
was to enter up the sotoda (oontraot). 

Then the learned District Judge lays 
mnoh stress on the fact that the words 
used in the doenment are need in the 
fntnre tense and that is also relied upon 
by the learned Pleader for the respondent. 
Bat the fatnre tense used is in oonneotion 
with the oontraot for Oo^ober and November 
for whiob, it is expressly stated in the 
letter, oontraot would be made hereafter : 
and that is distinguished from the sowda 
(oontraot) for July and August with 
respeot to whioh the plaintiff wrote to the 
defendant to '* write sctvda or oontraot. ’ 
That this is the oorreot oonstiuotion of 
the dooument, also appears from the faot 
that the plaintiff made a remittanoe of 
Bs. 850 to the defendant firm at Allaba* 
bad on the let Aagust and also sent 
Rb. ],000 on the 5tb August and orders 
were eent along with the remittanoe giving 
details of the goods to be supplied under 
the terms of the oontraot. 

It appears that on the 29th July the 
defendants sent a telegram to the plaintiff 
in wbiob (hey gave different rates from 
what were qooted in their letter dated 
24th July. On the next day, 30tb July, 
the plaintiff wrote a letter to the defend* 
ants expressing surprise at the different 
rates given in tbeir telegram. It was 
farther stated in that letter that the 
plaintiff bad aooepted the proposal of the 
defendants and sent orders for t wagons 
of goods of wbiob the defendants bad 
despatched only one. The leUer went on 
to say, * The rest i. e , 1 for July and four 
for August and September etill remain 
undespatobed. After entering into oontraot 
with you, 1 have sold the goods here to 
my oastomers in advanoe at the old 
rate mentioned in your letter. So you 
see 1 will bs pat in a very false position 


and ioonr severe loss if I be driven to aooept 
the rate mentioned in your telegram. I hope 

you will be pleased to rectify your mistake 
and despatob the goods at the former rate 
mentioned in your letter of Ist Sravan Sndi 
Sambat 1971.” 

Now, before the telegram of the 29tb July 
was sent from Allahabad, a letter dated 
28th July had been deepatohed on the 
29th by the defendants to the plaintiff in 
wbiob the same rates as ware quoted on 
the 24th July, were given : and up to that 
time there was no repudiation of the original 
oontraot. It was only in the telegram so 
despatched that the defendants appear to 
have resiled from the original oontraot. 

The defendants did not return the 
money nntil after the institntion of the 
suit which was instituted on the 14th 
September 1914, Even if there was no 
oomplete oontraot oontained in Exhibit 2, it 
seems to ns that after the defendant had 
sent in bis quotation and the plainHff 
made the remittanoe and gave the order, 
there was aooeptanoe of the offer whioh 
ooQstituted a oomplete oontraot. 

The plain^'iff asked the Court to oi^l! 
upon the defendants to produce the letters 
aud the Court made an order to (bat 
effeot. But the defendants did not produce 
the letters. It does not appear whether 
the defendants were aotually served with 
notice to prodooe them. However, that may 
be, the faot remains that in aooordanoe 
with what was written in Exhibit 2, the 
plaintiff made the remittanoe and gave orders 
for the goods to be supplied. 

We are aooordingly of opinion that 
there was a complete oontraot upon these 
doouments. 

The nex^ question is as to the damages. 

The plaintiff has stated his olaim for 
damages in two sohedules attached to the 
plaint In the first, be gave the difference 
between the market rate at Allahabad and 
the oontraot rate at Allahabad and in the 
seoond so eiule he gave the market rata 
at Allahabad and (be market rate at 
Ruogpar and olaimed the balanoe after 
allowing for oosts of freight aud bags. 
The learned Subordinate Jadge was of 
opinion that the principle on wliicli 
damages were olainied was erroneocis boaaoHo 
in bis cpioion the damage in tbo ‘•.•.ccnnl 
Bohedule was too remote riil s' o’il.i i,. i 
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be allowed. Tbe learned Distriot Judge 
was also of opioion that tbe plaiotiff io olaim* 
iog damages at the rate prevailing at 
Allahabad had olaimed on an erroneous 
prineiple. He apparently overlooked the 
faot that in the aeoond sohedule the 
plaintiff had also olaimed the differenoe 
between the oontraot rate and tbe 
prevailing late on tbe day of delivery at 
Kungpur. 

Oar attention has been drawn to a 
passage in tbe judgment of tbe learned 
Judge where he aajs '* There is no reliable 
evidence to show at what rates the goods 
were available at Rungpur the plaoe of 
delivery,” Before taking up the question 
of damages, tbe learned Judge in another 
portion of his judgment says “ In view 
of tbe finding reoorded above, it is hardly 
necessary to decide whether the plaintiff 
suffered any loss on account of bis not 
having received tbe goods from tbe 
defendants. ” 

It is clear, therefore, that he did not 
properly apply bis mind to the question 
of damages and in tbe next plaoe it appears 
from his judgment that be entirely over* 
looked tbe faot that the plaintiff had 
claimed damages at tbe Rungpur rate. We 
do not think that he meant to arrive at 
any definite finding on «he evidence on 
the record which we unde stand is entirely 
one-sided. 

We think that the rate of damages should 
be the difference between the price pre* 
vailing at Rungpur on tbe day of delivery 
and the contract rate plut the cost of 
freight and bags. 

Jt these circumstances we think that the 
ease should go back to tbe lower Appellate 
Court in order that tbe question of damages 
may be gone into and the appeal disposed 
of according to law. 

Costs will abide tbe result. 

Cate remandedf 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appbal No. 90 of 1919. 
February 10, 1920. • 

Present: —Pandit KanhaiyaLal, A. J. 0. 

TIKA AND OTflEBS-P lAINTIPPS — 

Appellants 

versus 

Musammat RAM KUAR and others— 
Defendants—Respondents. 

Custom —Inheritance—-Jadabanai Ahira of village 
Dharam KKera, District KIton—Collaterals preferred 
to daughters —Wajib-uUarz, entry in, constraction of. 

By virtue of a tribal and family custom among 
che Jadubausi Ahira of village Dharam Kbera, in, 
the District of Kberi, collaterals are, in matters of 
ioheritauce, entitled to preference over daughters 
and their issue, [p. 6 ‘7, col, 1.] 

Where a lonjib^ul^arz, purporting to have been 
dictated or agreed to by the ancestor of the family 
under consideration, recorded that the oustom 
observed by the family relating to inheritance was 
that, if a person died without leaving a son, his 
widow was entitled to remain in possession of his 
estate for life without any power of transfer, and 
that, if there was no widow the collaterals would 
succeed and in their default daughters and their 
sons would succeed to the inheritance: 

Held, that the wajib-ul-arz established that there 
was a custom in the family by virtue of which 
daughters and their issue were postponed in favour 
of collaterals where they existed, [p. ^97, col. lO 

Appeal from the decree of the Snbordi* 
Date Judge, Kheri, dated 30fch January 
1919, upholding that of the Munsif, Rhcpii 
dated tbe 5tb April 1918. 

Babu Basudeo Lai, for the Appellants. 

Mr. S. N. Stnha, for the Respondents. 

JUDGMENT.—The dispute in this case 
relates to certain property whish belonged 
to Kesri, who died leaving a widow, 
?dus 2 mmat Ram Knar, a daughter Musammat 
Kailaea, and a grand-eon by a preueoeased 
daughter named Balakram. He also left 
two brothere, Tika and Kalin, who are 

the plaintiffs. _ 

On the 19fch July 1917 Mueammaf Ram 

Kuar made a gift of certain plots of land 
situated in the village Dharam Kbera, 
which formed part of the estate inherited 
by her from her hueband, in favour of 
Balakram. On the same day she executed 
another deed of gift by which she gave 
a 21/2 hiseansis share in the village 
Dharam Khera, Patti Mahanand, to her 
daughter Musammat Kailasa It is not 
DOW di^pot^d that tho plaintiffa livod • 

separately from Kesri, oontea« - 
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tion is that by virtue of a tribal and 
family oastom daagbters and tbeir issues 
were excluded from inberitanae in the pre* 
senee of collaterals and tbe deeds of gift 
aforesaid oould not, therefore, affeot their 
reversionary rights. The Courts below found 
against them and dismissed the olaim. 

The plaintiffs produced in support of 
the custom set up by them a copy of the 
XDaiih uharz of the village Dharam Khera 
ID which Kesri resided and in which tbe 
disputed properties are situated. 

That ionttb^uUatz records that the custom 
observed by the families of the Zamindars 
of tbe village relating to inheritance was 
that if a oo*sbarer died without leaving 
a son bis widow was entitled to remain 
in possessioD of his eetate for life without 
any power of trant-fer; if there was no 
widow, tbe collaterals would succeed and 
in tbeir defeult daughters and tbsir sons 
would succeed to the inharitance. Tbe 
wa;ih’uUarz purports to have been dictated 
or agreed to by ibe co^sharers of the 
village, one of whom was Kbusal, the 
father of Kesri, and the present plaintiffs. 
It purports to have been signed by Hulas 
Bai, the Patvsari, and Bibari, the Lamber* 
dar. The village bolonged entirely to 
Jadubansi Abirs; and considering the terms 
of tbe wa'iib-ul-aTZ, (here can be no doubt 
that there was a custom among them by 
virtue of which daughters and tbeir issue 
were postponed in favour of collaterals where 
they existed. Some oral evidence has been 
produced to show that on certain oooa* 
sioos the onetom bad been observed. Tbe 
Gouit of drat in^ttaoce adversely criticised 
that evidence; bat tbe lower Appellate 
Court does not. refer to it. Tbe fact, 
however, remains that the wa}ih-ul-arz, which 
was dieted by Jadubausi Abirs, including 
tbe f^er of Kesri and the plaintiffs, re< 
oorde/i what was tbe tribal onatom observed 
by tbe families of Jadubansi Abirs, who 
were Zamiudars. By virtue of that custom 
the collaterals were entitled to preference 
over daughters and tbeir issue. As 
obi'ived in Suro; Biihktk v. Thakurain 
Ohhab Kuar (1) a tea ib uharz is properly 
admissible to prove a custom set out there* 
in and the entries made theiein where it 
appears that those entries indicate the 


U) 26 Ind. Oai. 98; 1 0. L. J. 532, 


existence of a wellestablisbed onsfooi 
rather than connote the views of individuals 
as to the practice which they wish to see 
prevailing in tbe village or tribe. Where 
the onaiom is startlingly at variance with 
tbe law, a Court is entitled to look for 
substantial oorroborationp, but a custom 
excluding daughters and thsir irsue from 
inheritance or postponing them in favour 
of collaterals is by no means uncommon. 
The decision in Bandi Bihi v. 
Musharraf {'l) dose not apply because wf at 
was set up therein was purely a family 
custom and there was nothing to show 
that tbe persons who dictated the waiih ul arz 
were persona of the same family. 

The appeal is, therefore, allowed and the 
olaim of the plaintiffs decreed for a de> 
claration that tbe deeds of gift executed 
by Mutanmat Ram Kuir in favour of 
Mutammat Kailaea and Balakram on the 
196h July 1917 would not affeot tbe 
reveraiooary rights of the plaintiffs. The 
plaintiffs will in the oiroumstanoes get 
their oonts here and hitherto from tbe 
contesting defendants respondents. 

Appeal allowed. 

(2> 42 Ind, Cas. 199; 4 0. L. J. 509. 


PATNA HIGH COURT. 

Second Civil Appsals Nos. 887 and 888 

OP 1918. 

May U, 1920. 

Mr, Justice Coutts and 
Mr. Justice Sultan Ahmed, 

RAMA SINGH and oTdEBs—P laiktipps^ 

Appellants 


versus 

JANAK SINGH AND OTHERS—PaiNCIPAL 

Defendants 

BAIJ NATH SINQH-Pro forma 

Defendant—Respondents 

Civil Procedure Code (Act Vof ^ 90 ^) (i xxiir 
I Pennissio,I to withdraw suit with lib>^rt,j (01,)'' 
fresh suit-Jiirisdtctwn, want of, effect 0/—Pea viAi '■ 




l.e withdrawn 
“nde. Tp-^eOS^ol. 
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■Where an Appellate Court allowa a suit to be 
withdrawn without jurisdiction, the decision of 
the trial Court operates as res judicata, [p. 699, col. 

Appeftla from a deoision of the Disfcriot 
Jndge, Patna, dated 22Dd Marob 19:8. 

Mesero. S. K, MUUr and Karnhshwori Prosa^j 
for the Appellant. 

Messrs. Fakhruddin^ L. N. Sifighf Kruhna 
Ballahh Sahay, Siveshwar Bayal and Ramgopal 
Singh Ohaudhryt for the Respondents. 

JUDOMENT. 

Sultan Ahmbd, J.—This appeal arises out 
of two suits which were instituted by the 
plaintiffs-appellants for declaration of their 
title and confirmation or in the alternatiTe 
recovery of possession of certain plots of 
land. It appears that similar salts had 
been instituted in 1914 by the same 
plaintiffs against the same defendants, for a 
similar declaration and conseqaential relief 
with respect to the same subieot matter. 
These suits were dismissed by the Munsif after 
contest but on appeal the Subordinate Judge 
gave permission to the plaintiffs to with* 
draw the suits with liberty to bring fresh 
suits on the same cause of action. Accord* 
ingly, the plaintiffs instituted the suits out 
of which this appeal arises. The Munsif 
held that the order of the Subordinate Judge 
in the previous suite was passed without 
jurisdiction and, therefore, the decision of 
the Munsif in the pievicne suits was res 
judicjta. An appeal having been preferred 
against the decision of the Muueif the 
learned District Judge also held that the 
decision of the Munsif in the previous suits 
was rei judicata. The learned District 
Judge came to this oonolasion, relying on 
the case of Kali Prasanna Sil v. Panchanan 
Nandi (1). This second appeal has 
been filed against the judgment and decree 
of the learned District Judge. 

The first question that arises for decision 
is what is the effect of the order of the 
Subordinate Judge granting permission iu 
the previous suits to bring fresh suits on the 
same cause of action P It is contended by 
the learced Vakil appearing on behalf of 
the appellants that though the order of the 
Subordinate Judge giving permission to 
the plaintiffs to withdraw the suite with 
liberty to bring fresh suits was not strictly 
in compliance with the provisions of Order 

n) 33 Ind. Cas. 670; 20 C. W. N. lOCO; 23 C. h. 
J: 489; 44<5. 367- 


XXIII, rules I, Civil Procedure Code, yet it 
was not an order without jurisdiction. The 
learned Subordinate Judge, it is urged, had 
jurisdiction to bear the appeal and while 
hearing the appeal, passed an erroneous 
order under Order XXllI, rule 1. On the 
other hand it is contended on behalf of 
the respondent that the order of the learned 
Subordinate Judge was void and a mere 
nullity. We have, therefore, to decide 
whether that order was without jurisdiction 
or whether simply an error of law had been 
committed by the Subordinate Judge in 
the exercise of jurisdiotioo. In my opinion 
this is clearly a case where the Snbordi* 
nate Judge bad no jurisdiction to make 
the order. In the case of Nusserwanjee 
Pestonjee v. Mcer Mynooddeen Khan 
(2) the Judicial Committee of the Privy 
Council laid down as follows:—*'The present 
question turns upon this principle, that 
wherever jurisdiction is given to a Court by 
an Act of Parliament, or by a Regulation 
in India (which has the same effect as an 
Act of Parliament), and such jurisdiction 
is only given upon certain specified terms 
contained in the Regulation itself, it is a 
universal principle that these terms must 
be complied with, in order to create and 
raise the jurisdiction, for if they be not 
complied with the jurisdiction does nut 
arise.” In the case of HtVa Lai Mitra v. 
Uday Chandra Bey (3) it was laid down 
following the case of Robert Watson Sc Go, v. 
Oolleclor cf Zd'ah Rajshahyb (4) that 
**Oonrt9 in India have no general power of 
dismissing a suit with liberty to the 
plaintiff to bring a fresh suit on the same 
matter. The only power they have in this 
respect is that given by Order XXlit, 
rnlel, sub rule (2), Civil Procedure Code.” 
Applying these principles to the facts of 
the present case, the jurisdiction of the 
Subordinate Judge to grant the order could 
only arise if the conditions laid down in 
Order XXIII, rule 1, were fulfilled. It is con¬ 
ceded that the terms of Order XXIII, rule 1, 
were not complied with in this case. The 
result is that the decision of the Subordi* 

(2> 6 M. 1. A. 184: 19 E, R. 60. 

(8) 14 Ind. Cas. 33; 16 0. W. N. 1037; 16 C. L. J. 
103. 

(4) 13 M. I. A. 161: 12 W. R. P. C. 43j 8 B. L. 
R. P. C. 48{2 Suth P. C. J. 28?j 2 Sar. P. 0. J. 
600; 20 E. R. 611. 
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nate Judge was absolutely without jurii* 
diction and was, therefore, void and a nullity. 
The deoisioo in the oase of Salt Prasmna 
Sil V. Panckanin Nandi (1) whioh is 
on all fours with the i>re6ent oase is based 
upon the view that I have laid down abore, 
and, as I have shown, oorreotly lays down 
the lew. In the oase cf Satuabadi 
Oountia v. Beiiadhar Bar Panda (5) 
whioh is also on all fours with the pre* 
sent ease, it was laid down that: The 

order of the Appellate Court granting leave 
to withdraw amounted to a deoieion that 
the evidenoe on the resord was not suffi* 
eient to support the plaintiff’s oase) and, 
therefore, a subsequent suit between the 
same parties, in whioh the same matters 
were substantially in issue, was barred by 
the rule of res }udicata” So, whatever view 
may be taken, whether the deoision of the 
Subordinate Judge was without juriadiotion 
or amounted to a deoision that the evidenoe 
on the reoord was not suffioient to support 
the plaintiff’s ease, it must be held that 
the present suits would be barred by the 
dootrine of tea judicata. The diffisulty 
Buggeated, that the Munsif oould nob treat 
a deoision in the same oase between the 
same parties of another Court of oo ordiuate 
or superior jurisdiotion a? adeoUiou without 
juriadiotion and then prooead to ignore it, ia 
not in my opinion real or sabstantial. If, as I 
have held, the order of the Snbordioate 
Jndge was without jor'sliotion, and not 
erroneous in the ezeroise of bis jorisdiotioo, 
and 80 was void and a nullity, it is quite 
oompetsnt for any Court, whether ezeroising 
higher or lower cr oo>ordma'e jurisdiotion 
to treat that order as void and a mere 
nullity. There is no warrant for enggestiog 
that a Court when determining the plea of 
res judicata is not entitled to oonsider the 
question of the oompetenoy of the Court 
whioh passed the previous deoree, as "in 
order that a judgment may be conolusive 
between the parties, the e.'sential pre re 
quieite is that it should be the jadgment of a 
Court of ODmpetent jurisdiotion within the 
meaning of eeotion II of the Code of Civil 
Prooedure”, see Krishna Kuhore De v. Amar 
Nath Khettry (6J. The result is that in my 

(6) Ind. Cas. 392; 3 P. L. J. 40i. 

:<6> 66 Ind. Cae. 632; 31 D. L. J. 272; 24 C. W. N. 
6^;:. ... 


view this ease is socoluded not only by the 
deoision in the oase of Kali I'raaanna 
Bio V. Panchanan Nandi (l) but ie 
also folly floveied by the deoision of this 
Court in the oase of Batyabadi Oountia 
V. Bediadhar Bar Panda (.o;. This appeal 
is, tberelore, dismissed with oosts. 

CoDTXs, J.—1 agree. 1 accept the view of 
the law as laid down in Kali Prasanna 
Sil V. Panchanan Nandi (1), 

Appeals dismissed. 


OUDH JUDICIAL COMMISSIONKR’S 

COURT. 

Secomp Civil Appeal No, 228 o? 1919. 

February 25, 920. 

Present'. —Pandit Kanbaiya Lai, A. J. C. 

HAFlZUDDIN—D epznpant—appbllast 

versus 

MUBARAK ALl— Plaintiff—Respoxdist. 

W ajib-ul-arz, entry in, construction of-Custom — 
iridoio, childless — Es'ate taken by widoif, nature o/. 

A v>ajib-ut-arz purporting to record a custom 
prevailing in the family of the proprietors of a 
particular village contained an express direction 
that a childless widow can hold the property of 
her husband for her life to the exoiubion of the 
heirs of her husband who get it after her death. 
On a question arising as to whether the widow had 
powers of alienation: 

Held, that the widow took a life-estate merely 
and consequently hud no power of alienation, [p. 
700, col. 1 J 

Appeal from the dtoree of the Third 
Additional Distriet Jndge, Lucknow, dated 
the 9cb June I9i9, upholding that of the 
Subordinate Judge, Bara Banki, dated the 
both January 

The Hon’ble Syed IVasir Nasan and Sytd 

Alt Mohammad, for the Appellant* 

Mr. Niamatutlak, for the Respondent. 

JUDGMENT.^—The dispute in this oase 
relates to the property of Mansur Ali, 
who died about 2U years ago, leaving a 
widow, Musammat Shaurao. On the brd 
June l918 Musammat Sbauran mortgaged 
the eaid property with possession in favour 
of the defendant-appellant. The plaiutid- 
respondent is the brother of Mansui Ali 
and bis allegation is that aocorduig to 
the custom obtaining in the 
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wbioh Manstir AU balongfed tbe widow of 
a ohildle}-3 pardon saiseaded to tbaesbate 
of ber hnsbaod for life withoat any power 
of alieoatioD and that on her death tbe 
estate reverted to the heirs of her hasband. 
The Oourfce bebw foond in favoar of 
the plaintiff re9p')ndent and desreei tbe 
alaim They held that the plaintiff respond* 
ent would be entitled to saoeeed to tbe 
property of Mansur Ali on the death of 
MMsamma^ Sbauran and that the mortgage 
effected by tbe latter in favoar of tbe 
defeudant'appellant was not binding on tbe 
plaintiff •respondent. 

Tbe only qaeation which has been pressed 
for consideration in this appeal is whether 
tbe icaiih*ul-arz has been correctly oon^trned 
and bears oat tbe oastom sst ap by the 
plaintiff-respondent. Tbe wajib^uUarz purports 
to leoord a oastom prevailing in the 
family of the proprietors of the village 
Hunbana, in which Mansur Ali owned the 
disputed share. It was veriBed among 
other persons by Imam Bakhsh, tbe father 
of Mansur Ali and tbe plaintiff^respondent. 
It states: —‘The oastom with regard to the 
distribatioD of inheritance in tbe family 
is that if a oo sharer has two wives by 
marriage belonging to his caste and one 
of tbe wives has a son and the other wife 
has many sons tbe division of shares takes 
place by halves. It one wife has issue 
and the other is obildlesp, the wife who 
has issue will get the share in prefersnoe 
to the wife who has no issue If joint, 
the latter will get maintenance. Bat if 
she separates herself, so much tir land 
will be set apart for her with power of 
alienation as may bs sufficient for her 
maintenance, regard being bad to the extent 
of the share (left by the deceased). If 
any oo sharer, who baa no issae, adopts 
to bimselF any male relation of his, other 
than from among tbe relations of his 
wife, tbe person adopted shall bs in posses* 
sion of bis share in his place after his 
death. A widow who has no issue remaina 
in possession over tbe share of her husband 
after his death for her life. The heirs 
belonging to the family of her husband 
cannot get possession over his share. ' After 
her death that share passes of course 
(o Ue heirs belonging to the family of her 
hufiband.” 

The only condition ip which a childless 


widow is allowed ao alienable interest ie 
tbna where ber husband lived jointly with 
tbe other members of bis family and the 
widow decides to separate herself after . 
tbe death of her husband and aosepts 
some sir land with alienable rights in fall 
settlement of her claim to maintenauce. 
After describing how the division should 
take place where a person leaves some 
children by a wife of a respedsble oaste 
and others by another wife of a low caste, 
tbe aanb ul-are goes on to say: * If there 
are three co-sharers, who are own brothers, 
born of tbe same mother, owning equal 
shares, and out of them one brother separates 
and tbe other two remain joint and out of 
those two one dies without issue and without 
leaving any widow, that share would be 
divided among the remaining two brothers 
in equal shares regardless of the fact 
that any of them was joint or separate. 
If the deceased brother leaves a widow 
surviving him, then that widow will remain 
in possession without power of alienation 
for ber life. After her that share will be 
divided in the manner aforesaid.” Relying 
on tbe latter olauae, tbe learned Oonnsel 
for the defendant-appellant urges that tbe 
power of alienation is taken away only 
where a person who was living jointly with 
his brother leaves a widow behind him. The 
wa)ib ul art, however, contains an express 
direction that a childless widow can bold 
tbe property of her husband for her life 
to the exclusion of tbe heirs of her husband, 
who get it after ber death. It doss not 
expressly say that she shall have no power 
of alienation. But reading the loajib ul art 
as a whole there can be no room for 

doubt that tbe only circumstance in 

which she can get an absolute estate 
is where she is entitled solely to main* 
tenanoe and accepts a composition in lieu of 

it. 

Tbe Court below was not much impressed 
with tbe oral evidence addnoed in aopport 
of the custom, but it observed that though 
tbe evidence was of a flimsy nature so much 
was clear beyond all doubt from that evi¬ 
dence that in none of the instances cited, 
the properties which tbe widows inherited 
from their husbands passed to the heirs of 
those widows after their deaths. The estate 
reverted in each instance to tbe heirs of 
their basbands, It pointed opt that if till 
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widowb had aotually taken the entire estate 
left by their baebande as fall owners, the 
estate on tleir deaths woald have passed 
to their heirs and not to the heirs of their 
basbands and treated that faot as affording a 
strong pfeae of evidence oorroborating the 
eastern set up and recorded in the wa ib-ul art 
giving ohildlees widows only a life estate. 

No question of adverse possession arises. 
The qaestion of legal neoessity was found 
against the defendant appellant by the Conrt 
of first ipstanoe and the propriety of that 
finding was not challenged in the lower Ap* 
pellate Court. 

The appeal, therefore, fails and isdismieeed 
with ooets. 

Appeal dism-is&eil. 


LAHORE HIGH COURT, 

FifST Civil AePBiL No. 430 of 1916. 

April ^'9, 1920. 

Presfnl:—>Mr. Gbevis, Acting Chief Justice, 
and Mr. Jnfltise Marlinean. 

ZIA-UL HAQ —Defebdamt>— 
Appellant 
tersus 

MUHAMMAD IBRAHIM— Plaintiff 

—Respondent. 

Civil Procedure Code (Act V of 1908), 0. ir, r. 2, 
condiUons of applicability of—Identity of causes of 
action — Plaintiff, whether hound, to sue for- relief— Joint 
property — Partition, right to sue for, nature of. 

The cai'diual conditiou of tho applicability of Order 
11, rule V, Civil Proceduro Code, ia that theiause 
of action in both cases shall be identical. \Iore« 
over, it is essential that the plaintiff should have 
been bound to sue in the earlier case for the relief 
for which he prays in the subsequent suit, [p, 70y, 
col. I ] 

The right of an owner in joint property to sue for 
partition at any time so long as the property shall 
remain undivided is u continually recurring right 
and once tho immoveable property in suit ha-< been 
declared to bo common propel ty the plaintiff has a 
right to come in at any time and ask for partition, 
Lp. 703, col. 2.] 

On the 17th February 1912 plaintiff sued dsfeml- 
ant for rendition of account and dissolution of 
partnership alleging a partnership of long standing 
and pnrehase of certain immoveable property 
out of the prohts of the partnership Tho suit was 
valued at fis 180 only and on the defendani'.s 
objection as to valuation tho plaintiff’s Pleader stat. 
od that the suit was not in respect of iininovciibl<’ 
property but only iu respect of the prehts atisiiig 


out of it. The matter was referred to arbitration and 
the award declared the property to be partnership 
property and the plaintiff to be entitled to onc-balf 
share in it. A decree was eventually passed in 
acoerdance with this award. 

On the ] >th June ‘9i4 the plaintiff instituted the 
present suit for rendition of accounts of the property 
decreed in the former suit and for its partition 
The Court gave the plaintiff a decree for posses* 
sioii of one.half of the property in suit and directed 
that accounts be taken of tho mesne profits The 
defendant appealed to the High Court and contended 
that the suit was barred by Order II, rule 2, Civil 
Procedure Code: 

Held, (I) that though in the first case the plaintiff 
was bound to sue for partition of the immoveable 
property, he was not bound to sue for its partition 
by metes and bounds: [p. 7C3, col. I.] 

( 2 ) that the award and the decree passed in 
accordance therewith did in fact deal with the right 
of the parties in the immoveable property by 
declaring it as their property in common tenancy in 
equal shares; [p. 7o3, cul. l.j 

(3) that the present suit was uot one between 
partners for dissolution of partnership and for 
rendition of partnership accounts, but was one 
between tenants-in.common for mesne profits and 
partition of the common property; [p. 703, col. 2.] 

(4) that under the circumstances the first suit 
was no bar to the present suit because there was 
no identity of causes of action in the two suite, 
[p. 703, ool. 2 ] 

First appeal from the deoree of the Sob- 
ordirate Jndge, Isi Class, Delhi, dated the 
23rd December 1915. 

This appeal first oame od for bearing 
before Cbevis, Acting Chief Jastiee, and 
LeBoFfigDol, J., OD Ist March 19i0, 

ORDER. 

ClETl?, AcHNO, C. j. and JiBR03SI3N0L, J. 
— Od tke 17tb cf February 1912 the 
plaintiff in ibis case brought a suit 
against (he defencant in this case for 
rendition of account end dissoIutioD of 
partnership. In (hat plaint he recited 
a paiirersbip of long standing, the opening 
of a (hop dcalirg in various articles of 
D'erchetdise and its cloFure some fifteen 
df.ys hefere the suit. He asserted that 
there hod been no renditfen of acocuot cr 
dissolut'on cf raitcersbip and (hat im* 
mcveable property bad been pnicbased cut 
cf (be p.rcfita cf the partnership ttd he 
sued as well fer an aoecunt of the icoemo 
fnm that inmovsable property end for its 
divisicD. The reliefs fer which he prayed 
in cethil were (hat the partnership slcrld 
be dissclved, llat the acccunt eheuM to 
adjusted of the pattneibbip busiteic ' ''i.d' 
iijg the ircome from the imiEovea^-'i-? • ■ 



INDIAN OASES. 


^02 

Zik VL’Ul^ V. UUHlMMiD IBRAHIU. 

beloogiDg to the partnarship, aod Boally 
that a Reoeiver should be appointed. The 
suit was valued at only Rs. 130 and the 
defendant’s first objeetioo was that as the 
immoveable property alleged by the plaintiff 
to belong to the partnership was worth some¬ 
thing between Rs, 25,000 and Rs, 45,0C0 
the suit was undervalued. This objection 
elicited from the plaintiff’s Pleader the clear 
statement that the suit was not in respect 
of that immoveable property but solely in 
respect of the profits derived from it and 
Oourt-fee was consequently not payable on 
the capital value. To this the defendant’s 
Pleader retorted that the suit did not lie 
for a partial rendition of account but must 
include the whole of the property of the 
partnership of which partition should be 
demanded. Upon these statements certain 
preliminary and teobnical issues were framed 
including one whether the plaintiff had sued 
for only a part of the partnership pro¬ 
perty. But before parlies went to proof 
npon these issues the matter was referred 
by them to arbitration and the arbitrator, 
whose award is printed at page 39 of the 
paper-book, gave the following award :— 
That the parties were partners in equal 
shares', that the property entered in a list 
filed by the plaintiff had been purchased 
out of the profits of the shops and, there¬ 
fore, was partnership property ; that as he 
had been entrusted to decide only the dis¬ 
pute regarding the account and had not been 
authorised to make a partition, he made 
no award regarding partition but advised 
the plaintiff to sue formally therefor ; and 
finally he found that plaintiff should be 
given a decree declaratory of his ownership 
in one-half share of the immoveable pro¬ 
perty and that he should pay Rs. 327 to 
the defendant. Upon that award, after 
objections raised and decided, a decree issued 
declaring that the plaintiff is entitled to 
half the property in the list filed by him 
and is to pay Rs. ;:27 to the defendant. 
This decree is dated 28th February 

1913. 

On the llthof June 1914 the present 
suit was instituted by plaintiff and contained 

the following recitals :— ^ 

That a previous suit for rendition of 
account and dissolution of partnership had 
been referred to arbitration and that the 
ilietpot Judge bad passed a decree in accord- 


tl8^ 

ance with the award; that the immoveable 
property now in salt was owned by the plaint¬ 
iff and the defendant in equal shares hut 
the defendant alona was in possession and 
refused to reuder to the plaintiff any 
aoocant of the income thereof; and he, 
therefore, prayed for rendition of account 
of the said property from 17th February 
1912 up to date and a decree be passed 
for any sum found due by the defendant 
to the plaintiff; also that the property 
should be partitioned. The first Court has 
given the plaintiff a decree for possession 
of one half of the property in suit and has 
directed that the aocoants be taken of 
mesne profits from the 17th of February 
1912 to the date of parbitioo. 

Against that decree the defendant has 
instituted this appeal anl the first objaction 
raised by him is that the present suit by 
the plaintiff is barred by Order II, rule 2, 
Civil Procedure Code, inasmuch as, though 
urged by the defendant in the earlier suit 
to include in that claim a prayer for parti- 
t'OQ of the immoveable property alleged to 
be the partnership property, he persistently 
refused to do so and clearly asserted through 
his Pleader that the suit was merely for 
account of the income and expenditure of 
the immoveable property and of the shop 
but did not ioolude a prayer for partition 
of tbe^orpas. 

Connsel for tbe appellant bas contended 
that a suit contemplating a dissolution of 
partnership with the retention of the 
partnership property as joint property did 
not lie and he has cited several cases, 
e g , Pkula v, Shibdayal (1), Natcah Khan v. 
Sheikh Qhulam Ahm(d (2) and Umar Baksh y. 
FaieuUa (3), which lay down that a suit 
between partners for a specific snm out of 
the partnership property without a prayer 
for dissolution of the partnership and rendi¬ 
tion of account does not lie, but these 
decisions have little bearing on this case, 
for admittedly and clearly tbe first suit 
did include a prayer for dissolution of 
partnership. For the respondent it ^ has 
been contended that the present suit is 
based on the decree issued in the former 
case, that the plaintiff was declared tbs 

(1) 84 P. B. 1873. 

(2) 7 P E. 1876. 

(3) 13 r. R. re79. 
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Owner of the property now ened for by that 
decree and that the firet Coort was not 
honnd to partition the partnership property 
by metes and bounds. He also contended 
that the plaint in the former suit asked for 
diesolatioD of partnership, for rendition of 
aoooants, and for the appointment of a 
Keoeiver ; in other words, it prayed for the 
fall relief that the Conrt eonld give. He 
aontended .that (he Court whioh tried the 
former enit did in fact distribntethe partner* 
ship properly by declaring it to be the 
property of the parties in equal shares and 
that the decree really granted the plaintiff 
and the defendant a new status in rrepeet 
of the quondam partnership property. So 
that it was les jvdicata (bat the property 
now belonged to the parties jointly in equal 
shares. 

Id our opinicr, the appellant's oonten* 
tion that the earlier suit is in bar of the 
prerent suit cannot lucoeed. The cardinal 
condition of the applicabilility of Order II, 
rule 2, Civil Procedure Code, is that the 
cause of action in both cases shall be 
idendioal. tdoreover it is essential that 
the plaintiff should have been bound to sue 
in the earlier case for the relief for which 
he prays in the eubsequent case. Now 
though we have no doubt that in the hrst 
case the plaintiff was bound to sue for the 
partition of the immoveable property, we 
see no reason to hold (hat be was bound 
to sue for its partition by metes and 
hounds and though through bis CoduepI 
he refused to bring the partition of the 
immoveable property within bis Euit, the 
arbitrator's award did in fact deal with 
the right of the parties in the immoveable 
property by declaring that it should be in 
future regarded as their property in common 
tenancy in equal shares and the decree 
iesued by the drst Court was in accordance 
with that award. From that decree which 
of oonree renders the matters of which it 
disposes le^juaicata between the parties it 
follows that the immoveable properly, which 
up to the date of that decree was partner¬ 
ship property in which, it could not he 
predicated until accounts had been rendered, 
what shares would fall to either party, 
became the common properly of the parties 
in equal shares, and the present euit is 
based upon the position that at the time of 
the suit the iismoveable properly bad ceased 


to be partnership property in which the 
rights of the parties severally were still 
unascertained and was the common property 
of the parties in equal shares. The suit 
indeed is not one between partners for 
dissolution of the partnership andforren* 
ditioD of the partnership accounts but is 
one between tenants-in-common for mesne 
profits and partitioo of the common pro¬ 
perty. 

Now, the right of an owner in joint pro¬ 
perty to sue for partition at any time so long 
as the property shall remain undivided is 
well established. Such a right is a conti¬ 
nually recurring right, c/., Bitheshar Das v. 
Bam Prasad (4) and Mansaram Chakra- 
varti Vt Oantsk Ohokravartt (5) and 
once the immoveable property in suit 
had been declared to be common 
property, the plaintiff had a right to come 
in at any time and ask for partition. We are 
not concerned with the question whether the 
decree in the first suit was in excess of the 
prayer in the plaint, for we are not com¬ 
petent to go behind that decree nor, inaBmooh 
as the decree so far as the plaintiff's 
rights were concerned was purely declara¬ 
tory, can we see any force in the present 
appellant’s contention that the plaintiff could 
have executed it. 

For the foregoing reasons we bold that 
the first suit is no bar to the present 
suit beoanse there is no identity of causes of 
action in the two suite. 

As we have had time to hear parties’ 
CouDsel only on this plea of bar and as this 
Bench will not he sitting next week, we 
direct that another date be given for the 
disposal of the remaining grounds of ap¬ 
peal. 

Mr. Dev Boj Sawhney, for the Appellant. 

Mr. Mukand Lai Puri and Bakhsbi Tek 
Chand, for the Bespondent. 

JUDGMENT.—The order of this Court, 
dated the lat of March 1920 should be read 
as part of this judgment. The facts of the 
ease are stated in the above order and need 
not be repeated. By the the above order it 
has been decided that the present suit is not 
barred under the provisions of Order If 
rule 2. Counsel for the appellant has now 
addressed us upon the merits of the case. 


(4) 28 A. 627j 8 A. L. J. 879: A. W, N. 

(oj 10 Ind. Caa. 388 J7 C. W. N. 621 . 
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Hie arguments have been oonSoed to three 
points only : — 

(1) That list P. W. 1 or list A, is 
not a true copy of the list whieh was filed 
by the plaintiff before the arbitrator in the 
previous oase; 

(2) That ten shops and house in the 
Saddar Baz%r wbioh plaintiff olaims as his 
sole property are also part of the joint pro¬ 
perty of the parties and should be brought 
into hotohpot; 

(3) That the plaintiff having based his 
tlaim upon a false list of the property, (t. e., 
the list filed with the plaint), the suit should 
be dismissed in toto. 

The first question for eonsideration is, what 
is the property of which a list was given to 
the arbitrator in the former oase. The 
deoree in the former oase followed the award 
and deolared the plaintiff the owner of one-half 
of that property. The previous case was 
decided on the 28th of Pebraary 1913. It 
is admitted on both sides that a list was 
given by the plaintiff to the arbitrator and 
formed part of the record of the anit. It is 
also admitted by both sides that soon after¬ 
wards this list was abstracted from the file and 
a substituted list P.-l was put in its place. 
List P-l is printed on page 6 of the paper- 
book. Neither side oontende that this list is 
genuine. Maulvi Abdur Rahman, Pleader 
for the plaintiff, somehow obtained informa- 
tion that a document bad been substituted for 
the genuine one and made a complaint to 
Mr. Gordon, Assistant Commissioner, who 
made an enquiry into the oase. This enquiry 
led to nothing and the Additional District 
Magistrate ordered the papers to be filed, 
sayiog that there seemed to be no possibility 
of getting at the bottom of the matter. The 
plaintiff then lodged a criminal complaint 
against the defendant accusing him of having 
Bubetituted a forged list. That complaint 
was enquired into by Mr. Connolly, the 
Additional District Magistrate, but wee finally 
diemisf^ed without process issuing to the 
defendant, in the enquiry before Mr. Gordon, 
Moulvi Abdur Rabman filed a list as a draft 
from which tbe list put in before the arbitra- 
tor was said to have been drawn op. This 
list is called list A and is to be found on 
Dftge 8 of tbe paper book. During the trial 

of the present suit a list P* ^ 
put into Court by Fazl-i-Azlm who bad been 
palled as a witness for the plaintiff. Fazal i* 


Azim, however, has not given evidence in 
this oase. So we have not got his version 
of bow the list came into his possession, but 
on behalf of tbe plaintiff it is alleged that 
the defendant applied for a copy and after¬ 
wards made it over to Fdzl-i-Azim as hs 
wanted to raise money on the property. List 
P, W. 1 and list A agree and the plaintiff 
relies on them and throws over tbe list filed 
with tbe plaint which covers one ortwo bonsea 
not mentioned in tbe other lists. 

On behalf of the dezendaot-appellant, it is 
urged that list A and list P. W. I are both 
forgeries, that the original list was abstracted 
from the rioord of the former oase by the 
plaintiff and further that tbe plaintiff has 
caused tbe Babis of tbe defendant, which 
would have disproved tbe plaintiff’s claim, 
to be stolen. These are grave acou^ations and 
there mast be good gmands forthcoming 
before we can hold that there is any trnth in 
them. The principal witness as regards the 
list A is Maulvi Abdur Rabman, Pleader, 
whose evidence is to bs fonnd on psgs 89. 
He deposes that as far as he remembers the 
list pat in before tbe arbitrator was copied 
from the draft list A. The words ** as far 
as I remember” are not to be fonnd on the 
vernacular record, but we have no doubt that 
the witness said these words. Then there 
is the evidence of Asaf Ali, Mr. Abdur 
Ribman’s moharrir, who says that he made 
a fair copy of tbe draft. As regards the other 
list P, W. 1 we have the evidence of Syed 
Jaffar Hussain, copying agent (page 89) 
that Zia nl Haq, tbe defendant, applied for a 

copy on the 3rd of January 1913 and that 
P. W, 1 is the copy which was de¬ 
livered to him; also the evidence of Abdnl 
Sbaknr (pages 85*86) who swears that the 
copy P. W. 1 is in hie handwriting. 
There is as far as we can see no particular 
reason to distrust the evidence of any of 
these witueases. There is plenty of evi¬ 
dence inoluding the evidence of Mr. Khusbi 
Diyal, wbtf 'was the Pleader for the defend- 
ant in the former oase, to prove that the 
list of the property given to the arbitrator 
was a lUt of properties regarding which 
tbe defendant produced sale^deeds before 
tbe arbitrator, all the sale deeds being 
in favour of the defendant except one 
which was in favonr of himself and his 
brothers jointly. On this point the 
evidence of the arbitrator Mian Abdnl Samad 
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(page 67) may also be referred to. The 
plaintiff in the present case prodnoed several 
witnesses with respect to the copies of sale 
deeds produced by him, e. g., Bishen Sarnp 
(page 88), Muhammad Huesan, (page 83), 
Inam Ullah (page 88), Muhammad Kbalil. 
(page yl), Abdul Hamid (page 87) and 
Mubammad Ishaq (page 88). These witnesses 
depose that they appeared before the arbi¬ 
trator, and the sale deeds with regard to 
which they give evidence relate to the 
properties in Exhibit P. W. 1. This 
seems to us corroboration of the genuineness 
of P. W. 1. The defendant was called 
to produce dooumenta and obviously he 
should have produced the original eale deeds. 
As Le did not do so, the plaintiff was allowed 
to put in copies. The only explanation which 
has been given us of the non produotion 
of the original sale deeds by the defendant 
is that the defendant produced tbeoriginals 
at the end of the case, and was then told 
by the Court that they were not required 
as copies had already been admitted. We 
have not been referred to anything on the 
record in support of this explanation, but 
even if tbe explanation be true, it must bo 
regarded as a very lame and unsatisfactory 
one. Which party should be held responsible 
for tbe abstraction of tbe original list from 
the record of tbe former suit is a diffiialt 
question, Tbe plaintiff could only gain by 
the abstraction by falsely pleading that 
certain properties not really entered in that 
list were entered. The defendant, on the 
other band, might hope that if the list was 
not forthcoming tbe plaintiff would be unable 
to maks any use of the declaratory decree 
which bad been granted to him. The defend¬ 
ant in tbe present case has neither produced 
the account books nor the originali of tbe 
sale deeds, though admittedly both were in 
his possession. As regards the acsount books, 
we see that the defendant reported at the 
Thana on the 13th of August 1913 that his 
books had been stolen. Apart from this 
report there is no evidence to this effect. 
The lame explanation given for tbe non- 
production of the sale-deeds has already 
boon referred to. Oa behalf of che plaint¬ 
iff, it is urged that Exhibits P. A. and 
P. W. 1 cannot bo forgsrles, fir if they 
bad been forged bafore the institution of 
this suit, the list put ia with tbe plaint 
would have tallied with them, whereas if 
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they bed been forged after the institution 
of the present suit, they would have been 
made to tally with the list put in with the 
plaint. The argument in reply ia that the 
list put in with the plaint was put in at a 
time when the plaintiff had forgotten that 
a list had been put in by his Pleader in 
Mr. Gordon’s Court and since it was found 
too difficult to abstract the list A from the 
file of the proceedings before Mr. Gordon 
and substitute a false list it was determined 
to throw over theli^t filed with the plaint 
and to stick to the list put in before 
Mr. Gordon, and so list P. W. 1 was forged to 
back up list A. Bat if the plaintiff were 
such a man as to abstract the original list 
and substitute a forged list therefor and also 
to forge the document P. W. 1 and aho 
to cause tbe defendant’s house to be broken 
into and his Bahia to be stolen, we doubt if 
be would have hesitated to attempt to sub- 
stilate another list for list A. Again turning 
to list P 1, which both sidss now admit to 
be a forgery, we find that it includes certain 
shops which plaintiff claims to be hia sep irate 
property. These shops the defendant now urges 
are part of tbe joint property purchased out 
of the income of their shop. So far as we 
can see, the plaiotiff has never at any time 
bad any idea of admitting that the defendant 
has any share in the shops. So if the plaint¬ 
iff had wished to suojtitu^o a list for the 
original liet which was on the file of the 
former oaes, we do not think at all likely 
that be would have included these shops in 
the forged list. Having considered all tbe 
evidence in tbe case we cm only give it 
as our opinion that the probabilities are 
that the original list was abstracted by or 
on behalf of the defendant. We agreo vvith 
the lower Court in holding that list F A ij 
the rough draft from which the original list 
was prepared and that P. W. I ij the true 
copy of that list. 

The nest point for consideration is the 
shops eta ‘ding on Nani Und which the 
defendant olaims are part of the joint pro- 
party and should be included in the partition. 
These shops were originally ICaoba but were 
rebuilt in I’uoca form a few years a/o. Tbe 
detendanl’d contention is that they ware 
re-built out of the income of tbs joint shop 
and are joint property. The defendant has 
produced various witnesses, masoii'*, liboortfri, 
and carpenter?! etc., who rrofe‘'“ t;- hivt? b* >'j 
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ccrceircd id tbe rebnildirg of tbe ehops ard 
who fay that the plaintiff soperintended the 
boildirg and that wages were paid by the 
defendant at tbe olotb shop. Several of these 
men are oozcnacn labonrers earning only a few 
annas a day. Tbe evidence is pnrely oral 
and we ean regard it of no valae. Ranjit 
Singb»aolleotcr of rents of Nazal land, deposes 
that the plots of Nazal land in gnestioD are 
in tbe name of tbe plaintiff or bis relatione as 
tenants and that tbe rent is still shown as 
realised frcm tbe plaintiff thongh be says be 
has sometimes realised rent from tbe shop 
of tbe parties in tbe Cbandni Chank. He 
may no donht have received rent from the 
plaintiff at tbe shop, bat if tbe defendant bad 
been a joint owner in the shops, tbe best 
proof would have betn some dcoamentary 
evidence, such as reoeiplsfor rent paid granted 
in tbe ranreefbotb tlerfrtiep. Tt is to be 
rofed (bat in Taricna mritgage deeds the 
plaintiff bas described these shops as his 
own property, tbcagh other properties have 
been described bybim in tbe deeds as belong* 
ing (o himrelf and tbe defendant in 
CQual half shares. Oar attention has 
been called fo tbe statement of the plaintiff 
recorded on page 98 of the paper-book. 
There be speaks of tbe ebops as belonging 
to his brother and his nephews and not to 
himself, and says that be mortgaged the 
shops with their permission and with their 
signature. There the plaintiff clearly seems 
to have been lying, for the shops andonbtedly 
belonged tohis father and werere-bailt by the 
plaintiff and were mortgaged by him as his 
own. In cress examination on (he same 
page there is a peculiar statement which runs 
thus:— 

Properly was purobased jointly botseuara* 
tely from the joint shops,” 

What this means it is hard to say. Bat 
(hoDgh it follows examinafcion*in chief relating 
to the fcbops in tbe Saddar Bazar, it can 
Boaroely relate to these shops, as that property 
was certainly not purchased from any one 
bat was merely re built. We bold that the 
shops in tbe Saddar Bszar belong to plaintiff 
and not to tbe parties jointly. 

In tbe list filed with tbe plaint tbe plaintiff 
has certainly inoladed certain properties which 
are net to be found in list A or list P. 
W. 1, and holding as we have held that 
jiet A and list P. W. 1 are correct lists of 
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tbe property covered by tbe award in the 
former case, it follows that the list filed with 
tbe plaint goes beyond the award. On behalf 
of the defendant it is urged that tbe plaint 
was drawn ap by Mr. Abdur Rabman who 
mast have remembered that he had filed list 
A in Mr. Gordon’s Oonrt; bat it seems pro¬ 
bable enough that Mr. Abdnr Rabman when 
drawing ap tbe plaint was content to refer to 
mortgage-deeds prodneed by his client and 
copied down in the list properties mentioned in 
tbe varioos deeds withoat the thought oooarr* 
ing to him that it would be better first to 
refer to tbe list which he bad filed in 
Mr. Gordon’s Coort for parposes of comparison 
and verification. 

Lastly it is urged that tbe plaintiff having 
put in a forged list with bis plaint tbe 
whole suit should be dismissed. We ere 
unable to accede to this contention. In tbe 
first place it was not clearly proved that the 
plaintiff deliberately put in a false list 
altbougb it certainly does appear that that 
list contains certain properties not mentioned 
before the arbitrator, for at tbe time of filing 
tbe plaint the plaintiff bad cot a copy of that 
list with him. Unless it is proved that tbe 
plaintiff deliberately put in a false list, we 
certainly cannot bold that the suit should be 
dismissed in ioto. We consider that the 
plaintiff is entitled to a decree for his share 
in so much of tbe property now in suit as is 
proved to have been covered by the deolara* 
tory decree in tbe former suit. 

In conclusion we note that the sale-deed 
relating to one of tbebonses decreed stands in 
tbe name not of defendant only but in tbe 
names of defendant and bis brothers, fiis 
brothers are not parties to tbe present suit 
and (be present decree is not binding on 
them, and we can only remark that as between 
tbe plaintiff and the defendant we cannot go 
behind tbe declaratory decree in the former 
suit which declared plaintiff to be tbe half 
owner. 

The appeal is diemiesed with costs. 

Appeal diimiseid, 
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OUDH JU DIO lAL COMMTS3IONB R’S 

COURT. 

First Civiii Appral No- 45 op 1918. 
February 2.3,1920. 

Fresent ;—Mr. Lindsay, J. 0. 

Satyed TAHiWWAR HOSAIN—PLAlMriPP 

^APPBIiLART 
V6r$U8 

Lala LACHHMAN DAS and otbers— 

Difsndasts—Respondents, 

Irust, private^Plaintiff having no interest in trust 
property—Suit questioning acts of trustees, whether 

nulinUliTi(lbl€^ 

Unlike a public trust, the acts of a trustee of a 
private trust cannot be impeached in a suit by a 
person wlio has no interest relating to the property 
of the trust, fp. 708, col. 2.] 

Appeal from the decree of the Subordinate 
Judge, Luoknow, dated the 31at January 
19i8. 

SyedAU Mohammad holding brief of The 
Hon’ble Syed IKazir Hasan, for the Appel- 
lant. 

Babu }>ath Srivas'ava, for Ke- 

spondeuts Nos. 1 and 2. 

JUDGMENT.—This is an appeal against 
the deaiBion of the Subordinate Judge 
of Luoknow dismissing the suit of the plaint¬ 
iff. , . 

The suit was ooe for a declaration 
that oertain property, namely, an S annaa 
share in a village sailed Faiz ullah-GaBj, 
whioh had been mortgaged to the first and 
eeoond defendants by the third defendant 
under two deeds of mortgage, dated respeo* 
tively the 23rd of August 1913 and the 

5th oi Marob 1915, was Wakf property and, 
therefore, not capable of being mortgaged. 
Further it was asked that a declaration 
should be made that a decree dated the 
14th of April 1917, whioh had been passed 
in favour of the defendants Nos. I and 
2 in a suit brought by them to enforce 
their mortgage should be declared to be 
ineffectual as against the property on the 
ground that the third defendant, who made 
the mortgage, was merely a trustee and 
manager of the property which, as already 
said, was alleged to be Wakf property. 

The Court below has dismissed the suit 
on the ground that the plaintiff has no locus 
standi to maintain it; and the question whioh 
I have to decide here is whether or not this 
decision of the Court below is correct. 

In order to ascertain the oatare of the 
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suit 1 shall refer to the allegations oon- 
tained in the plaint setting out certain facta 
upon which the plaintiff bases his right 
to sue. It is said that in the year 1292 
Hijri a lady named Haidri Khanatn exe- 
outod a Will by which she appointed one 
Rehan nd daula as executor and trustee 
to take her property for the purpose of 
applying it to certain trusts specified in 
the Will. This lady died in the year 1875 
and according to the plaint Rsban ud danla 
otherwise known as Shuja Husain, got 
possession of the lafiy s property. It may 
be meutioned here that Rehan-ud-daula 
was the father of the third defendant 
Safdar Husain and the grandfather of the 
plaintiff Tahawwar Husain. After the 
lady’s death it is alleged that certain 
money was received by Rshan ul daula 
on account of the redemption of a mort¬ 
gage affecting two villagesItwa and Bazid- 
pur whioh had been mortgaged to Haidri 
Khanam. lu the foflrth paragraph of the 
plaint it was stated that the money so 
rfosived in the coarse of redemption was 
applied by Raban-nd danla in the purchase 
of a village called Faiz ullah Ganj. It is 
said that during hU lifetime Reban-ud* 
daula applied the income arising from 
this village to the discharge of the 
trust pnrposes indicated in the Will of the 
lady, 

Rehau-nd-daula died on the 28bh of 
October 1897. He lefts Will executed on 
the 25th of January 1897. The Will of 
Reban-ud daula is on the record and begins 
with a recital concerning the property 
which had been left by the lady Haidri 
Khanam including the mortgagee rights 
over the villages of Itwa and Bazidpur. 
The testator went on to describe how the 
mortgage affecting these two villages bad 
come to be redeemed and how a sum of 
Ri. 8,000 had been left in hie hands 
whioh he had applied in the purchase of 
the village Fa*/, ullah Ganj. He declared 
that the income of this property was in 
future to be applied as it hitherto had 
been applied, for the purpose of discharging 
the trusts created by the Will of Musinmat 
Haidri Khanam. In the Will it is recited 
that bis two sons Dller Husain and Safclar 
Husain were still minors and for this 
reason Reban-nd-daula appointod 
persons Mehdi AU Khan and vSaiyeJ A*:-'.-! 
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cz z^man as his e&eoators to carry oat 
all the trusts referred to in the Will of 
Haidri Kbanam. He farther declared in 
this dooament that the property was not 
susceptible of sale or roortgage. He then 
went on to provide that tbetwo exeoators 
named by him ehoald have power to hand 
over their office as trasfees or MatwaKis 
of the property to bis two minor sons 
after they had attained fall age. A 
further power was given to the ezeoators 
to appoint as trustee some person other 
than the sons, sboold a ease of nececsiiy 
arise. The ezeoators were direoted to apply 
the inoome of the propeity for the parposes 
of the trusts above mentioned. It is prov¬ 
ed that after the death of Rehac>ad-daala 
Mehdi Ali Hhan, one of the ez6oa>ors 
named in the Will, obtained Probate of the 
Will on the 4th Maroh 1898. In the 7th 
paragraph of the plaint it was stated that 
after Saiyed Diler Hoeain, the father of 
the present plaintiff, reaobed the age of 
majority Mehdi Ali Khan, in aooordance 
with the provisions of the Will, mp.ae over 
the trnst property to him as one of the 
ezeoators and it is said that Diler Hosain 
remained the manager of the properly and 
oontinned to administer it op till the time 
of bis death. In the eighth paiagrapb 
of the plaint it is staled tlat on the 
death of Diler Haeaia on the iJtb of May 
1913 the plaintiff was left as bis heir 
and representative and that by reason of 
his minority at the Mme the third defend¬ 
ant Safdar Husain remained’* manager 
and in possession of the property. In the 
ninth paragragb of the plaint it was alleged 
that Safdar Hnsain was a person of im¬ 
moral and eztravagant obaraoter and that 
the debts incurred by him under the mort¬ 
gages referred to in the plaint had been 
incurred for immoral purposes. The tenth 
paragraph of the plaint reoites that Safdar 
Husain was merely a trnstea or ezeoutor 
of the properly and in that oapaoilybad 
no power to make any alionation of it. 
Conseqneotly it was pleaded that the mort¬ 
gages in favour of the first and Eeooud 
defendants were made without any legal 
neceseity. 

The question that at onoe arises for ooo- 
sideration after a perusal of these statements 
in the plaint is what interest does the plaintiff 
claim in the property in dispute which enables 


him to maintain a suit for the deolaratioua 
which be asks for. The allegatioos in para¬ 
graphs V and 8 of the plaint seem to suggest 
that the present plaintiff stands in the 
position of a trustee. That suggestion, 
however, is clearly untenable in view of 
the provisions of the Will ezeouted by 
Reban ud-daula. It is clear that the 
intention of Behan nd-daula was that as 
soon as bis minor sons attained full age 
the trusteeship of the property was to be 
handed over to them by the ezeoutors 
whom he appointed. There is nothing in 
the Will of Rehan ud-daula to indicate that 
on the death of one of bis sons the legal 
representatives of the deceased son were 
to be joined as ao-trustees with the 
snrviving son. In short all that we find is a 
provision that the tru^tteesbip of this pro¬ 
perty alleged to be Wakf property was to 
descend upon Reban-ud-daula’s two sons. 
That being the case and there being no 
provison to the contrary io the Will it 
necessarily follows that the trusteeship 
devolved upon Diler Hussain and his 
brother Safdar Hussain as joint tenants 
and that when Diler Hussain died bis 
brother Safdar Huesain became the sole 
trustee. It is not possible for the plaintiff 
to argue that because he is the heir of 
bis father Diler Husain he is a go trustee 
of the property now in dispute. It is 
impcsnble, tbereforr, for the plaintiff to 
maintatiu this suit in the character of a 
CO trustee. What other position then is 
open to the plaintiff or what other inter¬ 
est can he allege in the property with 
which we are concerned ? The only possible 
interest be could allege in this property 
is a personal interest but that position is 
not open to him in view of his own ad¬ 
mission that the property is Wakf property 
and was not the personal property of bis 
grandfather Refaan ud danla. Indeed that 
fact is sufficiently iudioated in tbe recitals 
oontained in Keban-ud-daula’s Will. The 
plaintiff, therefore, has no personal interest 
in tbe property. 

It is further to be ob-erved that the 
Wakf alleged iu this case constitutes a 
private and not a public trust. That is 
perfectly dear from the language of tbe 
Will left by Haidri IChauam and also by 
tbe langnage of the Will of Rebao-nd- 
dnula. in the case of a public trust 
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indeed any person who is interested in 
seeing that the purposes of the trust are 
carried out may bring a suit in the form 
provided for that purpose by the Code 
of Civil Procedure. That course, however, ie 
not open to the plaintiff here for the reason 
already given, namely, that the trust la a 
private and not a public trust. In these 
oironmstauoes I must hold that the decision 
of the learned Subordinate Judge is correct. 

I can 6nd no interest of the plaintiff 
relating to the property in dispute which 
would enable him to maintain this suit 
for a declaration. I hold that the decision 
of the Court below most be atfirmed and 
the appeal, therefore, fails and is dismissed 
with coats. 

Appeal diimifSid. 


LAHORE HIGH COURT. 

Fibst Civil Appeal No. *i226 or 1917. 

March 20, 1920. 

Pieifir*/:—Mr. Justice Shadi Lai an! 

Mr. Justice Marlinsau. 

UBEROl Limited and GANDA SINGH 
OP DfifjHI—P laintiffs— 
Appellants 
versac 

The proprietor of tp.e BUSINESS cf 

DBEROI AND COMPANY KASHMIRI 
GATE, DELHI, pelibved to be KLRPAL 
SINGH —Defendant— 
Respondent. 

Trade mark —General nile oj law—^Defendant, 
lohether can he restrained from carrying on hH!itne.<!s 
in his 01071 name—Injunction. 

N<* OHO muy hso a iiiuno iu such a way as to hi* 
(•alculat»*(l 1,0 load the public to beliovo that the 
husIncBs curried on by him is the business of some 
other person with whom the name has come to bo 
assodiated. [p. 711, col. I ] 

Tlio Court ought not to restrain a man from 
carrying on business in hia own name simply 
hecauso there are other people who are doing the 
same and who will bo injured by what he is doing. 
It must appear that tlio person who is carrying on 
the business in bis owu name is doing it in sucli 
a way as to pass oft his goods as tho goods of some 
body else, [p 7 i?, col i 

Where, therefore, the defendant was carrying on 
business in his own name which also liappeiied to 
bo the namo of the plaintiff 
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Held, that tho defendant could not be restrained 
from using his own name. [p. 71?) col. 2.J 

First appeal from the decree of the 
Senior Subordinate Judge, let Class, Delhi, 
dated the 30:h May 191/, decreeing the 
claim in part. 

Messrs. Sevan-Petmn, Carden Noad and 
Ram L'tl, for the Appellants. 

Messrs. Nanak Chani Pandit, Qo^al 
liJarang and Lila BalwJint Rii, for the 
Respondents. 

JUDGMENT.—The dispute in this case 
relates to the use of certain trade names 
and trade marks. The suit was brought 
by " Uberoi, Limited''and Gauda Siugb, 
against Jhanda Singh and his sons Ikbal 
Singh and Kirpal Singh, as being the pro- 
prietors of the firm Uberoi and Company, 
but at the time of arguments the plaintiffs 
withdrew their case against Jhanda Singh 
and Ikbal Singh, and proceeded only against 
Kirpal Singh. 

The plaintiffs carry on the business of 
manufactaring and selling sporting goods. 
The business was originally started by Gauda 
Siugb at Sialkot in 1888 under the name 
of “Ganda Singh, Uberoi and Sons,” Ubsroi 
being the name of bis caste or anb-oaste. 
In 1892 he took into partnership his 
younger brother Jhanda Singh, and they 
carried on business together uoder the name 
of ' Ganda Singh, Uberoi and Company,” 
till 1899 when they dissolved partnership. 

After the dissolution Gauda Sini^h carried 
OD business under the name of Ganda 
Singh, Uberoi and Company”, also known as 
the Punjab Sports Works, till 1913, when 
the name was changed to 'Uberoi” and 
the business was converted in the same or 
the following year into a limited liability 
company under the name of ’ Ubsroi Limit¬ 
ed”. In December 1916 the plaintiffi 
opened a branch in Delhi, 

Jhanda Singh after the dissolution in 
1899 carried on a separate business in 
Sialkot under the name of ‘JbandaSin?h 
Uberoi and Sons,” calling hi.s works “ The 
Victoria Works” and later ‘ The Viofcoria 
Steam Works.” In 1913 he started a busi¬ 
ness in Delb’, first under the name of 
“Jhanda Singh, Uoeroi and Seas” and 
then under that of* Uberoi and S ens.” Ke 
carried oo the Delhi branch till the 
March 1916, when the goods of the ph-'p 
ware purchased for Rs. 3,000 by his yo i i.r-;- 
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BOD Kirpal Singh, who has from that tima 
been oarrying on bnsiness in Delhi nnder 
the name of "Uberoi and Company”. Jban* 
da Singh sold the bnilding at Sialkot in 
wbioh he had bis workshop in 1916 bat 
he rented another bnilding there, as stated 
by the plaintifi’s eeoretary Bell Rans, and 
be says bis business has never stopped. 
On the 6th February 1917, be ezeoated an 
agreement (page 264 of the paper book) 
as proprietor of Uberoi and Sons, Sialkot, 
appointing Uberoi and Company bis agents 
to sell Uberoi and Sons* goods at Delhi. 

Jbanda Singh’s elder son Ikbal Singh 
went to England for a few years, and on 
hie return in 1915 started a busidess in 
Madras under the name of “ Uberoi and 
Company.” In a suit brought against him 
by the plaintiffs in the High Court of 
Madras for an injauetion a oonsent droree 
was passed on the lUh cf January 1917, 
which provided that Ikbal Singh should 
not trade except under the style of*'Ikbal 
Siogb, Uberoi and Company,” and should 
not use the word Uberoi” in oonneotion 
with bis trade or goods, except in the colloca¬ 
tion “Ikbal Singh, Uberoi and Company”. 

In their plaint in tbe present case, which 
was instituted on tbe 20th March 1917, 
tie plaintiffs asked for a permamenl injunc¬ 
tion restraining tbe defendants from carry, 
ing on business under tbe name and style 
of “ Uberoi and Company,” “ Uberoi, ” 
“Uberoi and Sons", and “Uberoi” in ood- 
junotioD with any other word or ^ordp, 
and from stamping or marking their gocdr, 
or selling goods etamped or marked, with 
the ^OTd “Uberoi” as illustrated in the 
document A attached to the plaint or in any 
way. They also complained that the defend¬ 
ants had applied to certain goods wbioh 
they bad for sale the word “ Goto ” in 
order to deceive the public into the belief 
that they were purchasing plaintiff’s goods 
marked “Togo”. They asked for an injunc¬ 
tion to restrain the defendants from so 
maiking their goods or from selling goeds 
80 marked. They asked further for an 
account of the sales and proBts of the 
business carried on in Delhi under any of 
the names mentioned above and for damages 
and also for an injunction restraining tbe 
defendants from receiving any letters, money 
orders, parcels, and cheques addressed tc, 

or in name of ov lor tbo of 


“Uberoi and Company,” Uberoi and Sons/' 
“ Uberoi ” or “ Uberoi” with any other word 
or words appended thereto. 

The Subordinate Judge has granted an 
injunction only to restrain tbe defendant 
Kirpal Singh from stamping or marking 
bis goods, or selliug any goods stamped or 
marked with the word Goto”; in other 
respects be has dismissed tbe suit, findin'r 
that the defendant Kirpal Singh was entitled 
to use the name “ IJberoi ” as much as 
tbe plaintiffs. The latter have appealed to 
this Court. 

The plaintiffs stated in their plaint that 
they believed that the businesses at Madras 
aod Delhi really belonged to JLauda Singh 
and were being carried on by bi^ sons under 
tbe name of * Uberoi and Company” for 
bis beneBt and that of the family. If this 
were so, Jbanda Singh would be breaking 
tbe terms of tbe agreement (page 17 of 
the paper book) that be made with Ganda 
Singh on the 5tb Angust 189P, when they 
dissolved partnership in which be under¬ 
took that he would have no concern 
with oorreepondenoe and orders for goods 
addressed to ‘‘Uberoi and Company” 
and would not eell goods bearing that 
name. But as the plaintiffs have ohoeen 
to withdraw the case against Jbanda Singh, 
tbe agreement between Jbanda Singh and 
Ganda Singh becomes immaterial, and tbe 
ease mnst proceed on the assumption that 
tbe Delhi business belongs to Kirpal Slngb 
alone. 

Mr. Pdtman who appears on behalf of 
(he plaintiffs admits that it is too late for 
them to object to Kirpal Singh’s nsirg tbe 
name “ Uberoi and Sons”, as that name bad 
been need by Jbanda Singh for some years 
before Kirpal Singh started business, but 
he contends that Kirpal Singh is not entitl¬ 
ed tc trade nnder tbe name “ Uberoi and 
Company ” or under the name * Uberoi ” 
alone onacoompanied by other words which 
would serve to distinguish Kirpal Singh’s 
firm from that of the plaintiffs. 

We have been referred to a number of 
authorities which are discussed in Sebas¬ 
tian’s and Kerly’s Works on the Lew of 
Trade marks, and also to Volume XXVII 
of Halsbury’s Laws of England at 
pages 751 and 777, Oriental Qovemment 
Sfcurify Life Assurance Co. y. Oriental 
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Assurance Oo, Ltd. (1). Mahomed Esuf Y.Haja. 
ratnam Pillai (2) and a case of the Ounha 
Association Simla v. Muhammad Umar K6) 
deoided by this Court and reported in 
Volume 1 of the Lahore Law Jouroal. 

The law on the subjeot is clear, and it n 
this, that no one may use a name in each 
a way as to be calculated to lead the 
public to believe that the business carried 
on by him is the business of some other 
person with whom the name has come to ba 

associated. 

It is unnecessary to mention the various 
oases decided by the Courts in England 
which have been cited before us, but we 
may quote the following passage from the 
judgment of Lord Herschell in the case of 
Beddatoav v. Bankam (4) which is given 
at page 565 of Kerly’s Law of Trade¬ 
mark?, Fourth Edition:— 

"Tbe name of a person, or words forming 
part of tbe common stock of language, 
may become so far associated with the 
goods of a particular maker that it is cap¬ 
able of proof that the use of them by 
themselves without explanation or qualifica- 
tion by another manufacturer would deceive 
a purchaser into the belief that he was 
getting the goods of A. when he was really 
getting the goods of B. In a case of this 
description the mere proof by the plaintiff 

that the defendant was using a name, word, 

or device which he had adopted to distin¬ 
guish bis goods would not entitle him to 
any relief. He could onl> ob;aio it by prov 
iog further that the defendant was using 
it under snob oiroamsliooia or in such 
manner as to put off his goods as the 
goods of the plaintiff.” The qneitions put 
to the Jury in the same case, which are 
quoted in the foot-note on page 569 of Kerly s 
book, are also instructive. 

The main question in the present case is 
whether the names ** Uberoi and Company”, 
and *'Uberoi” have become so identified with 
the plaintiffs’ firm that the use of those 
names by the defendant Eirpal Singh would 
mislead the public. 

It is not denied that the term “Uberoi” 
has been used by the plaintiffs and there 
also appears to be no doubt that they used 

(1) 21 Ind. Caa. 258} 40 C. 570. 

(2) 6 Ind. Caa. 7U; 33 M. 40'; 7 M. L. T. 55. 

(3) 61 Ind. Caa. 905. 

14) 0898) A. C. 199|65 L. J. Q. B. 3Sl; 74 L. T. 
289} 44 W. a. 638. 


frequently to be addressed as Uberoi and 
Company” notwithstanding that they did 
not adopt this as a trade name. They 
have produced a number of letters 
addressed to “Uberoi and Company” 
dating from 1899 to 1905 and from 1913 
to 19lfi, and the lower Court is wrong in 
thinking that it is not shown for which of 
ths parties the letters wera intended, for 
many of tbe letters are shown to have been 
intended for the plaintiffs, either by the 
fact that they related to orders for certain 
goods of which the plaintiffs alone were 
the manufacturers or by mention being 
made of the Punjab Sports Works in the 
address. But there are also a large num¬ 
ber of letters produced by the other side 
showing that Jhanda Singh used to be 
similarly addressed. Exhibits D-129 to 
163 are letters and poet cards addressed to 
“ Uberoi and Company” and Exhibits D 83 
to D 128 are letters, post cards and tele¬ 
grams addressed to “Uberoi”. They bear 
dates from the beginning of 1914 to the 
end of 1915 and were addressed to Djlhi 
80 that they were evidently intended for 
Jhanda Singh as it was not till December 
1916 Jhat the plaintiffs opened their 
branch in Delhi. It is also not denied 
that Jhanda Singh gave the name “Uberoi” 
to many of bis goods in bis catalogues. It 
is true that the envelopes of the letters in 
which the firm was styled “Uberoi” or 
“ Messrs. Uberoi” are not produced, and it 
may be said that a customer may have 
addressed the firm briefly as ''Messrs. Ubsroi” 
in his letter, but may have given the fuller 
name, “Uberoi and Sons” or “Uberoi and 
Company” on the envelope. There are, how 
ever, as has been mentioned, some post¬ 
cards also in which the firm is addressed as 
“Uberoi”, or “Messrs. Uberoi” and the proba¬ 
bility is that customers in addressing tbe firm 
would not be particular whether or not they 
added the words “Uberoi and Sons” or 
“ Uberoi and Company.” It is only the word 
“Uberoi” which would have attracted atten¬ 
tion. 

It appears to us, therefore, that it was 
not exclusively tbe plaintiffs’ firm that was 
known to the pnblio as Uberoi” and 
“Uberoi and Company” but that Jhanda Singh 
was also known under tbos» namei^ it 
is no doubt stated at page 544 of Kerly’s 
Law of Trade-marks that the ntir'i? 
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or copied by tbe defeodaot need oot be 
that Qcder which the plaiotifF alone and do 
other person is properly trading, a state* 
zcent wbioh appears to be bared on tbe 
nape of rent v. Turpin (5) in which it was 
held <hat each of two firms oarryiog on 
business separately as watchmakers under 
tbe name Dent might sue a third person, 
who bad set op a similar business coder 
the same name, fcr an injcnotion. Bet 
when it is ooneeded that tbe plaintiffs are 
not entitled to restrain Rirpal Singh from 
using the name “l/beroi and Sons” on 
aoccunt cf that name having been in cse 
by Jbanda Singh, tbeT claim to restrain him 
from using the names ‘ Uberoi and Company” 
and “Uberoi” must: be similarly defeated by 
proof that Jhanda Singh also has been 
known to tbe pnhlio under those names. 

Furthermore, as “Uberoi” is Kirpal 
Singh’s own caste name just as much as 
it is the plaintiffs’, tbe latter must make 
out a strong ease before they can be given 
an injnnotioD to restrain Kirpal Singh 
from using that name either alone or in 
oonjunotioD with “and Co,” In Jamieson ^ 
Co, V. Jamieson (6) referred to on page 
597 of Kerly’s Law of Trade marks, Lord 
Lirdley, M. F. said:— 

“When we are asked to restrain a man 
from carrying on business in his own name 
we must lake very great care what we are 
about. Tbe principle applicable to tbe 
cape, 1 take, is this: tbe Court ought cot to 
reptrain a man from carrying on business 
in bis own name simply because there are 
other peorls who are doing tbe same and 
who will be injured by what be is doing. 
It wru!d te ir tolerable if the Court were 
to inteifere. and to prevent people from 
carrying on bupinees in their own namas in 
rivalry (o ethers of the same name. There 
must be srmetbing far more than that, 
Its., (tbeie muat he), that tbe person who is 
carrying on business in his own name is 
doing it in rueb a way as to pass off 
bis goods as tbe goods of somebody 
else.” 

Cenfupien has no doubt arisen in oonse- 
quetoe of 'le riairliffs and Jbanda Singh 
having both bren eddrepced by oufitomera 


• 5) 'IfPl) 2 .T. A 11. J39; L. J. Ch. 496? 7 Jur. 
(n. B. <* L. T. fHTi 9 VV. E. 648; 70 E. R. ]0p3j 

i:hr. K IfG. 

1>. C. 169; 14 T. L. R. 160. 


as “Uberoi and Company” and “Uberoi*^ 
and it has increased since Kirpal Singh 
eet up bis business in Delhi under tbe style 
of “Uberoi and Oempany.” The corre¬ 
spondence on the record shows that persons 
have sent orders to tbe firm of Dberci 
and Company” at Delhi under tbe impres¬ 
sion that it was a branoh cf the 
plaintiff’s firm at Sialkot (see tbe letters on 
pages 113, 114, 123-126, 129 131, 133 »36 
and 154 of ike paper hock), and on tbe 
other band it appears that some of tbe 
letters meant for Jhanda Singh’s firm were 
received by the plaintiffs (see Exhibit 
P 75 on page 51 of the paper-bock sed 
Bell Ram’s sfatsment on page 2?4). But 
the mere existence of such confusion, 
which was inavitable, is no reason for 
granting an injunoticn, and it must be 
remembered that tbe plaintiffs are in great 
measure to blame for it by having dropped tbe 
distinctive name “ Garda Singh ” in 1913. 

Turion v. Turlon (7) which is mentioned 
at pages 603 and 604 of Kerly’s work, 
was a case in which tbe plaintiffs, Thomas 
Turton and ^one, Limited, complained cf 
the uee of tbe name John Turton and Sons 
by the defendants, who bad previously 
styled themeelves John Turton and Com¬ 
pany. It was decided by the Court of Appeal 
that, notwithstsndirg tbe possibility of 
mistakes between tbe two firms being made 
by careless people, tbe defendants were 
justified in adopting tbe name complained 
of, and in oentinning its use after tbe 
possibility of mistake lad been brought (o 
their knowledge. Also in tie case of 
Jamieson Sf Co. v. Jamieson (6), referred 
to above, it was decided that the defendai’t 
was rot bound to use extra precantkns to 
avoid cCLfcsirn between his goods and fbore 
of other persoLS in tbe trade, if such con- 
fnaicn arose solely from the similarity <•( 
bis own ratce with theirs, and from the 
use cf features oemmon to tbe trade. 

No fraud ip, in our opinion, shown (o 
have been intended by Kirpal Singh in 
adoptirg the name‘ Uberoi and Company , 
and ve think be cannot be restrained 
from using that name, taking into considera¬ 
tion that “ Uberoi ” is bis own caste 
name, that tbe plaintiffs bave never traded 

(71 (18^9) 42 f h. D. 1V8: 68 L. J. Ch 67^; 61 h, 
T. 671; r-H W. R. 2?{54 J. P. I§I. 
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Dnder the name " IJberoi and OompaDy, ” 
and that that name was applied by the 
pnblio to Kirpal Singh’s father Jbanda 
Singh jnet as mnoh as to the plaintiffs. 

Bat altbongb Kirpal Singh was eotiiled 
to ase the name " Uberoi and Company ” 
be has been goiUy of certain nsisrepreeenU* 
tioDS whiob require to be notioed He wrote 
on the 3rd July 1916, to the Post Master, 
Delhi, deseribing himself as a limited 
liability oonoern nod asking that Uberoi 
and .Company L mited, ” “Uberoi and 
Sons Limited, ’* Uberoi Limited, ” eto., 
might be added to his addresses already 
registered (page 2 of the eapplementary 
paper'book). That letter, however, was 
written before the plaiotiff^ opened their 
branch in Delhi, and there has been no 
attempt by Kirpal Singh to trade under 
the name of *' Uberoi Limited.” He bas 
advertued bis firm as being the founders 
of the sports industry in India and as 
being large manufaeturers with extensive 
experience (pages 137 end 143 of the 
paper-bookl, a description which certainly 
did not apply to himself, though it might 
have been applicable to Jbanda Singh. 
We do not attach much imoortanoe to 
this, but a more serious matter is his using 
the word Sialkot ” in conjanction with 
*' Uberoi and Company.” He has put the 
name “Uberoi and Company Sialkot” on 
his signboard, the word “ Delhi ” being 
added in small letters (see photograph, Ex¬ 
hibit P 262). He bas described him¬ 
self as “ Uberoi and Company Sialkot ” 
in a letter written to a customer on the 
4th January 1917 (page 131 of the paper- 
bock). Besides this, at the foot of the 
cover of his catalogue (Exhibit P 20'), 
which is nothing but the catalogue of the 
Madras firm Uberoi and Company ” with 
the address Kashmiri Gate Delhi passed 
on the_ cover and ^ hiding the Madras address, 
there is an-'ts in which reference is made 
to our works at Sialkot. " Admittedly 
Kirpal Singh has no shop or works at 
Sialkot, and the object of these acts of 
deception can hardly have been any other 
than that of causing people to belifve that 
his firm IS a branch of the plaintifi’d firm. 
At any rate such misrepresentatiors weie 
calculated to induce that belief. Whilt, lie 
cannot be prevented from styling himself 

Uberoi and Company ” be has no right to 


use that name in oonneotion with the 
word “ Sialkot ” so as to mii^lead the 
public. 

Further be has gone to the length of 
using the plaintiffs’ trade-mark shown in 
Exhibit A attached to the plaint, which 
consists of the word " Uberoi” written in 
a distinctive manner, and whiob was re¬ 
gistered on the 27th April 19i5, (page 93 
of the paper book). He has need this 
mark, for instance, on the Uberoi Special 
Tennis Racket which is sold by him, and 
also on his shop, as seen in the photograph 
page 2 ;1. The plaintiffs are certainly en- 
titled to restrain him from uaing their 
trade mark, which is nothing less than a 
fraud. 

Mr Petman also lajs stress on the fact 
that Kirpal Singh bas been applying the 
name “ Orient ” to certain of his goods in 
the same way in which the plaintiffs have 
applied the name “Oriental” to theirs, 
but as to this it is suflSoient to note that 
the plaintiffs have not asked for an injunc¬ 
tion to restrain the defendants from using 
the name " Orient, ” 

We bold that the claim to restrain 
Kirpal Singh from using the names 

Uberoi ” and Uberoi and Company” 
most fail, but we accept the appeal and 
modify the decree of the lower Court <?o 
far as to direct that in addition to the 
injuDction granted with regard to the use 
of the word “ Goto ” a further injunotion 
be issued restraining Kirpal Siogb, (l) 
from_ using the word “Sialkot” in’ con- 
junction with the name “ Uberoi and Com- 
paoy” on his shop or elsewhere, to signify 
that be carries on business or manufactures 
goods at Sialkot, or from giving out that 
be carries on business or manufactures goods 
at Sialkot, so long as he does not in fact 
carry on business or manufacture goods at 
that place; and (2) from using the plaint- 
ifis trademark Uberoi” as shown in 
Exhibit A attached to the plaint on his 
shop, cr stamping or in any way marking 
his goods, or selling any goods stamped 
and marked, with the word “ Uberoi ” as 
illuetrafed in Exhibit A. 

We direot that the plaintitfa and Kirpal 

Smgu shall bear their own costa in bMli 

ourts. 

Ajpeal accej. Idi - 
Derre-^ 
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OUDH JUDICIAL OOMUISSIONEE^S 

COURT. 

Sbcosd Civil Appeal No. 278 op 1919. 

February 5, 1920. 

Prescni ;^Mr. Lindsay, J. C. 
SFORBTART op STATE fob INDIA fob 
OUDH AMD ROHiLKHAND RAILWAY 
AND GREAT INDIAN PENINSULA 
railway through MANSUR ALl 
khan Spbcial Agekt—Defendants 
Nos. 2 AND 1—Appellants 
tertua 

Saiv^d AFZAL HUSAIN— Plaistip* 

—Respondent. 

Contract Act (IX oj IS12J, 8s. 5?\T 

Ruihvays Act (IX of 1890;. 72 80-~Bailee, Itahi. 

lit u of, extent of-Uurden of proof^Goods conetgned 
to two Itailways-One Railway responsible for loss-. 
Ttamages, whether can he recovered jrom both Railways. 

The duty of a Railway Administration to which 
eoods are delivered for carnage is that of a bailee 
fa dehned in scctione 161, 152 and 161 of the 
Contract Act. and when a thing is injured or lost 
wMle in the charge of a Railway the question of 
The tadon of proof must be dealt with on the 
foftin« that the Railway is a bailee and not an 
iffurer, and the burden of proving that the Railway 
has e^Vcised ordinary care must generally m the 
first instance be upon the Railway and it is for 
them to establish positively that they had dis- 
eSed the statutory duty which is de6ned in 

section 72 of the Railways Act. read with sections 

IBl and 162 of the .Contract Act. lP- 715, col. 2; 

luhough iolion fO of the Bailwuye Act given a 
nlaintifl an option to sue one of two Railway 
idmi^istrabionf in cases where goods have been 
booked through, yet where the plaintiff sues both 
o thfin he il not entitled to a decree a^inst that 
one of them which has satisfied the Court that 
li has taken all the care of his goods that was 
required of it by law. [p. 717, col. 1J 

Anneal from the decree of the Sabordioate 
Judge, Bara Banki, dated the I6th June 191^9, 
npholdiDg that of the Muneif. Ram Saoebi. 

ghat, dated the 19bh Ootober 1918. 

The Hon’ble Syed Wazir Hasan, for 0. <fc 

R Railway. ^ n* a 

TheHon’ble Pandit Qokaran Nath Mura and 

Syed All Muhammad, for G. I. P. 

Mr. Muhammad Wastm, for the Re- 

^^^'jUDGMBNT.—This appeal has arisen oat 
of u suit brought by the plaintiff respondent, 
Saiyed Alzal Husain, against the Seeretary 
of State for India throngh the Agent of the 

Ondh and Rohilkhand .1^“' 
the Great Indian Peninsula Railway. The 
elaim was for reoovery of a sum of 
1,64910 0 on aoooant of loss to 


thd plaintitf’s goods alleged to have taken 
place while they were in transit over 
the railway systems of the two dsfendantS. 

The olaim has been decreed in both the 
Courts below against the defendants who 
now appeal. The defendants have been 
separately represented here in appeal 
and their oases must be dealt with 
separately. 

Tbe oase being one of seoond appeal it 
will be expedient to set out at onoe tbe 
facts as found by the lower Appellate 
Court, it has been held to be proved 
that the plaintiff Saiyed Afzal Hasain on 
the I2th of March 1917 delivered two 
boxes containing dyes to the G. I. P- 
Railway at Barhanpur for carriage to 
Safdarganj a station on the Oadh & Rohil¬ 
khand Railway. At tbe time the delivery was 
made a railway receipt was granted to the 
plaintiff in which the weight of the two 
boxes was described as being 3 maunds. 
These boxes arrived at Safdarganj between 
11 and 12 on tbe night of the 13th of 
March 1917. It has been held to be proved 
that some time after the arrival of the 
goods at Safdarganj the largsr of the 
two boxes was found to be in a damaged 
condition. It has also been found that 
when the two boxes came to be weighed at 
Safdarganj Station the same night or early 
the next morning there was a shortage in 
weight of i seers. The plaintiff refused 
to take delivery of tbe goods. A report 
was made to tbe O. & R. Riilway 
autboritiee and after an examination of 
the goods by one of the Railway Inspectors 
it was discovered that 47 tins of dye had 
been abstracted from the larger of the 
two boxes. It is the value of these 47 
tins which the plaintiff has sought to 
recover in this suit. Both tbe Courts below 
have found that this larger box was not 
tampered with on the G. I. P. Railway 
system. They have held that tbe box was 
delivered on the 0. A R. Railway at 
Lucknow in good oondition. It has been 
farther found that the damage to this box was 
done at Safdarganj Station after the arrival 
of the goods there. Both the Courts below 
have, therefore, found that there was no 
negligence on the part of the G. !• P* 
Railway. They have found that O. & 
R. Railway was guilty of negligence. 
Rjlying upon the language of section 8Q 
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Ot tto Indian ftailwaya Aot (l5C of 1890), 
the claim has been deoreed by both Courts 
against both the Railways notwithstanding the 
finding in favonr of the G. I. P. Railway. 

These findings of faot have been oritioizsd 
here in eeoond appeal bat after a oarefal 
examination of the evidenee I hold that 
there is no ground upon which they can 
be attacked. There is on the record evidence 
upon which it was poisible for both the 
Courts below to arrive at the findings 
they did. Ths case, therefore, mast be 
disoassed on the assumption that the 
findings of faot are correct. 

For the 0. & R. Railway the main 
argument has been that the Courts below 
have proceeded on wrong lines in dealing 
with the plaintiff’s claim. It has been 
argued that it was the daty of the plaintiff 
to allege and prove affirmatively that the 
0. & R. Railway had been guilty of 
negligence. It is said that the Courts below 
wrongly threw the burden of proof upon the 
Railway Company and have wrongly decided 
that the Company was liable because it 
failed to prove want of negligence on its part. 

As regards tbe question of pleading negti* 
gence there does not appear to me to be 
mnob substance in this argument. In tbe 
eighth paragraph of tbe plaint it was 
alleged that the plaintifl’s property had 
been lost at some place between the 
Burbanpur acd Safdarganj Stations and it 
was further alleged that in consequence of 
this loss both Railway Companies were 
liable in damages to the plaintiff. The 
plaintiff certainly did not in express terms 
allege that tbe loss of bis property was 
due to negligence on the part of either 
Railway system but there can be no doubt 
that be asserted that by reason of tbe loss 
which bad ocoui-red both systems were 
liable to him. Further from tbe pleas 
which were set cub in tbe written statements 
of defence of the two Railways it is plain 
that they both understood that a charge 
of negligence was being made. It was 
pleaded in both statemeots that tbe Rail* 
way Companies bad taken all possible care 
of the goods bailed to them, such care as 
a man of ordinary prudence would in similar 
oiroumstaLoea take of his own goods. 
These pleas are clearly answers to a definite 
oharge of negligence on tbe part of tbe 
jjailwaye. 


As regards the qaestion of the burden 
of proving tbe negligence a great deal of 
0ise4aw has been cited to me at tbe time 
of tbe argument and the case upon whioh 
the lower Courts relied in particular, namely, 
Bir.i Khetsev and Oompany v. Bombay 
Batoda and Central India Railway Oompany 
(1), has been oritioizsd by the learned 
Counsel who appears to support tbe appeal 
of the O, & R. Railway. 

It- does not appear to me to be neoessary 
to enter into any minute or detailed die* 
enesion of the authorities which have been 
cited at the Bar. The question of tbe 
incidence of tbe burden of proof can, in 
my opinion, be settled upon plain principles 
of law. In tbe first place I rsfer to sec* 
tton 72 of the Indian Railways Aot which 
defines tbe responsibility of a Railway Ad* 
ministration for tbe loss, destruction or 
deterioration of goods delivered to tbe 
Administration to be carried by Railway. It 
is laid down definitely that the reaponsi* 
bility is that of a bailee under sections 151,152 
and 161 of tbe Indian Contract Act, lb72. 

It must be taken, therefore, that tbe duty 
of a Railway Adminietration to which goods 
have been delivered for carriage is that of 
a bailee as defined in tbe sections just re¬ 
ferred to. beotion 151 of the Contract 
Aot lays down that in all oases of bailment 
the bailee is bound to take such care of 
tbe goedi bailed to him as a man of 
ordinary prudence would under similar 
oiroumstances take of his own goods of tbe 
same balk, quality acd value as tbe goods 
bailed. Then section 152 lays down that 
in tbe absence of any special contract tbe 
bailee is not reeponeible for the lose, 
destruction or deterioratim of tbe thing 
bailed if be has taken the amount of care 
of it described in section 151. Section 161 
is a special section which 1 need not refer 
to as it has no bearing on the facts of this 
cafe. 

1 next refer to the provisions of section 
106 of the Indian Evidence Aot which lays 
down that when any faot ie specially within 
the knowledge of any person the burden of 
proving that faot is upon him. 

in the present case it has been proved 
that the plaintiff delivered the goeds to 

(l) 2&lnd. Cas. 2-il; 39 B, 191; 10 L u. 
•467. 
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the G.I P. Railway at Barbaopur on the 
12th of March 1917. From the time of 
the delivery till the time the goods were 
deposited on the Railway platform at SaCdar- 
ganj on the 0. & R. Railway the plaintiff 
had admittedly no opportunity of seeing 
the goods. It is proved that at the time 
the two boxes were handed over at 
Barhanpor they were in gjod oonJition. It 
is farther foand that after their arrival at 
Safdargarj the larger of the two bDxis was 
found to be damaged. These being the 
facts it is diffimlt to see bow the plaintiff 
in a position to allege and prove more 
than he did. The law does not compel 
parties to attempt the impossible and srotion 
lOd of the Indian Evidence Act is an illae- 
tration of ibis principle Moreover, the 
rule embodied in tbie latter section has 
bsen incorporated in section 76 of the Indian 
Railways Act. That section provides that 
ia a suit agaiost the Railway Administra* 
tion for compensation for Iosp, destruction 
or deterioration of animals or goods 
delivered to a Riilway Administration for 
oirriage by railway it shall not bs ueosa- 
sary for the plaintiff to prove how the loss, 
destruction or deterioration was oaased. It 
may, therefore, be deduced from these priuoi* 
pies of law that when a thing is iojared or 
lost while in the charge of a bailee the burden 
of proving that he has exercised ordinary 
oare must generally in the Bret instance be 
upon the bailee, the reaion being that he has 
special koofledge of facts. I have no doub^. 
therefore, that the plaintiff having alleged 
and proved loss of his goods the burden of 
proof shifted on to the defendant Rail ways, and 
it was (or them to eetablish positively that 
they had discharged the statutory duty which 
is defined in section 72 of the Railways Act 
reed with sections 15L and 152 of the ludian 
Contract Act. I am satisfied, therefore, that 
the law relating to the burden of proof was 
not misapplied in the Courts bslow Both 
the Courts b-'Iow have held that the 0. 
& R. Railway failed to prove that it had 
taken such care of the pliintift’s goods as 
is demanded from a bailee. It has indeed 
been argued here that this fiuding is not 
justified by the evidence, bat I cannot 
accept this contention. The principal evidence 
relating to what took place at the Sifdar* 
ganj Railway Station where the goods were 
dep>pit 0 d in the statement of an Assistant 


Station Master, Lachbmi Narain. It would 
not, I think, be possible to argoa snooess- 
fnlly that the evidence of this man by 
any means established that all due oare 
had been taken of the goods by the Railway 
authorities. AcsorJiog to what the Courts 
below have foand the goods were left on 
the platform for soma little time after 
they had bsen put out of tbs train. The 
Assistant Station Master wont to collect 
the tiokabs and there is no defioite evi* 
dines as to what took place betwden the 
time he was relieved of this latter daty 
and the time he saw the g ^ods again. He 
makes a general statement that a watchman 
was on duty on the platform at the time 
the train arrived. Toe Coarts bslow have 
drawn attention to the fact that the Ehal« 
laiis who were said to have oonveyed the 
two boxes from the spot where they had 
been deposited on the platform to the 
gedowD where they were afterwards ex* 
amined have not bsen prodnsad to give 
evidence. That is certainly a matter for 
severe oommenb; nor again was the 
watchman prodneed, the mao who ia said 
to have been on dnty at the timo and 
who in particnlar was responsible for looking 
after goods which had been unloaded from 
the train. There certainly is no direst and 
positive proof that the 0. & R. Railway 
exercised the care which is demanded by 
the terms of section 151 of the Indian 
Contract Act and this being so, the Railway 
was certainly liable in dimigei to tho 
plaintiff. 

A plea is taken in the third ground 
of the memorandum of appsal to the effeot 
that the Railway Company is neither a 
common carrier of goods nor of passengsrs 
and it is pleaded that the Courts below 
were wrong in taki.og the view that booauis 
there was a loss tViera must neceisarily have 
been negligence. 

It was nobody’s case that the Railway 
Companies were common carriers, that is 
to say, insurers of goods dsliverad to them. 
The question of the burden of proof is 
undoubtedly to be dealt with on the footing 
that the railways are only bailees and not 
insurers. That matter, however, I have 
fully discussed and X have no doubt 
whatever that the burden of proof was 
properly laid. The appeal so far as the 
O. A E. Railway is concerned must fail« 
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1 have next to deal with the eaee as 
argaed for the 6. I. P. Railway. Id my 
opioioD the Ooarts below were wrong in 
decreeing the claim against this Company. 
As I have already mentioned they have 
relied upon the term? of section £0 of the 
Indian Railways Act. Now that section 
merely lays down that when goods have 
been booked over the Railways of two or 
more Railway Administrations a suit for 
compensation for loss to the goods may be 
bronght either against the Railway Adminis* 
tration to wbioh the goods were delivered 
or against the administration on whose 
railway the lo.«8 ooonrred. Bat that Eection, 
while it gives an option to a plaintiff to sue 
one or other of two Railway Administrations 
in cages where goods have been booked 
tbrongb. cannot sorely mean that in a case 
like the present, where the plaintiff has 
broDght the salt against both Raliway Ad> 
minietratioES be is entitled to a decree against 
that one of them which has eatisfied the Coort 
that it was in do way to blame for the 
loes acoiuing to the plaintiff. If one of 
the two Railways ened discharges the 
harden of proving that it bas exercised 
all the care and caution wLijh is de¬ 
manded of a bailee it bas established the com¬ 
plete performance of the statutory doty 
it owed to the plaintiff and the plaintiff 
is certairly not entitled to any relief. I 
was referred in the oooree of argoment to 
a judgment of the Allahabad High Court 
reported in Bengal and North Western Railicay 
Company v Eaii Mnticddi ' 2). It would appear 
from the judgment in that case that the learn¬ 
ed Judges were of cpinioo that under the 
-terras of section 80 a decree could, in a 
suit framed like the present, be passed 
against two administrations even if one 
of them had snooeeded in showing tbit it 
was not guilty of negligence. All 1 can 
flay is that if that was a rule iniendodto 
be laid down by this judgment I am 
unable^ to follow it. I cannot see that 
there is either good sense or justice in 
^yiDg that a plaintiff is entitled to hold a 
Railway Company liable to him for loss 

♦ / *n Ihe company bas 

taken all the care of the plaintiff’s goods 
that was required of it by law. In my 
opinion there shouU hiva bosn no decree 


against the G, I. P, Railway in this case 
and to that extent the appeal must be 
allowed. 

The result is that the appeal is allowed 
in part. It is ordered that tbe claim of 
the plaintiff as against the G. I, p. Rail¬ 
way be dismissed. The claim as against 
the 0. & R. Railway is decreed with 
costs in all three Courts. As between the 
plaintiff and the G. I. P. Railway tbe 
parties will bear their own costs in the 
Court of first instance. The G. I. P. 
Railway will be entitled, as against the 
plaintiff, to costs both here and in the 
lower Appellate Court. 

Appeal partly allovei. 


rniv 1 EJUUNUiL. 

Appeal PAOij tks Nagpor Jodicul CoaMis 

srOKER’S COtRT. 

May 23. 1919. 

Present:—Viscount Cave, Lord Shaw, 
Lord Phillimorp, Sir John EJga and 

Mr. Ameer Ali. 

MADHO RAO—PuiMiFF— Appeelaht 

versus 

GUL4M MOHIGDDIN-Dsfz.d.kt— 

RE'PONDSNT 

T.ansfer of Property Avt (IV of I8S2; k 9S_ 
Mortgage, anomalous mortgagee, whether entitled 

to-~Pu,SHe incumbraneer, right of, to pay off prior 
tncumbrance. ^ J \V prior 

In considering tlio imtnre of u mortgage and tlo, 
true conclusion to be drawn froni iK ‘ 
wliat has to be consulorcd is the intcutiL of the 
parties to be cati.ered from the terms of the instru 
mentoi mortgage If these show that the parUes 
never contemplated a sale, tbe mortga-co W 
right to a judicial sale. [p. 719, col. 2 ] ” 

Iatheca.se of a prior iucumbranee it ia 
open to a puisue iueumbrancer to pay off tlie prior 
meumbrane-r and the mortgagor w io'^h-i/ J 

both. Las no interest or right to Jb/ef 

Appeal from the decree of Mr. Batten A T 
C. and Mr. Stanyon. A. J. C ,Nagpur in kt 
Appeal No. 113 cf 19U, dated the 19th July 
1915, reversing the decree of the i 

H.triot Judge, Nagpur, dated t ^'itt July 

JUDGMENT 

Lord PuauMORE-The suit to whh htV. 


appeal rel'^tea was brongltt to 


I?'' 


»» 


■rf. 


(2) 7 lud. C-'aa. ICOj 7 A. L. J. 833. 
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gage, dated the 15lh October, 1877. A village 
named Lonhara had jaet been parohaeed hy 
the mortgagors and they desired to raise 
money to enable them to complete the 
purchase. They had bought one-half of 
the village free from inoamhranoe?, but 
the other half was mortgaged to one Kewal* 
ram for Rs. 3.000. as was known to all 
parties. There was, moreover, a farther 
incumbrance upon it in the shape of a 
second mortgage also to Kewalram for 
Rg. 900. This mortgage appears to have 
been concealed from the purcLasera by their 
vendors. 

The title to the village being in this 
state, the mortgage in suit look the following 
form. The arrangement made was that the 
mortgagee should receive, in addition to 
the Bum advanced, a further sum equal to 
half the principal, which would taks the 
place of ineteres^, making Ri. 7,500 in aV, 
and that this should bs re-payable by six 
yearly inatalmenta of Rs. 1,250, and that the 
mortgagee should enter at once into posses¬ 
sion of the unihoumberad half of the village; 

that as to the other half, on the expiry 
of the term of Kewalram’a mortgage, the 
mortgagee might pay off the Rs. 3,000, add 

that sum to his security, and take po8';e«ion 

of the other half of the village. In that 
event there were to be certain provisions as 
to the expenses of management and as to 
the allowance of a sum by way of mainten¬ 
ance to the mortgagors. These matters and 
certain other provisions as to interest were 
worked out in detail, but are not now material 
to be considered. Finally, there was a proviso 
that the mortgagors might at any time redeem 
the mortgage on payment of the principal sum 
due with interest at the rate of 1 per cent, 
per mensem. 

Upon the execution of the moitjaga the 
mortgagee entered into possession of 
half of the village and he has remained 
in possession ever sines. Ha did not pay 
off Kewalram, but after many years the 
representatives of the mortgagors brought a 
Buit against Rewalram’e representatives and 
obtained a decree for redemption on payment 
of Rs 3,900. In order to raise this money 
and certain other sums which they 
rsouired the mortgagors made a fresh msrt- 
ffftge for Ri. 5.033 to one Takaram and 

others. 


On the 6tb Augnst 1910 the successor 
of the original mortgagee under the mort* 
gage of the 16th October 1877 brought 
this suit, making the representatives of the 
mortgagorp, andTukaram and his co-parceners 
defendants. His claim was primarily to 
have the whole village brought to a judicial 
sale, and secondarily and in the alternative 
that he might be let into possession of the 
ssoond half of the village. To this claim 
various answers were made, the most import¬ 
ant being that upon the true taking of 
the accounts the mortgagee had paid himself 
all the money dne to him, that the mortgage 
being an usufruotnary one there was no right 
to enforce it by sale of the property and that 
the mortgagee had lost his opportunity of 
redeeming Kewalram and with it his right 
to enter into possession of the half of the 
village mortgaged to him. 

The Additional District Judge, before whom 
the suit was tried, decided all points in favour 
of the mortgagee, finding that there was dee 
to him forpiiooipal Rs. 7,500, and for interest 
since the date when the agreed sum should 
baT6 been paid Rb. 20,794, whil® he bed 
received in respect of his possession only 
Rs. 4,392, and givinghima primary decree for 
sale upon his paying into Court for the benefit 
of Tukaram and his oo parceners Rs. 6,037 
and thus redeeming them. This decree 
is dated the 3Ut July 1914. On the 28th 
January lyl5, the plaintiff, having nftde the 
payment as ordered, got a final decree as 
against Tukaram and his oo-parceners for 
redemption of hie half share of the village.^ 

From the decree of the Additional District 
Jadge, in bo far as it affected the successors 
to the original mortgagorp, an appeal was 
preferred to the Court of the Judical Com¬ 
missioner of the Central Provinces and was 
heard by Additional Judicial Commissioners! 
Batten and Stanyon. They by their decree, 
dated the l9th July 1915 allowed the 
appeal and dismissed lha plaintiff’s suit with 

costs. . 

When the case came before them tney 
considered that the first point to be determin¬ 
ed was whether the mortgage of 1877 one 
which warranted an application for a judical 
sale, and they came to the conclusion that it 

was not. 

It is stated in their judgment that 
the case of the plaintiff wae that the mort¬ 
gage in question was a simple mortgage 
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usafraotnary^in other wordt*, a combioatioa 
of a eimple and an aaafraotaary mortgage^ 
while the oonteation on behalf of the defend* 
ants was that it was a mere nsofraotaary 
mortgage; that in the opinion of the Judioial 
Commissioners it was neither one nor the 
other, bat an agreement of a speoial kind, 
snob as might well be made before the 
Transfer of Property Act, 1882, of the 
kind ol&ased as an anomaloas mortgage in 
section 98 of that Aot; that this being so, 
what bad to be oonsidered was the intention 
of the parties as gathered from the terms 
of the instrnment; that there had besn 
no tboogbt of sale and that, therefore, 
the plaintiff bad no right ts a jadioial sale. 

There are oertain olansas in the mortgage 
wbioh might be Qonstrosd standing by 
themselves as importing a personal oovenant 
by the mortgagors fo pay the sorndne, and 
it vtas opoD these olaneea that the Additional 
District Judge bad placed relianoe as tndioat* 
ing that the mortgage bad the incidence 
of a simple mortgage; bat in the opinion 
of the Coart of Appeal these passages 
were not enoagh to warrant a decision that 
the parties contemplated a possible sale. 
On the other hand, as the Coort of Appeal 
pointed out, the mortgage could not be an 
asofraotaary one, nr, at any rate, not an 
immediate usafraetnary one in respect of 
the half village mortgaged to Kewalram, 
inasmiroh as the mortgagee could not get 

possession of that half till his term had 
expired. 

After giving every consideration to the 
argument urged by Counsel for the appel¬ 
lant plaintiff, their Lordships see DO reason 

to differ from the oonclusion at which the 
Court of Appeal arrived as to this part 
of the case. They agree in their view of 
the nature of the mortgage, and that the 
true oonclusion to draw from its terms is 
parties never oonlemplated a sale. 

There remains, however, the subordinate 
question of the alternative relief claimed 
by the plaintiff in respect of the half 
village mortgaged to Kewalram. Under the 
terms of the mortgage of 1877 it was 
provided that the mortgagee might, at the 
expiry of Kewalram’s term, pay Rs. 3,000 
and then get possession of his half village. 

evidence to show that 
fn!; fk . tendered in due course, 

and that they were refused because there 


was the additional but hitherto unknown 
second mortgage for Ra. 900. The Ad- 
ditional District Judge, who saw the witness 
believed this evidence. The Judioial Com¬ 
missioners in the Court of Appeal dis¬ 
believed if, and disbelieving it they held 
in substance that the mortgagee had lost 
his opportunity of redeeming Kewalram, 
that, as they pot if, he had abandoned 
that part of the transaction which offered 
him a farther investment on the half share 
in possession of Kewalram, in oonsequenoe 
of wbioh the intended usufructuary mort¬ 
gage of that share and all the arrange¬ 
ments for management of the whole village 
and the payment of an annuity to the 
mortgagor failed to mature. Or it might 
be, they said, that though owing to the 
existence of the mortgage for Bs. 900 the 
mortgagee was justified in not completing 
the ooDtraof, still he could not drop bis 
part of it and hold the mortgagors liable 
to fulfil their part. Accordingly they re¬ 
fused to the plaintiff bis alternative relief. 

It appears to their Lordships unnecessary 
fo determine whether the alleged tender 
was or was not made. It is obvious that 
it it had been made it would have been 
refused, because Kewalram was entitled to 
the additional Rs. 900. 

On the discovery of this additional charge 
of Rs. 900 the mortgagee might no doubt 
have paid it off, as well as Rs. 3,t00, a pay- 
ment which it is somewhat quaint to describe 
as a further investment,’' and added this 
sum as well as the Rs. 3.000 to his security. 
But be was under no obligation to do so • 
Kewalram was paid off in respect 
of both claims the mortgagee sould not 
get possession of his half of the village. 
But at any time he could pay off these 
claims. 'They formed a prior incumbrance, 
and a puisne incumbrancer can always pay 
off a pnor incumbrance, while the mort- 
pgor, who has created bolh. has neither 
interest nor right to object. The proceed- 

mgs in this case are somewhat complicated* 

but the devolution of title when examined 
is clear and now that the plaintiff has 
redeemed Tukaram he has cleared that half 
of *be village of prior inoumbranoes, and 

possession of tho 

half of the village, as he already ..i 
posseasiou of the first ' 
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Their Lordships are» therefore, of opinion 
that this part of the plaintiff’s olaim should 
not have been dismissed, and their Lord- 
ships would propose to make an immediate 
order for giving the mortgagee possession, 
but for a further consideration. Owing to 
the view taken by the Judicial Commis¬ 
sioners in the Court of Appeal, it became 
unnecessary to go into one of tbe important 
questions in the suit, i. e., whether the 
plaintiff and his predecessors in-title had 
net received enough while in poseession of 
tbe half village to pay themselves off. 

The Additional District Judge, as already 
stated, took the view that they had only 
received Rs. 4.392, but upon this the 

Judicial Commissioners observed that they 
did not believe for one moment that the 
ridiculous figure put forward by the plaint¬ 
iffs from accounts never rendered or ex¬ 
plained to the mortgagors represented any¬ 
thing like the income which they and tbeir 
nredeoesaors had actually realised in a 
possession of over 35 years j and, without 
putting it so strongly, their Lordships are 
of opinion that these accounts cannot be 
accepted without further investigation. They 
think that if tbe plaintiff desires the alterna¬ 
tive relief be must submit to have the 
accounts properly taken in the Court of 
the Judicial Commiseioner, If upon tbe 
taking cf these accounts it should appear 
that any money is still due to him then 
he ought to be given pcssesnon of the 
second half of the village. In taking these 
accounts he should be allowed the sum paid 
by him to redeem Tukaram with all proper 
costa appertaining thereto. In these oiroum- 
stances there should be no costs of the 
appeal, or in tbe Courts below. 

Their Lordships will, therefore, humbly 
recommend His Majesty that the decree of 
the Court of tbe Judicial Commissioner 
should be varied, and that the plaintiff on 
making application to that Court within 
three months should be allowed to have 
the accounts taken as between mortgagee 
in possession and mortgagor and that if, 
upon ihe taking of these acoounta it appear 
that any sum remains due to him, be should 

have a decree puttiug him in pojsession 
of tbe second half of the village till the 
liquidation of the debt, and that otherwise 
the decree of the Court bslow should stand, 
and that tho Jooroo should be further 


tlfi20 

varied in so far as it mads tbs plaintiff 
pay the co^ts in the first Court and on 
appeil, and that any costs paid uudsr this 
decree must be relumed. 

Decree tartoi. 

a 
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COURT. 

Seco.hd Civil Appeal No. 341 of 191S. 

February 12, 192Q. 

PreAen^:—Mr. Lindsay, J. 0, 
JANKISARAN andotsesb—Plaintiffs 

—Appellants 
versus 

Widow of MOHAMMAD SADIQ ano oihers 

•—OfiFENDAHTS—RBSPONi;BNTrt, 

Specific Relief Act (I of 1677;, s. 42-^DeclaratioH, 
suit for —Persons interested to deny title—Deferidants 
acting in concert, though all do not deny plaintiff’s 
title, effect of^THle established — Possession, pre¬ 
sumption as to. 

In a suit brought for tho purpose of obfcaiuiug a 
declaration that the defendants wore the plaintiff’s 
riaya and for an injunction against certain of them 
restraining them from interfering with any rights 
of tho plaintiff for the services of these liaya, it 
was found that altliough some of the defendants 
had not made an overt denial of tho plaintiff s 
rights, yot they were acting in concert and sympa¬ 
thy with those ‘Vho bad and tliat all the defendants 
wovo acting in c illusion: 

Held, that tlio whole body of defendants wore 
persons interested to deny the plaintiff’s title 
within tho moaning of section 42 of tho Specific 
Belief Act. fp, 722, col. 1 ] ^ 

Where in a suit relating to land tbe plaintiff 8 
title and possession within limitation is challenged, 
and ]»e establishes his title by purchase, the pre¬ 
sumption, in the absence of evidence to the contrary, 
is that ho was in possession up to the time of the 
suit. [p. 722, col. 2.] 

Appeal from tbe decree of tbe Sub¬ 
ordinate Judge, Bara Bankf, dated tbe 13tb 
May 1918, modifyiog the decree of the 
Muneif, Fatebpur (Bara Banki), dated tbe 
2l8t January 1918, 

The Hon’ble Pandit Qokiran Nath MmrOt 
for tbe Appellants. 

Measrj. fl. 0, DuU and N, 0. Dutt, for 
the Respondents. 

JUDGMENT.—This second appeal has 
arisen out of a declaratory suit brought 
by tbe plaintiffs appellants against a large 
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namber of defendants. The case for tho 
plaintids waa that they are the owners 
of certain abidi plots some 4*) in noniber 
in the town of Kantnr, They eay that 
they had aoqnired these plots by par* 
•base from a former owner, named, Mobam* 
mad All. In these plots, it was alleged, 
reside a namber of defendants, mostly 
Kahars, who, it was olaimed, were the 
riaya of the plaintiffs. It was set oat in 
the plaint that these riaya by reason of 
their ooonpying a portion of the a&adt area 
owned by the plaintiffs were liable to 
render oertain oaatomary servioes to the 
plaintiffs. The snit was brought for the 
purpose of obtaining a deolaration that 
these defendants were the plaintiffs* riaya 
and for an injanotion against the defend* 
ants Nos. 1, 2 and 3 restraining them from 
interfering with any rights wbioh the plaint* 
iffs might have to the servioes of these ri^ya. 
It may be explained that the defendants 
Nos. 1,2 and 3 are oooharers in the Monza of 
Kantnr and are also owners of a portion of 
the ahadi land. It was alleged, however, 
that the Kabars and others, who were 
impleaded as the remaining defendants, 
were not settled on any lands belonging 
to these three defendants and oonseqnently 
the defendants Nos. 1 to 3 had no right to 
claim services from them. 

The snit was contested practically by 
the Brst defendant only, Written state* 
ments were, indeed, filed on behalf of most 
of the defendants bat with the exception of 
the first defendant they absented them* 
selves at the time of the trial. One of 
the defendants, a Eayasth, named Mahesb 
Prasad, defendant No. 22 did not oontest 
the snit at all. Defendants Nos. 23 and 21 
were Salwars. They filed a written state* 
ment bat did not appear at the trial. The 
same was the case with defendant No. 25 
a Bebna. Defendants Nos. 23 and 27 were 
Maraos. They confessed judgment in fa* 
vuar of the plaintiffs and were discharged. 
They are no longer parties to the record. 

The rest of the defendants, with the 
exception of the defendants Nos. 1 to 3 are 
Kabars as mentioned above. Varions pleas 
were raised by way of defence. The title 
of the plaintiffs to the abidi plots 
was challenged. It was farther pleaded 
that they had never been in possession 
within limitation and lastly it was pleaded 

46 


that there was no oaase of action for 
the snit. It had been alleged in the 
plaint, as amended, that certain of the 
Kabar defendants bad exsonted agree¬ 
ments in favour of the defendants Nos. 1 
to 3 denying that they were riaya of 
the plaintiffs. This fact was admitted for 
the defence and both the Courts below 
have found that so far as these persons 
are concerned, namely, those who exeonbed 
written agreements in favour of the de* 
feodants Nos. 1 to 3, there oertaiuly was a 
cause of action. That finding is no louGrer 
under discussion. It appears, however, that 
certain others of the Kabar defendants 
were not proved to have executed theie 
documents. The Coart of first instance 
nevartbelees found that the plaintiffs h\d 
a oaase of action against them inasmuch 
aa it had been shown that these Kabars, 
as wall as the other Kabars who hai 
executed the agreements, were acting in 
collaaion with the defendants Nos. 1 to 3. 
The Mansif pointed out that the while of 
the case was heiog run on behalf of all 
these Kahar defendants by the defend* 
ants Nos. I to 3 who were paying all the 
costs of the defendants’ case. The learned 
Judge of the lower Appellate Court seems 
to have agreed with the Munsif’s opinion 
that the Kabars were all acting in oollu- 
sion with defendants Nos. 1 to 3, but with 
reipeot to those Kabars who bad not besn 
shown to have executed any written docu* 
ment in favour of the first three defend* 
ante he held that no cubs of action 
had been made out. 

The principal matter for discussion in 
this appeal is whether or not the lower 
Appellate Court was right in this roipict. 
A ooueiderable quantity of oral e7iJea)0 
was adduced by the parties. Indeed the caie 
was very hotly oentested in both tie 
Uourts below. Neither of the Courts sseoii 
to have been disposed to attach mash 
value to the oral evidence on either side. 

In the Muosirs Court the oass went in 
the plaintiff’s favour on the ground that 
their oral evidenoe was corroborated by 
reliable documentary evidence which ran* 
dered it more reliable than that offered 
by the defendants who produced no docu¬ 
mentary evidenoe at all. One of the 
plaintiffs went into the witness-bos: and 
describe! hov the quarrol rvoso vbi?U 



INDIAN OASES. 


[19^0 


:22 

J4NKI SABAN V. WIDOU OF MOHAMUAD SADIQ. 

led <0 tfce iDgtitntioD of the present suit. 
He sf&fed that on one oooasi'on be bad 
slapped a Kahar woman in the town and 
that as a result of (bis aotion the whole 
body of the Kabara reeiding in bia portion 
of tbe obodi had refused to render him 
(be usual services. He did not suggest 
that every one of this body of Kabara 
bad ezsouted an agreement in favour of 
the defendants denying that they 
were the plaintiffs’ TtopOf and asserting 
that they were the rtaya of the defendants 
Nos, 1 to 3. It is, however, apparent that 
these Kahar people all form one body and 
are generally related to eaoh other and 
it was principally on this ground, I take 
it, that tbe Munaif held that the plaintiffs 
had a oaoee of aotion against all the 
Kahar defendants. He also relied upon 
the faot that they were all being supported 
in ibis oase by the defendants Nos, 1 to 3. 
The learned Judge of the Court below, 
as 1 have said, seems to have agreed 
with tbe opinion of tbe Munsif that 
there was a collusion between all tbe 
Kahar defendants and the defendants Nos, 1 
to 3. Blit bethought as there was no dehnite 
proof that those Kahars, who had not 
executed agreements, bad denied the title 
of tbe plaintiffs tbeie was no cause of 
aotion against them and so be dismissed 
the suit. 

The learned Counsel for the appellants 
here has relied on tbe language of seotion 
42 of the SpeoiOo Relief Act. His oase 
is that although it may not have been 
f^hewn by evidence that a definite denial 
of the plaintiffs’ title had been made by 
those Kahar defendants who had not gone 
the length of exeouting doonmeots in 
favour of the defendants Nos. 1 to 3 never* 
thelese they were in the hnguage of sec¬ 
tion 42, persons ^'interested to deny” the 
plaintiffs’ title; and in this oonneotion he 
relies upon the finding of both the Courts 
below to the effect that all the Kahar 
defendants, without exoeptioc, were acting 
in collusion with the defendants Nos. 1 to 3. 
I think this view is a correct one and 
ought to prevail. The evidence leaves no 
doubt that all tbeie Kahars are acting 
together in a common cause, and that 
they have a common interest to deny tbe 
title of the plaintiffs. This is abundantly 
clear from the faot found by the lower 


Appellate Conrt in agreement with the first 
Court, namely, that tbe entire body of 
Kahars is working in collusion with the 
defendants Nos. 1 to 3. The latter, as observed 
by the Court of first iustanoe, are back¬ 
ing the Kahars in this litigation, although 
it is proved that the Kahars are in no 
sense their riaya and tbe legitimate inference 
is that although some of tbe Kahar 
defendants have not made an overt denial 
of the plaintiffs’ rights by ezeoutiog 
agreements in favour of tbe first three 
defendants they are nevertheless acting in 
concert and sympathy with those who have. 
They are, in tbe words of seotion 42, 
persons interested to deny tbe plaintiffs’ 
tilte and as such tbe plaintiffs had, in 
my opinion, a right to sue them. Tbe 
Court below has taken too narrow a view 
of the case and has ignored its own 
finding regarding oollnsion on the strength 
of which it ought to have been held that 
there was a cause of action against all 
the Kahar defendants. Tbe view taken 
by tbe first Court was correct. 

A orosB-objeotion baa been filed by tbe 
learned Counsel for the respondents chal¬ 
lenging tbe findings of tbe Court below 
on tbe question of tbe plaintiffs’ title and 
on their possession within limitation. I 
have examined tbe evidence which is of 
considerable bulk. I agree with tbe fiodings 
of the Courts below that the plaintiffs 
have established their title to the plots in 
suit. In particular they produced dosu* 
meotary evidence upon which it was open 
to the Courts below to hold that (bey 
bad got a title to these lands by pur- 
ohaee. It is proved that their purchase 
was made between SO and 40 years ago 
and the Courts below were, I think, quite 
right in assuming that having shown a 
title to the property the presumption was 
that tbe plaintiffs were in possession up 
to the time of tbe suit. Indeed there was 
definite documentary evidence on tbe record 
to show that the plaintiffs had been realis¬ 
ing does as Zemindars within a period of 
12 years before tbe present suit was brought. 
Tbe defendants were not able to adduce 
any evidence whatever to show that they 
bad any title to these lands. It is quite 
true that tbe plaintiffs were bound to 
prove their own title and could not succeed 
merely on tbe ground that tbe defendants 
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ooald Dot show aoy better title. Bat it 
was the ease of the defendants'that they had 
acquired a title to these lands by adveree 
poBseeeion and on this point they failed 
entirely. 1 a?ree with the hndinsa of the 
Coort below that the plaintiffs had estab* 
lished a title which jostified the deoree 
being made in their favour. 

I allow the appeal, set aside the order 
of the lower Appellate Court and restore 
the order of the Court of first In¬ 
stance. The appellants will get their costs 
both here and in the lower Appellate Court. 
The oroBS-objeotion is diemissed with costs 
to the plaintiffs appellantp. 

Appeal allowed. 


PRIVY COUNCIL. 

Appeal prom tue Popjab Chief Cooat. 
November 1, 1918. 

Prrof.ni:—Lord Bookmaster, Lord Dunedin 
and Sir John Edge. 

IDRIS AND oruERj—P ljxntifps—Appellants 

(ersus • 

Mbs, jane SKINNER and others— 
Dependamts—Respondents. 

Pi'e^emption—Sale ~VeTuior and purchaser, evidence 
of, value of-^Representatives appointed Co act on behalj 
of whole village -Siinority of some villagers, 
effect of~Appeal to His Majesty in Council-Practice 
of Privy Council—Point, fresh, whether can be raised. 


In a ijuit for pre-emption the persons engaged in t! 
transaction and notably the vendors and the vende 
aro necessarily essential witnesses, and, in tl 
absence of contradiction, their testimony oug 
not to be disregarded merely because they a 
interested parties [p. 7^6, col. 2.] 

It is not in consonance with the practice of t: 
rnvy Council upon the hearing of an appeal 
entertain a point not wised in cither of the Com 
below nor presented upon the appeal, [p. 726, col 1 
Whore m the matter of effecting a purchase 
land two or three trusted and responsible inbai 

tants of a village are appointed to acton behalf 

the whole village, very strong and cogent roaso 
wo^dbo required to hold that the arrangeruei 
which 18 extremely wise and reasonable and so mu 
m the interests of all the villagers, was bad, mere 
^cause one or more of the villagers happened to 
an infant, [p. 726, col. 1.] 

Appeal from the deoree of the Chief Goa 
• Ponjab (Rattigau and Ohevie, JJ 

A 1912. dated t; 

OthApriU&15. 


FACTS appear from the following judg¬ 
ment of 

Rattiqan and Obevis, JJ .—{April 6.1915). 
—PlaiDtiffe who are oooapauey tenants of 
Macr.a Rabanwala iu the Hisear Dietriof. have 
brought this suit for pre emption in respeot of 
a sale-deed, dated the 26th of May 1911, 
whereby the late owner, Mrs. James Skinner, 
sold the whole of her proprietary rights 
in the said village, together with all apparte* 
nant rights to defendants Nos. 2 to 6 
for an alleged oonsideration of Rs. 22,000. 
Id their plaint plaintiffs assert that the 
oonsideration aotually paid was Bs. 15,000 
only, and that the sum of Rs. 22,000 was 
entered ic the sale-deed in order to prevent 
plaintiffs from elaiming their right of pre¬ 
emption. 

Defendants-vendees admitted plaintiffs' 
right of pre emption, but pleaded that 
plaintiffs bad by their oondnot estopped 
themselves from asserting it, inasmooh as 
it was through them that the sale in question 
bad been effeoted in defendants’ favour. They 
also pleaded that the sum of Rs. 22,000 
bad in faot been paid by defendants to the 
vendor. 

The Distriot Judge, after disposing in 
plaiutiffs’ favour of the preliminary issues 
that arise under the Punjab Pre emption 
Ao^ found (1) that plaintiffs bad not 
relinquished their rights iu the laud in suit 
or estopped themselves from suing, and 
(2) that the sum of R?. 22,000 bad aotually 
been paid by the vendees to the vendor 
and that it fairly represented the market 
value of the property. He aooordingly granted 
plaintiffs a deoree for possession of the land 
oonditional on their paying into Court the 
sum of Rs. 22,000 within three months from 
the date of deoree; in default the deoree 
to be null and void. He further direoted 
that defendants who had '*oaased the 
litigation by purobasing land to whioh 
they bad no right,” should pay the oosts of 
the suit. 

From this deoree defendants have appealed 
to this Coort and the two points urged 
before us are, firstly, that the seoond issue 
should have been decided against plaintiffs, 
and secondly, that in any event defendants 
ought not to have been saddled with oosts, 
especially as plaintiffs bad failed to establish 
their allegation as to theamountaciuany '.ir-id 
to the vendor. 
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. After beariDg Mr. Oertel for appelUnts 
and Mr. Badr-ud-Din fcr reapondeots 
and oonaideriog the evidenoe on the 
reooxd, we are eatisfied that there 
id forse in defendants vendees’ oontenticn 
that plaintiffs are not no^ at 
liberty to olaim the right of preemption 
to which they would under ordinary oironm* 
stanoBB have been entitled. Aooordiog (o 
the vendeep, the vendor being desirous of 
selling her proprietary rights in the village, 
offered to eell them in the Bratinstanoe to 
plaintiffs who are the oooupanoy tenants; 
that plaintiffs being unable to find the 
money for the purchase, applied to defend¬ 
ants for aesistanoe and that it was agreed 
between them that defendants ehould pay 
three fourths and plaintiffs one fourth of the 
purchase money (Rs. 22,COO) to the vendor, 
and that three-fourths of the land should 
thereupon become the property of defendants 
and one fourth the property of the plaintiffs; 
but at the time of sale plaintiffs were unable 
to procure their share of the purchase money 
and as a result, the whole laud was sold 
with the consent of plaintiffi, to defendants. 
This agreement according to defendants was 
made by Idris, Nauehera and certain other 
plaintiffs who in these negotiations acted 
for, and represented, the oconpanoy tenants 
generally. 

Plaintiffs, on the other hand, deny this 
story in toto and allege that the defend¬ 
ants surreptitioualy and withont the know¬ 
ledge of plaintiffs had the sale effected in their 
favour. 

The question we have to decide is whether 
defendants or plaintiffs are telling the truth 
and after due consideration we believe that 
the etory told by the former is in the main 
true. It i«*> we think, impossible to hold that 
there is no truth whatever in the evidence given 
by the witnesses Bhagwan Das (the agent 
of Mrs. James Skinner who nego'iated the 
sale); Fateh Din, the Nabba School Master; 
Eulyc; Baku Ragbunath Sabai (the general 
agent ’ of Mrs. Skinner) and Hakim 
Abdul Hakim, a legal practitioner of 
Nabha. If these witnesses are telling 
the truth, and no good reaeon has been 
given for our Boding otheiwlse, an agree¬ 
ment of the kind set up by the vendees 
audoubtedly entered into between the 
parties, and ovideuoe of Mru. Jane 


Skinner, tbongb somewhat vague, is to the 
same effect. 

On the other band, the alternative story 
is that of the plaintiffs who assert that 
the allegation that they had an anderetand- 
ing with the defendants is an absolnte 
myth. Clearly, if plaintiffs* denial is true, 
everyone of the witnesses above msntioned 
(inaluding Mra. Skinner) has bsen guilty 
of wilfcl perjury and has sworn to a story 
which is wholly withont fouudatioo, the 
sale in question baviug (according to plaint¬ 
iffs) been effected secretly and without the 
knowledge of plaintiffs. 

We cannot bslieve that snob is the case, 
Oo the contrary we are satisfied that the 
original intention of the parties was that 
plaintiffs should provide one fourth of the 
purchase money, defendants providing the 
balance, and that the sale should bs effected 
proportionately iu their respective favours 
that plaintiffs subseiuently fouud that they 
could nob raise even the one-fonrth part 
of the purchase-money and accordingly con* 
eeoted to the sale being made in favour 
of defendants, it bsing understood that if 
plaintiffs were later on in a position to pay 
their one-fourth share, they ahonld be given 
one fourth of the property. At some sub- 
sequent date some third party in all 
probability instigated plaintiffs to repudiate 
the transaction and to olaim pre-smption 
of the whole property, for it is obvious 
that there must be some one behind plaintiffs 
in this suit. They were unable in May 
1911 to procure even Rs. 5,500 and it is 
scarcely likely that in December 1911 they 
would be in a position to pay Rs. 15,000 
(or Rs. 22,000 if necessary) to secure the 
bargain. 

We accordingly find that the sale to 
defendants Nos. 2 to 6 was brought about 
by some of the leading members of 
plaintiffs* party including Idris and Naushera, 
and that as these persons were acting not 
merely on their own behalf, but as the 
representatives of all their fellow occupancy 
tenants (just as they are admittedly ocn- 
ducting the present suit on behalf of all 
plaintiffs) the Utter are estopped from now 
claiming to pre empt the property, and are 
not entitled to deprive the vendees of a 
bargain which the vendees sQoseeded in 
obtaining throngb the active instrumentality 

of Idris, Naushera and the otberd* 
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Wa aioordingly aaoept tba appaal 
and dismisi plaiotiSs’ suit wHb o))t3 
tbrooghoat. 

JUDGMENT. 

Lord BaCEUASTBs. —The appellanta to 
ibis ease ara oosapanoy tenants oE the 
village of Rabanwala in the Distriot of 
Hissar, and as snob they olaim to possess 
and to be entitled to exeroise a right 
of pre*emptioD in respeot of the said village* 
It is nodiepated that they originally 
enjoyed this right; the qaestion is whether, 
in the oiroamstanoes that have transpired, 
they enjoy it still. 

The Brst respondent (Mrs. Jane Skinner) 
was the proprietor of the said village, 
and she having decided to sell her pro* 
prietary interest, plaoed the matter in the 
hands of her agent, Bhagwan Das, who 
notified the occapansy tenants of the pro* 
posed sale. 

It appears from the evideroe that the 
tenants bad not the necessary fands for 
the purchase, and that certain of them 
known as Idris and Nanabera, acting, as 
is alleged, on behalf of the whole village, 
introdnoed the other respondents to the 
said agent as prospective parohasers, at the 
same time informing him that an arrange* 
ment bad bsen oomi to whereby these 
respondents should piy the m)Qe 7 ani 
acquire the property, which should then be 
held as three-quarters for them and one* 
quarter for the appellants. The sale-deed 
was accordingly written out in the presence 
of Idris and Naashera, and the purchase 
was completed in fivour of the proposed 
vendees. It is this purchase which the 
appellants seek to set aside asserting that it 
coDstitutei an nnUwful defeasance of their 
rights. 

If, in fact the transaction was effected in 
the oirccmstanoss and manner described, it is 
plain that their olaim could not succeed 
unless Idris and Nauihera were acting on 
their own responsibility and without the 
knowledge or authority of the other occupancy 
tenants. This, in fact, is the appellants’ 
contention, which they established to the 
satisfaction of the District Judge of Hiasar, 
who on the 12th August 1912 granted 
them the relief they songht. But the 
Ohi<»f Court of the Punjab, on the 6th 
April 1915, reversed this decree and made, 
iq favour of the respondents, the decree 


against which the present appeal is 
brought. 

Now the evidence as recorded is abnndant 
to establish the respondent’s case. Bhagwan 
Das, the agent, said that the village was 
under his snpervision, and that when asked 
to procure a purchaser, he spoke to the 
villagers about it. They said they were 
anxious to purchase, but could not afford 
the whole of the money, and would try to 
procure partners, and that they then came 
to the arrangement to which reference has 
been made. He stated in plain terms that 
the plaintiffs, Nansheraand Idris, represented 
the whole of the village in the matter. 
There were other witnesses who spoke to 
the same effect, but tbs learned District 
Judge regarded the whole of their evidence 
with suspiotoD, because they were eonneoted 
with the vendees. This, of couroe, is 
inaccurate with regard to Bhagwan Das, 
but the learned District Judge thinks that 
his evidence cannot be trusted because be 
was the agent of the vendor, and can* 
not, therefore, be called an uninterested 
witness. 

Whatever weight might be given to 
these considerations, if the plaintiffs—and 
notably Idris and Naushera—bad been 
called to give evidence in answer, it appears 
to their Lordships to be but slender material 
upon which to base a judgment that consists 
in disbelieving the whole story, which, so 
far as evidence is concerned, is unoontradioted 
in a single particular. 

In oases of this kind the persons engaged 
in the transaction—and notably the vendors 
and the vendees—are necessarily essential 
witnesses, and in the absence of oontradic* 
tior, to disregard tbeir testimony because 
they were interested parties is to carry 
the vigilance, with which the Oonrt ought 
always to regard interested testimony, 
beyond all reasonable and trustworthy 
limits. Thfre appears to be no reason in 
the recorded evidence to impute ooHuaion 
or di.shonesty to any of these witnesses, 
and as their evidence is wholly ua- 
ansx’ered, it must in their Lordships’ opinion 
prevail. 

There remains the qaestion as to the 
authority cf Idris and Naushera to act on 
behalf cf the remaining villagers, and it. 
was urged before their Lcrdshipn Piai. ;)iu 
authority was lacking because ^ 0 !ny rf ;bo 
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villagers were infaQis, and oonld not properly 
Qonfer antbority exeept tbrongb tbe agenoy 
of gnardiane properly appointed tbrongb tbe 
Conxt. 

This point was not raised in either of 
the Courts below nor in tbe oase presented 
upon this appeal, and, in these oiroumetanoes 
it is not oorsonant with there Lordships' 
parotiee that it should be entertrined upon 
tbe hearing before them. They ought, 
however, to add that no authority has been 
plaeed before them in support of eusb a 
proposition, and it would require very 
strong and oogent reasons that would 
flompel them to bold that an arrangement 
so extremely reasonable and wise, and so 
mueb in the interest of all tbe villagers 
as that effected by appointing, on behalf 
of the whole village, two or three trusted 
and responsible inhabitants to act on their 
behalf should in a matter like tbe present, be 
held to be bad, simply because ore or more 
of the villagers happened to be an infant. 

The point that was urged both in cross- 
examination and argument as to the lack 
of authority was, that Idris and Naushera 
bad no powers of attorney from the other 
villagerp, but, in their Lordships’ opinion, 
no such power was needed, nor was any 
reason given why it should be required, apart 
from this contention their eutbority does 
not appear to have been seriously challenged 
at the trial. 

For these reasons their Lordships are of 
opinion that this appeal must fail, and they 
will humbly adviee His Majesty that it should 
be dismissed with costs. 


Appsal d.'smiysed. 


CALCUTTA HIGH OOUaT. 

Appeal faub Obioimal Obdib No. 64 of 

1919. 

Deoember 3, 1919. 

Sir Lancelot Sanderson, Er, Chief 
Justice, Justice Sir Asutosh Mookerjee, Et,, 
and Justice Sir Earnest Fleteher, Et. 

NiLKANTA GHOSE— Reckivsr 
—Appellant 
venus 

SWARNAMOYBE DASSI and others— 

Respondents. 

Civil Procedure Code (Act V of IPOS', 8. 161— 
Inherent fower—’Mxsapprehendion as io result of 
—SuhstUuHon of parties—Appellate Court, power of. 

A Judge sitting on the Original Side of the High 
Court, under a misapprehension as to the result of 
a suit, disallowed an application for substitution of 
parties. On appeal: 

Heid, that as under section 151 of the Civil Fro. 
cednre Code the Court had inherent power to make 
such order as may be necessary for the ends of 
justice, tho application for substitution should be 
allowed, [p. 7*^8, col. ».] 

Appeal against tbe following order of Mr. 
Justice Greaves, dated the 2drd June 1919, 

Gbbavss, J.—This is an applioation by 
one Nilkanta Gbose, who has been appointed 
Receiver of tbe estate of Jadunatb Sircar 
deceased in Title Suit No, SO of l9lSof the 
Court of the Second Subordinate Judge of 
Alipcre, for an order that the applicant, as 
snob Receiver, may be substituted as plaintiff 
in the records of this suit and that the order 
dismissing the suit and tbe decree, dated 23rd 
May 1919, may be set aside except as re* 
lates to tbe direction as to payment cf the 
ooets of Babo Pannalal Dey and that the suit 
may be restored. 

The facts are shortly as follows:—Srimati 
Swarnomoyi Dassi, as one of the legal per* 
sonal representatives of Jadunath Sircar, 
commenced, with tbe representatives of the 
estate, a suit against the defendant J. 0. 
Galstaun in the year 1916, being Suit 
No. 329 of that year. Tbe suit came on for 
bearing before me on 23rd May last. The 
plaintiffs did not appear and I dismissed 
the suit and decreed in favour of tbe defend'* 
ant a claim for a set.off which he had 
pleaded in bis written statement against 
the plaintiffs. The legal personal represen * 
tatives of Jadunath Sircar apparently, after 
the institution of the suit, fell out among 
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themselves and it besame neoessary, for an 
applioation to be made for the appointment of 
a Heoeiver of the estate of Jadanath Siroar. 
An applioation was aooordingly made to the 
Alipore Conrt and oq 12th May 1919 
Kilkanta Ghose was appointed Reoeiver of 
that estate. It is said that tberenpon the 
plaintiffs’ olaim in this suit, whioh was a 
olaim for rent, devolved noon and vested 
in the Reoeiver Nilkanta Gbose benoe be 
applies for the order whioh 1 have already 
stated, 

The Code of Civil Prooednre provides, in 
Order SXIJ, forthe devolation or snrvivor* 
ship of rights of snit opou the death, 
marriage or insolvenoy of parties, and for 
the prosed are to be ad 9 pted. That is to 
say, in the oase of death, the right of 
sobstitntion, if it sorvives to the represen* 
tatives of the plaintiff or the defendant, oan 
be exersised within the period stated in the 
order. Order XXII, rele 10, provides that 
in other eases of assignment, oreation or de* 
volnsion of any interest daring the 
pendenoy of a suit, the suit may by leave of 
the Court be oontinoed by or against the 
person to or upon whom sueh interest 
has oome or devolved, that is to say, 
in a ease like the present, assaming that 
the right to ene for rent devolved on the 
Rcosiver upon bis appointment, be would be 
entitled, if be bad some at the right time 
and the Court had thought 6t, to be added 
as a party to the suit. It does not seem to 
me, however, upon the reading of Order XXd, 
rule 10, that any right of snbstitution 
devolved upon him as of right by reason 
of his appointment: and 1 have to oon* 
aider whether in the oiroumstanoes I ought 
to interfere. I do not think that I ought. 
If the applicant is right and the right to 
sue for and reoover rent aoorued to him 
upon bis appointment on the 12tb May 
1919, be is not preoluded from bringing a 
fresh suit, and so far as tbegaestion of set¬ 
off is conoerned, if be is right in saying 
that no valid or binding order oonld have 
been made against the pliintiffs after the 
date of his appointment, then he will be en¬ 
titled to dispute that order if and when 
that oomes to be exeouted. The suit has, 
however, already been dismissed aridalthcagh 
1 aeoept Nilkanta Ghose’s statement that 
he^ dii not know of the existence of the 
luit until after the decree, it seems to me 


that having regard to questions of limita- 
tion and so on which may have arisen in 
favour of the defendant I should not be justi¬ 
fied in the oiroamstanoes in making the 
order I am asked to make, I must, therefore, 
refuse the' applioation and the defendant 
will be entitled to the oosts of the applioa¬ 
tion. 

Messrs. N. N.Sirear and B. K. Lahiri^ for 
the Appellant. 

Messrs. Langford James and 11^. Gregory^ for 
the Respondents. 

JUDGMENT. 

S&NDEB80N, C. J.—This is an appeal from 
the judgment of my learned brptber Mr. 
Jnstioe Greaves. I think, I may say at onos 
that the judgment, judging from the term9 
of it, must have been given under some 
misapprehension, because the learned Jndge 
seams to have bean andar the impression 
that there was ac order dismissing the 
plaintiff’s suit. He says in the first para¬ 
graph of his judgment: "This is an applioa¬ 
tion that the Raoeiver may be substituted as 
plaintiff in the records of the snit and that 
the order dismissing the snit and the decree 
dated the 23rd May 1919 may be set aside 
except as relates to the direction as to pay¬ 
ment of the oosts of Baba Pannalal Dey 
and that the suit may be restored.” Later 
on, towards the end of bis judgment be says 
again: "Ibe suit has, however, already been 
dismissed and although I aooept Nilkanta 
Gbose’s statement that he did not know of 
the existence of the suit until after the 
decree” and so on. I do not think it is 
the learned Judge’s fault. He evidently 
based bis judgment upon the form of the 
applioation whioh was, that the order of 
dismissal, and the deoree, dated the 23rd 
of May 1919, may be set aside except as 
it relates to the direotion as to payment 
of the oosts, and so on. We have the 
deoree now before us and it appears that 
there was no order of dismissal, it appears 
therefrom that there wa^ a declaration that 
there was due to the defendant in respect 
of his advanae of Rs. i 5,000 after debiting 
the rents, (whioh were the subject-matter 
of the pUintifi’e olaim) and orediting the 
interest a sum of Hs. 7,190. Therefore, 
it appears that, far from dismissi ir: i' 
plaintiff’s suit, the learned 



728 INDIAN 

DIWAN V. JAGTi. 

the platotiS’s olaim as having been adtnit* 
ted by the defendant, and apparently be 
dednoted from the amoant of the defendant’s 
advanne, that wbiob was due to the plaintiff. 
The learned Judge thought that the matter 
was one for bis disoretion, and that inaBmaoh 
as the suit had been dismissed, questions 
of limitation might arise and that he ought, 
therefore, to ezeroiee his disoretion in refusing 
the applioation. Now, that we are made 
aware of the real faots of the oase, and 
it appearing that the suit was not dismissed, 

I think we ought to ezeroise the power 
vested inns under section 151 of the Code of 
Civil Procedure the inherent power of the 
Court to make euoh orders as may be neees> 
sary for the ends of justice. 

It appears that the deoree of the learned 
Judge was made on the 23rd of May 1919. 
Before that, the Reoeiver had bean appointed 
by the Alipore Court on the 12th of May 
1919, The learned Judge has found that 
the Receiver did not know of this 
suit, until after the deoree and it 
is clear that the learned Judge himself 
did not know when he gave his jadg« 
ment on the 23rd of May, of the appoint* 
ment of the Reoeiver by the Alipore Court. 
Consequently, in my judgment, the matter 
should be set right, aud the order wbioh 
we propose to make is as follows: The 
deoree of the 23rd of May 1919 will be 
set aside. We direst that the Reoeiver 
should be added as a plaintiff to the suit 
aod in case the present plaintiffs may 
desire to raise any point, of wbioh we are 
at present not aware, we direst that the 
prereot plaintiffii, instead of remaining as 
plaintiffs in the suit, should be added as 
defendants: that will involve striking out 
their names as plaintiffs and adding them as 
defendants. 

As regards the eosts of the applioation 
before Mr. Justice Greaves and of this appeal, 
we think that eao’i party should bear bis 
own oostfl. We bear in mind that Mr. 
James' client wae n'>t rasponsible for the 
Reoeiver not being aware of the suit, nor 
was he responsible for the Court not being 
aware of the appoiotuieot of the Reoeiver, on 
the other baud, when those faots were made 

known, hie client did oppose theapplieation 

of the Reoeiver for prooeeding with the 
suit. We think that the juatioe of the oase 
will be met if we order that each party shall 
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bear bis own oosts of the applioation in the 
Court below aod of this appeal. 

The costs of the Reoeiver are to be taxed as 
between Attorney and client. 

The Costs of the suit will be iu the 
disoretion of the learned Judge who tries the 
suit. 

Mooeerjee, J.—I agree. 

Fletcher, J.—I agree. 

Oase remanded, 


LAHORE HIGH COURT. 

Second Civil Appeal No. 869 of 1919. 

July 18, 1919, 

Pre}sn/:^Mr. Jnstioe Broadway. 

DIWAN— Plaintiff—Appbllant 

vereue 

JAGTAand OTfliR':—D sfesdants—* 

Rrmpo.idbnts. 

Limitation Act (IX of 1908;, s. 2Q-Easement^ 
Right oj way—Open user for 20 yeara^Presumptiow 
—Appeal, second—Failure to malce presumption 
allowed by law — Error of law. 

An open user of a right of way continued withoot 
interruption for a period of over 20 years and not 
shown to be attribntable to permission or sufferance 
on the corner’s part is j>r»mo facie evidence of 
enjoyment as of right , within the meaning of 
section 26 of the Indian Limitation Act, [p. 730, 
col. 1.] 

The failure by a Coart to make a presumption 
allowed by law amounts to an error of law. [p. 730, 
col. 1.] 

Ssood appeal from the deoree of the Dis* 
triot Judge, Julluudur, dated the 18th 
February 1^.9, dismissing the olaim. 

Mr. Jtgan Nath, for the Appe’Unt. 

Mr. Ohulam Rasul, for the Re'ipondents. 

JUDGMENT.—The plaintiffa Diwan and 
Galab instituted a suit against Jagta and 
others olaiming that they had a right of 
way to a well, known as Jandwala, wbioh 
the defendants had recently obatrnoted, ana, 
therefore, they olaim a perpetual injanstion 
preventing the said defendants from obstrUJt- 
iog the road. It has been held by the 
Courts bplo V that the well known as Jana* 
wala has be^a in ezistenee for oyer 20y8ara» 
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The p]ainti& and the defendanta are ap< 
parently oo-aharera in this well. In order 
to gain aooess to thia wall from a road 
ranning between MoH and Birk it Is oeoeesary 
for the plaintiffs to go across oertain fields 
belonging to some of the defendants. The 
Courts below have held that this road has 
been in ezistenoe for over 20 years, ever 
einoe the well oame into being. The .trial 
Court dismissed the plaintiffs* suit, however, 
on the ground that this road is cot entered 
in the revenue papers, and in (be absenoe 
of snob an entry the Court found it im¬ 
possible to hold that the sz'skenos of this 
road bad been “entirely proved.’* The 
learned Distrist Judge eoceidered that the 
ebsenoe of an entry in the revenue reoord of 
this road was immaterial as it was not a 
publio but a private one.- From an examina¬ 
tion of the plan on the reoord, Exhibit P*l, 
the learned District Judge oame to the oon- 
elusion that it was diffioult, if not impossible, 
for the plaintiffs to take their oattle to this 
well without using the disputed roadway. 
He, however, held that the plaintiffs bad not 
proved that they bad been usiug this road 
without let or hindraDoe for more than 20 
years as of right. From these findings it 
will appear that the Courts below have agreed 
in bolding that this road is praotioally the 
only road by which the plaintiffs oan gain 
aooess to the well in which they are oo-sbarers. 
They have also held that this road as well 
as the well have been in existence for 
more than 20 years and that the plaintiffs 
have been using the raid road for the purpose 
of getting to their well. The learned District 
Judge has held, however, that this ueer was 
not as of right. 

On behalf of the plaintiffs^appellants Mr. 
Jagan Nath has referred me to Qale on 
Easements, .^ptnan V. iSaf (1) and Bana 
Qanpat Singh v. Eangra Valley Slate Com¬ 
pany (2) and has contended that the term 

as of right ’* does not necessarily imply an 
original grant, but that when usrr of a 
roadway has been established for a period 
of over 20 years—user effected without force, 
secrecy or evasion and not dependent upon 
the GObsent of the defendants—the inference 
to be drawn according to law is that a user 
was a user as of right. On the othe,* hand 
Mr. Gbnlam Rasul for the respondents has 

(1) 8 Ind. Cas. U06j 3 Bur. L. T. 100. 

(2) 62 P. R. 1898. 


referred me to Baroda Knnt Ka'Mi'tar v. 
Sreenath Sil (3), Shaikh Khoda Buksh v. Shaikh 
Taiuditn (4), Mesir ytallUk v Bajituddi 
Mullick (5) and Mahomed Alt v. Joogul Bam 
(6). His ontention is that the law in 
Eogland and the law in India are different 
and that the inferences contended for by 
Mr. Jagan Nath, though permissible under the 
English Law, are not so in this country. The 
authorities cited by him do not, however, 
appear to me to go quite as far as Mr. Gbnlam 
Rasul would wish. In Baroda Kant Earmakar 
V. Snenath Sil (3) the right claimed was to 
nse a pathway which lay through the courtyard 
of the defendants’&in closebytheirdwelling 
house and kitchen and not far off from a 
tank need by the female members of their 
families. The learned Judges of the Calcutta 
High Court who decided that case held that 
when, on the facts of that case, the Conrt 
below bad held that the inference to be 
drawn was that the user was permissive, they 
were nnable to say that this finding was oppos* 
ed to any principle of law. 

Id Shaikh Khoda Bahsh v. Shaikh Taj- 
uddin (4), Banerji, J., held that in a suit to 
establish a right of way the propriety of 
the Eoglieb role that the presumption 
from user should be that it is of right 
must depend upon the circumstances not 
only of each paitioular case but also of 
each particular country, regard being had 
to the habits of the peopls of that 
oouniry. With this decision 1 have no quarrel. 
It does not, however, seem to me to rule out 
the presumption that may be drawn under the 
law. tiimilarly Mukomed Alt v. Joogul Ram 
(6) may be distinguished. In Rana Qar.pai 
Singh v. Kangta ValUy Slate Company (2), 
Chatterji and Anderson. JJ., held that the 
principle of the Englifib Law regarding the 
presumed dedication of a road to the public 
arising from user of such road by the public 
being founded on reason and common sense 
and conducive to public convenience is ap¬ 
plicable to India. If seems to me that 
similarly the presumption arising out of user 
in a ca«elike the present would be the same 
having due regard to the habits of the people 

(3) :sind. Ca^. 2U. 

(4) 8 0. W. N. 359. 

l5- ft Ind Cas 96^; i3 C. L. J. 316. 

(6) H W. R. 124. 
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of tbisoonoiry. In Kyinan v. Set Lai (l) it 
was held that when a right of way has been 
nsed peaceably and openly without interrup¬ 
tion for 20 years its user as of right might be 
legally inferred. [See also Sahib bitta v. 
Baya Singh (7).] It seems to me that an 
open user eontinned without interroptioD 
for a period of over 20 years and not shown 
to be attributable to permission or sufferanoe 
on the owner’s part is prima fac’e evidenoe 
of enjoyment as of right within the meaning 
of seation 26 of the Indian Limitation Aot. 
In the precent ease it has been found that 
the plaintiffs have got a right of easement as 
of neoeseity for the trial Judge after an in^ 
speotion of the spot oame to the oonalnsion 
that the road claimed by the plaintiffs was 
the only road that they oould nse to gain 
BoeesB to the well. As I read the judgment 
of the learned District Judge he bolds that 
this road has been used without let or 
hindrance for a period of 2D years, hut be 
has failed to draw the inference that the 
user was as of right. It seems to me that 
in failing to make this presumption or to 
draw this inference be has erred in law. 

1, therefore, accept the appeal with costs 
and grant the plaintiffs a decree as prayed. 

Appeal accepted. 

(7) 3 Ind, Cas. 211. 


The property of an endowment may oonsibt 
partly or wholly in the right to enjoy the revenneB 
of property in the poseesaion of persons who have 
the right and the daty to manage each property, 
collect the income and hand it over when collected 
to be nsed in the proper manner for the purposes 
of the endowment, Such persons may even have 
certain rights of apportionment of the revenue so 
handed over by them among the several purposes of 
the endowment. All this is compatible with there 
being a general trustee of the whole endowment 
including the revenues when so collected and banded 
over. But in such a case the general trustee is not 
entitled to the possession of the properties out of 
which that portion of the revenue comes. His 
rights do not commence until after the collection 
of the revenues by and under the management of 
those who hold possession. Cp> 7^2, cols. 1 & 2.] 

An idol may have not merely a general trustee 
but also other subordinate representatives having 
the right to manage certain special portions of 
his property, and pay over the income so collected 
to the endowment, and even to some degree control 
its use. Such rights are not inoonsistent with the 
existence of a general trustee, but they are fatal 
to bis claim to possession of the properties from 
which those revenues are derived, fp. 732, col. 2.'] 
When in such a case it is necessary to consider 
limitation, the possession of such subordinate re. 
presentatives will be held to be adverse to that of 
the general trustee, [p. 782, col. 2.] 

Appeal from a deoree of the High Court of 
Madras. (Wallis, Offisiating Chief Justioe and 
Sesbagiri Aiyar, J.), dated the 10th Novem* 
her 1914, reported as 26 lod. Cas. 841, 
affirming the deoree of the Dlstriot Judge, 
Madura. 
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PRIVY COUNCIL. 

ApPKiL FROM TUB MaDRAS HiOH CoDAT. 

April 27. 1920. 

^reteni \—Viseonnt Cave, Lord Moulton, 
Sir John Edge and Mr. Ameer Ali. 
AMBALAVANA PANDARA SANNIDHI 
AVERGArj—PLAiaTiPP—A ppellant 


eerius 

n MEENAKSHI SUNDAttESWARAL- 
DBVASTANAM op MADURA and 

OThBhS — ResPOKDBMTS. 

Religious endovment-General and particular 
ists— General I) usiee, claim hy, for possession of pro- 
/■ly, tvbjert to taiiieular trust, whether maintainalle 
Jdol, pobiiicn of—Adxerbe nfi€nii7.~~ Lin itatkn. 


FACTS.—The snit was brought by the 
plaintiff (appellant) elaiming to be Hnkdar 
or trustee of a religions and charitable 
endowment for the performance of certain 
ceremonies in a temple at Madura against 
the manager of the temple and the members 
of the temple oommitte for possession of 
four villages. The trial Court dismissed 
the suit on the ground that plaintiff bad 
failed to prove that he was trustee of the 
endowment, and also that the suit was 
barred by limitation. On appeal the High 
Court (Wallis, Offg. 0, J. and Sesbagiri Aiyar, 
J.) agreed with the finding that the snit was 
barred, but differed in opinion as to whether 
plaintiff had established his claim to be 
trustee of the endowment. 

Mr. Be Qruyther, K. 0 ., Messrs. Kentoorthy 
Brown and Falat^ for the Appellant.—Plaintiff 
and his predecessors have held the position of 
general trustee of the endowment, which 
included not only such villages as were in their 
posceesioD, but also the villages claimed, whose 
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reveDues form part of tbe endowment, whioh 
mast, as a matter of law, be bis and wbioh be 
was entitled to possess. The people who 
manage the villages and eolleot the revennes 
are looal agents aeting for him and eannot 
set np an adverse title; their poeeession has 
been bis in law, and tbe rights of tbe Pandara 
Sannidbi as hereditary trastee have never 
been lost nnder any law. 

Mr. Dunne, K. 0. and Mr. Dube, for tbe 
Respondents.—Defendants and their pre* 
deoesBors have been in adverse possession for 
a known peiiodof nearly sixty years, they 
have been appointed by Government, and 
Government, who bad previous possession 
banded over the villages to tbe then manager 
of tbe temple at Madura, and no opposition 
was made by appellant’s predeoessors at 
tbe time tbe villages were so banded over. 

Moreover, tbe plaintiff has failed to (stab* 
lish bis title to the trosteesbip of the 
Tbanappa Madali Eattalai, and even if he 
held saoh offioe respondents bad lights of 
possession and management with whioh he 
oonld not interfere. 

Mr, De Qruyther replied. 

JUDGMENT. 

Lord Mculton.— This is a suit broogbt 
by the Pandara Sannidbi of an important 
Mutt 8itnat<d in Tanjore to recover pos* 
session of four villages silutated in the 
Madura Distriot. He alleges that he ie 
Hakdar or trastee of the Tbanappa Mudali 
Eattalai, wbioh is an endowment for tbe 
performanoe of oertain ceremonies in a temple 
at Madura, and that these villages form part 
of that endowment, and that, therefore, as 
such trustee he is entitled to their possession. 
The - defendants are the manager of the 
temple^ and the members of the Temple 
Committee appointed by the Government 
under Act XX of 1863. They deny that 
the plaintiff is truelee of the endowment, 
or that he has any right either to the 
management or to the pcsecesion cf the 
properties in queslicn, and they further 
allege that if be had at any time puoh 
right his claim is barred ty limitation. 

In the Court of 6iBt instance the 
Subordinate Ju^ge decided in favour of the 
I j ground that the plaint- 

** rrove that he was trustee 

«« ® ®°<^<^wment, and also on the ground 

* ^atute of Limitations. On appeal 
0 t e High Coort, both Judges agreed 


with bis finding that tbe plaintiff’s suit 
was barred by limitatior, but they differed 
in opinion as to whether the plaintiff had 
proved bis claim to be trastee of the 
endowment. In the result, therefore, the 
plaintiff’s snit was dismissed in both Courts 
and from these decisions tbe present appeal 
is brought. 

Tbe history of tbe villages in suit has 
been examined in greet detail in tbe 
preoeedings in the Courts below, and oertain 
points in that history may be taken to 
have been established. Tbe dooumente 
relating to the creation cf tbe Eattalai 
appear to be lest, but it is agreed that 
the founder was Tbanappa Mudali. who 
was Prime Minister to tbe Ruhr of Triobi* 
Dopoly between (he years 1704 and 1735. 
It is not char at wbat date or how 
these villages became connected with the 
endowment, bnt it must have been at an 
early date because very shortly after the 
foundation of ibis Eattalai (be Mnbammadan 
Government attached these villages, and 
retained possession of them until about 
1790, when tbe Madras Government aseum- 
ed possestioD of the Madura District, 
Ultimately in 1801 tbe villages came into 
the poBeession of the East India Company, 
and remained in their pofseesion until 1849, 
when the general manager of the temple 
at Madura (who tad been appointed by 
tbe Company in 1842 in exercise of the 
powers given them under Regulation Yil 
of 1817) was placed by the Company 
in pcBceesion cf the villages. 

Tbe inocme derived from the villages 
in suit has been applied in various ways 
during this roi^icd. During the time 
that they remained under attachment by 
the Muhammadan Government it would 
seem (hat a portion cf the income was 
applied to the uses of the endowment, 
and the remainder was appropriated by 
that Government. There is no evidence as to 
what happened between 1790 and 1801. 
From ISOl to 1849, while the villages in 
question were in the possession of the East 
India Compaty, the revenue from them 
was appliid in whole or in part by the 
Company to tbe uses of tbe endowment. 
Jn tbe earlier years it appears to have bsen 
handed ever as a whole, bnt from the roa;- 

1817 the Government followed tbe ps: j, . 
of settling each year a budget ^ ; 
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pertly whioh is in tbe possession ot 
persons wbo have the right and the dnty 


amonnt neoessary for tbe expenses of the 
Katalai for that year, paying over only 
so mooh of the tnoome as was sofficient 
to satisfy that budget, and retaining tbe 
remainder. Sinoe 1849, tbe villages have 
been in the bands of tbe predeoessors of 
tbe defendants, and tbe whole of tbe 
revsnne has been nsed for the purposes 
of the endowment (inoludiog tbe expenses 
of the temple) aeoording to tbe direotions 
of tbe temple manager and tbe Temple 
Committee, 

Throughout the whole of tbe history of 
these villages from the date of tbe Mabam> 
madan attaabment to the present time, there 
is one faot that is olear from the evidenoe, 
t. e,, that these villages have never been 
in tbe possession of the plaintiff or bis 
predeaessors. Other villages form part of 
the property of the endowment, and these 
have been in the possession of tbe plaintiff 
and his predeaessors throughout. These 
latter villages appear not to have been 
attached by the Muhammadan Governmeat, 
but to have been left in tbe possession of 
the predecessors of tbe plaintiff on behalf 
of tbe endowment, Butin all the records 
relating to possession the contrast between 
those that relate to tbe villages in suit 
and those that relate to these other villages 
is marked. The latter are entered as being 
in the possession of persons reprefcenting 
the predeoesBors of the plaintiff. This 
is never the case with regard to the villages 
iu suit. 

Tbe argument in favour of the plaintiff’s 
oUim is, therefore, in reality an argument 
which is not founded on evidence relating 
to the past history of the villages, but is 
of a legal nature. It avers that he and 
his predecessors have held the position of 
general trustee of the endowment, and 
that as snob the villages in suit whose 
revenues form part of that endowment 
must, as a matter of law, be bis and he 
must, therefore, be entitled to possession. The 
people who manage the villages and collect 
the revenues are, be contends, acting for 
him, and cannot set up an adverse title, 
00 that their possession has been, in the 
eye of the law. his own. In their Lord- 
ships’ opinion, there is a fallacy in this 
reasoning. Tbe property of an endow- 
ment may ooQsist partly or wholly in 
the right to enjoy the revenues of pro¬ 


to manage the property, oolleot the re¬ 
venue and hand it over when oollected 
to be used in the proper manner for the 
purposes of the endowment. Such persons 
may even have certain rights of apportion¬ 
ment of tbe revenue so banded over by 
them among the several purposes of the 
endowment. All this is compatible with 
there being a generel trustee of the whole 
endowment inoluding the revenues when 
00 collected and handed over. But in 
such a case tbe general trustee would not 
be entitled to the possession of tbe pro¬ 
perties out of which this portion of the 
revenue comes. His rights do not com¬ 
mence untile after tbe collection of the 
revenues by and under tbe management 
of those who bold possession. It must 
bs remembered that after all the general 
trustee is only a representative of tbe 
Idol who is a juridical personage, and 
who is the true owner, and there is 
nothing legally incongruous in that personage 
having other subordinate representatives 
who have the right to manage certain 
special portions of his property, and pay 
over the income so collected to the endow- 
men*, and even to some degree to 
control its nee. Such rights would, as 
has been said, not be inconsistent with 
the exiatence of a general trustee, but 
they would bs fatal to his claim to 
possession of the properties from whioh 
these revenues are derived. Possession 
would be in tbe bands of tbose entitled 
to manage these special properties and 
their possession would be adverse to hie. 

Their Lordships, therefore, do not consider 
it neoessary to decide whether the claims 
of the plaintiff to be Hukdar or general 
trustee of the endowment are or are not 
well founded. The history of these villages 
from the year when they came into the 
preaeasion of the Company, and even from 
a far anterior date, indicates that their 
relationship to the endowment was snob 
as has been just described. Tbe possession 
was always in some other person than 
the predecessor of the plaintiff or any 
person appointed by him, or, indeed, any 
other person claiming title from tbt 
founder of the endowment. The Bolg 

intsrost of the endowment in them hM 
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been an mteresfc in the revenaes oolleoted 
from them by enob other persons who 
were in possession of and managed the 
villages themselves. Their Lordships would 
be very unwilling to value lightly the 
testimony of a long oourse of dealing with 
the possession of these villages snoh as 
the history of this ease has disolosed, 
whiob, as already stated, indioates that 
the relationship of the villages to the 
general endowment has throughout been 
of this nature. But they oonsider that it 
is not necessary to base their decision 
cn the testimony of the earlier history. 
It suffices to ooneider the events that 
have happened from 1849 onwards. 

In the year 1849 the Government, which 
was undoubtedly then in possession of the 
villages in snit, banded them over to the 
manager of the tempU of fifadora (the 
appointment of whom was in their hands), 
and there is no doubt that from that 
time they have been in the possession of 
such manager and the Temple Committee 
whiob is also appointed by Government, 
The Paniara Sannidhi made no opposition 
to their being so handed over. From that 
time forward it is beyood question that 
the plaintiff has been out of possession 
of there villages. If he has any right 
to claim poeaession in his suit be undoubt¬ 
edly bad the same right in 1849, and, 
therefore, as at the date of the suit be 
had been out of possession of these villages 
for nearly sixty years, his claim is barred 
by the Statute of Limitations, and ibis 
appeal fails. 

Originally a claim for some alternative 
relief was included in this action, but no 
case has been made out for it. 

Their Lcrisbipa will, therefore, humbly 
advise His Majesty that this appeal should 
stand dismissed, and that the appellant 
ehuald pay the costs. 

Appeal dismui-ed. 

Solicitor for the Appellant.—Mr. Douglas 
Grants 

Solicitors for the Respondents.— Messrs. 
T. L, WxUon Sy' Qo, 


LAHORE HIGH COURT. 

Sec )XD Civil Appeal Mo. 441 of 1919, 

July 18, 1919. 

Preient'. —Sir Henry Haltigan, Kt , Chief 

Justice. 

HARMAMAM and othebs—Dependants— 

—Appbllikts 
versus 

DASONDHI AND OtaBBS—PLAtWHPFS — 

Respondents. 

Limitation Act f/X of 1908}, 8eh I, Art, 144— 
Custom—Gift —Donee, failure of direct line of — 
i?Cfei-s«on of gifted property—Trespasser, possession 
of, whether adverse to nearest reversioner or all 
reversioners—Trees planted, by donee, whether revert 
ivifk the land —Compensation. 

Where on the failure of a doneo’a line of descend¬ 
ants the gifted property is taken possession of by 
a trespasser his possession is adverse, within the 
meaning of Article 144 of Schedule I to the Limi¬ 
tation Act, to the nearest reversioner who is entitled 
to claim immediate possession of the property and 
not to the more distant collaterals who cannot at 
once claim possession, [p. 734, col. 1.] 

A donee has a precarious tenure of the gifted laud 
and any permanent bxtures, e, g., trees which be 
attaches to it and any permanent stincturus which 
he erects upon it would, in the event of the failure 
of his direct line, go to the reversionary owner of 
the land, and not to the collateral heirs of Iho 
donee. '1 he latter arc not in such a case untitled to 
any compensation [p. 73^, col.s. I A 2 ] 

Second appe'il from the decree of the 
District Judge, Hoahiarpur, dated the 2lBt 
November 1918. 

Bakbshi Tek Ckand, lot the Appellant. 

JUDGMENT.—A gift of certain land 
was made by one Afusaminat Naraina, 
widow of Harbhaj, deceased, to her 
daughter’s sons Dittu and Nihalu on the 
25th December 1897. Nihalu died on the 
Ist January ir^OO and Dittu obtained pos- 
eesaion of bi.s share and retained it till his 
own death iu 1909. After the death of 
Dittu mutation of all the lands was effected 

in favour of defendants, Dittu’s erstoousinp, 

and as mutation was accepted by the 
nearest reversioner, Aohhru, nothing was 
done by the other reversionere. Aohbru 
died in 1914 and in 1918 plaintiffs, who 
are oollaterala in the fourth degree of 
tho original donor’s husband, sued for 
poH^esjioa on the ground that the donaea’ 
direct lineal descendants having failed 
the lands revert to plaintiffs. ’ 

The first question before me upon thi-i 
appeal is whether the suit is barr-?d by 

limitation aa regards tho sliar-; of INihalu, 
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Mr. Tek Cbacd ooDtenda that Pitta ythen 
be took posseBsion of Nibala^a land was 
a mere trespasser, that bis possession was 
adverse not only to Ashhra, the next 
reverEioner, but to all the reversioners 
and that Qua this part of the olaim, the 
suit is barred. Tbe learned Vakil relies 
npoD tbe deoisioD of a single Judge reported 
as Kahla Singh v. Diala (1). 

Tbe Distriot Judge has held that tbe 
suit is not barred as regards any part of 
tbe olaim and I entirely agree. In order 
that tbe possession of Diltu should be adverse 
to tbe plaintiffs it is necessary in the first 
instanee to prove that tbe plaintiffB bad a 
right to olaim possession wbieb they oould 
have enforsed agaiost Dittu, Bot as long 
as Aehbru was alive plaintiffs bad no 
right to sue for possession and the prinoi 
pie of tbe Foil Benob deoisicn in 
V. Salig fiow (2) is directly in point in 
the present oaEe. Kahla Singh v. Diala (1) 
was a case decided on its own facts, bnt 
if the learned Judge who decided it in¬ 
tended to bold that tbe possession of a 
trespasser would be adverse within tbe 
meaning and for the purposes of Article 
144 of tbe Limitation Act. to a person 
who bad at tbe time no right to olaim 
possession, I must, with every deference, 
venture to differ from such an exposition 
of tbe law. 1 hold, therefore, that the 
suit is within time. 

The next question is whether defendants 
who are tbe oollaierals of the donees are 
entitled to olaim compensation in respect 
of certain trees planted on the land by 
Ditto and Nihala. It is urged by 
Mr. Tek Cband that these trees were tbe 
self acquired property of the donees 
and that the latter’s collaterals and not 
the owners of the land are entitled to 
olaim them or their value. I know of no 
authority in support of a olaim suoh as 
this, and it appears to me that the 
ordinary principle must prevail quicquid 
plantatur fob, solo csdit. The donees bad 
a precarious tenure of the land aod any 
permanent fixtures whioh they attached to 
it or permanent structures erected by them 
□pon it would in the ordinary course of 

(1) £8 Iiid. CaB. 64; 113 I*. R. IU16; 176 P. W, E, 
^^(2) 29 Ind. Cas. 300; 26 P. 11, 1911 {l\ U.); 34 P. 


things go to tbe reversionary owner of 
tbe land and not to tbe collateral bsirs 
of tbe donees. 1 think that this part of 
tbe defendants’ olaim has also been 
rightly rejected by the lower Appellate 
Court. 

The appeal is dismissed with ooets. 

Appeal dismusid. 
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■Where in granting an application for ro’iew on 
tlie ground of the discovery of new evidence, the 
Court does not come to any finding whether there 
was a discovery of new evidence, or that the evidence 
was of such an important nature that a review 
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whether due diligence was exercised with regard 
to the production of such evidence at tbe trial, 
the order granting review contravenes rule 4 of 
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terjeof for the Respondents. 

JUDGMENT. 

Sandbrsov, C. J.—This is an appeal from 
tbe judgment of my learned brother Mr. 
Justice Greaves and from an order made by 
him on tbe 7tb day of July 1919. 

The application was made by the defend¬ 
ant firm asking that a deeree which bad 
been made by the learned Jud^e in 
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sait On the 4th of Jane 1919 ehonld be 
reviewed. The application was based apon 
the following: groaod, that the evidence 
of one Baldeo Sahay which was very relevant 
and most material ooald not be prodaoed 
by the defendant 6rm after the exercise 
of dne diligence at the time when the 
decree was passed. It was alleged that the 
defendaots believed that the evidence of 
Baldeo Sahay was of each a obaracter that 
if it had been given at the said hearing 
it might possibly have altered the jodgment. 
The snit was bronght by the plaintiff for 
a declaration that a certain contract was 
void, inoperative, unenforceable and of no 
effect, and that the defendants were not 
entitled to enforce the said contract or 
any rights thereunder. The allegation was 
that the contract in question bad been made 
through the individual to whom I have 
referred, Baldeo Sahay. He was not called 
as a witness at the trial. The result of 
the trial was that the learned Judge held 
that the defendants did not discharge the 
onus which lay upon them of proving the 
contract. Consequently he gave judgment 
in favour of the plaintiffs and a decree was 


drawn up in accordance with the judgment, 
That was the decree which the defendant 
firm applied to have reviewed. The learned 
Judge granted a rule. The hearing of that 
Rule was on the 7tb of Jnly this year. 
The learned Judge delivered no judgment, 
but he said I think I will bear his evi* 
dence,” Then there was a discussion as 
to the date when the farther hearing should 
he held. The learned Judge directed **Bave 
it a fortnight hence.” He then made the 
Role absolute and ordered that costs should 
be costs in the cause. The result of 
making the Rule absolute was that the 
decree which bad been drawn up in pursu* 
anoe of his judgment was set aside. The 
order drawn np was as follows: It is 
ordered that this suit be placed on the 
peremptory list of suits for hearing after 
ft fortnight from the date hereof for 

Tj hearing the evidence of 

Baldeo Das ae a witness on behalf of the 

%^*L^*** firm. The costs of that application 

e order were directed to be costs in 
toe cause. 

„ Counsel for the appellant has 

rge bat the order of review which the 
arne Judge made is appealable, because 


be argued that the order granting the 
review was in contravention of the provisions 
of rule 4, Order XLYII, of the Civil Procedure 
Code and if the learned Counsel is right 
in that oootentioo, then it is clear that an 
appeal lies, because such an appeal is expressly 
given by Order XLVlI, rule 7 of which is as 
follows:-*- 

*‘(1) An order of the Court rejecting the 
application shall not be appealable; but an 
order granting an application may be objected 
to on the ground that the application was 
— (a) in contravention of the provisions of 
rule 2, (b) in contravention of the provisions 
of rule 4. 


anon 


ODjeotion 

may be taken at once by an appeal from 
the order granting the application or in 
any appeal from the final decree or order 
passed or made in the suit.” Rale 4, sub* 
rule (2) i« as follows: "Where the Court 
is of opinion that the application for review 
should be granted, it shall grant the same: Pro > 

vided that..(6) no such application 

shall be gtanted on the ground of discovery of 
new matter or evidence which the applicant 
alleges was not within bis knowledge, or 
could not be adduced by him when the 
decree or order was passed or made, with¬ 
out strict proof of such allegation.” In 
order to see what is meant by "discovery 
of new matter or evidence” mentioned in this 
rule, referecoe must be made to rule 1 of Order 
XLVfl which is the rule giving a right 
to the person aggrieved to apply for a 
review. That rule provides as follows: 

Any person considering himself aggrieved 
(o) by a decree or order from which an 
appeal is allowed, but from which no 
appeal has been preferred, or (6) by a 
decree or order from which no appeal is 
allowed, or (c) by a decision on a reference 
from a Court of Small Causes, and who, 
from the discovery of new and important 
matter or evidence which, after the exercise 
of due diligence, was not within his know- 
ledge or could not be prodaoed by him at 
the time when the decree was passed or 
order made, or on account of some mis¬ 
take or error apparent on the face of the 
record, or for any other sufficient reason 
desires to obtain a review of the decree 
passed or order made against him, mfiv 
apply for a review of judgment tc *be 

which passed the decree or nmdo the ordW " 
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The learned Counsel argued first, that 
there must be an allegation each as ie 
referred to in Order XLVIl, rule 4, sub-rule 
(2) (6), and then there must be etnot 
proof of suoh allegation. It was farther 
urged that the allegation must oontain a 
statement that the evidence which is relied 
upon has been difcovered after the decree 
was passed: further, that it must be new 
evidence; thirdly, that it must be important 
evidence, and, fourthly that it could not 
be produced at the time when the decree 
was passed by the exercise of due diligence. 
He further urged that with regard to the 
dkooyery and with regard to the newness of 
the evidence the allegations made by the 
applicants in this case did not comply with 


the rule, „ , , , , 

It appears that Baldeo Sahay had made 

an affidavit on the 23rd of August 1918. 
Bome m 

^hioh contained allegations with relation to 
the alleged making of the contract m ques- 
tion and the defendants were aware of the 
evidence which be would be able to give. 
CoDsequenlly, the learned Counsel yged 
that hU evidence was not new evidence 
within the meaning of the rule nor was 
there a discovery of the evidence after the 
decree was made, and that, therefore, the 
applicant had not complied with rule 4, 
sub rule (2) (6) of Order XLVlI: T agree 

with his contention in that respect. Further 
he argued that even if there was a suffiount 

allegation, there was not strict proof of suoh 

allegation. a •• t • * 

Now, the meaning of the words 

proof” has been considered by the late Chief 

Justice Sir Lawrence Jenkins and by my 

learned brother Mr. Justice Wocdroffe m 

the case of AUd Ehondkar v. Mohendra Lai 

De (l) The learned Chief Justice at page 

839* said Ihie: “Where there hag been 

placed before that Court such evidence or 

other mode of proof as the law requires 

and permits. 1 cannot think that it was 

intended that on appeal under section 629 

(the learned Chief Jnstioe was then dealing 

with the Code of 1882) was to be open 

To the Appeal Court to say though there 

has been legal evidence, and in that sense 

Let proof, that proof did not convince it 

tVtnncrh it convinced the Judge who heard the 
) 29 i Vd Cas/iSB, 42 0, 880, 19 C. W . N. 80., 

•Fcge of 42 C.—Ed, 


witnesses and, therefore, the application and j 
the order granting the review were fdiravires 
and beyond the competence of the Court.” 

I intend to say nothing which would in , 
any sense derogate from what the learned 
Chief Justice said in that ease. But the 
case which we are now considering differs 
from the case which was then before the , 
learned Judges, because in my judgment in 
this case there is a material defect, tie. 
that there was no finding by the learned 
Judge who heard this application for review 
that he was convinced by the proof which 
was put before him upon the material 
matters which it was necessary for him to 
consider in deciding whether be should, 
grant the review or not. The learned Judge 
merely said “I think I will hear his evi¬ 
dence.” He has not come to any finding 
as to whether there was a discovery of 
Dew evid^DO©: he has not oonae to any 
ending as to whether that evidenee was 
of such an important nature that he ought 
to grant a review; nor has be come to any 
finding as to whether due diligence was 
exercised by the defendants, with regard to 
the production of suoh evidenoa at the trial. 
The result is that in my judgment the 
order for review was made in contraven¬ 
tion of rule 4, Order XLVLI, of the Civil 
Procedure Code. Consequently, there is a 
right of appeal. 

There being a right of appeal, the next 
question, that I have to consider is whether the 
order of the learned Judge should be upheld 
or set aside. 

Id my judgment there is no doubt that 
this order should be set aside. In my 
judgment the defendants have not shown 
any ground which would justify this 
Court in making an order that the evi¬ 
dence of Baldeo Sahay should bo taken on a 
re-bearing. 

With regard to the kind of evidence 
which is necessary in an application of this 
kind, I need not say anything became 
my learned brother Mr. Justice Mookerjee 
and T had to consider this point, and we 
dealt with it in the case of Nundo Lai 
Mullick V. Punc^auort Mukhsrjei (2). I do 
not intend to add anything to what 1 said 
in my judgment in that case. The facte 

(2) 42 Ind. Caa. 484} 46 0. 60, 26 0. L. J. 187l 21 
C, W. N. 1076. 
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of this oBse are saoh as to oonvinoe me 
that the evideQoe whioh the defeodants 
desired to pat before the Goart in no way 
eomes within the rnling whioh we laid down 
in that oaee. As regards the olass of new 
evidenoe, the rale is that the new evidence 
mast be saoh that if addaoed it would be 
praotioally oonolnsive,—that is, evidenoe of 
saoh a olass as to render it probable almost 
beyond donbt that the deoision or jodgment 
woald be different. What are the faote in 
this oare? We find that the defendant 6rm 
in the applioation whioh they made to the 
Court oould not say more than that if the 
evidenoe had been given at the hearing it 
might possibly" have altered the judgment 
—an allegation whioh is not suffioient to 
support the applioation. Then again, as to 
what took place at the trial when there 
was some disoussion about the oalling of the 
individual in question, I find a statement in 
the afBdavit of Ramlal, a member of the 
plaintiff’s firm, whioh is not denied by the 
affidavit pnt in in reply thereto to this 
effeot: When the oase oame up for bearing 
on the 4tb June last, not only no appli* 
eation for adjournment of the oase on behalf 
of the defendant firm on aooonnt of its 
inability to arrest the said Baldeo Das 
was made, but on the oontrary the learned 
Counsel appearing for the defendant firm 
went on to the trial of this suit 
and expressly stated to the Court 
that Baldeo oould not be produoed, and 
even if he oould be produoed, no reliance 
oould be placed upon his evidenoe, he 
having given bis statement to both sides." 
That is the man, with respect to whose 
evidenoe this applioation was made, in order 
that a further bearing of this oase should 
take plaoe to see whether his evidence would 
bring about a different deoision. In my 
judgment it cannot be said that Baldeo 
Dass’s evidence, whioh was described by the 
defendant’s learned Counsel as being evidenoe 
upon whioh no reliance should be placed, is 
evidenoe whioh would be praotioally con* 
elusive or whioh would render it probable 
almost beyond donbt that the deoision would 
be different. 

_ For these reasons on the merits, in my 

judgment, this appeal should beal?owed, and 

the order for review which was made by my 
learned brother Mr. Justice Qreaves should be 
let aside, and that the defendant firm should 

47 


pay the costs of this appeal and of the 
application in the Court below. 

MooECBjes, J.—I agree that the order 
made by Mr. Jnstioe Greaves on tbs ap> 
plioation for review cannot be supported. 
The suit was instituted on the 19th August 
1918 for a declaration that a contract 
between the parties was void, inoperative, 
nnenforoeable and of no effeot, and for an 
injuDotion to restrain the arbitration 
proceedings pending before the Bengal 
Chamber of Commerce. The snit was 
decreed on the 14tb June 1919. On the 
19th June the defendant made an applw 
cation for review of the decree, on the 
ground that the evidence of one Baldeo 
Sahai whioh was very relevant and most 
material oould not be produced by him at 
the trial after the exercise of due diligence. 
A Rule was granted on the same day. 
The Rule was made absolute ou the 7th 
July 1919. Au order was subsequeutly drawn 
up in the following terms: *‘lt is ordered 
that this suit be placed on the peremptory list 
of suits for bearing after a fortnight from 
the date hereof for retrial on hearing the 
evidence of Baldeo Sahay in the pleading 
in this suit mentioned as a witness on 
behalf of the defendant firm." It cannot 
be disputed that the effeot of this order 
wad to set aside the decree made on the 
4th June 1919. The plaintiffs have now 
appealed against the order made on the 
applioation for review. 

The appeal is sought to be supported 
on the ground that the application for 
review was granted in contravention of 
the provisions of rule 4 of Order XLVII of 
the Code. Rule (1) of (hat Oi'der provides 
that Any person considering h'mself 
aggrieved, by a decree or order frcm 
which an appeal is allowed, but from 
whioh no appeal has been preferred...and 
who, from the difoovery of new and 
important matter or evidence which, after 
the exercide of due diligence, was not 
within hia knowledge or could not be 
prcdnoed by him at the lime when the 

decree was passed or order made.desires 

to obtain a review of the decree passed 
or order made against him, may apply 
.fcr u review of judgment to the Court 
which passed the decree or mad© the 
order." It is clear that the litigant who 
invokes the jurisdiction of the Court 
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gr&Dt a review meet allege tbe discovery 
of new and important matter or evidenoa 
whiob after the exeroiee of dae diligeuoe 
was not witbio his krowledge or oonld 
not be prodnoed by bim at the time when, 
tbe deoree was passed or order made. 
When an applioation has been made on 
this groand, it may be granted under 
rule 4, sob-rale (2), if the Court is of 
opinion that the applioation for review 
should be granted. There is, however, an 
importanc proviso in these terms; — 

No snob applioation shall be granted 
on the gronnd of disoovery of rew matter 
or evidenoe which the applioaot alleges 
was not within bis knowledge, or oould 
not be addnoed by him when the deoree 
or order was passed or made, without 
itriot proof of saoh allegation.” It will 
be observed that whereas the ezpreRsion 
used ; in rnlee 1 and 2 is **new and 
important matter or evidence,” the ex* 
preseion in clause (6) of the proviso to 
rule 4 is disoovery of new matter or 
evidenoe.” In my opinion, the efPeot of 
ibis expression is tbe same as if tbe 
words used bad been *'new and important 
matter or evidenoe.” The jurisdiotion of 
the Court to grant a review depends 
upon tbe oiroumetanoes mentioned in 
rale 1; and it oanuot be urged that rale 
4 is intended to presoribe a different test. 
Rale 7 next provides that an order granting 
an applioation for review may be obieoted 
to on the ground that the applioation 
was in oontravention of the provisions of 
rule 4. Consequently when, as in the 
oaee before us, an applioation for review 
has been granted, it is open to the appel¬ 
lant to impeach tbe propriety of the order 
on tbe ground of oontravention of the 
provisions of olauee (^) of the proviso to 
rule 4. The appellant here argaes that 
the applioation has been granted on the 
groand of disoovery of new matter or 
evidence, whiob, the applicant urged, was 
not within his knowledge or could not be 
adduced by bim, when the deoree or order 
was passed or made, without etriot proof 
of suob allegation. In my opinion, it is 
plain that this objection is well-founded. 
Before a Court can exeroise the juriediotion 
Tested in it to grant an application for review 
on the gronod of discovery of new and import¬ 
ant matter or evidenoe, it is incumbent on the 


Coart to be satisfied with the allegation 
of tbe applioant that the evidence in 
question oonstituted new and important 
evidenoe witbio tbe meaning of rale 1. 
There is no adjadioation by tbe learned 
Judge in this oase that be was so satisfied. 
Tbe Court must further have striot proof 
of tbe allegation that the evidenoe was' 
not within tbe knowledge of the appli 
eant or oonld not be prodnoed by bim 
at the time when tbe deoree was passed 
or order made. The learned Judge iu' 
tbe oase before us has not stated that 
there was in bis opinion striot proof of 
tbe allegation. Tbe expression 'striot 
proof” was considered by this Court in 
tbe oase of Ahed Khondkar v. Mohenira 
Lai Be (U and tbe substance of the 
decision of Sir Lawrenoe Jenkins was that 
striot proof means proof aooording to the 
formalities of the law. But proof aooording 
to tbe formalities of tbe law does not imply 
merely an allegation in aooordanoe with 
tbe formalities of tbe law that the faots 
oontemplated by rule 1 exist. Tbe Court 
must be oonvinoed that tbe materials placed' 
before it in aooordanoe with tbe formalities 
of tbe law do prove tbe existenoe of the' 
faots alleged. If any other view were' 
taken, the result would follow that a 
party would be entitled to an order /or 
review in bis favour upon the mere alle¬ 
gation that tbe evidenoe which be seeks 
to produce was not within bis knowledge 
or ooald not be prodnoed by him at tbe 
time when tbe deoree was passed. In 
my opinion, it is tbe doty of tbe Court 
to oome to the oouolasion, before it grants 
tbe applioation, that tbe evidenoe in ques¬ 
tion is new and important and that it 
was not within tbe knowledge of the 
applioant or oould not be predaoed by 
bim at the time when tbe deoree was 
passed or order made, If a Court without 
such adjudication giants an applioation for 
review, the order is, in my opinion, contrary 
to the provisions of rule 4 and oannot be 
supported. In the present ease, tbe order 
made by Mr. Jostioe Greaves is open to 
that objeotion and mast ooneequently be 
set aside. 

Tbe question next arises as to whether 
this Court should oonsider tbe materials 
on tbe record and oome to a deoision or 
whether the matter should ba remitted to 
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the learcei Jadge. There oaa be do doabt 
that it 18 oompetent to this Oonrt to deal 
with the matter Boaliy and it is in the 
best iotereat of the parties that we shonld 
so dispose of the matter. Now when the 
materials on the record are ooDsidered, it 
baoomes plaio that the applioatioD for 
review ehonld never have been granted. 
As regards tbe point whether the evidenoe 
was important evidenoe within tbe meaning 
of role 1, it ia olear that the answer mast 
he against tbe applioant. The word ‘impor* 
tant’ serves the purpose explained in the 
leading deoisiona on the sabieot mentioned 
in the jadgment of this Court in tbe ease 
of Nundy Lai MulUck v. Funchanon ^dukkerUe 
(2), In that ease reference was m^ide by the 
learned Chief Jastioe to tbe deoisiona in 
Young v. Kfirshiw (^) and Brown v. Dean 
(4). In the Brst of these oases Smithy L. J , 
observed that the ne-v evidenoe mast be 
snob as would have been oonolaaiveof the 
oase if it bad been ^dduotd at tbe trial. 
Collins, L. J., similarly observed that tbe 
party asking for tbe new trial must show 
that there was no remiesnesa on his part 
in adduoing all possible evidenoe at tbe 
trial; and as to the olass of new evidenoe 
the rule is that the new evidenoe must 
be snob that if addaced it would be 
praotioally oonolasive, that is, evidenoe of 
Buoh a olass as to render it probable 
almost beyond doabt that the verdiot 
would be different. In tbe second oase, 
Brown v. Dean (i), Lord Lorebarn observed 
that tbe new evidence mast at least be 
each as is presumably to ba believed aiil 
if believed would be oonolasive. i am not 
unmindful that in this latter oase Lord 
Shaw sounded a modi6ed note. He observed 
that it was poeoible to Bgure oases in whiob 
evidence might not be oonolasive but 
might be so gravely material and so olearly 
relevant as to entitle the Court to say that 
that material end relevaut faot should have 
been before the Jury in giving its decision. 
Bat, whether we adopt the language used 
by Collins, L J., or by Lord Sbavr, it is 
•lear that the applicant in the oase before 
fail. The evidence whicb he 
seeks to prodaoe now ie not important 


(8) (1899) 81 L. T. 631, 16 T. L. a. 6i. 

J- K &. 102 L. T. 

euliol S. J, 442, 


evldenos in any esnse of tbe term. It is 
uodoabtsily not conclusife evideaoe, a) on 
the materiah on the reoorj it is pUio 
that tbs peraou bad made ooatradioiory 
statementa before tbs trial and that at 
the trial his Goaasel declarad that he 
oould pUos DO reliance on him by reason 
of snob eiroumstanoe. It is impossible for 
as to bold that evideaoe of this desoripion 
would be such evideaos as would justify 
the grant of an apolioation for review. 

I desire to emphasise what was said in 
the oase of Sunio Lil blull'c'e v. Funchanan 
Mukheriee (2) that applioations for review on 
the ground of disoovery of new and 
important matter or evidenoe should be 
oonaidered with great oaution. lu the oase 
before ns t^ere oan be nodonbt that the 
applioa^ion has been granted very lightly. 
No doubt rule 4 of Order XLVIl states that 
where the Court is of optuion that an 
applioatloQ for review should bo granted 
it shall grant tbe same. But tbe opinion 
of tbs Court must be opinion aooording 
to law, and the prinoiples laid down in 
the oase mentioned are rules whioh must 
bs borne in mind before applioations of 
this oharaoter are granted. I have no 
doubt at all that we should as a Court of 
Appeal set aside the order of tbe learned 
Judge in order to eeoure for tbe plaintiff the 
fruits of tbe lawful judgment whioh he 
obtained at the Brat trial. 

FLSTCdBR, J.—I am of the same opinion 
and I have vary little to add. Tbe first 
question in this oase is, does an appeal 
lie from tbe order made by Mr. Jastioe 
Greaves. It seems to me olear that it 
does. Order XLVII, rule 7, Code of Civil 
Procedure, gives a right of appeal in ease 
a review is granted in oontraventioo of 
the provisions of rule 4. Did the learned 
Judge in this oa'te grant the order for 
review in om^ravention of tbe provisions 
of Order aLVII, rule 4P It seems to me 
quite clear that he contravened all the pro. 
visions of Order XLVII, rule 4 (2). The 
application ought to have been rejected 
in liiniupy as it did not contain tbe proper 
allegations provided for by the terms of 
tbe order; and, also I think that the 
learned Judge, even if the application con- 
taiued the proper allegations, was bniiud, 
before he oould proceed to make aa ud*' 
granting the review, to find 
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allegations were etriotly proved; that means 
“proved” within the meaning of the lodiao 
Evidenos Aot, “Proved” ia defined in 
ceotioD 3 of the Aofc as follo^F: *A fast 
is said to be proved when, after oonsidering 
the matters before it, the Coart either believes 
it to exist, or oonsidere its existenoe bo pro* 
bable that a pradent man ongbt, ander the sir* 
oumstanoes of the partioalar ease, to aot upon 
the BoppoeitioD that it exists.” The learned 
Judge in this ease has altogether failed 
to oonsider whether the allegations were 
proved, and the only remark that he has 
made is that be thinks that he will hear 
the evidenoe of this additional witness. 
It is quite olear that that does not satisfy 
the provisions oontaioed in Order XLYli as 
to granting a review on the grounds set 
up in this ease. In that veiw it is quite 
olear that an appeal lay from the judg* 
ment of the learned Judge. If an appeal 
lay, I agree with the remarks of the 
learned Chief Juetioe that no oase b^s 
been established on which the Court ought 
to grant a review on the disoovery of 
new and important matter or evidenoe 
mentioned in Order XLYII. I agree, there¬ 
fore, that the appeal should be allowed. 

Afptal allotted. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 142-B of U19. 

April 13. 1920. 

Ftesent: —Mr. Maonair, A. J. C. 

CHHOGALAL MEGHRAJ— Pliintiff— 

Appellant 

versus 

KANHAYALAL TARACHAND— 
Defendant—Respondent, 

Minor—Contract by guardian, when binding on 
minor’s estate—‘Creditor, rights of —S«6ro';n/ion, 

Whore a contract is entered into by a guardian 
on behalf of a minor iu a case in which the minor’s 
estate would have been liable for tiie cbljgation 
incurred by the guardian under the personal law to 
which tlio minor is subject, a decree might bo jiassed 
egaiubt the estate of the jninor, [p. 741, col. 1.] 


Where a guardian borrows money for the neces¬ 
sities of a mioor ia such ciroumslanoes as to give 
him a right to be reimbursed from the minor's 
estate, his creditor may in a proper case be subro¬ 
gated to the guardian’s rights, [p. 741, ool. 2.] 

Appeal against the decree of the Diatriot 
Judge, Amraoti, in Civil Appeal No. 146 of 

1918, deoided on the 27th of January 

1919, arising out of Civil Suit No. 25 ol 
1918, deoided by the Monsif, Obandur, on the 
29th of June 1918. 

Mr. M. V. JcAi, for the Appellant. 

Mr. M. Qupta, for the Respondent. 

JUDGMENT.—The plaintiff sued to re* 
oover money advanced for the marriage of 
the defendant dnring bis minority together 
with a small earn advanced for the pur¬ 
chase of seed for cultivation. At an early 
stage the plaintiff gave np bis claim for a 
personal degree but pressed for a decree 
against the estate of the minor. The Judge 
of first instanoe held that Rs. 216*12-3 
was borrowed for legal necessity, namely, 
the marriage of the minor. He held, how¬ 
ever, (1) that the plaintiff had not sued for 
reimbursement in aooordanoe with the pre¬ 
visions of section 68 of the Contract Act, 
(2) that that section applied only when 
the minor was supplied with neoesBariea 
for the purpose of his maintenance, (3) that 
the suit was based on a contract with the 
guardian, and the guardian could not bind 
bis ward’s estate except by a dooument 
purporting to bind it. He, therefore, dis¬ 
missed the suit. 

The lower Appellate Court appears to have 
held that if it was necessary for the minor 
to marry, sums requisite for the marriage 
and expended on the marriage might be re¬ 
covered under the provisions of section 68 
of the Contract Aot. The learned Judge, 
however, held that ae the plaintiff had not 
taken his stand on section 68 of the Con¬ 
tract Aot and bad not proved that it was 
necessary for the defendant to marry dur¬ 
ing his minority or that the sums actually 
expended were not excessive, he oouM not 
be allowed to set up a new case. He agreed 
with the lower Conrt that a guardian could' 
not bind his ward’s estate exoept by a doou- 
ment purporting to bind it. 

Id second appeal it is urged that although 
a guardian cannot bind his ward’s estate 
exoept by a document purporting to bind it, 
it is still the oaee that a oonltact executed 
by a guardian does iu certain oases Bssist 
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the obligor io obtaining a decree against 
the estate of the minor. Thne, in the case 
tit Jhiiibai Y. Tejmal (l), Stanyon, A. J. 0., 
points oat one ezoeption:— 

We may take it as sonnd law that 
where a Hinda family maintains itself by 
trade, and a minor bseomes by inheritance 
the sole owner of snob bnsines?, if the trade 
is thereafter oarried on by the gnardian, 
the assets of snob bnsiness will be liable 
for debts oontraoted by the gnardian neoes* 
sarily incidental to or flowing ont of the 
carrying on of the trade along its normal 
coorre.” 

Again in the case of Baichu Bamajogavya 
V. Vajjula Jagannadkam (2) though Wallis, 
C. J., was of opinion that in the oase of 
a Hinda, money advanced for the expenses 
of a marriage which the minor has to per* 
form may be recoverable under section 6B 
of the Oontraet Act from his estate, the 
other Judges held that a decree might be 
passed against the estate of a minor on a 
contract entered into on his behalf by a 
guardian, in oases in which the minor’s estate 
would have been liable for the obligation 
incurred by the guardian under the pet' 
Bonal law to which he was subject. In 
Suhramania Ayyar v. Arumuga Oheiiy (3), 
a case cited apparently with approval in 
Tukaram Manaji Dhnrgar v. Bamchandra 
Ran f'eshkar (4), it was held that though 
the suit was brought against the minor 
on a promissory cote exeonted by the guardian, 
still in the oiroumstanoes the defendant was 
liable to the extent of bis share in the anoes* 
tral estate. 

It seems clear then that a suit based 
mainly but not solely on a simple oontraot 
executed by a guardian may succeed in 
certain oases. To bold otherwise would 
lead to extreme inoonvenieDoe, as a guardian 
might not he able to obtain a small advance 
even if such an advance was necessary for 
the welfare of the minor or the protection 
of hie estate, unless the guardian execute d 
a document purporting to bind the minor’s 
estate. 

1 agree with the opinior.s of the learned 

U) 41 Ind. Cas 36; 13 N. L. R. 109 

(2) 49 Ind Cas. 672; 42 M. IJ-S; 25 L. V. 2?; 9 

36 M. L. J. 2Pi (IP19) M. W. N. I4b 

(F« B*)* 

(3) 28 M. 8*0. 

(4) 2 N. L. B. 26. 


Judges who decided Bitchu Bamijoguyyi v. 
Va'iula Jagin'iiihan {"1). Walli?, 0. J., re* 
marks 

*' Where a guardian himielf birrows m^ney 
for the nsosssitiei o'! ths minor in sish cir* 
ouaistancds ai to give him a right to reim* 
buraemint from the miQ')r’s estate, bis ore* 
ditor may in a proper case bs subrogated to 
his rights.” 

Seshagiri Ayyar, J, considers that a 
charge is created on the estate in a oase 
in which the minor’s estate would have 
been liable for the obligation incurred by 
the guardian under the personal law to whioh 
he is sabjeot. The plaint in the case I am 
oonsidering may not be artistically framed, 
but the pleadings show that the plaintiff 
really nrged that money was borrowed by 
the gnardian and expended by the guardian 
in such oiroumstanoes as to give the guar* 
dian a right of reimbursement. The find* 
ing of the lower Oourt is that certain 
sums were expended on the marriage of the 
minor and that this expenditure was neoes* 
cary: the guardian could olaim reimburse* 
ment forsuoh expenditure. 

I, therefore, set aside the decree of the 
lower Appellate Court aod direot that the 
appeal be re-beard. The Court will consider 
any argument advanced to the effect that 
the marriage was not necessary or that 
the expenditure on the marriage was ex* 
oessive: and will r1'»o consider whether 
the gnardian expended any other snms from 
the advance and whether such expenditure 
was legally necessary. 1 remark that the 
defence in this suit does not appear to 
be frank. The defendant does not deny 
that be was married and hae in this way 
reoeired beneBt, It was for him to urge 
that the marriage might, without pre* 
judioe to him, have been delayed till be 
attained majority or that the marriage 
was oelBurated in an extravagant manner. 
At the time of the alleged advance he 
was alj-o 16 years old, and his assertion 
of complete ignorance regarding the advances 
appears improbable. If the lower Ap¬ 
pellate Court then decides that the pleadings 
are imperfect, the plaintiff’s suit should 
rot be disaii?8ed on that ground, bat 
steps flbould be taken to obtain full pbadirigcj. 
Costs up to date will be coats in t!je suit. 

Appeal uU.u'cJ. 

Oa- ■■■ ■ 
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LAHORE HIGH COURT. 

Secomd Civil Appeal No. H76 op 1916. 

jQoe 1. 1920. 

Tresenti-^Mr, Jastioe SooU Smith and 
Mr. Jastioe Leslie Jones. 

TANI AKD OTUEB3—Defendants— 

Appbllivts 

versui 

RIRHI RAM AMD ASOTHER—PLAINTIFFS^ 

Respondents. 

Hindu Law^Miialcahara^Father’s sister’s sons, 
‘Whether heirs —pjrsump/ion of continuance of lije— 
Burden of proving death—Evidence Act (I of 1872). 

fi. 108. 

In places where the Mitalcshara system of Hindu 
Law prevails, the father’s sister’s sons of the last 
male owner are heirs [p 74», col. I.j 

The presumption is in favour of the continuance of 
life and the onus of proving the death of a person 
lies on the party who asserts it. [p 743, col. J 

Plaintiffs sued for possession of certain land of 
which their maternal uncle’s son 8. was the last 
male owner. Upon the death of 8. the land was 
held by his mother it., on whose death the village 
proprietors took possession. A. was said to have 
died in May 1&02 and the present suit was instituted 
on the fith May 19*4: 

Held, (1) that according to Hindu Law the plaint* 
iffs were entitled to succeed to their maternal 
uncle's SOD as bandhus; [p. 743, col I j 

<2) that there was no presumption that A. died 
before the 5th May 1902; [p 743, col i.] 

(3) that the onus of proving that A died before the 
6th May 1902 lay upon the defendants; [p. 74-'*, col. 
2.] 

(4) that in the absence of any proof of the o:racb 

date of death the suit was within time, fp, 743, col. 

23 LF , . 

Seoood appeal from the decree of the 
Distriot Judge, Ambala, dated the 7tb Maroh 
1916, reversing that of the Mcasif, 1st Glass, 
AmbaU, dated the 20bb November 1915, die* 
missing the plainiifi’s olaim with oosts. 

Lala Durga Das, for tbe Appellants. 

Mr. Devi Dial, for tbe Respondents. 

JUDGMENT,—In the suit oat of wbioh 
tbe present second appeal arises tbe plaintiffs- 
respondents claimed possession of certain 
land of which their maternal ancle’s son 
Sardba was the last male owner. Upon 
Sardha’s death tbe land was held by bis 
mother Musaminat Atri, (see pedigree table 
on page 7 of tbe paper.book) and on her 
death in May U02 the village pro- 
prietors, represented by defendants-respond, 
ents, took possession thereof. The parties 
are Brahmans of 'l aheil Kharar, District 
Ambala and the lower Appellate Ccurt 
held that they were governed by Hicda 


Law, iiiider whieh the plaintiffs as Bandhiii 
of tbe last male owner were heirs in pre« ' 
ferenos to tbe village proprietors. The 
trial Oonrt held that the plaintiffs bad not 
proved any special oastom in their favour 
and that they were not heirs ascording to 
Hindn Law and accordingly dismissed their 
suit. Tbe qoestions of limitation and res 
judicata were also raised by the defendants 
and decided adversely against them by both 
the lower Coarta, Tbe point ot res judicata 
is not now raised bat that of limitation is, and 
we shall deal with it later. 

Tbe fi'st point urged by Lala Durga Das 
on behalf of the appellants is that there 
should be a remand for further enquiry 
as to whether the parties are governed by 
tbe Hindn Law or by custom. He urges 
that though Brabmaos, they are agrionl. 
turista living in a village, and the initial 
presumption is that they follow the general 
oastom appliotable to agriculturists. No oer. 
tiGoata for second appeal has been granted 
by tbe lower Appellate Court, and in tbe 
absence of such a certificate we do not 
think it is open to the appellants to urge 
that they are governed by custom. They 
are high caste Hiudus living in Ambala, 
and we do not think there is any iuitial 
prvsamption that they are governed by 
agrionltoral custom. No special oastom has 
been proved, and tbe lower Appellate Court 
was, tbereforr, correct in applying the 
Hindu Law. What L^la Durga Das wants 
as to do is to remand the case in order 
that hie clients may have farther opportuni* 
ty of proving the existence of a oastom go* 
verning tbe parties. In tbe absence of a 
certificate we hold that the qnestiou of ous* 
tom cannot now be raised. 

The next point raised by Lala Durga 
Das is that tbe plaintiffs, who are the father’s 
sister’s sons of the last male owner, are 
not heirs according to Hindu Law, There 
is, however, ample authority for bolding 
that in places where tbe Mitakshara system 
of Hindu Law prevails the father’s sister’s 
sons are heirs. It is only necessary to 
refer in this oonneotion ,to Mayne’s Hindu 
L^w, 8tb Edition, Chapter XVi, where at 
page 704 is given a table which shows the 
Band has eg parte puterna. Amongst these iS 
tbe father’s sister’s bod, who is specially 
mentioned both in tbe Dayabbaga and tbe 
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Mitakshara. See also Hindn Law by Tre- 
yelyao, 2Qd Edition, page 402, where the 
father’s father's daughter’s son, ».6., father’s 
sister’s son, is shown as an heir. In the case 
reported as Tahaldai Kumri v. Qaya Frcsid 
Sahu (1) it was held that in the Bengal 
Presidency nnder the interpretation of the 
Mitakshara Law a step-mother is not 
entitled to saoeeed to the estate of her step* 
son in preferense to the father’s sister's 
son. We aooordingly agree with the lower 
Appellate Conrt that plaintiffs are heirs and, 
therefore, entitled to the land in preferenoe 
to the defendants, proprietors in the village. 
It is not oontended before ns that the 
defendants are entitled to keep the land in 
aoeordanoe with the doctrine of reversion 
beoanse, as is alleged, the land was gifted 
to Mina, the anoestor of Sardha, the last 
male owner, by the village proprietors. 

There remains the question of limitation 
wbioh only affeots Rikhi Ram plaintiff, 
Arja Nand, his brother, being still a minor. 
After the death of Sardha the land was 
held by Musammat Atri, his mother, who 
had the nsual woman’s life estate, aod the 
plaintiffs had 12 years from the date of 
her death within whioh to bring the present 
Bait. The suit was instituted on the 5th 
May 1 914 and Muiammat Atri is said to 
have died in the month of Miy 1902. 
There is nothing to show on what dat^e 
in May L02 she died. If she died at any 
time after the 4th o! May, the suit is 
obviously within time. The only evidence 
that she died in May 1902 is a report of 
the Pat^ari to that effeot in the mutation 
prooeedinga dated the lltb September i902. 
Bath parties rely npon this; the trial Coart 
held that there was no presumption that 
she died before the 5tb May l902 aod after 
oarefoDy ooneidering the point we are in 
agreement with this view. In the Law of 
Evidenee by Ameer Ali and Woodroffe, 5tb 
Edition, at page 682, in the commentary on 
section 108, the learned authora say: '‘These 
seotioDB and the following section deal with 
certain instances of the presamption which 
exists in favour of sootiouanoe of imniat- 
ability. It is on the principle of this preanmp- 
tion that a person shown to have been 
once living is, in the absence of proof that 

(1)6 Iml. Cas. I35j 37 0. 214: HO. W. N. 4*3; H 
0. h. J. 638. 
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be has not been heard of within the last 7 

years, presamed to be still alive. * 

• « « * * 

The presumption is in favour of the oon> 
tinuanoe of life and the onus of proving 
the death lies on the party who asserts 
it.” In aooordanoe with this principle we 
are of opinion that the onus of proving 
that ifusinmat Atri died before the 5th 
of May 1902 lies upon the defendants 
who assert it. There is no proof of the 
exact date of death and we, therefore, bold 
toat the suit is within time. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Appeal prom Appellate Dacreb No. 707 of 

1918. 

April 28. 1920. 

Present: —Mr. Justice Das. 

TOKHAN PANDEY— Appbllamt 

tersHS 

SIVAKANTA PROSAD SINGH— 

RbSPO • OB T. 

Mortgage, jisufmctKary—Mortgagee to pay rent— 
Failure to pny—Relenption -Mirtga<jo>, whether 
entitled to deduction of rent agreel to be paid. 

A usufructuary mortgage provided that the mort¬ 
gagee should pay the aunaal reuc to the landlord, 
but he failed to do so and the debt became time- 
barred The mortgagor in suing for redemption 
claimed to be entitled to deduct from the principal 
mortgage money the sum whioh under the mortgage 
should have been paid by the mortgagee: 

Held, that the mortgagor was not entitled to the 
deduction bo claimed and that the mortgagee was 
entitled to the benefit of the non-payment, [p. 741, 
oel. 1.] 

Appeal from a decision of the District 
Judge, Saran. 

Messrs. Parmeswir Dayal and Jadubans 
Sahai, for the Appellant. 

JDDGVIENr.—This ap'peal arises out of 
a salt instituted by the respondent for 
recovery of poesession of certain lands or 
in the alternative for redemption, It appears 
that defendants Nos. 1 and 6, who are the 
tenants, gave the lands in dispa?-;) hi 
ueufiuotuary mortgage to defen-'m;? N > T 
with a condition that defendant No. 7 clv u'd 
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pay Bs. 6 8 as nnt to tbe landlord. 
Tbe ioterett of defecdact No. 7 is now 
vested io defendant No. 8. Tbe plaintiffs 
tbenaeelves are tbe landlords and parebased 
portions of tbe lands wbiob were mort¬ 
gaged to defendant No. 7. His suit for 
possession is cn tbe ground that tbe usu- 
fmotuary mortgage was a oollnsive doou- 
ment not binding on him and in tbe alterna¬ 
tive for redemption. Tbe question whether 
the dooument was a oollnsive one or not 
has not been oonsidered in the Court below, 
possibly for tbe reason that tbe Court of 
6rst instance bad found that tbe dooument 
was a geouine one. Therefore, we oannot 
be embarrassed by that question at all in this 
appeal. 

Now tbe only question is whether the 
plaintiffs are entitled to redemption. Clearly 
they are entitled to redemption on payment to 
the mortgagee of wbat is now dne by the 
mortgagors. Tbe qneetion, however, arises 
whether the plaintiffs are entitled to dednot 
Bs. 6-8 0 per year wfaioh under tbe terms 
of the dooument tbe defendant No. 7 
ebould have paid to tbe plaintiffs. Tbe 
oase of defendant No. 8 was that tbe sum 
was all along paid to tbe landlord. The 
landlord, however, denied that. Tbe 
Court below bas found that it baa not 
been paid and bas directed that this snm 
should be deduoted in tbe aooonnts which 
have to be taken of tbe anm dne by tbe 
mortgagor to the mortgagee. It seems to 
me that the case of Fakir Muhammad 
Khan v. Alt Sher Khan (1) is directly 
in point. In that oase precisely tbe same 
question was raised snd it was held that 
the mortgagee was entitled to the beDe6t 
of such noD-payment of rent to tbe 
Zemindar and that tbe mortgagor was not 
entitled to redeem (be mortgage on payment 
of tbe priuoipal sum after deducting the 
rent not so paid. It rests on tbe principle 
that that is a separate matter altogether 
in respect of which the landlord bad a 
right of action against tbe mortgagee in 
possession or if tbe landlord bad brought 
rent suits against (he original tenants, 
the tenants could have recovered the sums 
from the mortgagee in possessiou, but there 
cauDOt be an cauilable set off in a suit 
cf (his natuie. 1 would accordingly set 

(1) 10 Iml. Cas, 118, 


,[isao 

aside the jadgment and decree of the 
Court below and allow the appeal And 
direst that tho plaintiffs will be entitled 
to redeem tbe properties on payment of 
tbe sum of Hs. 439 to defendant No, 8, 
Tbe plaintiffs will have three months Ip 
redeem. 

Appeal alloteed. 


LAHORE HIGH COURT. 

Miscei/LANEODS EiBST Appeal No. 932 

OF 1919. 

July 21,1919. 

Presenti-^Mv. Justice Martineau. 
GDJAR SHAH —Creditob— 
Appellant 
versui 

BARKAT ALI shah—Imsoitemt— 

REaPONOBMT. 

Prowinewi Insolvency Act (III 0/1907^, m. 43, 46— 
Application by CTcditor asking action should be taken 
against irisolvent under s. 43, dismissal of—Appeal, 
whether lies — Revision, whether competent. 

No appeal lies against an order of a District Judge 
refusing to take action against an insoWent under 
section 4^ of the Provincial Insolvency Act, nor ifl 
such an order open to revision [p. 74^, col. l.] 

Miseellaceous first appeal from the order 
of tbe District Judge, Gurdaspur, dated the 
7 th January 1919. 

Mr. Mehr Okand Makaj-in, for the Appel¬ 
lant. 

Mr. Fakir Ohand, for tbe Respondent. 

JUDGMENT.—This is an appeal by a 
creditor from an order of the District 
Judge of Gurdaspur diemiesing an appli¬ 
cation for action to be taken agaiost an 
insolvent under section 43 of Act III of 
1907. Mr, Fakir Cband for tbe respondent 
takes tbe preliminary objection that a 
creditor bas no right of appeal under 
section 46, not being an aggrieved person, 
and be relies on lyappa Nainar v. HAanikka 
Aeari^l) and Ladu Ram v. Mahabir Frasad 
(2) which support his contention 

Mr. Mebr Cband, for tbe appellant 
contests the correctness of those decieions 

(1) 27Ind Cas 241j 40 U. 680, 

(2) 87 Tnd. Cas. 996} 89 A. I7lj 16 A. L. J. 81. 
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aod be bee referred to tbe following 
passage on page 35 of Baldwin’s Law of 
Bankraptoy and Bills of Sale, where a 
definition is given of tbe expression ^'person 
aggrieved” oontained in seotion 108 of 
the English Aet, The expression ’'person 
aggrieved” means a person who has 
suffered a legal grievanoe by a deoision 
whioh has wrocgfally deprived him of 
something or wrongfully refused him 
something or wrongfully affeoted his title 

to something .. "So a person who 

makes an application to a Court for a 
deoision or any person who is brought 
before a Court to submit to a deoision 
is, if tbe deoieioD is against him, a person 
aggrieved by that deoision.” 

It is contended on tbe strength of this 
definition that as tbe appellant’s applioa* 
tioD was dismissed he is a person ag¬ 
grieved and oan appeal, Mr MefarCband 
has also oited Burden, in re; Wood^ Ex parte, 
(3) in which a oreditor appealed in oiroum- 
stanees similar to tbe present, and bis 
appeal was beard on the merits. Tbe 
question, however, whether be bad a 
right of appeal was not considered in that 
case. 

With regard to the definition given in 
Baldwin’s Law of Bankruptcy and Bills 
of Sale, it appears to me that ibe second 
part of tbe passage quoted above must 
be read in oonneotion with tbe first part, 
and that the appellant could be regarded 
as a person aggrieved by tbe dismissal of 
bis application only if the application was 
one wbioh the Insolvency Act entitled 
him to make. Now tbe Aot does not 
provide for any application being made at all, 
either by a creditor or by anyone eUe, for 
action to be taken against tbe debtor under 
section 43; sub seotiou (2) of that seotiou 
merely says (bat if a debtor does certain 
acts, tbe Court may pass a certain eentei.oe 
on him. Although it is usually on the 
application of a creditor that a Court takes 
action under section 43, tbe Court is in no 
way bound to entertain aucb au applioa(iou, 
wbioh is not one reeognizsd by the Aot, and 
consequently if the Court deoliues to enter¬ 
tain it, the oreditor cannot be sa'd to bo 
a person aggrieved.” For this reasjn, 

(«> ( 1888 ) 21 Q, B. D. 24 ; 67 L- J. <;*- B. ^ 70 ; 6 ;? 
L, T- 36 W. R. 896} 6 Morrell 186. 


rather than for tbe reason given in iyappa 
Nainar v. Manikka Asari (1) the decision in 
wbioh appears to me to be based on a wrong 
analogy, I hold that tbe creditor has no right 
of appeal. 

Further, in my opinion, the order appealed 
against is not really an order under section 
43 (2) of Aot III of 1S07 at all, and for 
that reason also is not appealable. The 
only order contemplated in section 43 (2) is an 
order sentencing the debtor. 

The section contains no provision what¬ 
ever for the passing of an order dismissing 
au application against the debtor (the mak¬ 
ing of such an application being itself 
not provided for) or even of an order ex¬ 
onerating tbe debtor in respect of tbe 
offences mentioned, and any such order, 
however proper it may be, is not an order 
passed ' under” section 43 or any other 
section of tbe Aot. This conclusion may 
seem anomalous, but 1 think it is unavoid- 
abla. 

Mr. Mebr Chand asks that if tbe appeal 
does not lie it may be treated as an appli¬ 
cation for revision, but it is olear that an 
application for revision also is not main¬ 
tainable, for, as the Distriot Judge was 
not bound to entertain tbe application made 
to him by the oreditor, he* committed no 
illegality or irregularity in dismissing it. 

I dismiss the appeal with costs. 

Append di$m\s8ed. 


OUOH JUDICIAL OOMMISSIONEa’S 

COURr. 

Sbcono Civil Appb4L No. 143 of 1919, 

January 27, 1920. 

Present: —Mr. Lindsay, J. 0. 

PUDAI RAM —Plaintiff—Appellant 

xersus 

BAIJNATH LAL and OTdBRs— DEFiNDANri 

—Respondents. 

Hi'nhi Latv—Joint famUfj ^Ancestral proportj/, 
iiutitrj «/ ^Property in.heritt.rl from collaterals, whether 
unc'^stral—Alienation—Pither, power of, to uhcuite 

family property—AntecedeiU debt, meaniaj of. 

Uuder the Hiodu Law property e-quu-ia 
iulientaace from a collateral roliuI-Mi 
property, [p. 747, col, 1J 
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Joint family property may be sold or charged 
by the father in order to discharge an antecedent 
debt, that is to say, a debt inoarred not only prior 
to the date of the sale or charge bat incurred 
wholly apart from the ownership of the joint estate 
or the security afforded or supposed to be afforded 
by it. Where joint family property is thus sold 
or mortgaged, no question arises as to whether the 
antecedent debt was incurred for legal necessity 
or for other purposes binding upon the sons or as to 
whether the transaction entered into by the father 
is enforceable against the sons during his lifetime, 
[p. 747, col. 2.] 

Appeal from the deoree of the District 
Judge, Fyzabad, dated the 24th February 
1919, confirming that of the Subordinate 
Judge, Sultanpar, dated the 25tb February 
1918. 

Mr. A. P. Sen, for the Appellant. 

Mr. NtamatuUah, for Respondents Nos. 12 
and 13. 

Mr. S. N, Roy, for Respondents Nos. 15 
to 17. 

JUDGMENT.—This appeal has arisen out 
of a suit brought by the plaintiff'appellant 
Pndai Ram to recover a sum of Rs. 2,023 
alleged to be doe on a mortgage executed 
by the first defendant Baijnatb Lai on the 
2oth May 1910, The prinoipal money 
seoured by the mortgage was a snm of 
Rs. 450. This prinoipal money, aosording 
to the reoitals in the bond, was applied in 
the discharge of four bonds previously exd> 
outed by Baijnatb Lai; three of them 
were unregistered and one registered. The 
balance of Rs. 10 8-0 is alleged to have 
been the costs inoarred in executing and 
registering the deed. The defendants Nos. 2 to 
IS were impleaded as subsequent transferees 
from tbemortgagorand the defendants Nos. 19 
to 21 are the sons of the mortgagor. The 
property mortgaged is said to consist of 
two Zamindari shares, one in Allahdadpnr 
and the other in Sudapur. 

The prinoipal contesting defendants were 
the SODS of the mortgagor. They pleaded 
that there was no legal necessity for the 
mortgage, that the property in suit was 
ancestral property, that the property in 
Sndapnr was in any ease only an interest 
created by a lease for saltivation and was 
not, therefore, capable of transfer and lastly 
that the rate of interest was unoonsoioDable 
and penal. 


SB regards the item of property eitaated 
in Sudapur, All that the Subordinate Judge 
said regarding this property was that it 
was only a oultivatory holding and, there* 
fore, incapable of transfer. As regards the 
item in Allahdadpnr he held that the pro¬ 
perty was ancestral. Regarding the ques¬ 
tion of legal necessity he was of opinion 
that the four bonds referred to in the 
mortgage dead bad been executed by Baij- 
nath Lai. As regards two of them, however, 
be found that Baijnatb Lai was not the 
only execntant. In one oase tbero was 
joined with him as oo executant a man 
named Dukhobhor, in the other the oo> 
executant was Nepal Singh. The Subordi¬ 
nate Judge found that there was nothing 
to show how much each oo-ezeontant borrow¬ 
ed. The plaintifi’e story was that Dukhobhor 
and Nepal Singh were merely sureties for 
Baijnatb Lai, but the Subordinate Judge 
has held that this fact was not proved. 
In this view he exempted the sons from 
liability in respect of these two bonds, 
holding further that there was no evidence 
of legal necessity. With regard to the 
other two bonds he found that although 
they represented antecedent debts, still there 
was no proof that the sums had been 
borrowed for purposes of legal necessity. 
With regard to the item of Rs. 10 8-0 he 
pointed out that this sum was declared by 
the deed to be payable before the Sub Re¬ 
gistrar. No mention of payment having 
been made before the Sub Registrar was to 
be found in the registration endorsement, 
although there was an admission in the 
endorsement that this money had been re¬ 
ceived. In any case the Subordinate Judge 
held that this did not constitute an antece¬ 
dent debt. It appears that the Subordinate 
Judge was pressed with the argumeut that 
if the debts were proved to be antecedent 
debts, there was no need to prove legal 
neaeasity. He disposed of this argument by 
saying that the Privy Oounoil bad rejected 
this view in a case recently decided, namely, 
the oase of Sahu Rim Chandra v. Bhup Singh 
(1). The result was that he refused to give 
any decree on the mortgage. He gave a 
simple money decree against the first defend- 


On the question as to whether the pro¬ 
perty wae ancestral or not, the first Court 
did not come to any definite finding 


(1) 39 Ind. Oas. 2?0: 44 I. A. 126' 21 O W N 

S 19 Bom. L. B. 

498; 26 C. L. J. 1; 33 M. L. J, 14; fl917) Itf. W K- 

139; 22 M. L. T. 22; 6 Ii. W.218j 89 A. 437 (P, 0.i 
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ant Baijnath Lai. He overrnled the 
defenee refirardtngr the high rate of interest 
and deoreed interest at the oontrast rate. 

The case then came in appeal before 
the learned Dlstriot Jndge. The drat qaes* 
tion wbieh was argoed before him was 
whether or not the property in Sadapar 
was ancestral. It seems that this property 
had been aoqaired nnder a lease (Exhibit 
SI) granted in favonr of Ram Adbin, the 
nnole of Baijnath Lai. Accordingly to the 
view of the learned Judge this property, 
whether aoqaired by Ram Adhin for him* 
self alone or whether aoqaired by him as a 
member and for the benefit of the joint 
family, was at the date of the mortgage by 
Baijnath Lai ancestral property in his hands. 
This is in my opinion an erroneoos view. 
If it is found that the property descended 
to Baijnath Lai from his ancle Ram Adhin 
by inheritance, then it certainly is not 
ancestral property in the hands of Baijoath 
Lai. No property aoqaired by inheritance 
from a collateral relation can be ancestral 
property nnder the Hinda Law. As regards 
Allahdadpar he found that this priperty 
was ancestral, and in view of the evidence I 
think there can be no doabt that this finding 
is correct. 

The next qaestijn argued before the 
learned Jndge was whether the mortgage 
in Buit was binding upon the eons of Baij* 
uath Lai. The only gronnd npon which 
it was argaed before the Judge that the 
mortgage was binding was that it bad been exe* 
oated to pay off antecedent debts contracted 
by Baijnath Lai. The Judge goes on to say 
thac it bad not been proved that any of these 
antecedent debts bad been contracted for 
legal necessity or for any other purpose 
binding on the sons of the first respondent. 
Consequently as Baijnath Lai was still alive, 
his SODS were not bound by the mortgage 
effected by him. The learned Jodge says 
that he relies for this view upon the 

Privy Council ruling to which I have jnst 
referred. 

In my opinion bith the Subordinate Judge 
and the learned District Judge have mis¬ 
applied the law laid down by their Lord- 
ships of the Privy Conooil. It is nob correct 

judgment Uys down that 
where the case for the plaintiff is foan Jed up m 
a ransaotion entered into for the purpose of 

discharging antecedent debts, it mast be .^hown 


that the antecedent debts were oontraeted for 
legal necessity or for other purposes binding 
npon the eons. This matter is clearly dealt 
with at page 134 of the report of 44 I A. 

Bam Ohandra v. Bhup Sinffh (1)]. 
After referring to the statement of the law 
by Lord Hobhouse in Musammat Nanomi 
Bahuasin v. Modhun Mohun (2) their Lord- 
ships say as follows:— 

In their Lordships’ opinion these expres¬ 
sions, which have been the subject of so 
much difference of legal opinion, do not give 
any oonutenanoe to the idea that the joint 
family estate can be effectively sold or charged 
in such a manner as to bind the issue of 
the father, except where the sale or charge 
has been made in order to discharge an 
obligation not only antecedently ioenrred 
but incurred wholly apart from the owner- 
ship of the joint estate or the security 
afforded or supposed to bs available by such 
joint estate.” 

It is clear from this statement of the law 
that their Lordships recognise an established 
exception to the rule that family property 
cannot be dealt with by one oo-parcener 
without the consent of the other oo-paroe- 
ner. It clearly ebnws that joint family 
property may be sold or charged by the 
father in order to discharge an antecedent 
debs that is to say, a debt incnrred not 
only prior to the date of the eale or charge 
hut incurred n holly apart from the owner¬ 
ship of the joint estate or the security 
afforded or supposed to be afforded by it. 
Id the present case the plaintiff shows that 
the mortgage in suit wan executed for the 

purpose of disohargicg debts incurred under 

four bonds exsontsd a long time prior to 
the date of the mortgage. There can be no 
question, therefore, that they are antecedent 
debts in the sense that they were in point 
of time anterior to the date of the mort¬ 
gage; and further, as the debts were incnrred 
by the execution of the bonds, it is equally 
clear that they were not incurred on the 
security of any joint family property. 
There can be no question, therefore, of the 
plaintiff’s right to enforce this mortgage 
agulnst the sons in the lifetime of their 
frt her to the extent to which it is shown 
that these bonds represent liabilities actually 

(2) n I. A. 1; 4 Sar. P. C. J. 682j f*, 21 : Ul 

[jid. Jur. 161? 6 Ind. Dec. (.v. s.) 510. 
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iooDired by the father. The ease mast be re¬ 
turned to tbe Distriot Judge for Ondings on 
the following issnes:^ 

(t) Is the Sodapur property ancestral pro¬ 
perty or not P 

(2) Further, is this property transferable 
or not ? 

(3) To what extent do the bonds referred 
to in tbe deed of mortgage represent liabi* 
litiea inoorred by tbe first defendant Baijnatb 
Lai himself P 

Findings on these issues will be returned 
to this Court within six weeks from the 
date of the reoeipt cf this order of remand, and 
ten days to run from the date of the lower 
Court's finding will be allowed to the parties 
to file objeotioDS. 

Issues remitted^ 


CALCUTTA HIGH COURT. 

APPKALS FaOM APPELF.ATft DicaEES 

Nos. 1717, 3i03 to 3;i06 of 1915. 

January 6, 1920. 

Prfsenf:—Justioe Sir N. R. Cbalterjea, Kr,, 
and Mr. Justice Panton, 
MADHABI SUNDABl DASYA and 

OTHEBi— PLAl>TlFFd—APPELLANTS 

versus 

SYAMAOHARAN BISWAS and ortshs — 

— DtFEHDANTS—Re«POtDgNTS. 

Landlord and tenant-Additional rent for addition- 
al area, suit fo)—Standard of tneasurement—Presump¬ 
tion. 

Where in a suit for additional rent for additional 
aroi the standard of measurement set up on behalf 
of tho plaintiff is inconsistent with the hihuliyat 
upon which the suit is based, it cannot be presumed 
that the present standard of measurement was tho 
standard in use at the time when the lands comprised 
within the tenancy wore originally measured. 

Appeal against the decision of the 
Special Judge, Farid pur, dated the let June 
19)5 revereiDg that of the Assietant Settle* 
raent Officer, Baliakandi, dated the 10th 
November 1914. 

Dr. Dwarka Nath Mifferend Babu Manindra 
Noth jdstier for Babu Batkant Nath Miiier, for 
the Appellante. 


Babos Biraj Mohan Majumdat ind Baffin 
Behari Mallick, for the Respondeoti. 

JUDGMENT.—The qaestion involved in 
these oases is whether the landlord is en¬ 
titled (o additional rent for additional area. 

The plaintiS proved that there was 
measurement in 1276 and adduced evidence 
to show what tbe standard of measurement 
was in that year. The learned Special 
Judge, however, baa disbelieved that evi¬ 
dence. 

It is contended before as that tbe present 
standard of measurement ought to have been 
presumed to be tbe standard in nee in 1276, 
and reliance is placed upon the judgment of 
Mookerjee, J., in the case of Ishan Ohandia- 
Muter V. Raja Ramranjan Ohakarhutty (1)^ 

It is unnecessary to consider the effect 
of the passage in tbe judgment of Mooker¬ 
jee, J., at page 132 in that case, because 
in tbe present case the learned Spesial 
Judge finds that the standard of meaenre.- 
ment set up on behalf of tbe plaintiff 
would be inconsistent with the kabuliyat 
opoD which the suit is based; and be points 
out several oiroamstances showing that the 
standard of measurement set np conld not 
be correct. 

We are, therefore, unable to bold that tbe 
learned Special Judge has committed an 
error of law in holding that tbe plaintiff 
baa failed to prove that tbe defendants 
were bolding any land in excess of tbe area 
for which they were paying rent. 

It may be mentioned that no case of en- 
oroaohment beyond tbe boundaries mentioned 
in the lease wae made in tbe plaint nor fonnd 
by tbe Court below. 

In the ciroumetanees, the appeals must fail 
and are dismissed with costs. 

Apfeals dismissed, 

(I 2 C, L. J. 125at p 132. 
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NAGPDR JUDICIAL COMMISSIONER’S 

COURT. 

SiCOKD ClVJL ApPBaL No. 603 OP J917. 

January 2, 1920. 

Sir Henry Drake-Brookman, 

J.C. 

JHIBLIA— Plaiutifp—Appsllint 

versus 

DAWLATYA and OTBERS— DsFBNDiNT3 — 

Rb^pokdbnts. 

Koiwar —Village service tenant —Kotwaro^ce, 
but continuing in possession of portion of village service 
holding — Settlement, new, effect of, on arrangement — 
C. P. Tenancy Act (SI of 1898;, s. 68 (2;, applicabi¬ 
lity of. 

J. and X were Kofcwars in a village and each held 
one of two fields which constitnted the village ser¬ 
vice holding. It was subsequently decided that one 
Kotwar would suffice, and the question was which 
of the two should be dismissed; this was decided 
by the parties drawing lots, it being understood that 
the loser would continue for his lifetime in posses¬ 
sion of the field ho was cultivating. J. lost and was 
thus deprived of the office of Eotwar, but he con- 
tinned in possession of the field ho was cultivating, 
and the wajib-ul-an was corrected accordingly In 
the new settlement some years later the village 
service holding was recorded in the sole name of 
N. B son D., who consequently ejected J. J. brought 
the present suit for re-inetatement in possession and 
correction of tho wajih-ul-arz. The suit was resisted 
on tho gi'ound that the arrangement by which J. 
was displaced,as Kotwar but was allowed to continuo 
in possession did not bind the succossors-in-office 
of A’’, and that under section 66 (2) of the C. P. 
Tenancy Act, J.’s sub-lease exceeding one year at a 
time was void: 

Held, that section 56 {21 of the C. P. Tenancy Act 
did not apply; that as the sub-tenancy created in 
favour of J. was part of the arrangement whereby .V. 
became the village service tenant, it would be 
inequitable to permit the ejectment of J. merely 
because a now settlement had been made or because 
N. had ceased to bo Koiwar. [p. 751, col. 1.] 

Appeal against the decree of the DI>«trtot 
Judge, Nagpur, in Civil Appeal No. 95 of 
1917, decided on the 14th Septeoaber 1917. 

Mr. A, 0. Boy, for the Appeallant. 

Messrs. A. Bhoguant and V. V. Chitale, 
for the Ref-pondents, 

JUDGMENT.—The suit out of whiob this 
eeoond apoe.l arises was brought by the pre- 
ientrespoedoot Jhiblia on the • 5th February 
obta.'n possession of Khnsra nambcTs 
0^4/1 and 10i/2 in Maoza Jakhegann, 

® defenlants we^e one Narnia 

his four sons, of whom t ie eldest i.-j 

suit v./A't pef’diiig in 

tbe Court of first insfcar oe, l)i at! itm'' .^on 
Bodria, a minor, was added a.s oo-nefendanr, 
riamia died after the case was do^idcci by 


the lower Appellate Court and bis fivaao* 
defendans are now the sole respondents* 
WiiSa Matzv Jakbegaon oame to be 
settled in 1893>94, tbe plaintiff Jbiblia ar.d 
tbe late Narnia were the Kotwars, eaoh 
having snooeeded his father in this ofl5oe. 
The village aeivioe bolding enjoyed by tbe 
Kotwars ooDsisted of survey numbers 104 and 
105 of whiob Jbiblia oooupied number 104 
and Narnia number 105. The Settlement 
Offieer decided that one Kotwar sufficed 
for the village and Jbiblia was dismissed 
the queitioQ which of tbe two Kotwars 
should bo retained having been decided by 
lot in Narnia’s favour, it was, however, 
arranged that Jbiblia should refain pos* 
session of number 101 paying the assess* 
ed rental of R) 6 to Narnia. The jama* 
bindi of tbe settlement record (Exhibit 
P-3) shows Jbiblia as Narnia’s sob^tenant, 
Narnia himself lelrg recorded as tbe 
village service tei ant. 

The xoa.ib-ul art (Exhibit P 4) contains 
an entry on tbe subject which has been 
translated tbae:-' 

‘ As Jbiblia is a Kotwar of long stand¬ 
ing, be should himself cultivate Kotwardung 
whiob is at present under his cultivation 
and should pay Rs. 6 rent of Kotwardung 
to Narnia, eon of Labu.” 

It also appears from Exhibit P-I that 
the total rent assessed upon numbers 1C4 
and r.5 was Rs. 9 and that Narnia’s cash 
remuneration payable by tbe malguzars 
was to be redoood by the whole of this 
amount. 

Tbe new eettlenient came into force on 
the Ist July 1913. The defendant D.)wlatia 
was appointed the sole Kotnar ai d tbe 
entire village-service bolding, consisting of 
new numbers .Of'i, lO-j/2 and 105, was 
recorded in bis sole name. Number:^ 104/1 
and 104,'2 ourrespond to the old number 
104 and the assessed rental theieon ia 
now Its 8. The new wajib-ul arz contains 
on clause like that above reproduced from 
tho u'ajib-ul-arz of 1893-94. 


iho allegation in the plaint is that 
Niuia and his son, after aosepting rent 
f the agricultural yeira 1913-14 and 
1.U I-), ejected the plaintiff in July 1914, 
Tho plaintiff claimed, in addition to ra-iu- 
statement in possession, correction of the 
now waiib ul arz and the oouneoted J'D.l.i. 
by inclusion of a clause in tne 
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former terms, the rent payable being: Rs. 8. 
In the coarse of these trials the defendant 
Dowlatia resigned his post and obtained 
the appointment of his sou Bodria as 
Kotwar with the defendant Bitkia as 
bis gnardian. 

The defence was that the plaintiff re 
mained in possession of old camber 104 
by virtue of a private arrangement between 
himself and Narnia, aooordingl to which 
Narnia was to be aesisted in the Kotwar’s 
duties, and that this arrangement did not 
bind any of Narnia’s sacoessors in>cfB3e. 
It was also contended that ander section 
56 (2) of the Tenancy Act, 1:398. which 
is practically identical in terms with 

seouion 50 B (2) of the Act of 1883. 
the plaintiff’s sab leise, if for a period 
exceeding one year at a time, was void. 
Other pleas aUo were pat forward, bat 
with them we are not now oonoerned. 
The following issaes among others were 
framed: — 

‘‘i. Whether the plaintiff oontinaed to 
remain in poasession of the held under the 
orders of the Settlement Offise at the 
settlement of 1893 94, or whether the 
plaintiff was in possession of the field 
under the 'private arrangement between 
defendant No. 1 and plaintiff as alleged by 
the defendants? 

2. What is the effect of the settlement 
entry on the rights of parties? 

6. To what relief are the parties eo* 
titled?” 

The trial Jndge held that a right of 
snb’tenanoy was created in favour of the 
plaintiff by the settlement of 1893*94 and 
that the plaintiff was entitled to remain 
in possession of number 104 for bis life¬ 
time, provided be paid the assessed rent. 
The plaintiff accordingly obtained a decree 
directing insertion in the wajib-ul are of a 
olauee similar in effect to that above Quoted 
from the wjjib ul arz of 1893 94 and 
ordering the defendants to re-instate him 
in possession of new numbers 104/1 and 
104/2. 

In appeal the District Judge took a 
different view. He considered that the 
Settlement Officer could not do more than 
obtain from Narnia an undertaking that he 
would sub let number 104 aunually to 
Jbiblia and that such a promise, though 
^obbless given, could not hind Narnia, 


who was entitled under section 56 (2) of 
the present Tenancy Act to treat the 
plaintiff as at best a yearly sub tenant. 
The trial Judge’s decree was, therefore, 
reversed and the plaintiff’s claim was 
dismissed, each side bsing ordered to bear 
its own costs. 

The plaintiff has now preferred this second 
appeal. 

In this Court it is again contended on 
behalf of the plaintiff that there was no 
private arrangement between him and 
Narnia and that the settlement of 1893^94 
constituted a biudiog decision that the 
plaintiff should remain in possession of old 
number 104 daring his lifetime. For the rs* 
spoodente it is nrged that unless the plaintiff 
held by virtue of an agieemsut with Narnia he 
could have no rights at all, inasmuch as 
seotion 72 of the Lind Ravenus Act. 1881, 
did not empower the Settlement Officer to 
create any sub tenancy but merely to 
ascertain and record the status of all 
teoanta occupying the lands respsotivaly 
held by them, the conditions on which 
they respectively held such lands, and 
the rents (if any) payable by them ras* 
peotively. 

There is evidence which the District 
Judge evidently believed that the clause 
in the wajib-uharz of 1893 94 was inserted 
with Narnia’s oonoarrenoe. There is also 
no reason to suppose that the Settlement 
Officer arrogated to himself a power of 
creating a snb-tenanoy which he did not 
possess. The Teoanoy Act of 1583 did 
not contain any provision oorrespondiug to 
the proviso in seotiou 56 (1) of the present 
Act, and 1 think it must be taken that 
the Settlement Officer did tbs bsst he 
could for the plaintiff by arranging fur 
him to be Narnia’s sub tenant, The QueatioD, 
however, remains whether this arrangement 
between the plaintiff and Narnia should 
not be treated as binding upon the Hot- 
war for the time being for the term of 
the plaintiff's natural life. This point 
is raised iu the third ground of appeal 
in coDDection, with which it is conceded 
for the plaintiff-appellant that the arrange* 
ment come to at the settlement of ^ 
1893 94 oaunot enure after the plaintiff’s 
death. 

In my opioton the ausstion just msn* 
tioned should be answered in the affirmativo* 
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I do not think that sab seotion (2) o£ 
■eotion 60.B in the Tenanoy Aot, 18S3, 
Bhoald be regarded as governing the oase. 
1 he arrangement by whioh the plaintiff, 
appellant besame a sub-tenant should be 
taken as merely part of one whioh settled 
the question which of the two Kotwars 
should remain as the single Kotwar re. 
quired. Bach of the two men agreed to 
settle by drawing lots which should be 
the Kotwar, but this was surely on the 
nnderstanding that the W wo aid, as part 
of the arrangement, continue for his life- 
time in porsession of the land which be 
was actually cultivating. In the words of 
the learned District Judge: "Before the 
ballot both candidates would readily agree 
that whichever was chosen would not at 
once d.etupb the other: they would even 
insist on the agreement being made as 
permanent as possible and would be likely 
to make a special request that mention 
^ould be made of it in the wajib ularz" 
Had It been a condition of this solution 
of the problem that the plaintiff should 
assist Namia m discharging the duties of 
Kotwar the fact would have been mention, 
ed in the «:ajt6 ularz and in the jama- 
6a«dt. The position then was, not that 
JNamia having been recognised as Kotwar 
and vilJage.service tenant made a trans. 
fer of his interest in part of the holding, 
but the sub tenancy was in effect created 
as part of the arrangement by which 
Narnia became the village service tenant 
Id this view it would be inequitable to 
allow the plaiuliff to be ejected merely 
because a new settlement has been made 

Kotwar^"*^ has ceased to be 

'ini* set aside the decree of the 

lower Appellate Court and reetore that of 
the trial Judge, with the modiBcation that 

new waiib’ 

w.Il make it elear .that the anb- 
ejeatment will enure for hia lifetime only, 

in al,th!f;/Ctr.“' 

Appeal alloiced, 
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OUDH JUDICIAL COMMISSIONER'S 

COURT. 

Rent Appeal No. 4 c? 1919, 

March 12, 1919. 

Prcienf:—Mr. Daniels, A. J 0 

RAGHUNATH SINGH-Difbndant— 

Appellant 
tersui 

HAR DAYAL SINGH— Plaintiff_ 

Rcsponi.ent. 

Profits, sail foi^Evidence of collections, absence of^ 
Presumption—Basis of calculation. ^ 

Where in a suit for profits of land the recorded 
ne y® suspiciously low. and the defendant 

neither produces nor gives any evidence to show 
what was collected, the Court would be justified 

amount of the rolts had 
been collected and in assessing the profits on the 
basis of the gross rental, [p. 761, ©ol. 2 J 

T f ‘he District 
jQdge.Hardoi, dated the 4th January 1919 

eonOrming that of the Honorary Assistant* 

Colleotor, let Class, Bandila, dated the 10th 

Babu Bishethirar Notk Srivadava, for the 
Appellant. 

^^Syed All Mohammad, for the Respond. 

JUDGMBNT.-This is an appeal in a suit 

question for decision ie 
whether the lower Courts were right in 

aesessiDg the proBts on the basis of crosa 

tMs“ ‘ district Judge has done 

this on the ground that the recorded eolleo- 
dona are saapio.oasly low. being only 60 
per cent, of the rental, and that the defend, 
ant Lambardar has neither prodnood any 

This finding ia attaokad on tha ground 

ha had "“ii ‘>5’ ‘he plaintiff that 

Thia^ ^ «o>>eeted rent from a few teuanta. 
Thia would ordinarily be etrong argument 

againet the learned Diatriot Judge’s deei- 

, 100 . but the faete in this ease are pe,u. 

bar. The Aesietant Colleotor appointed a 

Commieeionerte verify the eolleetione on 

l‘!an;t;ml^Lm’’'t“had‘’:tr, 

the defendant did not do likewise and the 
Comm.3aiODor found reason to believe that 
a number of tenants were shown aa in 
arroRr who had really paid Ih^ a • * 
ant Colleotor gave "thr^def ndant"!t 
opportunity of prodnoing witneeeee I T 
ocuUe before him, but he failed to To'. 
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Under the eironmetanoes it seems to me 
that the Assistant Colleotor was folly 
jostiBed in preanmint; that the loll amonnt 
of the rent had been oolleoted and I 
deoline to dietorb the deoision of the Court 
below. 

Cross objeotions have been filed olaiming 
fotore interest and Pleader's fee in the 
first Court which was disallowed. On 
the whole 1 see no reason to interfere with 
the discretion of the lower Coarts in these 
respects. I dismiss the appeal with oostr 
and also dismiss the oross-objections bat 
in this case without costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

ArPEiL PROM Appellate Decree No. 80> 

OF 1918. 

April 23, 1920. 

PrcietJt:—Mr. Justice Das, 

SUKHAN RAI and otbers—DEPENO iUTS 
Isr Pahtt—Appellants 
tersus 

CHAKOWRl SINGH and oTaERS— 

Pliiatifps and LALDHARI GOPE and 
OTHERS—Defendants 2nd Partt— 
Respondents. 

Evidence Act (I of 1872>, s. 92—Oral evidence to 
vary or contradict terms of document, admissibility of. 

Evidence of acts and conduct of parties is^ not 
admissible in order to contradict or vary the written 
terms of an agreement, [p. 763, col. 1.] 

Appeal against the order of the District 

Judge, Darbhanga. 

Mr, A. B. Mufeer;!, for the Appellants. 

Messrs. Kulwant Sakay and Jadubans 
Sahap^ for the Respondents. 

JUDGMENT.—This appeal arises out of 
a suit instituted by the respondent Chakowri 
Singh for recovery of possession of ly bighas 
of land. The plaintiff relies upon a Kobala 
executed in his favour in December 1915 
by the defendants first party, who admittedly 
at one time bad title to the land in dispute 
and were competent to deal with it. It 
appears that prior to this Kobala the 
defendants second party had executed a 
mortgage deed in favour of defendaots first 


OASES. [IS^ 

party and the Kobala in favoor of the 
plaintiff was expressly aabject to the mort* 
gage in favour of the defendants first par^, 
The plaintiff deposited the mortgage money 
under section 83 of the Transfer of Pro* 
perty Act and then icstituted the present 
suit for recovery of possession of the land ill 
dispute. 

The suit was contested by defendants 
let party on the ground that though the 
document in their favour on the face of it 
was a mortgage document, still in reality 
it was a sale and that consequently the 
plaintiff could not oust them from possession 
of the land in dispute. It is conceded that 
the document purports to be an usufruO" 
tnary mortgage. The question whether 
evidence of acta and conduct of the parties' 
is admissible to contradict the terms of a 
document has been considered in many oases 
and has now been finally decided by tha 
Judicial Committee in the case of Mauny 
Kyin v. Va Shtoe La (1). In the case, 
of Balkishen Das v. W. F, Leggs- 

(2) the Judicial Committee bad held, 
that oral evidence for the purpose of. 
ascertaining the intention of the parties 
to the deeds was not admissible under 
section 92 of the Indian Evidence Act,. 
1872. This case was considered in many 
subsequent, oases especially in a case reported- 
as Khankar Abdur Rahman v. Alt Safes 

(3) on which the Court of firet instance' 
strongly relied, The learned Judges in that 
case pointed out. that though section 92 of. 
the lodian Evidence Act excluded evidence 
of any oral agreement or statement, it did 
not exclude evideroe of the acts and oondnot 
of the parties not being in the nature of. 
an oral agreement. The authority of that 
CQSS was very much shaken by a subsequent' 
deoision where the learned Judges held that r 
evidence of the acts and oonduct of tba^ 
parties could only be proof either of a? 
contemporaneous oral agreement varyioff^ 
the terms of the written agreement or of ft' 

t 

(1) 42 Ind. Cas. 642; 27 0. L. J. 176} 16 A. L. L i 
S20i 33 M. L. J. 648;. a P. L. W. 186; 6 L. W. 777i 22 

0. W. N. 257; 23 -M. L. T. 36; 20 Bom. L. B-278| 
(1918) M. W. N. 800; 46 0. 820; 9 Ii. B. E. 114; U 
Bur, L. T. 21} 44 I. A. 286 (P.O.). ^ u 

(2) 22 A. 149; 27 I. A. 68 at p.66} 4 0. W.N. 168; 2 
Bom. L. B. 623; 7 Sar P. 0. J. 601; 9 Ind. Deo. -.N. B.) 
1180. 

^8} 28 0. 253} 5 C. W. N. 351. 
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Bobsequeot oral agreement having the eame 
effeot. In the firet case olearly it would 
be inadmieeible nader eeotion 92. In the 
eeoond ease snob a sahseqaent oral agree' 
ment must obvionaly be pleaded. I am only 
referring to the eubaequent ease for tbe 
porpose of showing that the authority of 
the only deoieion of the Calcutta High 
Court eubeequent to Balktthen Dasy, W. F. 
Xeppe (2), namely, the decision reported as 
KhanJear Abdur Rahman y. Alt Bafez (3), 
has been much shaken. It is, however, 
unnecessary to consider all theee case?, because 
tbe Judicial Committee in the latest case 
reported as Afautjp Kyin v. Ma Shu'e La 
(1) bas 6nally decided that evidence of acts 
and conducts of parties is not admissible 
in evidence in order to contradict or vary 
the written terms of an agreement. In 
my view, therefore, the Court below has 
taken a correct view of the law on the 
subject. 

But it was argued with very great ingenu¬ 
ity by Mr. Abani Bhusban Mukherji on 
behalf of the appellant that though he 
eould not rely upon tbe document executed 
in bis favour by tbe defendants second 
party, still he was entitled to rely upon 
tbe facts showing that a new tenancy was 
oreated in his favour from tbe year 1309. 
He relies upon the eighth paragraph of his 
written statement, in which he states that 
“in tbe beginning of 1309 Fasli the name 
of defendant No. 1 was entered in the 
office of the Malik with respect to the 
disputed land and on the consent of Dhanoo 
Dope tbe jama of the said land was separated 
and a separate receipt was since then 
granted to theee defendents.” I do not think 
that the defendant is really pleading a 
new contract of tenancy in the eighth para* 
graph of the written statement. He i« 
merely relying upon the acts and oondaot 
of the parties showing that the document 
executed in his favour by defendant second 
party, though it purported to be a mort¬ 
gage deed, was in reality a oonveyanne. 
But even if Abani Baba's construction ot 
tbe written statement is righ». namely, that 
he wae pleading a new tenancy. I di not 
think that there is aoy dnding of tbe Courf 
below which supports him. The Coa^ t < f 
first instance considered this point and 
considered the point, it came deliberately 
|o the eoDolusion that tbe rent .-eoeints 


were not sufficient to establish that tbe 
defendants first party were recognised by 
tbe Maliks and tbe only finding of tbe 
Court of first instance was to the effect 
that tbe defendants first party used to 
pay rent separately for the disputed land 
on their own account, whether or not they 
were formally recognized as required by 
law. This finding was accepted by the 
lower Appellate Court and is, therefore, 
binding on me. Therefore, I must accept 
that tbe defendants Grst party paid rent 
to tbe Maliks and got rent receipts. But 
this is equally consistent with the defend¬ 
ants Grst party having paid rent as 
usofructuary mortgagee in actual possession 
of the land in dispute. In my view this does 
not amount to a finding that there was anew 
tenancy oreated in favour of tbe defendants 
first party. 

I am of opinion that tbe lower Appellate 
Court has taken an entirely correct view of 
tbe matter and I would accordingly dismiss 
this appeal with costs. 

Appeal dismissed. 


CALCUTTA HIGH COURT. 

Appeal PROM Order No. 30^ of 1918. 
December 11, 1919. 

Present: —Mr. Justice N. R. Cbatterjea and 

Mr. Justice Panton. 

ANNADA MOHAN ROY-Objectob— 

ApfELLAhT 

versus 

ATCL CH\NDRA CHACARBARrt 
CHOWUHURY AND OTnERs—P etitiohers 

— Re'»^ONDBM.L 

Cicd P’-'ii’c-birf (Act V vf JOOSy, s. I5J, 0, 
XX/, r. ly-v'Vv entitling two persons to recover 
utw'inol (fon each other—Vartg entitled to 

of exeenting 


c 

1 '' 



W!. 'i-e i'.ikIoi" a ilocivc two persons tiiv entitltxl 
IV , . 1 -,; .• 1 .v(j unequal sums from oai'li otlier, exemi- 
.1 - ' o'lly b‘j tak'Mi out, under t)rder XXI, rule 
. t!).' t'ivil Procedure Code by the I'Cisou 
r iiie larirer sum, am* for so much only up 

ni'l'.T (leJuctiug the smaller sum. ]f 
: ii i.a.iheu out without iimkiiij'tliis rieduction, 
0 c'" ui has |«o\vcr, under seeti<ni 161 of tin; Cc.i,*, 
•. M!"'l a rcriind of the sum i. 



■i *. 


eol. 2; !>• 765, col. 1.] 
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Appeal against (be order cf (he Sobordi* 
cate Jadge, 2iid Court. M^meoeiegb. dated the 
2l6t August 1918. 

Babn Rishori Lai Chatterjee, tor the Ap* 
pellant. 

Baba Krishna Kamal Maitra^ for the Re* 
spopdents. 

JUDGMENT.—'The appellant in tbia ease 
obtained a decree for rent for R^. 5,292 annas 
XO^bgandas together with Bs. 55l annas 13 
asooets. Under the same decree the defendant 
also was to get from the plaintiff the snm 
of Hs. 345, 1 anna on acooant of costs. 
There was an appeal against that decree by 
the plaintiff on the question whether the 
lower Court was right in bolding that the 
plaintiff must proceed against certain property 
in execution of the rent decree and bis appeal 
succeeded. 

In (be decree of this Court it was stated 
that '*the decree cf the lower Cenrt be varied 
in tbe manner following, namely, that the 
decree, in so far as it directs that the plaintiff 
shall recover tbe decretal amount with costs 
and interest by auction sale either of miras 
ijara cr the property given in security, be 
and tbe same is hereby set aside and in lieu 
thereof it is ordered and decreed that theexecu* 
tioD of the decree for tbe realisation of the dec¬ 
retal amount do proceed against the properties 
in Schedules A and B of Sohudule I, if still 
unsold, and then against tbe other properties 
of tbe defendants: And it is farther ordered 
and decreed that save and except the varia¬ 
tion as aforesaid, the decree of tbe lower 
Court he and the same is hereby affirmed.'* 
The decree then goes on to state that the 
plaintiff would be entitled to certain costs 
of this Court as also tbe costs of tbe lower 
Court from the defendant. Nothing was said 
as to tbe costs payable by the plaintiff to the 
defendant. 

The plaintiff deoreo holder applied for exe- 
oution of tbe decree and realiged the entire 
amount of the decree witbont setting eff tbe 
amount of costs which tbe defendant was 
to get from him under tbe decree under the 
provisions of Order ZXI,ruIel9, Civil Proce¬ 
dure Code. Tbe defendant then made this 
application for exeention of the decree in 
respect of Re. ■^45, 1 anna, tbe amount of 
eosts awarded to him against the plaintiff. The 
plaintiff laieed objections to the exeention cf 
tbe decree which were disallowed by the Court 
below, 


The plaintiff-appellant before us has raieed 
two contentione. Tbe first is that under tbe 
decree of the High Court, the defendant was 
not entitled to any costs at all, end secondly, 
that the defendant was not entitled to execute 
the decree, his only remedy having been to 
set off the f mount due to him under the 
provisions of Order XXI, rule 19. ' 

Tbe first contention relates to the oonEtruo- 
tion of (he decree. It is true that in the 
decree of this Court, there is nothing said 
as to the costs wfaioh tbe defendant was to 
get from tbe plaintiff under tbe decree of 
the lower Court, although it mentions the 
costs which the plaintiff is to get from 
the defendant. But in the earlier portion 
of tbe decree, it is expressly stated that 
"save and except the variation as aforesaid, 
the decree of Ike lower Court be and tbe 
same is hereby affitmed.” That shows that 
tbe decree of the Court of firet instance-was 
affirmed except as to the matter with respect 
to which this Court varied tbe decree,, and 
the mere fact that the costs payable to the 
plaintiff by tbe defendant were mentioned in 
the latter part of the decree (as in tbe 
printed form) dees not necessarily show that 
the decree of tbe lower Court in so fares 
it awarded costs to tbe defendant was set 
aside. We are accordingly of opinion that tbe 
lower Court was right in bolding that the 
defendant was entitled to get costs from fte 
plaintiff. 

Tbe next question is whether tbe defendant 
is entitled to execute tbe decree. Now, Order 
XXI,rule 19, of tbe Codelays down that where 
application is made to a Court for the exe* 
cation of a decree under which two parties 
are entitled to recover sums of money from 
each other, then (a) if tbe two sums are 
equal, satisfaction for both shall be entered 
upon tbe decree, and (5) if tbe two sums are 
unequal, execution may be taken out only by 
the party entitled to tbe larger sum and for 
so much only as remains after deducting 
tbe smaller sum, and satisfaction for the 
smaller sum shall be entered upon the decree. 
Under this rule, therefore, tbe only party 
entitled to execute tbe decree is tbe party 
entitled to the larger sum, but the party 
entitled to tbe larger sum is, under that 
rule, to take out executiOD for so much only 
ac remains after dedneting tbe smaller snm 
and satisfaction for tbe smaller sura 
has to he entered upon the deeree. Tbv 
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WftB uot done* Thd plftintiffi tborsfordi in 
taking oat exeontion for the entire amount 
of the deoree witboot dedootiog the sam due 
to the defendant, bad aoted in oontraventionof 
the provif^ione of that rule. 

Had the attention of the Goart been drawa 
to the fast that the defendant waa entitled to 
a oertain earn under the deoree, there is no 
doabt that the amoant woald have bean 
deducted and the plaintiff would not have 
been allowed to take out exeoution for the 
entire amoant and satisfaotion of 
the amoant doe to the defendant would 
have bseo entered upon the deoree. In these 
oiroamstanoes, we think that the plaintiff 
ooght to refand the amount which he had 
improperly taken under the deoree and al¬ 
though, etriotly speaking, the defendant is not 
entitled to prooeed in the ordinary way for 
exeodtioD of his deoree, we think that having 
regard to the olrcumstanoes of the oase, the 
defendant should be given relief under the 
provisions of section 151, Civil Prooedure 
Code, upon the applioation made by the de* 
fendant. 

The result is that the appeal is dismissed, 
but in the oireumstanoes we direot that eaoh 
party do bear bis own costs in both Courts. 

Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Miscbli.akioos Civil Appeal No. 61 or 1917. 

Marob 15, 1920. 

Present ;—Mr. Lindsay, J. C. 
Muiinmat R 1.TIPALI—PiiM.iriFP—. 

Appxllamt 

tersus 

BHAGWAN DIN akd OTaeag—D epb-vdants 

—Rbsponpekts. 

U. P. Land Revenue Act (III of 190 U, HO, 111 
-‘Partition proceedings pending—Suit ta Civil Court 
to determine question ol title, whether competent — 
. /urMdictton of Civil Court, 

Whore the partitioo of a village is appliv-l 
for and nobioes of the application aro served on tli" 
parties under section 113 of the U. P. Land Kevo- 
nue^ Act, and they have ample opportunity of 
nismg a olaim to the land under sectioii 111 of tho 
Act, but they fail to do so, and no roferouoo Is 


made to the Civil Court for the purpose of having 
the question of title determined, nor does the 
partition Court decide any such question, the Civil 
Court has no jurisdiction to entertain a suit for a 
declaration of ownership of a partioular plot of 
land in the village. Cp. 766, col. 2.] 

Appeal against the order of tbs Sub* 
ordinate Judge, Sultanpur, dated the ll^th 
September 1917, upholding the order of the 
Additional Munsif, SuUanpur, dateJ the 
25th June 1917. 

Syed All Idohammad, for the Appellant. 

Pandit Barkaran Nath Misra, for the 
Respondents. 

JUDGMENT.—This is an appeal against 
the order of the lower Appellate Ocurt 
direoting a oertain plaint to be returned 
to the plaintiff for presentation id the 
proper Court. The question, which is to 
ha desidad here, is whether or not the 
view taken by the Court below regarding 
the question of juriediotion was a oorreot 
one. 

The dispute relates to a oertain pbt of 

land eituate io a village oalled Khargipur, 

87 old 

namely, Plot No. 365 “^^- The plaintiff 

was iditsammat Ratipali and she claimed as 
against the seven defendants, who were 
impleaded, a deolaration that she was the 
owner of this partioular plot. The defeuee 
on the merits was that Ratipali bad no 

title. 

The plea of want of jurisdiotion in the 
Civil Court <0 entertain the suit was 
raised in the Court of Bret inetanoe. The 
Munsif held that the Court bad no juris* 
diction. He also proceeded to deal with 
the oaee on the merits and dismissed 
the olaim on the ground that the plaintiff 
had failed to make out any title to 
the property in question. In appeal the 
Subordinate Judge has upheld the view 
of the Court of first inetanoe that the 
suit was not entertainable. It appears 
from the perusal of a partition record 
wbiob I bave bad oalled for that on the 
14th or 15tb of August 1913 an applioation 
fer partition of this village was made by 
a number of 00 sharers. It is proved that 
a notioe was issued under seotion 110 of 
the U. P. Land Revenue Aot. It is proved 
that a notios was also sent to 
Ratipali, who on the date 6 xed fo** tin 
of objections put in a petitioio io tl*. j . ^ 
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that she bad £.0 objeotion to partition being 
made. She asked that a separate allotment 
of her property should be made to her. 
It is perfeo'ly clear, therefore, that if 
Mnsan.m^t Ratipali bad any question of 
proprietary title to raise she bad the 
opportunity of doing so. She was served 
with the notice under seotion 110 of the 
Laud Revenue Aot. In the year 1916 the 
defendants piesented an applioition to a 
Revenue Court regarding the number now 
in dispute. They asked for oorreotion of 
the khiwat^ alleging that this plot bad 
been held in mortgage by oertain persons 
aud that the mortgage had been redeemed 
a good many years before. Tbe notice of 
this application was served upon tbe 
plaintiif. She appeared in the mutation 
Court and put forward the plea that tbe 
property was not held in mortgage bnt 
belonged to her under a oertain deed of 
sale which she was unable to produce. 
Her story waetbat tbe deed bad been destroy* 
ed. Tbe Revenue Court ordered mutation to 
be made in favour of tbe defendants, and 
it is in conscquenoe of this order that tbe 
present suit for declaration ban been 61ed. 
At the lime tbe suit was filed tbe partition 
of tbe village was still going on, proceed¬ 
ings having been delayed owing to tbe 
abtecce of one of the necessary parties on 
war service. 

The law relating to the authority of Civil 
Courts to entertain suits regarding title 
in cases whero the partitioo of a village 
has been applied for has been laid down 
in a Bench ruling cf this Court reported 
as Mukhtar Ahmad v, Barati Lil (1). 
Bearing in mind the principles which have 
been laid donn in that judgment, it is 
apparent that the plaintiff here had no 
right to invoke tbe jurisdiotion of the 
Civil Court. It has already been mentioned 
that a nctios of the application for parti¬ 
tion was served upon her and that 
she bad tbe opportunity of raising a 
claim to tbe land in suit under seotionlll 
of the Land Revenue Aot. She failed to 
raise any claim and consequently none of 
tbe ooiditions which most be established 
io Older to give the Civil Court jurisdio- 
ticn have bien fulfilled. No reference bas 
been made to tbe Civil Court under (he 


provisions of seotion 111 for the purpose 
of having (be question of title determined. 
Nor bas the partition Court itself decided 
any snob question so that its order is 
liable to be appealed to a Court of oivil 
juriedicticD. I am satisfied, therefore, that 
tbe deoisoD of tbe lower Appellate Court 
is oorreot and that tbe Civil Court bad 
no jurisdiotion to eutertaio this suit for 
declaration. 

Tbe appeal fails and is dismissed with 
ooets. 

Appeal dimmed, 


PATNA HIGH COURT. 

Civil Revisios No. l3lopl919. 
November 24,1919. 

Present: —Mr. Jnstioe Adami. 

SUGGI LAL DURJI *nd otbebs— 

Petitionees 

versus 

Sheikh MOHAMMAD WALT ULLAH 

AND OTHBBS—OPPOSITE PARTT. 

Civil Procedure Code fAct V oj 1608b 0. XXIII, r. 1 

_ Application to withdraw with leave tohringfreeh 

$uit — Procedure—Permission to withdraw t/ranted 
wifhoul leave to bring fresh suit, effect of. 


Where a plaintiff applies for permission to with- 
iraw his suit with leave to bring a fresh suit, the 
proper order to pass, if the Court does not grant 
leave to bring a fresh suit, is to dismiss the appli¬ 
cation. [p. 767, cols. 1 & 2.1 
Ordinarily, an application to withdraw with per¬ 
mission to bring a fresh suit does not mean an 
application to withdraw if such permission is not 
^'ranted. Where, therefore, on suoh application 
permission to withdraw is granted without leave 
to bring a fresh suits, this amounts to a refusal of 
the application, [p. 767, col. 2.] 

Appeal against the order of the Muneifi 
Sewan (Chapra), dated the 27fcb January 
1919. 


tionere. 

Messrs. Eajendra Prasad and Sit'MWflr 
Bcyal, for tbe Oppoeite Parfy. 


JUDGMENT.—This is an application under 
eeotioD 115 of tbe Civil Procedure Code and 
seotion 107 of the Goverument of India Act* 
The petitioner instituted a suit in the Court of 
tbe Munsif at Sewan (No. 471 of 1916) for 
a deolaratiuu that the deed of ealo of the I3tu 


(1) 2' lud. Cu...yif} 17 O. C. 221i I U. L. J. c35. 
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Jnne 1916 eieouted by the opposite party 
Ko*l in favour of the opposite pary Nos. 2, 

3 and 4 in respsot of a house was noil and 
void, and that on the 9th June 1916 the 
petitioner oontraoted with the opposite 
party No. 1 for the purchase of the house, 
and for speoifio performance of the contract. 

On the Ist September 1917 the petitioner 
applied to the Munsif to be allowed to 
withdraw the suit with liberty to institute a 
fresh one on the ground of defects in the plaint 
and on the ground that material witnesses 
had not been anmmoned. The Munsif granted 
the permission and then the opposite party 
Nos. 3 and 4 applied to the High Court in 
Civil Revision No.305 of 1917 {^Mahendra Ram 
V. Sinai Lalil)] to set aside the Munsif’a 
order. The ease was remanded to the lower 
Court and the Munsif was directed to pay 
attention to Order XXdl, rule 1, of ihe Coda 
and to come to a decision whether or not 
permission should be granted on the grounds 
mentioned in rule 1 of Order XXIII. 

On the 27(h January 1919 the Munsif 
refused permission to the plaintiff to with* 
draw bis suit and to institute a fresh suit. 
This order of refusal is entered on the order- 
sheet and it runs: **He is allowed to with¬ 
draw from the suit without any permission 
for a fresh suit on the same cause of action.” 
On the 13th February 1919 the petitioner 
applied to the Munsif that the Original Suit 
No. 471 of 1916 should be prooseded with, 
since no permission bad been granted to him 
to file afresh suit, and on the 14th February 
the Munsif passed an order on the applica¬ 
tion to the effect that the snit bad already 
been disposed of and so the application must 
b) rejected. Asa matter of faot after the 
order of the 27th January li^l9 bad been 
passed, a decree bad been drawn up in the 
snit and had bsen eigaed by the Pleaders of 
both parties. 

It is now contended here that when the 
plaintiff petitioner a^ked to be allowed to 
withdraw with permission to institute a fre^h 
suit, this did not amonnt to a willinguese 
on bis part to withdraw without that permis* 

sioD. 

The learned Vakil for the petitioner has 
relied ohiefiy on the oase of Suradkani Dtbija 
V. Ohandra Nath Pramanik (2), where it was 


held that where a plaintiff do33 not desire to 
withdraw from the suit unless with libsrty 
to bring a fresh suit and the Court con¬ 
siders that that liberty ought not to ha 
granted, the proper course is simply to 
dismiss the application. There is no doubt, 

I think, that in this case under the 
oiroumstancee the Munsif rightly refused 
tho prayer to withdraw with permission 
to institute a fresh suit, but I do not 
take it that when such an application 
as was made by tho petitioner is refused, 
a Court is entitled to understand that a 
refusal of a part of the prayer amounts 
to an allowance of the rest, or that the 
petitioner himself meant that, if he could 
not get one part of his prayer, he was 
content to take the rest. Ordinarily an 
application to withdraw with permission 
in no way means an application to withdraw 
if such permission will not be granted. 
In the present case I am of opinion that 
the Munsif would, if at the time he 
passed the order refusing the petition he 
thought that the pstitioner meant to 
withdraw the suit even without psrmi«»- 
sioD, have stated this on the order sheet 
and would then and there have entered 
the case as withdrawn. There is no 
final order on the order-sheet at all in 
support of this, and it seems to ms that 
the Munsif should have noted on the 
order-sheet that the plaintiff not having 
bsen ready to ad lace further evidence the 
snit must be dismissed. The petitioner 
certainly has throughout shown a degree 
of negligence in the preparation and oon* 
duct of hie suit which does not entitle 
him to much consideration, but I consider 
that the lower Court was mistaken >n 
believing that the petitioner meant to 
withdraw his auit whether his prayer 
was granted or not. 1 would thus allow 
the auplioation and order that tho peti- 
tionor do pay two gold mohwi as costs 
to the opposite parly. The suit will ac' 
oordiijgly be remanded to the lower Court 
to its original number to be proceeded 
with from the stage at which it was on 
the ii7th January 1919. 

Gjse reTt<indiJ, 


(1) 48 Ind. Gas. 107; 3 P. L. J. r,51. 

C3) 87 Ind. Caa. 131; 20 0, W. N. 1011. 
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CALCUTTA HIGH COURT. 

Apfbals fboh Obiqinal Decbebs Nos. 13 

AMD 20 OF 1918. 

Jnc'e 23, 1919. 

Presitiii— Jnsiise Sir A&ntoeh Mookerjee, Rt., 

Bid Mr. Jnstioe PantoD. 

HEM CHANDRA CHOWDHURY— 
Petitiokbe—Appellant 

versus 

SECRETARY of STATE for INDIA ih 

COUNCIL AND OTBERP—ReSPOFDEATS. 

Land Acqaisiticn Act (I of 1894), s. J8 —Land 
acquisition—Vacant land—Assessment, method of. 

In a land acquisition case the amount of conipen* 
sation cannot bo enhanced upon the basis of con- 
Teyances of lands which have no similaiity to the 
lands acquired, [p. “ISP, col 2.] 

In awarding compensation for land acquired under 
the Land Acquisition Act it is unsound to assert 
that the value of a raiyat's interest is so much 
without specification of the conditions of the 
tenancy. How much is recoverable by a landlord 
from a hypothetical tenant may be determined with 
some approach to accuracy from tho rent receivable 
by him. But the exact value of the raiyat's interest 
is dependent on a number of unknown factors, 
[p. 76P, col. 2; p. 769, col. 1.] 

In awarding compensation for a vacant piece of 
land the existence of a hypothetical tenant on each 
plot was assumed and calculation was made of the 
respective values of what was designated as land* 
lord's interest and rut^at’s interest. The total of 
the sums which represented the values of these 
interests was taken as the value of tho land; 

Held, that the award was based on unsound prin¬ 
ciples. [p. 759, col. 1 ] 

Appeal againEt the deoisioD of the Addi* 
tional Dietriot Jodge, Pabna and Bogra, dated 
the 9th Ootober 1917. 

Babae Ram Oharan Mitra and -T rtsK Chandra 
Choxodhury, for the Appellant in No. 13 and 
Respondent in No. 20. 

Mr. Pugh, Babns Jogesh Chundtr Ray, 
Bamant Mohan Chotterjfe, Iramctka Nath 
Banerjee and Manlvi Abdul hat, for 
the Respondent in No. 13 and Appellant 
in No. 20, 

JUDGMENT.—Thefe two appeals are 
direoied against the came award made by 
the Land Aoqaisition Jndge of Pabna and 
Bogra in respect ot lands aeqaired for pab> 
lio porpoces. Appeal No. 13 of 1918 has 
been preferred by the Seoretary cf State on 
the ground that tbe sum awarded is (sees- 
eive and bae been aalonlated on an erroneone 
principle. Appeal No. 20 of 1918 has been 
preferred by the claimant on the ground 
that the fum awarded is insofiBcient. We 
are clearly of opinion that there is no 


fenndatioD for the appeel of the elaimant. 
Reliance has been placed npon oonyeyanoea 
of lands which have no similarity to the; 
lands acquired; and we cannot possibly 
enbanee tbe amount of compensation, 
on the basis of those transactions. The 
really substantial appeal is that preferred 
by the Secretary of State. Tbe Senior 
Government Pleader has contended that 
the award as made by tbe Judge is based, 
on nnsonr.d principles. The land when 
acquired was vacant. But both tbe Collec¬ 
tor and the Land Acquisition Judge have 
assumed the existecoe of a hypothetical 
tsLant on each plot and have calculated 
tbe respective values of what was designated 
as landlord’s interest and raiyaVs interest. 
The total of (he sums which represent 
the values of these interests has been taken 
as the value of (he land. Tbe Land Acqui¬ 
sition Judge has accepted the figures of 
tbe Collector in respect of the valuation 
of landlord’s interest ; but be has sub- 
siantially raised the figures for tbe valua¬ 
tion of rotyal't interest. Tbe Government 
Pleader has argued that what the lower 
Court has done in substance is to award 
to the claimant, in (be shape of the value 
of tbe raiyafs interest, the entire value 
of the land and has added thereto the 
value of the so called landlord’s interest cal¬ 
culated by the Collector who has adopted 
an entirely different basis for tbe oaloula- 
ticn of Ihe raiyat's interest. In our 
opinion, this criticism is well-founded. 
Tbe method adopted by the Collector 
and tbe Judge is wholly unreliable and is 
not based on any solid foundation. How much 
is recoverable by a landlord from a hypo¬ 
thetical -tenant may be determined with 
some approach to accuracy from tbe rent 
receivable by him. But tbe exact value 
of tbe ratytit*t interest is dependent on a 
number of unknown factors ; for instance 
if the imaginary raiyaf were to sell bis 
tenancy in tbe open market, the value it 
would fetch would depend upon his status. 
It is conceivable that he may not have any 
transferable interest at all. It is possible 
that be may be a tenant for a term and 
that bis tenancy may be transferable only 
with the assent of the landlord. It may 
be, again, that this rent is not fixed in 
perpetuity, and is enhanceable. It is obvious 
that a purohaser of such a tenancy wooW 
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ofier a prioe io view of the oironnutanoaB 
and'•onditions of the teoanoyi Oonseqaently 
to assert tint ths valaa of a raiyat's 
interest is so maoh without speoifioation 
of the conditions of the tenancy is obviously 
unsound, We must, therefore, reject the 
figures given by the Collector as also by 
the Judge. But this places us in a difficulty. 
Are there really materials on the record 
which may enable the Court to determine 
the market value of the lands on some 
sound prineipleP If one of these plots was 
offered for sale as a vacant piece of land, the 
purchaser, in making an offer, would obviously 
have in view the income likely to be derived 
from it, Now, it has been found that the land 
can be let out at a rent of Rs. 2<li per 
Bigha, so that if 20 years’ purchase is 
taken, this would give a rate of Rs, 4-80 
per Bigha. But, at the same time, the 
landlord who let out land to a tenant 
would in ordinary oireumstances demand a 
premium and if the interest of the tenant 
were not permanent and transferable, he 
would ask for a premium on each transfer. 
There is no evidence on the record to show 
precisely what may be derivable by the 
landlord io these oontingencias. But 
in view of the facts which have been 
etated to ns, we are of opinion that sub¬ 
stantial justice will be done if in addition 
to Rs. 480, we allov the landlord aoother 
Rs. 100. This judgment will affest the 
awards in respect of two plots ^dl3 and 
311—where the lower Court allowed, in 
addition to toe valuation of ths raiyjt's 
interest, the value of the so oilled land* 
lord’s interest. In these tvo oa^es the 
award will be diminished from Rs. 680 
to Rs. 580. In respect of the other plots, 
we do not think it necessary to reduce 
the earns awarded. 

The result is that the appeal of the 
Secretary of State (No. 11 of 1918) will 
be allowed and the decree of the Court 
below will be varied as indicated above. 
There will be no order for costs. The 
appeal of the claimant (No. 20 of 1918) 
is diemisaed with costs to the Secretory 
of State. 

Appeal No. allowel\ 

Appeal No. JdO dismused. 


OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 193 op 1917, 

March 15, 1920. 

Present: —Mr. Lindsay, J. C. 

NADIR SINGH and others—P uiNTiFPi— 

Appellants 

versus 

Musimmat ANPURNA KUNWAR — 
Defendant—Respondent. 

Adverse p'isiession—Person in continuous possession 
xoithout title Jor over 12 years, status of—Under.pro. 
prietary rights, acquisition of. 

Where a person who has lost all his rights in 
certain land retains possession thereof, to the 
knowledge of the superior proprietor, without any 
title whatever, and is continuously recorded for 
more than 12 years as under-proprietor, he acquires 
the status of under-proprietor by adverse possossiou, 
[p. 760, ool. 2.] 

Appeal from the decree of the District 
Judge, Payzabad, dated the 27th February 
1917, upholding the order of the Subordinate 
Judge, Fyzabad, dated the 14tb September 
1916. 

Mr. A. P, Sen, for the Appellants. 

The Hon’ble Pandit Qokaran Nath Misra, 
the Hon’ble Syed Waeir Hassan and Pandit 
Barkaran Noth for the Respondent. 

JUDGMEJ^T.—This case has already 
been before me and by my order of the 
27th May 1918* an issue was remanded for 
determination to the lower Appellate Court, 
The finding on the issue has now been 
returned and the points which were left 
for decision have now to be determined. 

The facts have been set out in my order 
passed on the date above mentioned. 
They may be brlelly recapitulated here. 
The dispute now is with regard to 
certain lands in a village called Beaipur. 
The claim which the plaintiffs made related 
alco to certain other lands in Mauza Arjunpur, 
but there is no longer any dispute as 
regards these latter lands. It has been 
definitely decided that the plaintiffs have 
no title. We are oonoerned only with the 
lands situated in Benipur, a list of which 
was attached to the plaint; and the matter 
to be decided is whether or not the 
plaintiffs are entitled to a declaration that 
they are under-proprietors of these lands. 
It is not denied that the plaintiffs were 
at one time under-proprietors in _ this 
}fa‘Ur Singh u. Bahu Indar Sen Singh, 47 Iticl. 
Q .g t352i 5 0« J* 
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village of Benipar. It is proved that a 
mortgage of tbe lacda cow in diepote 
was made io faTour of oce Kamta. That 
mortgage was a mortgage by oonditiocal 
sale. Kamta brought a soit for foreolosnre 
acd obtained a decree in tbe year 1893. 
In 1895 an order for possession {^dalchal 
dihani) was made in favonr of tbe mort> 
gagee. Thereafter a pre emption suit was 
broagbt by tbe defendant respondent 
dar Sen Singh, who is cow represented by 
Ifusammat Anparna Kncwar. Baba Indar Sen 
Singb obtained a deoree for pre-emption and 
pcseessioD was delivered to him in tbe 
nsnal way by the Civil Court in tbe year 1897, 

It ie not diepated that notwitbstanding 
these prooeedicgs by way of giving posses* 
sion tbrongh the Civil Coart, tbe plaintiffs 
remained in ooeapation from the year 
1895 onwards. It is an admitted fact 
that they were ejected from these lands 
by an order of tbe Revenue Coart after 
tbe present oivtl sait bad been brought. 
In oonseqaenoe cf this oontinaons posses¬ 
sion tbe faet of wbieb is admitted by tbe 
defendant-respondent, tbe plaintiffs set ap 
a case that they have acquired an under* 
proprietary title by adverse possession. 
Both tbe Courts below deoided this point 
against the plaintiffs. Tbe learned Judge 
of tbe lower Appellate Court was of opinion 
that inasmuob as tbe plaintiffs had alleged 
that tbe lands were their sir lands, they 
eonld not olaim anything higher than the 
status cf tenants with a right of oaou* 
panoy. This right of oooupanoy, it was 
said, had arisen under tbe provisions of 
seetiou 25 of the Oudh Laws Aot of 
1876, whioh was in force at the time the 
foreclosure deoree was made. 

This seotioD, however, did not create a 
right of OQOupanoy in sir lands as snob. It 
only gave the ex proprietor the right of 
oaonpanoy in Euob lands as were in bis 
oultivaticg osoupation at tbe date upon 
which tbe transfer of tbe land was made. 

It does not neoesEarily follow that lands 
wbioh may properly be desoribed as tir 
lands are actually iu tbe cultivating ocou* 
panoy of the former proprietor. It was 
for this reason, therefore, that it was 
necessary to send down tbe issue to wbioh 
tbe answer has now been received. The 
finding ie that it is not proved that these 
apds DOW in dispute were in the onltivat* 


[I9S0 

ipg oooupanoy of tbe plaintiffs at th 9 
time foreoloanre was made. In these oiroum* 
stanoes it is not possible for the defendant 
to say that the plaintiffs, after the foie- 
olosure deoree bad been given effect -to^ 
beoame merely tenants with a right of 
oooupanoy. The fact is that they were 
left without any rights at all, the whole 
of the property passing to the mortgagee 
from whom it was eubsequently pre-empted 
by the superior proprietor. 

Tbe Subordinate Judge was quite right, 
therefore, when he said in his judgment 
that after the proceedings under the fore- 
olosure and those whioh were taken in 
exeoution of the pro'emption deoree tbe 
plaintiffs were in possession without any 
title whatever. He deoided against the 
plaintiffs on the ground that altboogh 
they were in possession without title, they 
nevertheless failed to prove that they bad 
put forward any adverse olaim to the 
knowledge of the defendant. He pointed 
out that the mere non-payment of rent 
would not amount to an assertion of adverse 
title and in this oonneotion he referred to 
oertain authority. The point is, however, 
that tbe defendant has failed to show that 
tbe plaintiffs ever held possession as tenants 
after the foreolosore decree had been 
exeonted. Jj’or the reasons above given, 
he oannot appeal to the provisions of seo* 
tion 25 of the Oudh Laws Aot for tbe 
purpose cf showing that the status of tbe 
plaintiffs bad heoome that of tenants and 
there is no evldenoe whatever on the re¬ 
cord to show that tbe plaintiffs ever aooept* 
ed any tenancy from the defendant. Tbe 
faot is that although they had lost all their 
rights under the foreolosure deoree, they 
hung on to tte land and were oontinnously 
recorded for more than twelve years as under- 
proprietors. 

Id these oironmstanoes it muot, I think, 
be held in favonr of the plaintiffs that they 
have acquired the status of under proprie¬ 
tors by adverse poosessioD. The faotsspeak 
for tbemeelves. Tbe plaintiffs have been in 
posFessioD to tbe knowledge of the defendant, 
who knew or at any rate must be taken to 
have known that they were in possession 
without any right whatever. Even if there 
IS no evidence of an openly avowed olaim 
of light on the part of the plaintiffs, oU 
the acts and oiroumstanoes atteuding the 


INDIAN OASES, 


761 


Vel. liVI] 

HAEIDil OHiTTIBn V. OiBBMiBAI. 

oMapatioD o£ tbese lands by the pUintiffa 
ean be referrei to for the purpose of show* 
ing the intention with wbieb they re* 
tained poseesiion. It seems to me that all 
those aots and oirenmatanoes olearly imply 
and denote an intention on the part of the 
plaintiffs to bold as uoder-proprietors against 
the defendant, the superior proprietor. 

The defendant was well aware of the 
situation and he has allowed these people 
to oontinne in possession without title for 
more than twelve years from the date 
upon whioh be himself was entitled to 
aetual possession as against them. 

The result is that the appeal is allowed 
and the deoree of the Court below is set 
aside. The plaintiffs are entitled as against 
the defendant to a deolaration that they 
are the under-proprietors of the lands 
speoiBed in list A attaohed to the plaint. 
The plaintiffs will get their costs in all three 
Courts. 

Apfeal allowed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Sbcond Civil Appeal No. 258 op 1919. 

April 26, 1920. 

Pfe«n<:—Mr. Mittra, Offg. J. 0. 

Bahu HARlDASCHATTERJf— 
Plaintiff^ Appellant 
tersus 

IMusammnt GAUENABAI—DsFENOiMT— 

Responi>bnt. 

Accounts, suit for, against lambardar— Parties^ 
nece8$ary-~Co^sharers, whether must be joine l. 

A suit against a lambardar tov accounts in respect 
of one item of Tillage property by one of tho per- 
sons jointly intereattid in a portion of the villago i> 
not maintainable, unless all the other persoii.-i juiutlr 
intereated are joined either ae plai’ititrs or i\i 
defendants [p. 78?, col. l.] 

Ab between a lambardar and a person wId is 
jointly interested with others in a p'lth, tlieic i.4 no 
such privity of contract as would entitle tlu luttor 
to treat the former as his agent in respect of the 
item owned by him. [p. 762, col. 1.] 

Appeal against the deoree of tho 
Judge, Nimar, in Civil Appeal No. i cJvi of 
1918, deoided on the 26th Fabrcary 


Dr. B. 8, Qour, for the Appellant. 

Mr, if. Oupta, for the Respondeiit. 

JUDGMENT.—The plaintiff sues for a 
half share of the proBts of cne abadi plot 
No. 569 in Manza Kbandwa, Taraf Konbi. 
His allegations are that Govindram and 
Rajaram, who were the owners of a half 
share in that Mauza, mortgaged their share 
in plot No. 569 together wiih a bonse 
in the lown to one Ibrahim Kaohi by a 
possessory mortgage deed, dated the 12 (h 
of March HO?, and this mortgage was 
assigned to him. It appears that sabse- 
qoent to this mortgage, Govindram and 
Rajaram sold 2 annas share of the village 
and mortgaged the remaining 6 annas by way 
of nsufruotnary mortgage to Seth Radba- 
kisban Jaikisban. 

The only defendant in the tait is the 
lambardar who owns the remaining 8- 
annas share. The plaintiff olaime profits 
of this plot for the last six years against 
the defendant in bis capacity as lambardar. 
The defence h that the lambardar is not 
an accounting party to the plaintiff in respect 
of this plot and that the Suit is not tenable 
apart from a suit for village accounts, 
ihe plaintiff has not oared to amend the 
plaint by asking that village accounts should 

be gone info in the presence of all persons 
inferestcd and thereafter hie share of profits 

deteimined and decreed. Moreover, the 
plaintiff does not seek accounts of the 
rents of the house in the town of Khaedwa 
whioh he eaye he is reali^ieg reparately! 
Ibe Courts below have dismissed the suit 
following Fanduv. Pandud) where it was 
laid down that a co sharer cannot sne the 
lambardar for each item of village profits 

but must bring a general suit for village 
accounts. 


, , . ouuitiijuea 

on l-ehalf of the plaintiff-appellant that 
Ihe rule laid down in (he case cited only 
aprliee whfre a co-sharer is entitled to the 
profits or more than one item and that the 
niJc 13 meant to prevent multiplfoity of 
suns This ie no doubt the raison d\tre 
oF^ (I'i .u e. But (he question etiil arises 

iv.ei.er the hvibaulur undertakes to render 

a.v.n..u to each holder of a fragment of 
,n tie vtilase not having a definite 
fraoii. ,al eha.e therein. To aooept ti e 


(1; 5 C. P. L. R. 80. 
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plaintiff’s ■ontention would be to impose 
upon the lamharJar an onerous duty wbieb 
would make bis position intolerable. I£ 
tbs plaintiff’s suit snooeeds, there may be 
a defieit in the yillagfe aooounta and the 
lamhardar will be forsed to bring: a suit 
to recover snob deSsit from the plaintiff’s 
transferor and any adjudioaticn oome 
to in this suit will not bind the latter. If 
the plaintiff’s transferor oannot olaim an 
aooount of one item of property, he oannot 
transfer to the plaintiff the ri^bt to demand 
snob an aooount apart from a suit for 
general village aooount?. The lamhirdar 
undertakes to explain village aoooants to 
all those who are jointly interested in the 
8 >anna8 patti and any apportionment of 
profits as between them is a matter wbiob 
does not oonoern him. If those who oan 
joiotly olaim with the plaintiff an aooount 
refuse to do so, the plaintiff may make 
them defendants in the suit. There is 
no snob privity between the plaintiff and 
defendant as entitles the former to treat 
the latter as his agent in respect of this 
item of property. The right inheres in the 
plaintiff jointly with persons interested in 
the patti. The suit as framed against an 
agent is not maintainable at the instanoe of 
the plaintiff alone and in respeot of one 

plot. 


It was further oontended that apart from the 
defendant’s position as lambardart he should 
be treated as a bailiff on the analogy of the 
English Statute of 4 Anne, o. 16. That 
Statute, as explained in Henderson v. Eason 
(2) is inapplioable to the usual mode of en> 
joyment of joint mol^ttsart villages in India. 
Sestiou 27 provides that an aotion of 
aooount may be brought and maintained 
by one joint tenant and tenant in*oommon 
against the other as bailiff for receiving 
more than comes to his just share. Parke, 
B., in delivering the judgment says: “Every 
oaU in which a tenant in common reoeivee 
more than his share is within the Statute; 
and aooount will lie when he does receive, 
but not oiherwise * * What, then, 

is a Veoeiving’ of more than oomes to his 
just share, within the meaning of that 
provisicn in the Statute of AnneP It 
appears to us that, oonstruing the Aot 


(2) (1851) 85 E. R. 628; 17 Q. B. 701; 21 L. J. Q 
82; 16 Jur. 618; 117 E. R. 1451. 


I* 

Boebrding to the ordinary meaning of the 
words, this provision of the Statute ' was’ 
meant to apply only to oases where the 
tenant'iD'OommoD reoeives money or some* 
thing else, where another person gives or 
pays it, wbiob the oo‘tenants are entitled 
to simply by reason of their being tenants* 
in>aommon, and in proportion to their 
interest as snob, and of which ons reoeives 
and keeps more than his just share ao* 
cording to that proportion.” Aooordingly 
it was held that a tenant does not re* 
eeives more than his share within the 
meaning of the Statute if be merely has 
the sole enjoyment of the property, even 
though by the aid of bis own industry 
aod capital he makes a profit by the enjoy¬ 
ment, and takes the whole of that profit. 
The analogy of that Statute cannot be 
adopted as a rale of equity, justioe and 
good oonsoienoe, as in that case contrary 
to our practise homefarm land would ' 
have to be exoluded from aooounts between 
oO'tenants. In Mahesh Harain v. Nowhai 
Patkak (3) Haringtop, J., doubted whether 
the prinoiple enunciated in the Statute of 
Aune could be applied in this country, but it 
isolcaHy inapplicable to malguean villages. 
It seems to me that even nnder the 
Statute the aooount of the entire joint 
property will have to be taken to deter¬ 
mine whether a co-tenant has received 
more than oomes to bis just share and 
this in the presence of all persons inter¬ 
ested. 

The resnlt is that the appeal fails and is 
dismissed with costs. 

Appeal dismissed. 

(3) i2 0.837 at p 847; 1 0. L. J. 487. 


PATNA HIGH COURT. ' 

Second Civil Appeal No. 454 op 1918. 

April 28,1920. 

Present: —Mr. Justioe Ccutte and 
Mr. Justice Adami. 

Babu MOHINI MOHAN MISSER and 
OTHERS—Defendants 1st Partt— 

Appellants 

versus 

Bahu GOUR CHANDRA RAI and otoiks 
—pLAiNiiPFS, Bafcu PIRTHI CHAND 
LAL CBOWDHURI xnd othbes— 
Defendants—Respondents. 

ValMaiiw of snit-’ObJection as to correctness ol 
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w^uaHon —Courf, junsdtcfion of, to decide question — 
Declaration, suit for, value of — Appeal, seeond^Valua* 
tibn, objection to—Suits Valuation Act (VII of 1887J, 
s. li, applicability of. 

Where a plaintiff puts a value, for the purpose 
of jurisdiction, upon the subject.matter of a suit, 
and an objection is taken to the oorrectness of such 
valuation, the Court has jurisdiction to decide the 
question. Cp 763, col. 2.] 

The value of a suit for a declaratory decree must, 
for the purpose of jurisdiction, be taken to be the 
value of the property in respect of which the 
declaration is asked for. [p. 763, col. 2 ] 

Where an objection to valuation is taken in the 
pleadings, and again before issues are framed, and 
a^in in the Appellate Court, section 11 of the 
Suits Valuation Act is no bar to the objection being 
taken and entertained in second appeal, [p. 763, col. 
2} p. 764, col. 1.] 

Apr eal from a deoision of the Dtatriot Jadge, 
Purceab. 

Messrs. Susil ^adhab MulUck and Shivestpar 
Dayal, for the Appellaots. 

Messrs. 0. 0. Das, S. N. Palit aod Ram 
Prasad, for the BespoDdeots. 

JUDGMENT, 

CoUTTf, J«—This was a suit for a deolara* 
tioD of title to eertain fishing rights. Id the 
plaint the suit was valued at Rs. 1,400. The 
suit was tried by the Subordinate Judge of 
Purnea and was decreed id favour of the 
plaintiff 4. From this decree an appeal was 
preferred to!the Distriot Judge, who oonfirmed 
the deorce cf the Subordinate Judge. 

In the Court of first iustanoe one of the 
grounds taken by the defendants was that 
the euit was under-valued fok* purposea of 
jurisdiotion. No issue, however, was framed 
and the point was nndeoided. On appeal to 
the Distiiot Judge the same point was taken 
but again without having oonsidered the 
matter the Distriot Judge said "it seems to me 
the value named by the plaintiffs in respect 
of tbe property was not inadequate.** Oo 
second appeal to this Court the question 
cf valuation for tbe purposes of juris¬ 
diction was tbe main point taken in the 
appeal, and it was decided by the learned 
Judges who heard this appeal that there 
was DO proper finding as to tbe valuation 
of tbe suit and an isfoe on this point 
was referred to the lower Appellate Court 
for a finding. Tbe finding of the District 

inns has now been received, 
1 18 that the proper valuation of tbe 
respect of which a declaration 
»or is Rs. 16,275. Now it is not 
that this is not the oorreot 


property 
(b asked 
ooDtended 


valaatioD pf the property, bnt it is eon* 
tended on behalf of the respondents that 
tbe Court has no jurisdiotion to question 
the valuation of the plaintiff. This con¬ 
tention is not sustainable. If tbe valuation 1 1 
put on the plaint for the purposes ofl [ 
jurisdiction is contested, tbe valuation must U 
be decided by tbe Court. This was tbe * * 

view taken in the case of Duparam 

V. Oordhandas Dayaram (1) and though 
there is no case directly to the point in 
this Court it is in aco^rdance with (he 
view which has been taken of oases coming 
under section 7 (I’v) (c) of the Court 

Fees Act. In my view, therefore, the Court 
must determine tbe value of the subject, 
matter of the suit. 


and it is contended that the suit being 
a suit for a declaration, the value must 
be what the plaintiff says it is and cannot 
be the value of the property in respect of • 

which a declaration is sought as contended 

by the appellant. I am unable to accept tbe 
respondents’ contention. It is diflloult to see 
bow tbe value of the deolaratioo can be other 
than the valne of the property in respeot 
of which the declaration is asked for and 
I am supported in this view * by 
the deoiaioD in Oanapali y. Ohathu (2) 
where it was h^ld that for tbe purposes 
of jurisdiction the value of a suit for a 
declaratory decree must be taken to be what i 
it would be if tbe suit were one of possession! 
of the property regarding which tbe plaintiff! 
seeks to have his title declared. The* 
value cf the suit for purposes of jurisdio. 
tion then in this case is Rs. 16 275* 

the appeal to the Distriot Judge was there' 

fore, incompetent and his order is without 
jurisdiction unless tbe case be covered bv 
section 11 of the Suits Valuation Act 
It is contended that the case is covered 
by eeotioD 11, inasmuch as objection was 
not taken at the proper time and in the 
proper manner and tbe appellant has not 
been prejudiced. With these contentions 
I am anable to agree. The objeotion was 
taken at the 6rst possible moment 
namely, m the written statement. It was 
again taken after issaes were framed and 
It was taken before the lower Appellate 

(1) 31 B. 73; 8 Bom. L. R. 885. 

(2) 12 M. 223; 4 Ind. Doc, (n. a.) 60o. 
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Court. Nor oon it be said, that the ap¬ 
pellant is not prejudiced inaemuob ae if 
the suit had deen properly valued, ^ere 
would have been an appeal to the High 
Court in the first instance. The High 
Court would have gone into the facts of 
the case and the appellant would not have 
been confined to urging points of law. The 
case, therefore, does not come under section 
11 of the Suits Valuation Act and the 
decision of the learned District Judge 
being without jurisdiction, the decree passed 
by him is void. In these oiroumstanoes I 
would discharge the order of the District 
Judge and decree this appeal with costs. 
The memo, of appeal presented in the 
Court of the District Judge will be returned 

to the appellant. 

ApAai, J.—lagree. 


lower BURMA CHIEF COURT. 

MlSCiLLANEOUS CiVIL APPBAL No. 45 OF 

1919. 

May 5, 19i0. 

PreienU—Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Robinson. 

MA THU DAW and another—Appelliats 

versus 

MA NGWE NU— Respondent. 

Probafc ahcI Adminutration Act (V of I88i;,s. 23— 

Letters of Administration, apftcation for, hy two per. 

i^^ns^Statusofone admitted and of other disputed- 
Procedure. 


Where two persons apply for Letters of Adminis- 
ution to the estate of a deceased person, and the 
atus of one of the applicants to so apply is d,s. 
.ted while the other is entitled to a portion of the 
itate the correct procedure for tho Court is to 
■noTG the question of status and grant Letters of 
(lininistration to tho applicant entitled to a part of 

10 estate. 

Mr. Das, for the Appellants. 

Mr. Ba Dun, for the Raapondent. 

JUDGMENT.—In this case MaNgweNo, 
laiming to be surviving widow of Po La 
eceaeed, applied for Letters of Administra- 
ion to his estate and her application was 
pfoaed by Ma Tbu Daw who was admittedly 
be adopted daoghter of Po Lu, a former 
nfe. Ma Thu Daw denied that Ma Ngwe 
lu was married to Po La and applied for 
jslters of Administration for herself, 


WIDHTA BAU V, SOBHA RAU. 

In these oircumstanoes the Court bslow 
ought andouhtedly to have followed the de¬ 
cision in ilfa To\ v. Ma Thi (I) bacause there 
was a person, namely, the adopted daughter, 
who was entitled to a part of the estate of 
deceased, whether Ma NgweNn was the widow 
or not. The Court should have refrained 
from going into the question of Ma Ngwe Nu’s 
status at all in the oiroumstances. 

Ma Thu Daw appeals. We consider it an- 
neoesary to go into the question of Ma Ngwe 
Na’s status at all. 

We set aside the order of the District 
Court granting Letters of Adminstration to 
Ma Ngwe Nu and direct that Lstters of 
Adminisiration shall be granted instead to 
Ma Thu Daw on her furnishing security in 
the Eum of Rs. 3,000 for the dus administra¬ 
tion of the estate. 

The respondent will pay the appellant’s 
costs in both Courts. 

Advocate’s fee two gold mohurs. 

Order set aside, 

(1) 3 Ind. Cas. 719; 6 L. B. E. 78. 


COURT OP THE BOARD OF REVENUE, 
UNITED PROVINCES. 

Second Appsti No. 9 op 1919-20. 

March 16, 1920. 

PrfiAfnf:—Mr. Hopkins, S. M., and 
Mr. Harrison, J. M. 

WIDHYA RAM— Appellant 

versus 

SOBHA RAM and others— 
Rbspondbnts, 

Agra Tenancy Act (11 of s 14 —Hindu joint 

family, holding let to member of—Ejectment Holding 
let to other members of family — Tenancy, whether 
continuous. 

A member of a Hindu joint family taking land 
on lease from a landholder in his individual capacity 
is the solo tenant of that landholder to the exolnsion 
of the other members of the joint family and when 
be is ejected from the holding, and the holding ia 
immediately let to his brothers, the latter are not 
entitled to oouut the period of cultivation when 
their brother was' recorded as tenant towards tho 
period necessary for acquiring ocoupanoy rights. 
Lp. 765, cols. 1 & 2.] 

Second appeal from the order of the 
Commisioner, Agra Division, dated tho 
20th of Oetober 1919, in the eRBe o| 
ejeotment. 
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JUDGMENT. 

HiBRlSOS, J. M .—{February 18, lt20.) 

*-Tbi8 is a Zimiodar’s second appeal in 
an eieotmeot sait, in whioh the Commissioner 
has beld that the reBpondents have a right 
of oooapanay beoanse they are entitled to 
count a period of cultivation when their 
brother was recorded as tenant towards the 
period necessary for acquiring ocoupanoy 
rights. 

It appears from the record, and particu* 
larly from the 12 years’ absiraot admitted 
in evidence when the appeal was before 
the Commissioner, that the respondents’ 
brother Kalla had been tenant* in chief 
for 10 years in 13^3 F. At the end of 
1315 F. he was ejected, and his brothers, 
the respondents, were admitted to the holding 
from 1316 F, at an enhanced rent. It is 
claimed that the nominal change of tenants, 
when considered with section 14 of the 
Tenancy Act, does not operate to break 
the oootinnify of the tenancy of the 
family as a whole. In the 6rst place, I 
may note that the Commissioner seems 
to have been mistaken in considering that 
the holding bad descended to Kalin from 
his father, Nilkanth. The beginning of 
Nilkanth’s teoanoy was as a sub tenant 
bolding under one Moti. This is proved 
by a lease executed by Moti in favour 
of Nilkanth in 1^81 and receipts put in 
the Commissioner’s Court also tend to show, 
if they are regarded as admissible in 
evidence, that Nilkanth paid his rents to 
Moti and not to the Zimindar. This 
weakens the assumption made by the 
Commissioner that the bolding was the 
family holding from the time of Nilkanth, 
the father of respondents. 

There is no doubt that Kalla was eject¬ 
ed, and the only question is whether the 
admission of his brothers to the holdicg 
can be considered a re admisssion of Kalla 
himself. The chief ruling on the point is 
the Board’s Selected Decision No. 5 of 
1918, in which it was beld that a member 
of a Hindu joint family taking land on 
lease from a landholder in bis individual 
oapaoify is the sole tenant cf that land¬ 
holder to the (xclusion of other raembero 
of the joint family. This rnling of tho 
Board followed that of the High, Court 
in the case of Kallu v. In tho 

(1) 44 laU Cu8.717j 16 A L. J, i-; .w oiy 


eiroumstanoes, 1 think, I must follow (his 
decision and regard the respondents alone 
as tenants of the landholder from 1316 
F. Th(y have not, therefore, acquired 
ocoupanoy rights and are liable to eject¬ 
ment, 1 would, therefore, set aside the 
decree of the Commissioner and restore 
that of the Assistant Collector with 
costs to the appellant in both Appellate 
Courts. 

Hopkins, S. M.—(IfarcA I6, 1S20.)—The 

landholder ejected Kallu from this bolding 
and immediately let it to Kalla’s brothers 
Sobba and Kashi at an enhanced rent. 
It ip, in my opinion, a question of fact 
as to whether there was a real or only a 
nominal change of the tenants, the decision 
of which rests on a finding on the iesue 
whether Sobba and Kashi were joint in 
cultivation with Kallu during the time 
that the bolding was recorded in bis name. 
There was evidence on both sides in the 
trial Court. The Assistant Collector took 
into consideration the fact that Kallu’s 
sons bad an ocoupanoy bolding separate 
from Sobba and Kashi, and stated definitely 
that be disbelieved the evidence of the 
witness nbo spoke to the joint cul¬ 
tivation. 

The Commissioner does not state that he 
disagreed with this finding of fact or that 
be believes the evidence on the other 
side to the efi'eot that Kallu was joint 
in cultivation with Sobba and Kashi. If 
be had done so, it would have been 
difficult for this Court in second appeal 
to disturb bis finding of fact. The basis 
of the Commissioner’s decision is that 
there is a presumption in favour of jointness 
and that he accepts the defendants’ as¬ 
sertion that they have all along cultivated 
the holding jointly with Kallu and his 
sons. The Commissioner, in my opinion, 
erred in law iu deciding the case upon 
a presumption while the matter was one 
fcr decision upon the evidence. The presump, 
tioo in question was rebuttable and had, 
as a matter of fact, been rebutted on the 
evidence as accepted by the trial Court, 

In this view, I concur in the order 
proposed. 

Appeal alloiied. 
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PRIVY COUNCIL. 

Appeals PSOM tbb Oaloutta High Goua. 

Jaly 29. 1919. 

Pretenti —Lord Atkinaon. Lord Phillimore, 
Sir John Edge, and Mr. Ameer AH. 
MANNA LAL^Pluntifp—Appellant 

versus 

KARU SINGH ANoraER—D bpbndants— 

Respondsmts. 

^ Hindu Law—Joint Jamily—Mortgage hy father— 
Necessity —Immorality—Burden of ‘proof, 

'Where in a suit to enforce a mortgage, by the 
father of a Hindu joint family, the sons advance 
the defence that the father was of immoral life and 
there was no necessity for the loan, the burden of 
proving not only that there was necessity to borrow 
but that it was not unreasouable to borrow at the 
rate of interest stipulated lies upon the plaintiff, 
while it is for the defendants to prove that the 
money was borrowed for expenses incident to an 
|inmoral life. [p. 768, cols. 1 & 2 ] 

Oousolidated appeals against the deeision 
of the Galontta High Court (Holmwood 
and Walmsley, JJ.). dated the 18th 
May 1915, modiBying that of the Offioiatiog 
Additional Sab'Jndge, Patna, dated the 
27th June 1912. 

JUDGMENT. 

Lord Pbillimobb. —These are oonsolidated 
appeals from two deorees of the High Coort 
of Galontta. dated the ISth May 1915. 
yarying two deorees of the Additional Sab« 
ordinate Jadge of Patna, dated the 27th 
June 1912. 

The Baits were brongbt to enforoe two 
mortgages, the earlier one, whiob was, 
however, put secondly in suit, dated June. 
1896, and the later one July. 1897. The 
appellant and plaintiff is the representative 
of the original mortgagee. The defendants 
and respondents are the mortgagor Earn 
Singh and bis two sons, one of whom was 
an infant at the date of the saits. The 
first mortgage, whioh was for a som of 
Hs. 2,122. was expressed to be made for 
re payment of the third pari of some anteoe* 
dent mortgage-debts oreated by Earn Singh 
and bis brothers, which debts it was now 
proposed to apportion and divide so that 
eaohoftbe three sboald be severally liable 
for his share. 

The seoond mortgage, whioh was for 
Rs. 1,000, was expressed to be for payment 
of Zerpesbgi" (t. e. premium on a 

lease ”) due in respeot of a certain Mauzab, 


" and for the onltivation and improvement 
of my Mauzahs, and for meeting household 
expenses,*’ 

At the time that the mortgages in suit 
were executed the elder of the two sons was 
born, though the younger was not; and 
Earn Singh must, therefore, be treated as 
the manager of a joint Hindu family, and 
his mortgages will only be good so as to bind 
family property if they were effected to meet 
necessary expenses, or as it is otherwise ex¬ 
pressed for joint family purposes. ' 

Earu Singh put in a defence raising 
objections to the rate of interest and deny¬ 
ing the title of the plaintiff to represent 
the original mortgages. No importance is to 
be attached to this defenss. The serious 
defenos is that put in on behalf of the 
two sons. They set np the esse that their 
father was a man of loose oharaotar and 
a lioenttons person, that the sums bad 
really been borrowed to epind on his mistress, 
that the neceasities mentioned in the bonds 
were totally false, got up and concocted, 
and that they were not benefited by the 
money claimed and not bound by the mort¬ 
gages. Issues were accordingly framed in 
each case in whiob the important one was 
“Whether the bond debt was contracted for 
joint family purposes? Whether the bond- 
debt was contracted for and spent on immoral 
purposes?” 

When the case was ready to come on 
fer trial, several applications were made on 
behalf of the defendants for postpone¬ 
ment. At last the Subordinate Judge came 
to the conclusion that the applications for 
postponement were not genuine, and that 
DO further time ought to be granted. There- 
upon the Pleaders for the defence declared 
that they could take no further part in the 
proceedings, and the Judge heard the oRse ex 
and thought that the evidence adduced 
by the plaintiff was sufficient to prove bis 
case. He accordingly made decrees for the 
enforcement of the mortgages with costs and 
interest at a certain rate ae provided in the 
bond. 

From the deorees in the two suits the 
defendants appealed to the High Gonrt of 
Oaloutta, and the learned Judges in this 
Court, being of opinion that the plaintiff 
had not proved that the moneys were 
borrowed for necessary purposes, dismissed 
the Euit as against the two sonsi hot 
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made a deoree against the father to the 
following efPest:— 

The reaalt is that there will be a deoree 
against the father Kara Singh, defendant 
No. 1, for the prinoipal of the two bonds 
Rs, 2,122 and Rs. 1,000, with interest at 
18 per cent, per annum from the dates 
of the bends till the date of sait. If 
the amcant foond dae on account 
is not paid within three months of the 
reoeipt of the ■ decree in the lower Court, 
the father’s share in the mortgaged proper* 
ties will be liable to be sold on partition.” 

Upon (he endings of the High Court 
this decree was too favourable to the plaint* 
iff and iroorieot. The law was Bnally 
established no doubt since that deoision by 
this Board in the ease of Narain Prasad 
V. Sarnam Singh (l), which determined that 
A mortgage of tbe joint family property 
as a Mitaksbara family by its Karta (or 
manager), unless necessity or an antecedent 
debt is proved, is void; tbe transaction 
itself gives to tbe mortgagee no rights against 
the Karti’s interest in the joint family pro¬ 
perty.” 

Their Lordships, however, have now to 
examine whether the 6ndiogs of the High 
Court were jastiBed. Dealing first with 
the mortgage of 1896, the recital in it is 
that it is for the mortgagor’s third part 
in the repayment of two antecedent bonds 
for family necessaries for which two 
earlier bonds of 1890 and 1892 had been 
given. There is no apparent attack on the 
bood, whiob the High Court desoribes as 
the bond of 1890 but which, if the Hindu 
chronology is properly translated, seems to 
be of Ootober 1889, and whieb was for 
Rs. 2| 000. But there is au attack upon 
^e bond of 1892 as having a false recital, 
because it says that tbe money was bor- 
Mwed to purchase a village called Naya 
Hajipur. The High Court says that the 
recital must be false as in 1889 the defend 
ant had mortgaged two annas of that 
village with only one of bis brothers. The 
family were, therefore, the Judges say, already 
in possession of the village. 

There is nothing to show that the family, 
which was a joint family, had possession of 


L ^ 15 A. l. J. uS4: 2 

n 33 M. b. J. 39; lU Hum 

f. s™■ 


the' whole village. They apparently had 
then only a two-annas share. On the oo’- 
casioD of the mortgage of 1892 they are 
found in possession of a three annas shares 
from which one might conjecture that the 
money was borrowed to buy tbe additional 
anna share. The Judges apparently lay 
some stress upon the faot that there were 
only two mortgagors instead of three when 
the two>anoBB share was mortgaged. They 
do not say in terms that, because on the 
first occasion two brothers joined in tbe 
mcrigage and two annas were mortgaged 
and on the second occasion the three bro¬ 
thers joined in the mortgage and three 
annas were mortgaged, therefore, it must 
be taken that each brother had an anna 
shers. But unless this oon»(raoiion were 
to be put upon the transaotioo, it would 
appear that tbe joint family property had 
been increased by tbe purchase of tbe one. 
anna share. The statement in the judgment 
that the recital must be false is certainly urn 
warranted. 


I r • vu A 


the High Court took the recital as being 
that the money was borrowed for repay¬ 
ment of Zerpeshgi, laying a stress on the 
syllable re”. They proceeded to state 
that as the mortgagors were in possession 
of the Thika property there seemed no 
necessity for redemption; no doubt tb$ 
translation did give the word as ‘ repay, 
ment.” But upon this point being taken» 
the plaintiff challenged the accuracy of the 
translation from the original, and he 
applied for permission to send to this 

country as part of tbe record another sworn 

translation which rendered tbe word as 
payment” instead of “repayment.” The 
High Court did not think itself warranted 
in authorising this, bat it directed that the 
original mortgage should be sent to this 
country. This has been done and a mem¬ 
ber of their Lordships’ Board, who can 
read the vernacular, haa read it and says 

that the word 18 payment”, not "repay- 
meat. Tbe fanciful superstructure, in any 
case a somewhat fanciful one, which theHiuh 
Court based upon the syllable "re” falls to tL 

ground. ^ 


■ It, ^ ‘"'•y objections raieed 

m the judgment of the High Oonrt. and 
they 60 failing, their Lordehipe are roo-itf .J 
to the qnestion whether tha fcinbordinat* 
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Judge was right in holding that sufifioient 
proof had been given before him. The 
allegations made in the defenoa that the 
father was of immoral life, and borrowed 
the money for the expenses inoident thereto, 
are of the class of allegation which is 
only too frequently made when a mortgage 
suit is contested. No evidence was given 
in support of them. The burden of proof 
lay upon the defendants and was not 
discharged; so these allegations fall to the 
ground. Upon the plaintiff lay the burden 
of proving necessity in such case. He 
ealled evidence and produced documents, 
not all that conld have .been called or 
prodooed, hut enough to satisfy the Sub- 
ordinate Judge, and there is material on 
the record to show that he bad armed 
himself with further proof of witnesses 
who might be in attendance if it were 

required. , . j . i 

Their Lordships, having examined into 

the whole matter, see no reason to differ 
from the oonolasions of the Subordinate Judge, 
DOW that the criticisms of the High Court have 
been removed, and they think that his judg¬ 
ment upon the main point in the case should 

be restored. 


There ip* however, a questiou as to 
interest, as to which their Lordships are 
inclined to agree with the view taken by the 
■Hiffh Court. The covenant lu the bonds 
was to pay interest at the rate of Re. 18 0 
per eent. per nieneem, with provision for 
Lit yearly rests, and a further penalty 
in the event of default. When the emt 
came on, the plaintifi did not olaim the 
penalty, and indeed he remitted a large 
amount of the interest and oomponnd 
interest; bat even so, judgment was given 
or sum^ of money fi.ed as Rs. 82,000, and 
Bs. 8,000 respectively, with farther interest 

from the date of suit. 


When the High Court arrived at the 
eum for whieh the Judgee ‘tonight the 
father’s share would be liable, thty Bxed 
it by taking the two original principal 
Bums and allowing simple interest at the 
rate stipulated, which is equivalent to 18 
per cent, per annum. It be«n argued 
on behalf of the appellant that this is 
too little and is not right. Their Lord- 
shins have recently had oooaeion to consider 
this matter in the case of Nawab Nazir 


Begani v« Bao Baghunalh Singh (2) decided 
on the Ivth February 1919. In thatoasa 
they had laid it down that:—It is ioonm- 
bent on those who support a mortgage 
made by the manager of a joint Hii^a 
family to show not only that there waff 
neoessity to borrow, hot that it was not 
unreasonable to borrow at some such high, 
rate, and upon some such terms, ,and^ if it 
is not shown that there was necessity to 
borrow at the rate and npon the terms con* 
tained in the mortgage, that rate and those 
terms cannot stand.” 

They proceed to observe as follows:-- 

'*It remains, therefore, that there was 
necessity and, in virtue of that necessity, 
authority to borrow upon reasonable com' 
meroial terms, and that the mortgage stands 
as good security to that extent, but that 
all terms of the mortgage in excess of 
this necessity are outside the scope of the 
authority,” 

These principles most be applied to the 
present oases. In conformity therewith, the 
necessity for the high rate of interest secured 
by these bonds must be proved, if it ia to 
stand. And in this matter their Lord- 
ships are not disposed to interfere with the 
view taken by the High Court* In the result, 
the appeal will be allowed and the decree 
of the Subordinate Judge will be restored, but 
with the respective variations that the sums 
found dne and owing to the plaintiff will 
be those found due by the High Court, 
instead of those found due by the Subordi¬ 
nate Judge. The appellant will have his 
costs here and in the Courts below. Their 
Lordships will humbly recommend His 
Majesty accordingly. 

Appeal allowedf 

(2) F.O Jnd. CtLs. 434; 48 I. A. 116{ 23 C. W. W 700| 
36 M. L I. 521; 17 A L. 3. 691; 21 Bom. L. R. 484; 
26 M. L. T 40: 30 0. L J. 88; (1919) M. W. N. 498; 
I U. P. L. E ^P. C.) 49; 41 A. 671; U L. W. 188 (P. 0.). 
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SIND JUDICIAL COMMISSIONER’S 

COURT. 

OamiMiL Rc7i8iO<r ApPL:ciTiON No. 121 

OP 1918, 

April 1, 1919. 

Present Mr. Crump, A. J. 0., aud 
Mr. Raymond, A. J. 0. 

BHAWAL KETAN and otabrs— 

APfLlCAATS 

versus 

, EMPEROR— Oppoemt. 

Sind Rentier Begitlalion iI2/o/i892), m. 17,20,24 
’-Becuniy for good behaviour, order ior-Revision 
Jttitcmt Commissioner, poieer of, ib interfere^Criminal 
Procedure Code (Act V of 1898), «. 439. 

Tlie Court of the Judicial Commissioner of Sind 
has no jurisdiction, either hj express enactment or 
by necessary impUoation, to interfere in rerision 
with an order made by a District Magistrate under 
sections 20 (1) and 24 (1) of the Sind Frontier 
Begulatiou requiring a person to furnish security 
for good behaviour, [p. 77J, col. 2.] 

Applioation for revision of the order 
of the Distriet Magistrate, Upper Sind 
Frontier. 

Mr, F. J. DeVerleuil, for the AppH. 
oants. 

Mr, r, Q, Elphinston, Pablio Prnseoutor for 
Sind, fo# the Crown. 


JUDGMBST.-Thia ia an ap^icatio 
praying this Court to exeraise the powei 
of revision ocnferred by -seotion 439 c 
the Code of Criminal Procedure with regar 
to an prder made by the District Magie 

Frontier, on Novembe 
^9tb, 1918, under sections 20 (1) and 2 

U; of the Sind Frontier RegnUtion, 1892 

Though at the Brat hearing we were ii 
some doubt as to the nature of the order 
produced at our request b/ tb. 
Bubho Prosecutor makes it clear that th« 

order w one which ie strictly within th> 
scope of the Regulution. 

The question for our determination—anc 
It was for this purpose that the case wa* 
set down for hearing-is whether this Court 
has lunsdiction. The point is important 
and is not directly covered by authority, 
for we are unable to consider certain 

which have been 
aliuded to m argument. Though certain 
provisions of the Siod Frontier Regula- 

J . . ^ Court, there has been nc 

oeeiBion upon the precise point now be- 
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fore ns. In Emperor v. Imambux Rowal Khan 

(1) the ground on which this Court held 
that it could interfere was that the order- 
oomplained cf was one which oonld not 
have been made uoder the provisions of the 
Regulation of 1892, aud. was in fact ex* 
pressed to be an order under seojiou 514- 
of the Code of Criminal Procedure. It 
was precisely for this reason that the 
Court held that it had jurisdiction, anii 
we are unable to follow Mr, Ds Vertenil’s 
argument that this case gives rise to an in« 
ferenoe in bis favour. In so far as it is in 
point at ell, it suggests that the Court 
would have held that there was no juris* 
diotion had the order been strictly within 
the terms of the Rsgnlation. In Inperator. 
V. Jaro (2) the main question for decision 
was whether the Regulations applied to a 
certain area. The Oinrt held that they 
did not and any remarks as to the effeet of 
the Regulations iu ousting the jurisdiction 
of the Court are obiter. In other respsojs 
also the case must bs distinguished, as 
the order there was one nndar seotion -3 
of the RegnUtion of 1872, and was, 
therefore, plainly of an exsoutive nature. 
Id Imperator v. Ohulam Kadir (3) 

the questioD was whether this Court 

bad power to release on bail oertain persona 
who were being tried by a Council of Elders 
under seotion S of the Regulation of 
l8/'2. It was held that tiers was no 
jurisdiction and the reason adduced was, put 
shortly, that coder section 17 of the Regu* 
lation of 1872 general tevisional jurisdiction 
is vested in the Commissioner and that the 
jurisdiction of this Court was, therefore, 
pro ^uR^o cxsludod. If that decision can be ex* 
tended beyond the facts then before the Court, 
it is clearly against the present applicants. 
The point ir, however, not entirely free from 
doubt and requires further examination. 

In the absence of any direct authority 
the question must be determined on the pro* 

visions of the Regulations themselves. The 
powers which are invoked are those which 
are conferred upon the Court by seotion 
439 of the Code of Criminal Procedure. 

(1) 21 Iiid. Cas. 952; 7 S. L. E. 191; 15 Cr. h. J. 

64i. 

(2) 12 Ind. Cas. 643; 6 S. L. K. 51; 12 Cr. L. J. 
658. 

(3) 12 lud. Caa- 656; 5 S. L. it. 105; 12 Cr. L. J, 
fi68» 
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The words Apy prooeediogs” in tb&t 
eeotioD are no doubt very wide, but they 
moFt be oonBned to prcoeedirgs within the 
BQcpe of the Cede. This is not only an 
ordinary oanon of oonstruotion but follows 
from BeotioD 1 (2). We are ooDoerned here 
with a special or local law and we cannot 
interfere nnless (here is a speoiBo provision 
empowering db to do so. The Criminal 
Procedure Code contains no speoiBo provi' 
sion of this nature and if it is <o be found 
anywhere, ft must be in the Regulations 
themselves. 

By virlue of section 3 of the Regulation 
of both Regulations are to be read as 
one. In the Regulation of 1872 there is one 
section only which bears in any way upon 
the matter now before os, tir., section 11. 
The object of tbe Legislature in enacting 
that section is manifest. Tbe powers given 
by tbe Regulation are in certain respects 
inconsistent with the ordinary Criminal Codes. 
For inetance section 7 is in direct oocflict 
with section 497 of tbe Penal Code in so 
far as it makes a married woman punish* 
able with tbe effenoe of adultery. Thus 
it was necessary in snob cases to exclude 
the operation of {the Codes. In those 
matters which are speoiBoally dealt with 
in the Regulation tbe position is thos clear 
enough. Tbe Codes, so far as they are 
in pari maierio, appl;* unless tbe>r pre¬ 
visions are inooei-tent with tbe Regulations 
in matters outside tbe scope of tbe Re¬ 
gulations, Ibe^ Codes are plainly applicable. 
Section 11 of tbe Regulation, 1872, carries 
UB no further than this. It canuot be 
invoked as laying down even by implioa* 
ticn that an order for seonrily made 
under section 20 (1) of tbe Regulation is 
subject to tbe powers of revision conferred 
by section 439 of tbe Code of Criminal 
Procedure. 

Reliance has, however, been placed on 
eeotion 27 of tbe Regulation of 1892. 
It may be observed that this Regulation 
is divided into parts by cross-headings. 
Seotiors 5 to 18 ino.lueive are in that 
part of tbe Regulation which deals with 
tbe Council of Eiders and tbe powers of 
tbe District Magistrate cr Commissioner to 
niake decrees in civil matters or to pass 
sentence in criminal matters on the finding 
of Buob a Council. It may be noted that 
eeotion 17, which gives powers of revision 


to tbe Commissioner, belongs to this part. 
Tbe effect of that section will be dealt 
with later. The matter with which this 
Court is now concerned belongs to that 
part of tbe Regulation of 1892 which is 
beaded “Security for good bebaviour,*’ 
This covers seotione 20 to ^ 27. This 
last section runs as follows: Sections 20 
to 26 both inclusive shall be read with 
and construed as part of Chapter VlII 
of the Code of Criminal Procedure which 
(viZt Chapter VIII) shall, except where 
the contrary is expressed or implied, be 
applicable so far as may be to cases of 
requiring or giving security under sections 
20, 21 and 26*’. It is important to 
observe that what is made applicable is 
Chapter VIII of tbe Code of Criminal 
Procedure and nothing else. Tbe powers 
which we are asked to exercise are not 
oouferred upon us by Chapter Vllf. Had the 
Legislature iniepded that Chapter XXZII 
or any portion of it should be appli¬ 
cable, surely it would have used apt 
words to express that intention. Tbe meaning 
of section 27 appears to be that, in so far as 
tbe preoedure in security oases is not pres¬ 
cribed by thp Regulations themselves, it is 
to he sought in Chapter Vill of the Code of 
Criminal Procedure. It is not possible, to 
argue that because tbe provisions of Iho' 
Regulations giving power to take security 
are to be read as part of Chapter VIII of 
the Code of Criminal Procedure, therefore, 
orders made in tbe exercise of those powers 
are subject to the same revisional jurisdic¬ 
tion as orders made under Chapter VIII 
itself. 

It would, therefore, appear that neither 
section 11 of the Regulation of 1872 nor 
section 27 of tbe Regulation of 1892 can 
be oonslrued as conferring by implication 
upon this Court the powers of revision 
contained in section 439 of tbe Code of 
Criminal Procedure with regard to matters 
dealt with under the Regulations. It may 
be remarked that it is difficult to believe 
that tbe Legislature, bad it desired that' 
ibis Court should have power to interfere,- 
would not have provided for this by express 
enactment. Further having regard to 
the nature of this legislation and of the 
area to which it is made applioablej it is' 
not surprising if it was considered inad¬ 
visable that tbe. prooeedings should be sub-^ 
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jeoii to the jansdiokion of theregalarOoarta 
of revieion and appeal. This oonsideration 
brings np onoe more sestion 17 of the 
Regulation of 1892. That this seotion gives 
to the Commissioner in Sind powers of 
revision in the ease of desrees and senten* 
oes eannot be dispnted. Is it to be sap* 
posed that the Legislatnre intended that 
decrees and esntenses shoald be revised by 
the Commissioner and orders for seoarity by 
this Court ? That anrely wonld be a most 
ineonvenient oonstmction, which a Court 
should decline to adopt unless absolutely 
constrained to do so. Nor again is it easy 
to understand why it was necessary to 
confer these powers expressly upon the 
Commissioner, and to leave the powers of 
this Court to be inferred by dnbions im¬ 
plication. But it has been argued that 
seotion 17 confers a general power of 
revision on the Commissioner. If so, the 
jurisdiction of this Court is necesearily 
excluded on principles too well-known to 
need recapitulation This indeed is the 
ratio decidendi in a case which has 

already been cited, Imperator v. Okulam 
Kadir (3). If seotion 17 of the 
Begnlatioo operates to exclude the 
jurisdiction of this Court to grant bail 
Under section 498 of the Code of Criminal 
Procedure, it must equally operate to 
exclude our jurisdiction to interfere under 
section 439, It can, no doubt, be argued 
that seotion 17 deals with decrees and 
sentences only, and that an order for 
security is neither a decree nor a sentence 
and that, therefore, our powers under seotion 
43 i are not affected. But neither is an 
order refusiog bail a decree or a seotenoe. 

It is not, therefore, possible to distinguish 
Inperator v. Ohultm Sadir (3), and it is an 
authority against the present applicants. 

It is difficult, however, not to feel a 
certain degree of doubt as to the true 
eoDstruction of seotion 17 of the Rsgulation 
In terms it applies to decrees 
and sentences only, and the position which 
it occupies in the Regulation favours that 
construction. But apart from the authority 
of the last case cited there are certain further 
considerations to be taken into account. The 

Order with which wa are here oonoeraed 
w an order committing certain perso-v^ 

•o rigorous imprisonment for failure to 
iiTc security. There is authority v'.-: 


holding. Emperor v. Tula Khan (4), that 
under the Oode of Oriminal Procednre an 
order such as this is a sentence. There 
are no doubt conflicting decisions on the 
point. The question, however, is whether 
such an order is a * sentence ’ within 
the meaning of the word as used in the Regu- 
lations themselves, It may be that ench 
was the view of the Legislature and, 
if so, the order wonld come within the 
scope of section 17 of the Regulation of 
1892. If so, the power of revision rests 
with the Oommissioner and not with this 
Court. 

But whatever be the true construction 
of seotion 17 of the Regulation of 1892, it 
doee not appear that the jurisdiction sought 
to be invoked is conferred upon this Court 
either by express enactment or by neeessary 
implication. It follows that npon any 

view of the case this application must 
be diemiesed. 

Application dismissed, 

(4) 30 A. 334; A. W. N. (1908) 138; 5 A. L. J, 
318; 7 Or. L. J. 427; 4 M. h. T. 41 (F. B.). 


ALLAHABAD HIGH COURT. 

CfiiMiNAL Appeal No. 176 or 1920. 

March 20, 1920. 

Present : — Sir Grimwood Maars, Kt„ Chief 
Justice, and Mr. Juatioa Rafique. 

EMPEROR —Appellant 
versus 

SUNDAR— Respondent. 

Penal Code (Act Xf.V of 1890;, 395, 3)7— 

DacoUij with tortur.;—Sentence-Leniency, wheOuir 
ahould he shown -Jail idontitication—Mugistratv 
snpdrintendin-j, evidence of, ivhether necessaro -Court 
duty of. ’ 


A PCMOU fuuu.l ;ruilty of tliO OtreUCC of JocoUv 
with torttuo uot, in tlio mattor of seutouce 

to he troiitoJ wi(U ;iuy eouaiiloratioaa of lenienov 
[o, 773, col, I j 

* VVhero a juil i-kMifidoatiou U hold in the preaeuce 

of a, the ahould bo uroduLVil 

lit iho aa a witness, and it is tUe duty of tin, 

( oait to call h!:a bolero the coiielusiou of the tr-r-.i 
I,-,). 771, ].J • 

Ortl'ji-oii application of the Gjvo-m > • 
Ai/voiud on behalf of the Lacal 
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8 gafc6t tke order of ecQuitta] passed by tbo 
Seesiccs Judge. Maicpuii, dated ibe 19(h 
of Deoeinber 1919. 

Mr. Ftives (GoverciucQt Advocate), for ibe 
Crown. 

Mr. Euleshuan Fraadf for the Respond* 
ent. 

JUDGMENT. 

RiPiQUE, J.— Tbe Appeal No. 176 of 
19^0 and Revision Application No. 129 of 
1920 are oocceeted inasmaoh as they ariee 
cut of one trial. Both tbe appeal and tbe 
revision application are on bebalf of tbe 
GoverLment. U appears that a daooity was 
ocmroitted at tbe horse of one Kbiali Ram. 
a Brahman, at tbe village of Amarpor, on 
tbe night cf tbe 4th of February 1919, 
Mere (ben 20 pereers, armed with gnis, 
nie^cls, ewrrds, epears and lathis, raided tbe 
booee of Kbiali Bam and (bat cf bis rc* 
pbew Din Dtsal aid n'clfreetrd tbe in* 
mates cf tbe two bcuees in order to find 
cot frem tbem where they bad buried tbeir 
treasure. Tbe dacoite burnt Din Dayal’s 
bands with a torch and set fire to his wife’s 
ekirt which resulted in her leg and band 
being slightly burnt. They brutally ill 
treated tbe daughters cf Kbiali. All tbe 
women of tbe two houees were stripped of 
tbeir ornaments and tbe two bouses were 
ransacked entirely. Tbe daooits kept off 
tbe villagers by firing oS guns from time 
to time. They remained in tbe bouses of 
Kbiali and Din Dsyal for more than an 
hour. Immediately after the departure of 
tbe dacoits tbe Cbowkidar cf tbe village 
ran (o the Mainpuri Police Siaticn. a die* 
(ance of about four miles frem Amarpura, 
end lepoitcd the coourrence. Tbe first 
repcit was made at 6 *.m. Sbeo Sbunker 
L^l, tbe secoed effieer at tbe Kotwali, prompt¬ 
ly proceeded to tbe scene end arrived 
theieat 7 a.u. He took with bim Ajudbia 
Ptasad. a neighbouring Zamindar. On 
arrival at Amarpur and after an inspeotion 
of. the bouse of Kbiali, tbe Sub-Inepeetcr 
traced tbe footsteps of the daooits for a 
censideraMe dietanee and at a spot a mile 
and a half frem tbe village found several 
articles which bad been accidentally dropped 
by tbe dacoits. One of these articles was 
a piece of paper which eubsequently turned 
out to be a jail release ticket. Tbe Police 
continued (be investigatioD when cn tbe 

15(b of February, tbe senior Sub'Isepeotor 


Trfaza Husain took it up.. He went on tbe. 
clue supplied by tbe jail release ticket aud 
after enquiry at tbe Jail found that it belong¬ 
ed to one Narain, who bad been released on 
tbe 13tb of April lbl7 after undergoing a 
year’s eenteroe of imprisonment under sec¬ 
tion 110 of the Code of Oriminal Procedure. 
In fact tbe jail register showed that 
Narain was tbe cnly prisoner released on 
tbe 13th of April 1917, Irteza Husain at 
once proceeded to tbe village of Narain 
and arrested him and got from bim in¬ 
formation which led to tbe arrest of Badba 
Brahman. Radba gave more detailed infor¬ 
mation which led to tbe arrest of several 
persons. Radha tamed an approver. On 
tbe materials tbns collected tbe Police sent 
np several men to tbe Magistrate for (rial 
on a charge of daooity, six of whom were 
committed by Ibe Magistrate to (be Oenrt 
cf Session. It was stated then that 4 or 
more cf tbe daooits were abaoondiog and 
oonld not be traced, Tbeir names were 
known to tbe Policfl on tbe authority of 
Radba. Tbe learned Sessions Judge of 
Mainpnri, Mr. Kisob, after bearing tbe evi* 
dense for both sides, convicted tbe aoensed 
before bim of participation in the daooity 
at the bouse of Kbiali aud sentenced 
them on tbe 10th of May 1919 to trans¬ 
portation for life. Tbe appeals oftbepri-, 
soners to this Court were duly beard and 
rejected. Subsequently two other men were 
arrested by the Police, namely, Sokbi and 
Sardar, and were put np before a Magis¬ 
trate on tbe charge of daooity. Radha, the 
approver, and seme other persons were ex¬ 
amined, and tbe Magistrate committed Sokbi 
and Sardar to take their trial before the 
SeEsions Court. Immediately after tbe 
committal of Sukhi and Sardar a third penion 
was arrested, namely, Sundar. He was 
also oballaned before tbe Magistrate, who 
after bearing some of tbe witnesses com¬ 
mitted bim also to tbe Court of Session. 
Tbe learned Sessions Judge of Mainpuri, 
not Mr. Kisob who had been transferred 
from tbe district, tried all tbe three men 
together, namely Snkbi, Sardar and Sundar; 
be convicted tbe first two and sentenced 
tbem to seven years' rigorous imprisonment. 
He acquitted Sundar, holding that the evi¬ 
dence (or tbe prosecution had not brought 
the charge home to Sundar. The Govern¬ 
ment has appealed from the acquittal Of 
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Sander and baa filed a repiaion wUh re;^rd 
to the aenteQoai pissad on Sakb! and 
Sardar. 

I shall dispose of both the appeal and 
the revision applioation by one jadgment. 
The revision applioation may be disposed 
of with a few words. No one appears on 
behalf of Snkhi and Sardar to show oanae. 
The learned Sessions Jadge has foand, and I 
think oorreotly on the evidenoe in the oise, 
that Sokbi and Sardar were gniUy and 
that they did take part in the daooity on 
the night of the 4th of Pebrnary 1919. 
The daooityi as I have mentioned already 
in the opening part of this judgment, was 
attended with brutal treatment of the in¬ 
mates of the bouses and was not an ordi¬ 
nary daooity. The persons who partioipated 
in that daooity do not deserve any con¬ 
sideration of lenienoy. It is unintelligible 
to^ me how the learned Sessions Judge, who 
tried Sukhi and Sardar, oame to sentenoe 
them only to seven years’ rigorous impri¬ 
sonment without any attempt to make a 
disliootion between their offence and that 
of their oomrader, who were tried, oon 
vioted and sentenoed by Mr. Kisoh. In 
faot the present learned Judge does not 
even refer to the former trial. In my 
opinion it is highly reprehensible that men 
who are guilty of such brutal crimes as 
the dacoits who raided the houses of Khiali 
and illtreated the inmates of his household 
should be, after being found guilty, treated 
with lenienoy. To my mind the judgment 
of the learned Judge is highly unsatisfactory. 
It is a sketchy judgment and does not set 
out the facts or the reasoning in a manner 
that is required in a judgment of Sessions 
trials. In my opinion the rentenees on 
Sukhi and Sardar should be the same as 
tho8e that were passed against their oom- 
radee in the former trial, namely, trans¬ 
portation for life. I would, therefore, sen¬ 
tence both of them to transpertatiou for 
life. 

1*1*® case of Sundar I have read 
the whole evidence in the case with great 

^ heard the learned Counsel 

on bis behalf. I regret to say that thy 
impression left on my mind by the record 
of the evidence taken by the let-rnc! 
Judge 18 that he has not paid that atfe;!- 
tion to the reiording of evidence whio^. 
required in a case of importance like ‘ ' :.t 
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of a daooity with torture or with murder. 
The evidenoa leaves the impression on one’s 
mind of having been recorded hastily, 
and there is no conneotion or system as 
to how one st^ement leads to another. 
The judgment, as far as it concerns Sundar, 
is really in a few sentences and is highly 
nnsatisfaotory. Now the evidence against 
Sundar consists of the statements of three 
persons, namely, Khiali, Radba and Bhikam. 
Khiali is tho man at whose house the 
daooity was oommitted. He says that be saw 
Sundar among the dacoits and that it was 
Sundar who was in a room tying up a 
bundle of olothes. Radba, the approver, 
mentioned Sundar in bis first statement, 
recorded on the 21st of February 1919, 
and adhered to that statement throughout. 
Radba has made five statements and in 
all those five statements he has mentioned 
the name of Snndar. In faot if Radba is 
to be believed, Sundar was not an nnim- 
portant member of the gang. It was at the 
field of Sundar that the members of the 
gang met in the evening of the night of 
the daooity. It is true that Radba says 
that he did not see Sundar in the r3om 
tying up a bundle of clothes*; and upon the 
difference in the statements of the two men 
(namely Khiali and Radba) as to the tying 
up of a handle of olothes by Sundar the 
learned Jodge rejects the evidence of both 
Khiali and Ra'iha. I am not prepared to 
agree with the learned Jndge that the 
laid difference in the two statements is 
such as to discredit the two witnesses 
entirely. It seems to me that Radba himself 
must have been busy in looting and getting 
properly and bad no time to think or see 
what his other comrades were doing, la 
faot this reason by itself is aatfioient to 
explain Ihe apparent discrepancy. Bhikam 
is the Makbia of the village of Sundar. 
He swears that be saw a number of people 
ai the field 4>f Sundar about 6 in the 
ovenir* of -tth of February 1919. 

T!)j Judge discards his evidence 

on ube groi'.T'd that Bhikam Singh made 
the under pressure of the Police, 

I buy. .::Arn‘iied the statement of Bhikam 
Sii'jh tA I cannot find anything in it lo 
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be was persuaded by the Police 
oo ;i Tcilf^e statement. It is highly 
.hjt Bhikam Singh woaM la.p; • 
ii.r.ocent tcau of bia own ‘ 
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Vkt the instacoe of the Polfoe when there 
was no enmity between him and that man. 
1 thitk the depositions of Khittli, Radba 
and Bhikam Singh are worthy of credit 
and they proye beyond a reasonable donbt 
that Snndar took part in the daooity on 
the night of the 4ith of Febrnary 1919 at the 
bouse of Khiali. 

Before oonolnding the jadgment 1 woold 
also draw the attention of the learned Judge 
to an omission in the trial of the ease. 
Khiali stated oc oath that be bad been 
taken to the jail and identiBed Snndar from 
among seven other under-trial prisoners. 
There are Polioe papers on the record to 
ehow that jail identification was demanded. 
The Committing Magistrate, it seems, for¬ 
got to send up the Deputy Magistrate 
before whom the identification of Snndar 
took plaoe. Bat it was the dnty of the 
learned Judge to have called that evidence 
before the oonolnsion of the trial. However, 
the omission to do so does not, in my 
opinion, weaken the ease against Snndar or 
throw any donbt upon hie gnilt. 1 would, 
therefore, convict him and sentence him to 
transportation for life. 

MiiRS, C. J.~I agree that the appeal 
of the Government in the case of Snndar 
must be allowed and I also agree that the 
appropriate sentence is traneporation for 
life. 

As regards the other two men who were 
sentenced to seven years’ rigorous imprison¬ 
ment, I am also in agreement that the 
application for enhancement of sentence 
must be allowed and those men be sentenced 
to traneporation for life. 

The reasons why Mr. Justice RaBqneand I 
have given separate judgments in this case 
is that both of ns were dissatisBed with 
the way in which the learned Sessions 
Judge bad dealt with the oases. To me 
it seemed to show a lack of thought and 
a lack of care and failure to appreciate 
bow grave was the matter that was before 
him. But I thought it better that the 
substantial criticism should proceed from 
a Judge who has bad a wide ezperienoe of 
the administration of criminal work here 
and knowledge of the procedure of the 
Oonrts in this country. For this reason I 
thought it better that Justice RaBque should 
be asked to pronounce the principal judg* 
ment whilst I pronounce the second jadgment 
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though 1 am entirely in accord with what he 
has said. . : . 

Bt the Court. —The order of the Court 
is that the appeal of the Governmeut. as 
against Snndar be, allowed. .Sundar is con¬ 
victed under section 395 of f^e In^i&D Penal 
Code and ie sentenced under section 397 tp 
transportation for life. . > 

In the case of Sukbi Bn4:..;^ardar 
direct that they he sentenced under section 
397 of the Indian Penal Code to transportai 
tion for life, the period to run from the date 
from which they are undergoing the sen¬ 
tence of seven years’ rigorous imprison¬ 
ment. 

Appeal allowed. 


LAHORE HIGH COURT. 

Criminal RevibiON No. 400 or 1919. 

September 18,1919. 

Present: —Mr. Justice Broadway. 

OHANAN SINGH—OoNVicr— 
Petitioner 
versus 

EMPEROR— Respondent. 

Criminal Procedure Code (Act V of 1898^, 8$. 338, 
339 —Pardon tendered to accused—Order directing 
trial—Jurisdiction — Procedure. 

At the couclasion of a Sessioas trial the Sessions 
Judge directed the commitment for trial of two of 
the aocQsed to whom a pardon had been tendered 
by the District Magistrate: 

Held, (1) that the Sessions Judge had jurisdiction 
to make the order; [p. 776, col. 1,] 

(2) that on l^ing placed un trial the aoonsed 
would first plead their pardons and it would be 
for the trial Court to decide whether or not the 
pardons had been forfeited, [p. 775, col. 1.] 

Revision from the order of the Sessions 
Judge, Lodbiana, dated the 6th March 
1919. 

Lala Jagan Nath, for the Petitioner. 

Mr. Herbert (Assistant Legal Remem¬ 
brancer), for the Respondent. 

JUDGMENT,—The relevent facta are that 
Chanan Siogb and Sdusammut Bishni were 
tendered pardons by order of the District 
Magistrate oo the 3rd October 1916. The 
case in conneotion with which the pardons 
were tendered was duly beard by the Sassions 
Judge, who at the couclnsion of tbs 
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direfdted' tbe oommitment of both of these 
persons to the Sessions ^for trial on' 
the original sharge, i. e\ one under seotion 
302, Indian Penal Ondd. Ohanan Singh and 
Ifnrammaf Bishni have preferred separate 
petitions against this order dirsoting their' 
aommitment. I have heard Lala Jagan Nath 
for Ohanan Singh and Mr. Devi Dayal for, 
Mutdminai Bishni, while Mr. Herbert has' 
addressed me pn. behalf of the Grown. 

That the learned Sessions Judge had 
jurisdiation to pass the order he has 
passed is olear, and it is obvious that 
most of the grounds taken by Lala Jagan 
Nath are based on a misunderstanding of 
tbe order oomplained of. This case is, 
as near as may be. on all fours with 
that of O^rown v. Kadu ( 1 ) aud relied on 
by Mr. Herbert. 

I am unable to see any justifioation for 
interfering with tbe order of the Sessions 
Judge.'' When the petitioners are plaoad 
on their trial they will dret of all plead 
their pardons, and it will be for the trial 
Court to decide whether or not the said' 
pardons have been forfeited. I dismiss 
both petitions. 

f'etitton dismused. 

(1) 176 P. L. E. 19055 81 P. L. B. 1901 Cr.; I Or. 
L.J. 1082. 


PATNA HIGH COURT. 

CRiaiHiL Rbvision No. 85 of 1920. 
Maroh 15, 1920. 

Present: —Mr. Jnetfoe Jwala Prasad. 
GOWKARAN LAL —Complainant— 

Pbtitionbr 

tersus 

SARJU SAW— Accused—Opposite 

PlRTT. 

Criminal Procedure Code (Act V of j , I7?», 

181 12 202— Penal Code (Act XLV of «. 4();j — 

Criminal misappropriation—Place of irUd—Pidi 
nary inquiry^ when necessary. 


AooQsed was ohirged by his liiUfL .- w*,!. ’ 
misappropriatod a sum of inonev. llj ro'’-! 
money on^ behalf of his master uj ; 

deposited it in his master’s naiiiQ '*7i&h a ii- 
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Barhs he withdrew it from this firm and failed to'* 
account for it, the complaint was tiled in the Ooart' 
of the City Magistrate of Patna, who dismissed it. 
on the ground that the case was of a oiTil nature , 
for the adjustment of accounts: 

Held, (1) that the facts alleged did not necessarily' 
involve an adjustment of accounts,' and ■ the • cbm* ■ 
plaint should not have been dismissed on that- 
ground alones [p. 77«, cot. 2; p. 777, col 1.] . , 

(2) that as the offence was complete the moment 
the accused received or retained the money with 
the dishonest motive of appropriating it or convert-' 
ing it to his own use, and- as he received the 
money at Barb, the City Magistrate of Patna had 
no jurisdiction to entertain the complaint. Tp. 777. 
cols, 1 & 2.] 

Where upon a complaint it is doubtful whether 
an offence has been committed, the Magistrate 
should hold an inquiry under section 202 of the 
Criminal Procedure Code before summouiog the 
accused to ascertain whether a prima facie case has 
been made ont and the accused should be summoned 
or not. [p. 777, ool. 1.] 

Applioation against (be order passed by the 
Offisiating Sessious Judge, Patna, dated tbe 
23rd Ddoember 1919, affirming that of the 
Sub-Divisional Magistrate, Patna City, dated 
the 18(h November 1919. 

Messrs. AkharisAid Uai QaruSaran Prasad, 
for the Petitioner. 

Mr. Jandk Kishore, for the Opposite Party. 

JUDGMENT.—This is an application 
against the order of the Magistrate of the 
18th of November 1918, dismissing the com¬ 
plaint of tbe petitioner under section 203 
of the Code of Criminal Procedure. The 
order, on motion to tbe Sessions Jndge, 
was npheld by him on the 23rd of Decem¬ 
ber 191P. Tbe complaint was under sec¬ 
tion 403 of the Indian Penal Code in res¬ 
pect of a sum of Rs. 2,000 said to have 
been misappropriated by tbe accused, who 
was an agent and a servant of the petitioner’s 
master. 

The ground stated by the Magistrate for 
dismissing tbe complaint was that tbe case 
was one of a civil nature for adjustment of 
aeoouutp, and not of a criminal nature 
The leiirued Sessions Judge amplified this 
ground in his order of the 2.ird December 
i jl'-, ritating that in the present case the 
aoGUHcd was dealing with the money of 
hlp. master as an agent and had got tbe 
muney honestly.” 

Tub learned Sessions Judge hai aho 
i t-icTred to his order of the same date 
-a respect of another complaint filed !,y ,.},j 
petitioner against the accused raid^.- s.. 
of the Indian ?on;U O.c:. 
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that on the same date, namely, the ISih 
of November, the petitioner lodged two 
oomplaints against tbe aeouEed, one in res* 
peot of defalcation said to have been oom* 
mitted by him in regard to Bs. 945 alleged 
to have teen given to tbe aooneed by tbe 
master of tbe oomplainant to open business 
at Badaya with tbe firm of one Pabari 
Singh in Marob 1917. In that aase aleo 
it was held both by the Magistrate and tbe 
Sessions Jndge that the aoensed dealt with 
certain firms on bebilf cf tbe petitioner’s 
master and was liable foe aeoennts and 
that no criminal charge woold lie. Tbe 
petitioner moved ibis Coort against tbe order 
of tbe Megistrate and the Sessions Judge 
in both tbe aforesaid cares. His applioa* 
tion to ibis Coart-in the case under section 
406 was rejected by a Division Bench of 
this Cenrt presided over by Mallick and 
Saltan Abned, JJ., on tbe 3rd of February 
1920. Tbe applicaticn in regard to tbe 
present case, however, was admitted by tbe 
said learned Judges by their order of tbe 
23rd of February 1920 and a Bale was 
iesoed upon the District Megistrate and 
upon Sarjeo Saw to shew cause why further 
enquiry ehcnld not be ordered. Tbe J- is> 
triot Maguirate has shown no cause. Tbe 
aecueed now appears (breugb Mr. Jacak 
Kisherr, a Vakil of this Court, 

Tbe question for consideration is wle* 
tber tbe complaint in this case raises a 
question of aoeount between the petitioner 
and bis agent, or whether it is in respect cf 
a specific eum said to have been entrusted 
to the aceuEed by a firm nilh wbicb (bo 
ocmplainant’s master bed dealings in order 
to be banded o^r to the petitiocer’s 
master. Paragraph 4 of (be petition rets 
out tbe duties cf the aocured which be bad 
to perform in cenneotien with tie firm cf 
Mababir Lai, master cf the cempJairant. 
Tbe accused, as an agent of Mababir Lsl, 
was to go out to the said firms of Bani 
gunj, Barb, etc., to purobase graina etc., 
with tbe money hept in tboee firms aid 
to get them sold at a prctitable rate tfarcugb 
those firms. He bad aleo to bring money 
and aooounis frem those firms to tbe com 
plainant’a maater’s firm at Mansurganj, Pafi a 
City. The complaint against tbe accuced 
in respect of Rs. ^45 said to have been 
made over to him in 1917 related to biH 
failure to deposit tbe said cum with tbe 


firm of Pabari Singh of Badaya or to carry' 
on bnsiness with tbe firm on behalf of the 
complainant. That was possibly a matter* 
of adjustment of accounts between tbe. 
parties. In tbe present case tbe charge 
against tbe aeoused laid in the oomplaintr' 
is that on tbe 6tb of Aswin Sudi Sambat'i 
197^, corresponding to tbe 30th of Septem-^ 
ber 191P, the firm cf Sant LaLMakund- 
Lal made over to tbe aoonsad Bs. 2.COO- 
out of Bs. 3,762 belonging to tbe complain* 
ant, which was in deposit with tbe firm 
of Sant Lai Mskund Lai. Tbe aroused 
was asked to make over tbe said snm to 
tbe ocroplainant’s maeter at Mansarganj, 
Patna City. It baa already been said that, 
according to tbe case of tbe complainant, 
it was one of the duties of tbe aeonsed to 
carry money and aooonnts from the severah 
firms mentioned in paragraph 4 of tbe com* 
plainani’e petition to tbe firm of tbe peli* 
tioner's master. Tbe oomplainant’s ease is 
stated in the following terms :— 

The aocused, after receiving tbe money 
to be banded over to tbe complainant, de* 
posited tbe same in tbe firm of Cbbatu 
Das Banbai Lai at Barb in the name of 
the oomplaicants’s master’s firm on (he 
2Ctb Aswin Sudi corresponding to the 6th 
October 1919, two days after he again 
withdrew that money from tbe firm cf 
Cbbatu DaS'Kanbai Lai at Barb, telling 
them that be was carrying tbe money to 
be made over to (be firm of Mababir Lall. 
But cn tbe 25tb cf Ootobtr 1919 when be 
appeared before (he complainant’s master 
at Maneurganj, Patna City, be made over 
tbe Cbitba of tbe Barb account and on 
being asked whether bd had brought any 
money from tbe Banigunj firm, be denied 
having done so. On Kartik Badi Ved 
Ghottay, complainant’s master, came to know 
from Mababir Dandidar that tbe accused 
bad actually taken ont from the firm at 
Banigonj Bs. 2,00D to be brought to tbe 
ocmplainant’s master.. The accused in tbe 
meantime had gone away on tbe plea that 
bis daughter was to be married. Tbe com* 
plainaot deputed a mau to find him out and 
to enquire about the afcrpsaid Rq. 2,000 .eajd 
tf hjiVb been (aken by bin'; but be was not 
f'.’iiT.d at bin heuse.” 

Tbe above allegations do not necessaeily 
invc/lve an adjuetmeut of Boccuntr, and tbe 

oou'plaiut could not he (bro^o out on that 
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groond alone. It was open to the Magistrate 
in ease of donbt to hold an enquiry under 
seotion 202 of the Oode of Criminal Prooedore 
before summoning the aoousedi in order to 
6 nd out whether a prma facie case was 
made oat or whether the aooased should 
have been summoned or not, 1 am, however, 
not satisfied as to the jurisdiotion of the 
Magistrate at Patna City to entertain the 
oomplaint in question. The aooused is said 
to have reoeived the money from tie firm 
of Sant Lai at Banigunj. He deposited 
that amount in the name of the complainant's 
master in the firm of Ohattu Das*Kanhai 
Lai at Barh. He again took out that money 
from the firm of Cbhatu Das Kanhai Lai 
at Barb. Sinoe then it is not known where 
the aooased took the money to. Under 
seotion 40?, Indian Penal Code, the offenoe 
is oomplete the moment the aooased reoeives 
or retains the money with a dishonest motive 
of appropriating it or oonverting it to his 
own use. The ofienoe was, therefore, oom* 
plete at Barb, where he reoeived the money 
and has not sinoe then aooounted for it. 
It is true that the money was to be made 
over to the petitioner’s master, Mababir 
Lsl, at Mansurgunj, Patna City, within the 
iurisdiotion of the Patna City Magistrate, 
but the failure to band over the money 
in respeot of which the offenoe of misappro* 
priation was already eommitted is not a 
neoessary ingredient to constitute an offenoe 
of oriminal misappropriation, and is, there¬ 
fore, not a oonsequenoe whioh has ensued 
by reason of anything done by the aocused. 
Seotion 179 of the Oode of Criminal Pro* 
oodnre, therefore, has no applioation to the 
present oeee. It is also olear from the express 
provisions made under seotion 181, olanee 
(2), of the Code of Criminal Prcoedure that 
the Legislature never intended that the words 
oonsequenoe whioh bae ensued” oooarring 
in eeotion 179 should apply to oriminal 
misappropriation or oriminal breaob of trust. 
If that weie so, there was no n6oe.'‘ei^y of 
an express provision in olause (2) of seo* 
tion 181. That olause providea that the offence 
of oriminal misappropriation or uf criminal 
breaob cf trust may be enquired into or 
tried by a Court within the luoai limits 
of whose jurisdiotion any part of the 
whieb is the subject of the offeri^e 
reoeived or retained by the person by vtho-: 
the o^enoe was oommitted. The compiaini. 


in this oase does not allege that any part 
of the sum of Bs. 2,C00 said to have been 
misappropriated by the aeonsed was reoeived 
or retained by him within the jurisdiotion 
of the Patna City Opart, The view is 
supported by the deoisions of the Caloutta 
and the Madras High Ooortp, tit., the 
oases of Simhachalam v. Bait Kania Laha 
(1) and Ramhilas, In re (2). There has 
been difference of opinion in the Allahabad 
High Court, vide Queen-Empress v. O'Brien 
(3), Oeorge Lingridge v. Grace Atkins (4), 
Qaneshi Lai v. Nand Eishore (5). The oases 
in Allahabad were all decided by Judges 
sitting singly and have been dealt with in the 
aforesaid Madras and Caloutta Courts oases. 

For the reasons given in the deoisions of 
the latter Courts, with whioh I entirely agree, 
1 am of opinion that the present applioation 
was beyond the oompetenoy of the Magie* 
irate of Patna City to entertain. 1 wonld, 
therefore, dismiss this applioation, and leave 
the oomplaioant to take any oourse that he 
may be advised. 

Application dismissed, 

11) 4! Ind. Cas. 188; 21 0. W. N. 573; 25 C. L. J 
451; 18 Cr L. J.7e?;44C. 912. 

(2) 26 Ind. Cas. J36;8SM. 6^9; 29 W. L. 3 176- 
16M. L. T.606: vI914) M. W. N. 894; 16 Cr. L. J. 
688 . 

( 8 ) 19 A. Ill; A. W. N. (169 191; 9 Ind, Deo. 

(n. 8.) 72. 

(4J 17 Ind. Cas. 792; 35 A. 29; 10 A. L. J. 431; 13 
Cr. it, J. 856. 

( 6 ) 15 Ind. Cas 81?; .34 A. 4S7; 10 A L. J. 46; 13 
Cr. L. J. 479. 


LAHORE COURT. 

Cbiminal Revisioh No. 372 of 1919 
Jnly28, 1919. 

.Crr.i5rl: —Mr. Jnstioe Abdul Raoof 
NAbI BAKHSH-PfiTiiiONBR 


V^SUS 

fij M P E RO R— Rbspon debt 

Crhiiinnl Procedure Code (Act V of IB98J s 43 ' 
^Vurih. r iroiuinj, order for, ivhen to he made'-kolic 
irhcthcr necessary. 


lieiVean order for further enquiry ig 
•i... i;e,udicc of an accused person who aaa Lesu 



778 


INDIAN OASES. 


PERRT t. OPfIGiAL 18SIGNEB OF CALCOTTA, 



[i92(r 


flischarged, it is proper that he should be called 
upon to show cause why such order should not be 
passed 

An order directiog further enquiry should not be 
passed •where on the face of the order of discharge 
it does not appear that the oi-der is perfunctory or 
foolish. 

Rev’BiOD from the order of the Distriot 
Magistrate, Sialkot, dated the I3tb Deoember 
1918. 

Mr, KfMrak Singh, for the PetitioDer. 

JUDGMENT,—Id this Oise the petitioner 
was oharged under seotion 406, Indiao Penal 
Code, and an order of disobarge was recorded 
by Pandit Sbambha Nath, Magistrate, 2Dd 
Clasp, on 7th September 1918. The Distriot 
Magistrate, Mr. C. F. Usborne, by an order, 
dated the 13th Deoember 1918, set aside the 
order of disoharge and ordered a fresh 
trial by the Magistrate of the Ilaqa. The 
petitioner has oome np on revision to this 
Court. 

The first ground urge! on the behalf of 
the petitioner is that the order of the 
Magistrate is irregular as it has been, 
passed behind the petitioner’s baok without 
auy notioe being given to him. In my opinion 
there is force in this ground. It has 
always been held by this Court and 
other High Courts that a Court should 
net pass an order prejndioial to a person 
without giving him an opportunity of 
meeting the oase against him. It was held 
in the oase of Dulla v. Empresa (1) 
that before an order for further enquiry 
is passed to the prejudioe of an aooueed 
person, it is proper that he should be 
called upon to show oause why suoh order 
should not be passed. This is a very 
salutary rule ofpraotioe which has been acted 
upon in almost all the High Oourtp, and 
though it is not specifically laid down in 
the law that a notice most necessarily 
go under these oiroumstaocep, it has always 
been held to be a proper course to adopt. 
Especially in a case where on the face 

of the order of discharge it does not 
appear that the order ie perfunctory or 
foolish, a superior Court ought not to set 
aside an order passed by a competent 
Court. If any authority is neoesFary for 
this proposition, it is to be fcond in a 
Fall Ranch case Emperot v. Kiru (2) in 

(1) a P. R. IfiOl Cr; 3? P. L. E. 1P01. 

(2i U Ind. Cas 132; 10 P. R. 1911 Or. (P. B.); 24 
p, W. B, 1911 Cr .5 12 Or. L. J, 864j ?05 P. L. B. 1911, 


which Mr. Justice Kensington is reported ^ 
to have observed at page 34* that no in¬ 
variable rule can be laid down, but speaking ’ 
pnerally further enquiry after disoharge 
ie improper nnlesa the order of disabarge ^ 
was manifestly perverse or foolish or was • 
based upon a record of evidence which 
wag obvioasly incomplete. None of these 
oiroumgtancea are to be found in the ' 
present oase. In this oase it appears from ' 
the judgment that the learned Magistrate ’ 
has thorongbly examined the ' evidcinoe ’ 
given in the case and has also taken into ‘ 
consideration the record of the execution ^ 
proceedings. Reading the judgment of the 
learned Magistrate, which, in my opinion, 
is a careful aod exhaustive judgment*^ I' 
think the order under revision was nnoall-' 
ed for. ' ■ 

A . • > 

For the reasons above set forth I set* 
aside the order directiog fresh trial.' 
Revieion allowed. ,, 

_ _ V Petition pceeptei, U 

•Page of P. E. 1911—PJ. 

« 
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CALCUTTA HIGH COURT. 

Appeal f^om Original Oivil No. 52 

OF 1919. 

July 28, 1919. 

Present Justioe Sir John VToodroffe, Kt., 
and Mr. Justice Walmsley. 

JOSEPH PERRT— Appellant 
, teisue 

Tec OFFICIAL ASSIGNEE OF. 

CALCUTTA —Respondent. 

Presidency Towns Insolvency Act (III of ]g03>, ss, 
36, 103 A (I’, }0^~‘Criminal charge against insolvent 
— Offence, whether can he committed both before and 
a/ter adjudication—Books of account, concealment or 
removal of — Destruction, whether refers only to destruC‘ 
tion before the Official Assignee takes possession— 
Charge, error or irregularity in, effect of- Notice of 
charge, sufficiency of—Intention—Appellate Court, wAe- 
ther can arrive at finding as to intention—Examination 
of insolvent in insolvency proceeding, whether admis^ 
sible in evidence in crtminal proceeding—Admission 
—Evidence Act (f of 1872), sa. 17, Ifti—Voltmtarf 

statement—Sxaminaticn of insotvvnf nndat f. 88 ^ 
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Presidency Toions Insolvency Act, whether illegal — 
Practice—Evidence, weight of, admiseibility of — State¬ 
ment ot unreliable witTiess corroborated by reliable 
witness, whether can be accepted. 

An ofEence mentioned in section 103 of the 
Fresideno/ Towns Insolvency Act may be committed 
by an insolvent either before or after adjudication 
of insolvency, and the section nob only applies to 
oases of destruction of an insolvent’s books of 
account before they are produced before the Official 
Assignee but also to cases of destruction in the 
Official Assignee's office after the latter has taken 
possession of the documents, [p. 792, col. 1.] 

The rule that a charge under section 103 of the 
Presidency Towns Insolvency Act cannot be 
maintained if the charge is not framed in pursuance 
of the notice under section 104 of the Act, is sub* 
ject to the principle that no error or irregularity 
in a charge will call for a reversal of an order 
unless it in fact has occasioned a failnre of jnstice, 
and in determining whether this is the case, the Court 
shall have regard to the fact whether the objection 
could and should have been raised at an earlier 
stage of the proceedings, [p. 792, col. 2.] 

If an aco.osed person receives notice that the 
prosecution may seek to prove against him either 
of two alternative intentions, he cannot, as he must 
be ready to meet a charge in respect to both, be 
prejudiced by a charge of haying had both inten* 
tions. [p. 792, cot. 2, p. 793, col. 1.] 

It is generally necessary that an insolvent should 
have notice of the charge which it is proposed to 
make against him. A notice having reference to 
removing or causing to remove certain dounmccts 
is sufficient notice of a charge of preventing the 
production of those documents within the meaning 
of section 108 of the Presidency Towns Insolvency 
Act, inasmuch as removing a document is a mode of 
preventing its production, [p. 793, col. 1.] 

A Court of appeal with all the materials before it 
can arrive at a finding of intention if this has been 
omitted per incuriam by the trial Judge, provided it 
is cot a jury case. [p. 793, col. 2.] 

The examination of an insolvent purporting to be 
made under section 36 of the Presidency Towns 
Insolvency Act and without any objection on the 
part of the insolvent is voluntaiy and is admissible 
in evidence in a criminal proceeding against him 
under section 108 of the Act. !|p. 794, col. 1.] 

It is the practice to examine an insolvent uuder 
section 86 of the Presidency Towns Insolvency Act. 
[p. 794, col. 1.] 

The Court has power to examine an insolvent 
even if section 86 is not applicable, for the Court 
must have full control over the insolvent. There ie 
CO illegal compulsion in such examination, [p. 794 , 
ool. 2,] 

In a criminal proceeding against the insolvent some* 
thingsaid by him in other proceedings in tlu' iuscl- 
venoy may be relied on as admissions of I'uet uiiih r 
section 17 of the Evidence Act. being udmissious, they 
are relevant and admissible, unless they aio excliuh u 
by sections 18 to 31 of that Act. Even if tbo 
tion of the insolvent is not authoriaed, the 
given on such examination without objccti..i cio 
nonetheless admissible. Even if the.o \.,i3 cvm- 
pulsion not being of the kind whivh o^iolnJe.i c, 
COpfession, then under the Evjdenc? .. ti.e f c? 


compnlsion might affect the weight of the evidence 
bat not its admissibility, [p. 794, cols 1 & 2.] 

It is open to a Court to accept part of the story of 
one witness whnis not reliable, if it be corroborated 
by another who is reliable, [p. 799, col. 2.] 

Appeal Bgaicefc the following deoieion of 
Mr. Jnetioe Rankin, dated the 6tb June 
1919:- 

In tfaia ease 1 have been trying 
an insolvent onder speoial prooedore 
applicable only to an insolvent by wbiob 
a Bankrnpicy Judge bas to take npon 
bimself the duties of a Magistrate and to 
decide wbat is in all material partioulars a 
sriminal case to be treated as a oriminal ease. 
Tbe proseoution has been in the bands of the 
Offioial Assigeee, And this Court has 
expended a great deal of time wbieh is 
badly wanted with regard to other matters 
in trying out tbe aooueations wfaisb are at 
present before me. I should like to say 
that I think this procedure is a very 
unhappy one. It would be infinitely better 
if tbe praotioe were that upon proper 
report being made by the Offioial As' 
eignee, the Bankruptcy Judge ehonld, if 
neoeeeary, make an order for proseoution 
whioh should be oarried out in tbe ordinary 
way and in the ordinary Courts. That is 
tbe praotioe in England and I hope it 
will be tbe praotioe in Ibis oountry before 
long. There are many advantages in 
that, one being that, in the ordinary ooorse 
of oriminal investigation, the prosecution 
oan get more assistance and more trained 
astistanoe. Tbe oiher is that in a proper 
ease, the aoonsed ean in a preeidenoy town 
be sent before a jury. The matters whioh 
I have been tiying are matters whioh 
would be infinitely better tried before a 
jury; the jury would bear the evidence, 
they would hear what is alleged by Couneel 
on both sides, tbe Judge would earn up to 
them ; and the quettion whether suspicion 
bas paseed into proof, and the question of 
credibility between one wifnese and another 
would be left to them for their deoieion 
vivMct giving reafODs. That course 
w't’id have been specially preferable in 

oace. because it is idle to shat one’s eyes 
to .< e fnot fh:it the insolvent is not really the 
o;:ly pofpcu iutiraateJy conoerned in the mat- 

ijflfore proceeding to give njy - . .. ; 

feh- ii!d like to pat on t' i • ^ • 
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with regard to Mr. Perkins. Gonstrning 
as beat I oonld, seotions 10.^ and 104 of the 
Insolvenoy Aot with the relevant seotions of 
the Criminal Prooedare Code, 1 made up 
my mind that the oonrse most eorreot and 
fairest to the aooased was to have the pro* 
seontion put all their witnesses in the box 
before I framed the oharges; that the 
aeoQsed sbonld be entitled to reserve all 
oross examination antil after the oharges 
were framed, and sbonld not even be oalled 
on to show oanse against the framing of the 
oharges notil after be had heard all the 
evidenoe that was going to be given against 
him. Unfortnoately owing to a 6re having 
taken place in the basiness premises of Mr. 
Svamvar, Mr. Svamvor oonld not be brought 
to Calontta for some days and in the mean* 
time Mr. Perkins bad to sail for England. 
1 was not minded in the stress of these 
days to prevent, if I oonld prevent, Mr. 
Perkins from leaving by tbe boat which be 
bad arranged to leave by. Tbe result was 
that Mr. Perkins* evidenoe has bad to be 
ruled out. So far as I am oonoerned 1 heard 
tbe evidenoe of Mr. Perkin’s and I took it down 
nearly a month ago, but from the moment it 
appeared that he would not be oross examined, 
1 have not looked at my note. I have done 
my best to forget it altogether and for all 
purposes Mr. Pei kins’ evidenoe is out of tbe 
ease. 

N‘ow I will flommenoe first by considering 
tbe position cf this insolvent, as regards his 
method of business and bis method of keep¬ 
ing aoooonts. Tbe main book of aooonnts 
is a book which is partly a oasb book and 
partly a ledger. When one oomes to look at 
the oasb part of it, one finds that there are 
DO details as regards dates at all. It is 
obviously a very icartistio cash book and a 
very nnsatiafaotory oasb book upon tbe view 
most favourable to tbe insolvent. As 
regards tbe ledger, that looks more eatisfao- 
trry but tbe insolvent himself says that it 
was written up within the last two or 
three months. As regards the appearance 
of tbe book, from an Official Keoeiver’s point 

of view, it undoubtedly looks snspisions but 

that matter is not directly before me, nor 
can I decide on it. Tbe next thing is the 
insolvent says that he never kept any stock 
book at all. From the earliest moment of 
which 1 have any trace, both before an I 
throughout this prosecution, tbe insolvent 


has always immediately and sonaistently 
denied that he ever kept anything oorra- 
sponding to a stock book. This is in itself a 
somewhat ourions oiroumstanoe, if it be true, 
as the insolvent was tv-ading in jewellery. 
There m a bill book, there is an approval 
and an inspection book, about wbioh no oom< 
ments have been made and wbioh I think 
are in order. As regards another book wbioh 
appears now with the first pages torn and 
with a series of entries on page 26, tbe 
proseontion’s oase is that it was a sort of 
stock book: tbe insolvent’s case is that be 
bought a lot of aoaouut books at one time 
chiefly at an anotior. that be used to tear 
off pages from time to time and used 
them as be happened to require. His case 
is that that page 23 was a copy of 2 in- 
voioes of Betztmra; that the previous pages 
bad been torn off for oasnal purposes be¬ 
cause he did not attribute muoh value to 
the book wbioh be bought with a lot of 
others. Why these invoioes of Bonzimra 
should be copied and these only I have not bad 
explained, bub so far as regards an invoioe 
oopy book or a stock book there was praotioal- 
ly nothing in existence aooording to tbe insol¬ 
vent’s case. As regards his oasb book tbe 
insolvent’s statement is that tbe diary (there 
were two diaries undoubtedly for 1918 and 
1919) was his original oasb book, that 
from these entries in the diary, there was 
what be oalls a rough cash book, wbioh I 
gather io have been a boodle of papers; 
that tbe entries in Exhibit 6, the book 
wbioh was produced, come from those two 
sources. Another book, however, was found 
upon tbe search. It now has pages torn 
off at the beginning and, as has been pointed 
out ibis morning, aho pages torn off at the 
end; and the allegation of the proreoution 
ie that pages at the beginning were inspected 
at tbe search on tbe 6th and were seen to 
contain entries such as would appear io a 
oasb book, as distinct from a ledger, or 
daybook or any other sort of book. Tbe 
insolvent’s case is that this was another 
book from wbioh pages were torn as required, 
that it was not kept and entered as a book 
of acoonot at all. At tbs search another 
blank book of account was discovered: this 
one is intact. 1 do not forget that the insol¬ 
vent kept invoioes and other papers and multi* 
fariona papers that have not been oatalogned. 

Still looking ouly at tbe unoontested facts 
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as to books, from the point of view of bank* 
rnptay so fares bookkeeping is oonoeroed, 
the ease starts with a very ooosiderable 
deal of onspioion. The matter is not im¬ 
proved by the fast that in an aetion whioh 
the insolvent brought against a eertain 
Eajah olaiming to have sold him jewellery 
with the ezeeption of two billsj no doenments 
material to the present purpose were dis* 
closed, and in orooe^examioation the insol* 
vent atarted oS with an answer that be 
kept no books at all. Mr. Gbose has argned 
before ms to*day that if one oonsiders 
the iesne in the oase, it is not impos* 
eible that the affidavit of doooments dia* 
olosed all that was relevant to the issnc; 
that the answer about keeping no books 
at all may have been intended not to be 
taken at the foot of the letter bub as 
referring to the particular question whether 
he kept a book whioh showed his own 
purchases or his saleF; fasnoe that these 
matters ought not to tell against the 
insolvent. Though my Bret impression was 
very different, 1 am minded to agree 
with Mr. Ghose upon that point but if 
all the explanations be true whieh are 
required to explain the insolvent’s evidence 
in cross examination in that aetion, they oer* 
tainly do not assist to negative what any 
sensible person must think obvious, that this 
man when be beoame insolvent did so with a 
very fishy set of books, 

Now the adjudication order in this case 
was made on the 5th March. On the day 
before the adjudication order the insolvent 
had received a telegram from a firm or 
person oalled Babnmall of Dalbi from whom 
he had bought certain jewellery, and it 
appears that he had paid part only of the 
full price of the jewellery and had given 
a post dated*oheqne for the balance whioh 
cheque bad fallen due on the 4tb March; 
the cheque not having been honoured, the 
insolvent got a telegram the effect of which 
was to say that unless it was met at 
once, the case would be taken to Court for 
cheating. At the same time there was pending 
against the insolvent a motion for arrest 
before judgment on the part of the creditor 
Benzimra and after eertain adjoarnments 
on the 6tb March the motion eiime on. 
By that time he had been adjcdioated an 
insolvent and nothing more could be douo. 
Some complaint was made before me that 


the adjournments were obtained by con* 
sealing from the Court the fact that be 
bad for more than a week before eontem- 
plated making himself an insolvent. lam 
not inclined to pay any attention to that 
oomplaint as a matter of prejudice. How* 
ever the matter may stand — and I say nothing 
to belittle the extreme desirability of 
professional gentlemen being frank with the' 
Court when asking for an adjournment—'1 
oannot think it was supposed that any 
Judge, on being told that a man was on 
the next day to be adjudioated an insolvent, 
would make an order for his arrest before 
judgment, in order that it might take effect 
before adjudioation; and, therefore, 1 am not 
disposed to pay any attention at all to that, 
particular complaint. 

On the 5:b March two important incidents 
occurred in regard to whioh 1 confess I 
have no doubt at all. When a person is 
adjudicated an insolvent, all his assets and 
in particular all his books of account vest 
in, and have to be taken charge of, by the 
Official Assignee. This Court has for many 
years waged an unequal struggle with 
insolvent debtorp, and for the last year or 
more it has been the rule as regards those 
debtors who come to be adjudicated on 
their own petition that before the adjudioa¬ 
tion order is made (in India 1 understand 
bankruptcy is regarded as a privilege), the 
debtor should go before the Official Assignee 
and be examined and make over to him 
all his books of account, and should get 
a slip from the Official Assignee to that 
effect which be may take to the Registrar. 
It is the practice and duty of the Registrar 
also to examine into the question whether 
the books of account have all been given 
up before the adjudication order is made. 
Now, that rule of this Court is not an 
Act of Parliament, and, therefore, one has 
to consider from a technical point of view 
somewhat carefully the effect of wbat may 
be done by an insolvent upon these oooa* 
sions. For the moment I will pass that 
legal question by and I will examine the 
question simply in relation to the facts of 
this case. The Official Assignee says that 
when the insolvent was before him aocom- 
pauiei by his solicitor, he asked him, when 
he produced the book which I will call 

Exhibit B, whether he had any other books, 
and he was told No, that the bueiQeeE was u 
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small bnsinese, bo did not keep a olerk, and so 
forth. 

Tbe evidenoe on the other side was gipeb 
by Mr. Maodal^ that the Offioial Assignee 
asked tbe iDSoWeDt whether be had any other 
cash book and was told No. At that time 
Mr. Mandal knew tbe positiDn of the insolvent 
as regards his books; at any rate he knew 
that he kept a bill book, approval book, 
and saoh like. He bad bad the oash book, 
Exhibit B, oopied in his offioe and he says 
that be was intending at a later stage to 
make ont a detailed list of books and hand 
them over to the Court. Now I think it 
is perfeotly hopeless to suggest that «^beo 
one hook whioh was a cash book was 
produoad before the Offioial Assignee, whose 
daily doty is to deal with these matters 
and to ask all debtors whether they have 
discharged all the books of account which 
they ought to disgorge, tbe Official Assignee 
would go and specially ask for another oash 
book when he has got one already and 
would omit to enquire for other books. It 
is incredible that tbe question, therefore, 
was anything save what the Official 
Assignee says it wa«, “Have yon got any 
other books?” meaning books of account, and 
tbe insolvent with hie attorney standing by 
his side answers that question in tbe negative 
and tbe Official Assignee gives tbe order 
for them to go to tbe Registrar stating that 
they bad disclosed one book as having 
satisfied bis requirements. The matter 
does not stop there; tbe parties go before tbe 
Registrar to make the adjudication order, 
and Mr. Remfry is the gentleman who 
really originated tbe suggestion that books 
of account should be obtained before a 
debtor is adjudicated on his own petition. 
There is no doubt from tbe evidenoe given 
by Mr. Remfry, and the evidence given by 
Mr. Mandal himself, that tbe question was 
put in tbe insolvent’s presence to Mr. 
Mandal, “is this tbe only book of account?'’ 
Mr. Mandal tells me that he answered 
“Yes.” What is the case made in defence 
of this? Let me consider it. Mr. Mandal’s 
evideuoe is that although be knew there 
were these other books, tbe bill book, the 
approval book and so on ,he regarded these 
books as not being the main book of 
account. There is a distinction he says 
between the main book and the subsidiary 
books whioh be calls “feeders” to the 


main book, and be states that he thought 
that at tbe time tbe adjudication order 
was being made only the main book was 
required. When a person is asked a plain 
question, is this the only book of account, it 
is idle to make a distinction and say “X 
divide the debtor’s books of account into 
the main book, and subsidiary or feeder 
books.” . It is perfeotly obvious that the 
intentiou of tbe Registrar, before be made 
thattadjndioatioD order, was not to allow the 
insolvent or bis solioitor to make up their 
minds as to whioh was important and 
which was subsidiary, but to get all. the 
books of account before making tbe adjudi* 
oation order, If there was any doubt, a 
frank statement wonld have solved it. The 
enggeetioD that the answer was made in 
good faith 1 reject absolutely and altogether. 
It is absurd to suppose that for purposes 
of tbe Insolvency Court the main book of 
account is the only thing that may be 
required. As a matter of faotthe detailed 
accounts, the * subsidiary” books of account, 
from which entries are posted into the 
main books of account, are as important 
for every purpose of bankruptcy as the 
main book. Mr, Mandal suggests that tbe 
debtors have 3U days in which to file 
their schedule and he thought in the 
course of those 30 days it would be 
time enough to produce the other book^. 
The two things have nothing to do with one 
another: tbe main book of account is 
essential for tbe sohedule just as the ofthers 
are. Tbe business of the insolvent is, (and 
every attorney knowe it perfeotly well) 
first of all when be is asked a plain question, 
to answer truly. Secondly, to give up from 
the start, if required, tbe books of account 
which are demanded. Throughout this case, 

I say it frankly, when I have been con¬ 
sidering the conflict between tbe evidence of 
Mr. Mandal and that of tbe Official Assignee, 

I have not been able to prevent myself from 
remembering the way id whioh Mr. Mandal 
answered tbe perfeotly plain, and in no sort 
of way ambiguous, question which was put to 
him by the Registrar. Anyhow on the 5th a 
plain and common question is untruly answer¬ 
ed twice. 

Now, on the 5bh another thing of 
importance to notice is this: on the occasion 
of going before tbe Official Assignee, certain 
jewellery whioh the insolvent bad got from 
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Babamnll was banded over to the Offislal 
Assigoee as part of the assets. 

Od the next day tbe creditor, Mr. Svamvar, 
a representative of Beozimra, foaod oat 
that this man bad been adjadioated, and he 
natarally enough went with his attorney 
to make enquiries as to the position of 
their debt. They go to the Official Assigoee 
and they disoover that this book has been 
put forward as the only book of aooount 
They are not satisBed with this. Sometime 
in the middle of the day the Offioial 
Assignee orders a searoh to be made of the 
insolvent’s room at the Grand Hotel to see 
whether he has any other books of aooount 
or assets or what not, and the Offioial 
Assignee considers tbat the searoh should 
take place in the presence of Mr. Manda!; 
80 Mr. Svamvar, Mr. Arnfield, assistant to 
the Offioial Assignee, Mr. Perkins, solicitor 
of the creditor, and Mr. Mandal went to 
the insolvent’s room at the Grand Hotel. 
They did not ficd him there. After waiting 
sometime Mr* Svamvur found him at lunch 
and brought him back to the room, and 
they were all admitted. In the course of 
that searoh undoubtedly a large number 
of books* and papers were found to be 
in the room. As to what was found to 
be in the room one thing is absolutely 
clear, vis, that two diaries, one for 1918 
and one for 1919, were then found. These 
two diaries appeared in the list which ^ as 
taken by Mr. Mandal. Mr. Svamvur says 
that the book which now has writing 
only on page 26 (Exhibit F) was up to 
that page full of entries with the exception 
of certain blank leaves in between different 
entries. He said he immediately remarked 
upon it to Mr. Perkins, and said that it 
was a stock book and the key to the 
position. Another bock is a book, Exhibit 
G, which Svamvur eaya he looked at, and 
found to be a cash book, with a good many 
pages from the beginning Blled up with 
entries. Mr. Mandal from the commence¬ 
ment of the search insisted on behalf of 

that as he had been threatened 
with proeeoution by Babumoll of Delhi 
certain telegrams and papers onght not to 
be taken away by the Offioial Aseignee, 

book whioh ooBtained copy of a telegram Pcrt 
by the insolvent on the 5th March, the siw. 

06788 that cn which be was adjudicated, 


in response to a telegram of the 4tb, 
which 1 have already mentioned. Now, aa 
regard i tbat matter the first thing that 
took place no doubt was a discus- 
eion about the list. Mr. Mandal says he 
wanted a detailed list; be wanted a detailed 
list which would not only ebow wbat 
books were taken away, but the number 
of pages tbat were entered therein. That 
is referred to by Mr. Svamvur as though 
Mr. Mandal was insisting upon taking a 
detailed scbedule of every document- Mr. 
Perkins seems to have been a man of 
some sense because at his suggestion the 
proper thing was done, vis , a rongb list 
was made out as best as could be done ■ 
then the documents were put into a box 
and taken under look and key to the Offioial 
Assignee’s office. Mr. Mandal’s evidence 
is tbat he argued first of all the qaestion 
of the principle of the list and when he 
found he would only get a rough list, he 
took little or no further part in the pro¬ 
ceedings until towards the end when be 
desired to make a list for himself. Mr. 
Mandal also says (I think it rather 
curions) tbat he insisted upon the box 
being sealed, but thet is denied by Svamvur. 
Now, 1 have oonsidered very carefully 
the evidence of what took place at the 
search, and I have come to the oonoluaioD, 
and am absolutely satisfied, that the diary 
of 1916 was found at the searoh on the 
6th and was missing at 11 o’clock the next 
morning, I am also absolutely satisfied 
that the pages prior to page 26 in Exhibit 
F were alto found at the searoh as Mr. 
Svamvur says, and that they were missing 
the next moining at 11 o’clock. As regards 
the cash book also I believe Mr. Svamvur 
but 1 prefer to deal with this when 1 have 
discussed the other incideiila of this case. 
Now, tho next morning Mr. Svamvur 
came at 11 o’clock to examine (he con¬ 
tents cf the box. The Offioial Assignee 
says that ho uiranged with him to do so 
the niglit befcro after the box had come 
back to the Official Assignee’s office. As 
to wbat happened at U o’clock there is 
little C'.caHioij to consider matters in dispute 
at ail. Mr. Mandal admits that later on 
the sumo day he was told about the 
miesiijg diary and the missing pages in 
the stock book. The evidence for th • 
prosecution is that Mr. Svacavur di- cjov.. '• 
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the diary and oerfcain loose pages whiob 
I have not znentioned hitherto to be 
mUsiog, that he told the Offisial Assignee 
and went off to get Mr. Perkioa. He 
and Mr. Perkins oame baok, and Mr. 
Perkins, the Official Assignee and Mr. 
Svamvar went into the matter, and disoorer- 
ed what was missing. I care ..nothing 
whether the diary was dheovered absolately 
at 11 o*olook or a few minates later 
when Mr. Perkins was present; 1 care 

nothing whether the missing stock book 
was dissovered before Mr. Perkins arrived 
that morning or after Mr. Perkins oame 
in. There id no sort of reason to saggest, 
if these doonments in the box were tamper¬ 
ed with, that they were tampered with 
more than onoa. It is perfectly certain that 
at 11 o’clock the diary and, as 1 think, 
the pages from etook book to a were missing. 

Now, 1 have (o consider whether 
I am satisBed that on the morn'ng of the 
7th the insolvent bimeelf was actively 
engaged in committing an offence under 
section 103 first of all with regard to 
these two hooks. According to the evidence 
for the aconsed, at 10 o’clock 03 the 
morning after the search, the insolvent 
arrived at the attorney’s office and wanted 
the attorney to write a letter to the firm 
in Delhi which bad sent him a telegram 
on the 4th, threatening to take him to 
Coart for cheating. Mr. Mandal says be 
looked up Exhibit H, the list of doon* 
ments which be bad made in the Hotel 
the previoas dafi to find the date of the 
wire in reply to this. The telegram 
receipt was pat down as a telegram 
receipt” without a date, and they wanted 
for the purposes of replying to know that 
date, as the date, so Mr. Mandal says, 
was essential. He says also that be would 
have liked to have a look at the wording 
of the telegram and that he was going to 
be basy at 10 30 before the Registrar as 
well as the whole of (bat day, and that 
was why he and the insolvent left the 
office and called at the Official Assignee’s 
office at about lO-h. He eaye they went 
first of all to a waiting room next to the 
Official Assignee’s room; that Mr. Mandal 
went along to Mr. Arnfield’s room to ask 
Arnfield for inspection of the copy telegram 
which was in the press copy letter book, 
and that Arnfield refused to give it to him 


until he got the Official Assignee’e permis¬ 
sion. He says Arnfield suggested that 
they should wait for the Official Aesigoee 
to come; ha would not be long; and they- 
stayed tbera with Mr. Arnfield for some 
ten minutes or sc when they were notified by 
the peon, who bad been told to do so, of the 
Official Assignee’s arrival. He says be 
want in and complained to the Official 
Assignee that he bad been unable to get^ 
what he wanted without the Official Assignaels 
permission; the Official Assignee said: 

* Very well, t will give you my permission, 
so you will have your iospeotioD.” He 
says that tbereupoo he said: * I oan’t 
take it now as I have got to appear be* 
fore the Rsgielrir”; in the result Perry 
was left to inspect this document and 
Mandal want to his appointment before 
the Registrar. That is the case for the 
aoomeil. 

How the first thing one has, I tbick| 
to remember in' this particular matter is 
this : that whatever dispute there is with 
regard to the etook book pages, there is 
absclutely no doubt with regard to the 1918 
diary that it was in the box on the evening 
of the 6tb, and that it was not tbete on the 
morning of the 7th at ll O’olook. No doubt 
about that at ail. Another thing there ie no 
doubt about is that though Arnfield is not 
a party before me, upon the evidence 
which is given between the parties who 
are before me it is idle to suggest that 
Arnfield is not involved in the disappear* 
ance of that diary. It was given into bis 
charge by way of special precaution to 
put into bis tiffin room; be was given a 
key, and this book was absent the next 
morning. There haSt therefore, been a 
loss of at any rate one hook, aod 
that loss must have been connived at by 
Arnfield. 

The next thing that I have to consider 
is, what were Mandal and Perry doing 
at the Official Assignee’e office at 10 5 on 
the moroing of the 7thP This matter 
ie oomplioated by a dispute as to whether 
there had been on the previous evening 
at about 5 o’olook an interview between 
Mandal and the Offisial Assignee. Mandal 
says that be saw the Official Assignee 
abcut this matter after the search towards 
5 o’olook oh the 6thj that he mentioned 
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ttoriftiQ doonmeots h^TiDg roferenoo to tbo 
Delhi oasei inelading the press oopy letter 
hook; that he asked the Official Asslgoee 
to let him have these doonmeDts, and that 
the Offisial Assignee had agreed provided 
that be would write a letter asking for 
them. There is a letter dated 6th March 
to that effect from Mandal’s offioe, and it 
is prefeotly clear that that letter was 
delivered by a peon and signed for in the 
peon book by one of the Official Assignee’s 
slerks, not on the 6th, but on the 7th. 
The Official Assignee denies everything 
with regard to that interview; be says that 
he took no notice of the date mentioned 
in the letter, he did not notice that its 
statements were false and as a matter of 
fact be bad forgotten all about the letter. 
Now the question is, what were Mandal 
and Perry doing at the Official Assignee’s 
office at 10 5 the next morning, and upon 
that question I do not think that the die* 
pate about the letter has any great mate* 
riality, I am inclined to think that the 
acsnsed’d case is distinctly worse with the 
letter and with the interview than without 
them. I am quite satisBed that for ArnBeld 
to be at the office at the time that be 
was the next morning was an unusual 
eiraumstacoe. It was so unusual that the 
peon, Baman, who give evidence before me 
and who, 1 think, was a distinctly honest 
witness, thought it so early for Arnficld 
that be looked at the clock to see whether 
be bad gone wrong as regards his notion of 
time. The Official Assignee says that 10*30 
was the hour for Mr. ArnGeld to come to 
office just as it was the hour for himself 
to come. Not unnaturally the olerkp, when 
asked whether the Official Assignee or 
Arnfield came first, give different answers. 
The bulk of the evidence appears to be 
that Arnfield usually came after the Official 
Assignee, bail attaoh no importance to 
this general oomparison of their habits. 
If both these gentlemen bad the same 
time for presenting themselves at the 
office no doubt one would come bafore 
the other one day, and another day the 
position would bs reversed, aud clerks and 
peons would be apt to generalise from 
particular instances. 1 accept it from the 
Official Assignee, who must know that in 
the ordinary course of things Arnfiald’s 
boar was 10 30. It has been said, and it 

60 


is prefeotly true, that there is a tradition 
whieh has got into the rules of the Court 
that the office hours of the Official Assignse 
are from 10 o’clock. In previous years 
this hour may have been observed by all 
the staff. Also I do not doubt that long 
before 10*30 peons, obaprassis and sweepers, 
to dust and clear, present themselves. 
It is in evidence that by 10*15 one of 
the olerks, the •cashier, is in the habit 
of presenting himself. For the moment 
what I am ooncerned with is this, that on 
the morning on wbiob papers were missing 
with Arnfield’s oonnivance, Arnfield came 
to the office much before his usual time. 

Now the next thing is, la the fact of 
Mandal and Perry being there at 10*5 a 
oircumstanoe whieh ought to be regarded 
as snspiciouaP It is not proved before me 
as facts in a criminal case should bs 
proved that Mandal knew that there was 
never any chance of seeing the Official 
Assignee at his office before 10*30. Again 
10 o’olook itself is not an extraordinary 
or very unusual hour for a person who wants 
to see another, to try and find out if be is 
there. But I do think that the story which 
Mr. Mandal gives as regards the oinse of that 
visit is distinobly absurd. There had baen 
this search the day before and one would 
have thought that when Perry arrived at 
Mandal’s office at 10 o’olook, these parties 
would have had something to discuss, 1 
am told Mandal bad not seen Perry over* 
night. 1 am told that Perry started at 
once about replying to Delhi, that Exhibit H 
was got out and that it was noticed that the 
date of the telegram which Perry bad 
sent was not mentionei. Reading the 
evidence for the defence fairly, it is at 
any rate alleged that one essential rratter 
for which they went to the Official As* 
singee’s office then and there (seeing 
Mandal was busy at 10*30 before the 
Registrar) was to get the date of that 
telegram. 1 am very sorry to say so, but 
1 have been also absolutely uuable to con- 
vinoe myself that this story about the 
date of that telegram is anything except 
an afterthongbt. The position is this:— 
on the 5tb Perry had been adjudicated 
aud had handed over hie jewellery in the 
presence of his solicitor to the Ofiiiial 
Assignee; and on that day he sent a tele* 
gram to Babumnll in reply to tbu thr^«at 
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of takiog aolioD agaiost him foi cbeatiDg 
oontaicod in the telegram of the previous 
day. The telegram is as follows:—“Wire 
reodived—Refer my letter 13th iostant— 
Year goods delivered Court—Letter 
follows warn you against prooeedings— 
SericuB oonsequBnoe will follow if you 
take proeeedinge/* Now it was put to 
Mr. Mandal whether he thought that 
that telegram was the sort of telegram 
that Perry himself oould draw up and he 
aooepted the suggestion that it looked 
as if it was drawn op by a lawyer, and 
he also aooepted the suggestion that if it 
was drawn up by a lawyer, that lawyer 
must be himself. Although in his answers 
with regard to this matter he went just 
short of aotnally saying avowedly “Yes, 
1 know 1 drafted that telegram for Perry/’ 
it is impossible to read those answers 
oaiefully, as 1 have done, without seeing 
that it is perfectly olear that that telegram 
was drafted with Mr. Mandal’s assistanoe. 
It is to be obeerved tbab the purport of 
the telegram was to assure the person at 
Delhi or at any rate to give him pause, 
by telling him that the go:d8 had been 
delivered to Court. Mr. Mandal’s evidence 
is that be originally intended to write the 
letter on the 6tb, and as I understand 
bis evidence this letter would have been 
posted on the 6th but for the time 
occupied in the search. He wanted to put 
in that letter that the debt had been 

admitted in the insolvent’s schedule or list 
of creditors and, therefore, everything was 
above beard; that he bad meant to 61e 
on the ()tb but the search prevented him. 

Now L am told on the merning of the 

7th at 10 o’clock the insolvent came 

abont the important matter of the letter 
and that the insolvent did not recollect 
that be had sent bis reply by telegram 
on the same day—two days before—on 
which be bad been adjudicated and had 
handed up the jewellery, that Mandal 
did not recollect that he had drafted 
a reply on the same day ae the adjudica¬ 
tion order was made. That he did not 
recollect that he bad intended to send 
this letter on the previons day and had 
been prevented by the search. That these 
two persons at lO o’clock went over to 
the Official Assignee’s office for the purpose 
of getting the date. 1 find it impossible 


to accept this story, So far as Perry isi 
concerned, be prefumably is not adjudicated 
every day, presumably be is not threatened, 
with criminal proceedings every day, and bowt 
Perry could possibly doubt having sent that; 
telegram on the 6tb, two days before, I 
say bow he oould have been in any doubt 
as to when he bad sent it, passes my 
oomprebeusion altogether. It is said about 
Mandal that he is a very busy man and 
undoubtedly he is. His letter book sbow^ 
a great many letters written in it on. the 
5th. It is also true that this telegram 
appears to have been despatched not from 
Mr. Mandal’s office but from the Grand 
Hotel. Mr. Mandal, when be gave hi 9 
assistance, may very well have given, it 
not meaning to charge Perry for it. Eveu 
so, it is quite incredible from the point 
of the answer The goods have been de« 
posited in Court”—that Mr. Mindal did 
not recollect that it was sent after they 
had been deposited, so that the telegram 
oonld only have been sent on the 5tb or 
6 th. Perry must have known «11 about it 
and the idea that either of these twO 
persons took the trouble to walk across 
the street to find out whether the telegram 
was sent on the 5tb or 6tb, is a sag* 
gestion 1 reject in toto. The Official 
Assignee says that when he saw Mandal 
on the morning of the 7tb, he.was told 
that be wanted a copy of a letter in the 
press copy letter book. I am not going 
to take it against the accused that what 
was asked for that morning is distiocit 
from ibe copy, of the telegram in the 
press copy letter book, I think there is 
nothing in that discrepancy at all, The 
Official Assignee sajs that what was asked 
for was a copy and one thing that makes 
the matter suspicious was the fact that 
Mandal bad come ostensibly to ask for a 
ooyy but no copy was obtained in the 
end. Mr, Mandal says that he will not 
swear whether be asked for a copy or for 
inepeotion. What happened was Mandal 
being pressed for time having to go to 
the Registrar’s office, Perry was left to 
do what was required and according to the 
evidence for the defence what Perry brought 
back to bis attorney was a. slip of paper 
with the date of the telegram on it ued 
Mr. Mandal says that he (Perry) told 
him the substance of the telegram* Tbf 
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idea-that either of these two parties did 
not know the eabstanoe of the telegram 
I rejeob altogether and, therefore, I am 
bound to' say that even if the natural 
desire of a solioitor is to see a dooument 
before doing anything else in the matter, 
the oase for the defenos about getting this 
essential date does add a very strong element 
of suepioion to an already snspioious oase. 
Moreover there was nothing, whatever es* 
seutial about the ezaot date, nor indeed 
did it matter two penoe to anybody for 
any purpose. The reply would have been 
just as good without it, if it bad said 
*'KefereDoe your wire of 4th and my rep'y 
thereto.” Aooording to Maodal, on the 
evening of the 6th the Offioial Assignee 
promised that these dosuments inoluding 
the press eopy letter bo‘:'k would be sent. 
If true, 1 do not think that has any effect 
ezoept to make it rather less probable 
that these people immediately on Perry’s 
arrival at his solicitor’s o£oe at 10 o’olook 
walked over to the Offioial Assignee’s office. 
But inspite of the Official Assignee’s failure 
to pay attention to the letter dated the 
6 th and the rash eharge made by his Oounsel 
at an early stage of the oase, 1 do not think 
it is true. If these documents were promised, 
the Official Assignee would not have forgotten 
it and the promise most have been a pro* 
minent topic in the conversation of next 
morning. It is difficult to see why they should 
not have been banded over then. 

Now comes the qnestion of other possible 
ways, in which on the morning of the 7th 
these doouments oould have been lost. The 
suggestion has been made to me as part of 
the oase of the accused that although it is 
not for him to show how the documents 
were lost or to accuse any other person, 
there was fraud on the part of Mr. tSvamvar 
himself to get Perry into trouble out of 
spite against him. It was put to Mr. Svamvnr 
in cross ezamination that on a certain date 
a friend of bis, Mr. Dunlop, ba.i come to bis 
room and there were papers and diaries on 
the table (meaning of course Perry’s papers, 
which we are considering) and that Mr. 
Svamvur told Mr. Dunlop that Perry would 
give a lot of money for those papers. This 
was put to Mr. Svamvur and denied by him. 
Mr. Dunlop was called and his evidence was 
to the effect that Svamvur was w>^rking at 
papers apparently in oonneotioo with Perry’s 
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case bub he did not say anything, nor 
even hint at anything, which lad him to sap* 
pose that he was intending' to do anything 
unworthy, simply msauing that Perry would 
bs vsry interested to know the rasnlS of hie 
investigations. That attack broka down 
absolutely. Now I do not feel as regards 
that attack on Svamvnr that the accused 
ought to ba prejadioed by it, bsoause I think 
it is quite possible that that extremely fatuous 
suggestion is the .IresnU of the silliness 
of Mr. Dunlop. But another snggestioo was 
made about which I take a very different 
view. The saggestion was that on an on* 
oertain date—only given, noticeably, as being 
after the examination under section d6 before 
the Registrar, Mr, Svamvnr anl the accused 
went together for a drivs in a motor ear, 
that in that oar there were certain papers, 
and that Mr. Svamvur offered to gat Perry 
out of hi) difficulties if he paid him a certain 
amount of money. I oannot say whether it 
was by way of making this story baar the 
semblance of truth or whether it was for 
some different reason but a slip of paper was 
put in in the handwriting of Mr. Svamvnr. 
which is to the effect that a lady was waiting 
in a oar for Perry, a dooument which Svamvnr 
says he sent cp at the request of a lady w’aom 
both knew made to him as he was passing 
through the hotel. I do not know whether it 
is supposed that that slip had anything to do 
with the other incident, bat in any oase, what 
an extraordinary notion from the point of view 
of the defence. This man had been examined 
in the month of Marob about these missing 
documents, be is taken in the oar in which 
were these documents, and this proposal is 
pat to him. What a chance for him to stop 
the oar, get the number, call the Police or 
passers-by, go to bis solioitor, explain to him 
everything and write at once to the Official 
Assignee. It is a curions thing for him to 
do, to be journeying in a oar with a creditor, 
who was bringing these serious charges 
against him. Not a word of this until the 
trial. Not even the exaot date yet. Then 
again it is staged that Svamvur was a dis¬ 
appointed creditor, (bat Svamvur was the 
man who bad induced the Official Assignee 
to have a search made, that there is an animus 
on the part of Svamvur against the accused; 
therefore, I must consider the possibilily of 
Svamvur having done this. 1 see no animcn 
on the part of Svamvnr against the uomsed 
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wbiob W&8 not Qaito oozDiodDsnrato or in 
keepicg with the proper attitude of a creditor 
who wanted the Bankruptcy Court to do its 
duty by him as a creditor. Svamvnr was 
interested in getting the dividend, in tracing 
asaete, acd it wculd be fefs.mi exempli 
if this Court were to lay down that because 
he was exercising his patent rights to have 
the books of account taken possession of, to 
have matters properly thrashed out and 
traced in a case reeking with suspicion so 
far as the bocks araoonoerned, it ought to be 
imputed to him that he was prepared him¬ 
self to get the debtor into trouble by com¬ 
mitting a crime. Apart from that there are 
various other oonsideraliona. As 1 understand, 
it was suggested that this might have been 
done immediately after the search because on 
the diecrepanoyamong the witnesses as regards 
time, the box was rather longer than it 
should have been on the 6tb, when it arrived 
at the Official Assignee’s office. I can only 
say that Mr. Svamvnr must be credited with 
great promptness if be suddenly and im- 
mediately made up his mind to commit this 
swindle when going away with the Offijial 
Assignee’s assistant and Mr. Perkins, bis 
(olieitcr. Arndeld as a matter of faot has, I 
know, been suspended, and has got into 
trouble and difficulty over this matter; but 
there is not a suggestion that Svamvnr has 
ever been impeaohed by AroBeld or rounded on 
by Arn6eld, and Arnfield did ask the Official 
Assignee that tbie box should not be opened 
except in the presence of Svamvnr. That was 
on the morning of the 7th. It was a most ridi- 
oulouB suggestion and a most suepioions one 
—one which could only be meutioned at the 
time to shield himself and improbable if 
Svamvnr was in league with him. Beyond 
all Ibis there comes the most extraordinary 
fact of all. According to the debtor there 
were no pages tom oS which had been part of 
Exhibit B, no pages prior to page 26 in the 
stock book and no pages in the cash book torn 
out since the search. Apart from the diary, 

I really do not understand what the papers 
were in the view of the defence that Svamvnr 
is supposed to have offered on this journey 
in the motor oar. For these reasons I am of 
opinion that Svamvnr has done everything 
to show that be is bona fide, and that there is 
absolutely not a tittle of reason in the sugges¬ 
tion that he may be the culprit. 

There ie yet one tearon more which seems 


to me to put the the matter beyond argument^ 
and that is this: Svamvnr bad looked into 
the book (Exhibit F) and noticed what entries 
it contained. Svimvnr bad not at the searob, 
so far as the evidence goes examined that 
diary. The diary was a book which might 
or might not be of importance from a business 
point of view. We know now, since the 
private examination under section 36, bow 
important it was, but the importanoe of the 
diary as a book of account was not disclosed 
on the 6tb, nor on the 7tb because of course it 
was absent On the 7th we know that the 
complaint before the Police Court was drawn 
up ; the parties joining in it directly or in¬ 
directly were Perkins, Svamvnr and the 
Official Assignee. Now that oomplaint men¬ 
tions notbiog about the diary at all, and 
at one part of this case it was suggested 
on the strength of this that the diary bad 
never been disoovered missing till after the 
7tb, though Mr. Maudal’a evidenoe in the end 
put that matter right. Just consider the 
position, to steal the diary on the 6th for 
the purpose of getting the insolvent into 
trouble, and yet not to eomplaiu about 
it on the 7tb, and uot to put it into the 
oomplaint by the Official Assignee. That 
fact alone shows, whoever stole the diary, 
it was certainly not stolen by Svamvnr' 
for the purpose of getting the insolvent into 
trouble. The oile thing which was made 
much of in the complaint was the absence of 
the pages from the stock book. There is an 
incidental reference to the absence of the 
loose pages that are said to have come from 
Exhibit B. But the one point on whioh the 
insolvent was to be prosecuted then was the 
missing pages in the stock book. Perkins 
is a solicitor, Svamvnr the creditor who bad 
looked into it and called Perkios’ attention 
to it on the previous day,the Official Assignee 
is proBeoutiog on the strength of their evi¬ 
denoe. That fact to my mind puts all doubt 
aside as regards Svamvur’s evidenoe about 
what be bad noticed, about the conversation 
that there was when that book was found. 
He says be saw his own account; be says 
he looked it over ; be said it was a stcok 
book; he said it was the '*key of the position,”' 
but the debtor denied it was a stock book 
and preferred to call it an iuvoioe copy book; 
that, therefore, was put down. 

Now, tbeu Svamvor being out of the way; 
Arnfield going before 10 o'clock to the Official 
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Aesignee’s office,* tbeaeaaod and Mr. Mandal 
going there soon after 10. 1 come next to 
the direct evidence of what happened at the 
office. The diroot evidecoe that matters ie 
the evidence of two witnesses, one Baman 
and the other Harish, Those two witnesses 
speak to two different times of this visit. 
Baman speaks to the heginning of it, and 
Harish speaks, as 1 think, to the closing. 
Baman says that ArnSeld came to the office 
at 9-45 ; he says Mandal ^oame 6ve minutes 
afterwards; that he was told by Mandal to 
fetch Perry; that be fetched Perry from 
near the Official Assignee's office; that Mandal 
and Perry went into Arndelds’s room ; that 
npon that Arofield opened the tiffin room 
door, and he saw them go inside: 
that in two or three minntee; Mandal 
came ont of the tiffin rooms that he 
went oat, $. e,, be went towards the 
left, either towards the lift or the Official 
Assignee’s room. So far as that witness is 
concerned I have considered very oarefnlly 
Mr. D.i8’ argnments, not only the qnestion 
whether he is an honest witness, bat 
the qaestion whether if what happened was as 
Mr. Mandal says, this witoeis oonld, by mis* 
taking times or by being rather stapid, 
misrepresent the facts into something different. 
I can imagine no reason for rejecting Baman’s 
evidence on the groand of honesty, lie 
appeared tome to be a particalarly straight* 
forward witness of bis partioolar class. He 
made no effort to do anything in the witness- 
box except boneitly to recall what took 
place. I do not think be osald possibly be 
acoased of letting hie imagination get mixed 
ap with his memory, and so far as he is coc* 
oernsd, there is not any euggastion that his 
evidence is at all in contradiction of the 
evidence he gave on that very day when the 
Official Aeeigoee held the enquiry. 

As regards the other witness, Harish, I am 
boaud to say that his evidence is not nearly 
so good. The statement that be made on 
that day was that be came that day at 10 20 
to lO-tO; that he saw AroBeld in front of the 
tiffin room door, and that he saw Mandal and 
Perry inside. It does not appear that he was 
asked what they were doing inside, though it is 
very diffiinlt to sappoee he was not asked that 
Qusstion, bat no answer as regards that 
appears in bis statement before tbsOtfi^iil 
Assignee. In bis examinatiou in-ohiaf here 
b® adds that they were handling papers, and 
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in hie cross examination he adds the state* 
ment that tbsy were koesling dowa apparent* 
ly looking at somethiog on the floor. 

An attempt was being made to show that 
Harish and his family were on terms of 
enmity with Mandal about a matter which 
arose some 10 years ago. I do not pay 
any attention to that at all and think that it 
broke down altogether, bat I do pay atten¬ 
tion to the fact that the statement first made 
by this witness differs from the fall state* 
moot that he makes in cross examination 
by the absence of eertain very important 
statements, and so far as I am oonoerned I 
woald bs slow to act upon the evidence of 
Harish if it stood alone. On the other hand 
I am prepared to act upon the evidence of 
Baman, and I do think that the original 
statement of Harish made very shortly after 
the event was in all probability perfectly trae. 

Now, the case for the defence is—and 
indeed it mast be—that Mandal and Perry 
never were in the tiffin room at all at that 
time in the morniag. In addition to the 
fact that their case on that is aatrae, if 
Baman’s evidence is correct, there is of coarse 
no honest reason which they ooold possibly 
have for being taken into the tiffin room 
of ArnSeld at that time of the morning, 
where the box lay which contained the dooa* 
meats which had been seized from Perry. 
In view of the andoabted fact that docamenta 
were missing as in the case of the diary, in 
view of the andoabted fact that Arnfield 
came to the office that morning eapeoialiy 
early for some special purpose; in viewcf 
the fact that the story for the defence as to 
the occasion for going to the office on that 
morning breaks down altogether so far as 
Mandal and Perry are oonoeroed, I find that 
the prosecution in this case have established 
beyond reasonable doubt that these docu* 
ments were taken and tampered with by 
Perry. 

i will, however, consider one farther 
matt r upon which a good deal of argument 
was addressed to me. In a matter of this 
sort the consideration is obvious, that the 
person interested in eappressing docamente 
is the accused and no one else. On that Mr. 
DiS argues and so far as 1 am oonoerodd 
very forcibly, in thie way. He says if you 
are going to look at Perry with eubpioiun 
and to act upon the aseamption vi.iiS h{<» v:'^j 
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the interest to do away with these dooaments, 
there shonld. be some tangible gronod for 
knowing that it was bis interest to remove 
these dooaments. 1 quite approve of that. 
It is only prma facie in the interest of the 
insolvent to have his dooaments removed. 
If he is an honest insolvent it may be very 
mooh against it, if he is a dishonest insol¬ 
vent even then it may not be to his interest 
to add a anestion about the disappearanoe of 
papers to other charges. Therefore, 1 do 
think that Mr. Das is right and that this 
Ooart ought te oonsider whether there is any 
tangible evidence to say that the disappear¬ 
ance of these dooaments would be to Perry's 
interest. Now so far as Perry is oonoerned 
there oan, I think, be no doubt at all, in view 
of the examination nbder section 36, that in 
the absenoe of that diary, any investigation 
of his affairs, whether for the purpose of 
tracing assets or any other purpose, ie para¬ 
lysed and very nearly impossible. 

As regards tbe stock book, the argument 
that was addressed to me for tbe defence is 
this. We have one page of the stock book 
which is really only a copy of two invoices, 
and if it may be assamed that tbe other pages 
oontaiced nothing more, then until it is 
shown that invoices themselves, which or 
many of which are in tbe box, do not give 
that very information, there would not be 
any point in destroying those papers. Well, 
no doubt if tbe pages that are now missing 
are mere copies, and nothing more, of invoice?, 
all of which are in the box, there would 
be not much point in taking away the docu¬ 
ment. But were tbe pages mere copies ? A u 
invoice copy book Is a record of stock as it 
is bought, takeu in tbe convenient form of 
the supplier’s invoices. As stock comes ir, 
it can be taken into tbe book in that way, 
and if there is nolbiog more than a mere 
copy of an invoice, one would not call it a 
stock book, but if that is made the basis of 
farther memoranda it is quite possible to 
convert an invoice copy book into a book 
which is in the nature of a stock book. I 
am perfectly satisfied that this book, Exhibit 
F, was not a stock book in the least degree 
like the bock that was put forward by one 
of tbe witnesses for the defence, when he 
produced a very large volume with oolurans 
for the most minute details with regard to 
every item of stock, a book that would rejoice 
tbe heart of an aocouniant to Isee the detail 


and care with whioh it was kept, Tbei^ is 
no suggestion that this insolvent ever kept 
a book BO artistic as that. A st^kibqok 
may be kept in all sorts of ways,- 
may not be called a stock book. From the 
basis of an invoice copy book if memoranda 
are made as to bow the things coming in in 
that way have been dealt with, it is quiU 
possible to trace, e. g , what stock would be 
in band. Now, that is exactly bow tbe look 
struck Svamvnr when be looked at it. He 
says it was a stock book. Pressed he says 
be saw entries in it, red ink and so on. it 
seems to me that when a businessman like 
Svamvur^ who looked at the book and showed 
it to Perkins, was immediately impressed 
by tbe use of that book, what he says at 
the time is almost certain to be right. Perry, 
like other jewellers, could not carry on bis 
businesB if he was wholly and always with¬ 
out tbe kind of information that ordinarily 
and properly is kept in a book that is called 
the slock book. Probably no accountant would 
have been satisfied with this book as being a 
model or proper stock book. I think it was 
a compromise and contained such memo¬ 
randa on tbe basis of tbe invoices as 
would serve him in the place of a stock 
book, in so far as be needed one or was 
minded to keep one, One thing is plain : 
tbe most painstaking examination of tbe 
invoices in the box, having nothing with 
which to compare them, will produce no result 
either as showing or as negativing the 
insolvent's interest to suppress tbsee pages. 
On tbe existing materials now, no possible 
way of checking what stock tbe insolvent 
ought to have on hand oan be or has 
been suggested. 

There are various other matters, bat 1 
do not think any useful purpose would be 
served by my going into them. There is, of 
course, the meeting or meetinga that took place 
with Mandal and the Official Assignee on 
the 7tb; there is the controversy as to that, 
between what persons and in what sequ¬ 
ence tbe different things happened. The 
Official Assignee says that he told Mandal 
and the insolvent that they came and 
asked for a copy of something and took no 
copy; he says be was told **Ob, I only wanted 
the date.” Tbe evidence of Mandal is 
different as regards that. One point is 
worth observing, and that is that apparently 

when obalUnged aa to .what had taken 
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t»laee in the morning Mandal told Ihe 
OflSoial Assignee that he had heen present 
with Perry the whole time, hut on the 
Offioial Assignee saying that he ^ had 
evidenee to the contrary, Mandal, withont 
withdrawing his statement, said that per* 
haps he might ; that it was diffisnlt to 
remember, or something to that effect. I 
find it very diffionlt to realise why Mr. 
Mandal on the afternoon of the same day, 
if what bad happened was what he says, 
shonld have wavered or even hesitated upon 
so simple a point as that. I cannot help 
thinking that that corroborates in a material 
particular the evidence that ie given by 
the witness Baman and although these 
small points are not to be strained this is 
one which, among others, ought, 1 think, 
not to be overlooked. 

So far as regards the cash book (»'. e., 
Dzhibit G) 1 do not think that in a 
criminal case sufficient attention has been 
paid by the prosecotion to get up their 
case with regard to that matter. It was 
omitted under section 36 and 1 am not 
going to hit the insolvent on any charges 
relating to that exhibit. 

^ With regard to the first charge which 
refers to what took place on the 5th, 
withholding the prodnction of the following 
' books : the diary, the stcck or invoice 
' copy bock, bill book and bank pass 
book, I have thought from the first that 
'the surrounding firoamsianoes (as regards 
' the other charges) would on the question 
of intent make a difference to the result. 
L do not thick it any defence for an 
insolvent to say that bis solicitor took 
the responsibility upon himself, thoogh 1 
shall take it into account on the question 
of sentence. The intent being present, I 
think that section 103 applies : production 
withheld when demanded just before ad* 
judication is, I think, covered by the section 
just as destruction before adjudication would 
' be covered. 

' As regards the stock book it does not 
seem to me to matter which of the three 
* charges is chosen because on the facts of 
this case I think all three are open, hut 
I propose to convict on the charge 2a 
' (wilfully preventing the production of pages 
'5^22' of his stock book) and also 2o, vie., 
.•destroyicg the stock book by removing the 

pages. 


So far as the diary is oonoerned I 
propose to convict him of wilfully prevent¬ 
ing the production of the diary. 

# # # # * • # 

On the first charge, 1 merely make 
an order for ordinary imprisonment for 
seven days. 

As regards the other charges (wilfully 

preventing the production of the stock book, 

destroying the stock book by removing the 

pages, and wilfully preventing the production 

of the diary), I sentence the accused to 12 

months’ imprisonment to run concurrently 

npoo each of these three charges,». e., simple 

imprisonment and not rigorous.” 

^ ***** * 

Messrs. T.E.P. Gibbons (Advocate-General), 
0, fi. D(m, B. 8. Qhose and A. S. Dtb, for 
the Appellant. 

Messrs. IT. Gregory and K. .N. Ohaudhurit 
for ihe Respondent. 

JUDGMENT. 

WoooaOFFi, J.—The insolvent is charged 
under section 103A (1) of the Presidency 
Towns Insolvency Act (III of 1909) with four 
offences, I deal now only with the okarges 
upon which he has been convicted and which 
are the subject of appeal. These charges 
are (1) that the appellant on the 5th 
March 1919, fraudulently and with intent 
to conceal the state of bis affairs and to defeat 
the objects of the Act, purposely withheld 
the production of his diary for the years 
1918 and 1919 and his stock or invoice 
book, (2) that he, fraudulently with intent 
to conceal the state of his affairs and to 
defeat the objects of the said Act on the 
7tb March wilfully prevented the production 
of pages 5—22 of his stock book by 
removing or causing to be removed the 
said pages from the said book, the sail 
pages and book relatiog to such of bis 
affairs as are subject to investigation 
under the said Act ; (3) that be, fraudu¬ 
lently and with intent to conceal the 
state of hid affairs and to defeat the 
objects of the said Act, on the 7tb March 
destroyed his said stock book by remov¬ 
ing or causing to be removed therefrom the 
said pages relating to such of bis affairs as 
are subject to investigation; and lastly 
(4) that be fraudnlently with iuterit to 
conceal the state of his affairs and (o 
defeat the objects of the said Act, on (be 
- 7tb March 1913 wilfully pievouicd ihe 
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prodnotion of big diary for 19!8 relating 
to eaoh of his affairs as are sabjeot to 
iDveBtigatioD under the said Aot. 

A nninber of objeotiona have been raised 
as regards the form end natnre of 
these obargeg and to the formal Sodiogs 
thereon. 

It was argued that seotioo 103 does 
not contain words as the Provinoial Aot 
dees (section 43) shewing that the offenoes 
there mentioned may be committed before 
or after the ad;;adioation. .( may say at 
once that I think there is no sobstanoe 
in this point. Bat then it is said that 
the books tbe snbjeot of charges (2) and 
(4) were prndnoed and taken possession of 
by the Official Assignee on the 6th March 
and, therefore, it cannot be said that tbe in« 
solvent prevented their prodnotion. The 
aotaal prevention is said to have been 
effected by removing the said pages of 
tbe stock book and, apparently, stealing 
tbe diary on the following day, the 7th 
March, at tbe Official Assignee's office after 
poBsessioD made over to the Official Assignee. 
Charge (3) is also, it is said, bad becanse 
tbe destrnotion there mentioned is a form 
of prevention or withholding, tbe words 
being destroyed or otherwise wilfully 
prevented”. It ie, therefore, said that tbe 
destruction referred to in the section is 
destruction before the document has been 
produced before tbe Offiiial Assignee and 
not tbe alleged destraotion (as is here said 
to have taken place) in the Official 
Assignee’s office after be bad taken possession 
of tbe books. It is said that these acta 
may constitute the offences of mischief and 
theft under the Penal Code but are not 
speoiBo insolvency offences. If the books 
were io fact produced having been taken 
posseesioD of by tbe Official Aesignee, it 
cannot, it is urged, be said that they 
were withheld from the Official Assignee 
or that their production was wilfully 
prevented. T am not prepared to uphold 
this coDstmotion of tbe section. In this 
case, it is to be observed there was an 
alleged withholding on the 5tb March and 
the books were never produced by tbe 
insolvent but were seized upon on search 
by the Official Assignee. It would not, 1 
think, be rea3'>nable to hold that if books 
were withheld op the 5tb, and were taken 
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possession of by the Assignee on the 6lh 
at a search and were made away with by 
the insolvent in the office of the Official 
Assignee before tbe latter even saw them, 
that no offsDce was committed ander the 
Aot. Moreover, objections which may have 
some force as regards the word “Withhold” 
are without them as regards the word 

Destroy.” 

It was then argued that charges (1) and 
(3) were notin accordance with tbe notice 
and it has been held by Jenkins, C. J., and 
myself in Lucas v. O^cial Assignee cf Bengal 
(1) (Appeal 20A of 19!4, decided on 9th 
June 1914) that a eharge not framed iu 
parsuanoa of the notice cannot be main* 
tained. We must, however, I think, read 
this statement, if not actually subject to 
the provisions of section 537 of the Code, 
then sabjeot to tbe principle which is 
embodied in that section, namely, that no 
error or irregularity in a charge will call 
for a reversal of an order unless it in fact 
has occasioned a failure of justioe, and in 
determining whether this is so the Court 
shall have regard to the fact whether 
the objeotioD could, and should, have 
been raised at an earlier stage of the 
proceedings. 

No objection was taken to any of tbe 
charges at the trial. It cannot be con* 
tended reasonably that we should not aot 
on a principle governing the trial of oases 
iu the oriminal jurisdiction proper. Here 
it IS objected that tbe notice as regards 
the 6rat charge runs *' Wilfully withheld’* 
whilst tbe charge ruDS “ Purposely withheld.” 
It obvious that a trivality of this kind 
does not count. Wilfully’ and* Purposely* 
have the same or approximatsly tbe same 
sense. This objeotioo fails. 

It was at Srst objected that the notice 
states the intention alternatively by the 
word Of ” and the charge oumnlativsly 
by the word “ And. ” This objection refers 
to several of the charges, but there is no 
Bubstanoe in it and it was subsequently 
withdrawn. If an accused receives notice 
that tbe prosecution may seek to prove 
against him either of two alternative in- 
tentioue be oannot, as be mast be ready to 
meet a charge in respect to both, be 

(1) 66 Ind. Cas. 577) 24 0. W. N, 418i 21 Cr. L. J. 
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prejadioed by ft ahftrge of havtog bad 
both intentioDS. The iDtentioDB meotioned 
in tha Aot are **to eoDoeal the state of 
tbe iDBolvent’s affairs” or *'to defeat the 
objeots of the Aot.” CoDoealiog is doabtless 
a form of defeating the objeet of tbe Aot 
and, therefore, the second intention mnet refer 
to other modes of defeating tbe Aot. There 
is nothing to prevent an aoonsed having bad 
both intentions. He might wish to oocoeal 
the state of his affairs and also have some 
other object within tbe deBnition of the 
second intention. If it were tbe fact that 
tbe allegation of tbe seeond intention oalled 
for partionlars, we mast take it there was no 
need for them here, as they were not asked 
for and no objeotton was taken. 

The objeotion, therefore, that tbe charges 
are not in eonformity with tbe notice is not 
substantiated. 

But then a more serious objeotion is taken, 
it being said that no notice was given as 
regards charges (2) and (4). 1 think it is 
generally necessary that the insolvent should 
have notioeof tbe charge wbiob it is proposed 
to make against him. The notice does not 
contain anything about preventing tbe pro* 
duotion of the stock book which is the subject 
of the 2 nd charge and tbe reference to tbe 
diary in tbe notice (clause G) runs “snrrepti. 
tioQsly and dishonestly removed or caused to 
be removed from the custody of tbe Offijial 
Assignee your diary for i918.” Tbe terms of 
this offence are not those mentioned in 
section 103, the ugh there is a reference to 
removal in section 43 of tbe Provincial Insol¬ 
vency Aot, but removing a document is a 
mode of preventing its production and I 
think, therefore, that tbe notice was sufficient. 
As regards tbe second charge as there was 
no notice at all, I should have been disposed 
to bold that it was bad were it not that no 
objeotion was taken to any of tbe charges 
and tbe accused could not have been prejudi¬ 
ced, for tbe act charged by charge 2 is practi¬ 
cally tbe offence charged in charge 3 in 
different language, and of this latter charge 
the insolvent had full notice. 

It was then argued on the strength of the 
deciBion in Luc(u v, Official Aaignee oj 
Bengal (l) that tbe chargee (2) and (3) are 
ineoDBietent or that at any rate the prose- 
oution must state on which charge they 
ask a conviction and that there cannot 
W a conyiotion on both charges. Por thp 


case cited bolds that to establish that books 
are purposely withheld it must be shown 
that they exist, for preventing presupposes 
existence. It is to be observed that the aot 
charged in charge ( 2 ) is the same aot as is 
charged in charge ( 8 ), for tbe prevention of 
produotioQ is by removing tbe pages 5^22 
and tbe destruction is by removing tbe same 
pages and the acts charged took place at one 
and the same time and were one alleged 
event. I am somewhat doubtful, therefore, 
whether tbe accused could be convicted and 
sentenced under both charges (2) and (3), 
It is not necessary, however, to decide the 
point, because Mr, Gregory has said that in 
the event of there being any doubt in the 
matter he would elect to proceed under 
charge 3. The point, moreover, has no praoti- 
oal intereet because if tbe insolvent is 
eoauitted under obarge ( 2 ) he must be 
convicted under the circamstanoes of this case 
under charge (3). 

Tbe result then is that tbe charges stand 
except the second which, to avoid an unneces¬ 
sary discussion, is withdrawn because a con¬ 
viction on charge (3) would be sufficient and 
an aoqnittal on that obarge carries with it an 
acquittal under charge (2), It was then 
said that tbe judgment was defective because 
there is no Bnding as to the intent with which 
the accused committed tbe acts of which he 
has been convicted: E. v. Ingham (2). It is 
to be observed that that decision is a Jury 
case. 1 am not prepared to hold that this 
Court with all tbe materials before it could 
not. in appeal, make a ending of the intent 
if this had been omitted per incuriam by tbe 
Jndge. But I am not satitfiad that tbe 
judgment ie so defective in this respect as 
that it cannot stand, though it would have 
been better if tbe finding were more specific 
The learned Judge badobvionsly the question 
of intent in his mind and expressly mentioned 
it as regards the first charge, and I think 
he meaot to find the intention which is 
involved in his convicting the accused on this 
and the ether charges. In that conviction is 
implied a finding of the intention with which 

he has been charged. I hold that this ground 
fails. 


7 - Buomus that 

the examination of tbe insolvent should aot 
nave been admitted and that, therefore, thy 
judgment proceeds upon what is vini 

^2) (186ft) 2ft f.. J. af. c. 18; S Cox C 0 

Jur. 65} 8 W. R. 28 . ^ 
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^videnoe. The iDSolvent was examined 
apparently under seotion 36 of the Aot. It 
was oontended that the insolvent ooold not 
have been examined under this sestion, and 
that under English law admissions obtained 
under oompulsion are only evidense ^ against 
a party ” if the oompulsion was legal, but 
not if it was illegal, and a number of 
deoisions of the English Courts have been 
oited to ns as they were also referred to in the 
judgment under appeal. It seems that there 
is a praotioe to examine the insolvent under 
seotion 36. It is doubtful, however, whether 
this is provided for by that seotion. Under 
olanse (1) the Court may sammon the in* 
solvent or other person there mantioned. The 
words ''Any person*' in olanse (2) appear to 
refer to the same words in olauses (1). Suoh 
person may be brought up for examina* 
tioQ. But this oan hardly be the insolvent, 
seeing that the person summoned must be 
tendered a reasonable sum. Clauses 3, 4, 5 
refer to persons other than the insolvent. 
Apparently seotion 27 wbioh provides for 
the examination of the insolvent oould not be 
held applioable. Mr. Gregory suggests that 
though the examination was nominally held 
uuder seotion 36, it was jastiBed under the 
provisions of seotion 33 wbioh oompel an 
insolvent to submit to saoh examication as 
may be required by the OfBoial Assignee or may 
be direoted by the Court. It is to be noted 
that the examination of the aoouaed was 
held without objeoticn from him and wa*, 
therefore, voluntarily made jast, as it has been 
held as regards witnesses that seotion 132 of 
the Evideooe Aot makes a distinotion between 
those oases in whioh a witness voluntarily 
answers a question and those in whioh be 
is oompelled to answer, and gives him a 
proteotioo in the Utter of these oases only. 
We are, however, in my opinion, not oonoerned 
with the English deoisions oited, nor with 
the prinoiple that an aooused is not oalled 
on to inoriminate himself. There is no qnes* 
tion of that here. In this trial be has not 
been oalled on to say anything. What has 
been done is to pot in evidence against him 
something said by him in other prooeedings 
in the insolvenoy. 

These statements are relied on as admie* 
eioDs of faot. There is no doubt that the 
answers given by the insolvent now aoouaed 
on the former piooeedings are admiesions 
•under seotion 17 of the Evideooe Aot. 
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Being so, they are relevant and admissible 
unless they are exoluded by seotions 18—31 
of the same Aot. None of these seotions 
exolude the evidenoe. On the ooutrary 
seotion 29 states that even a oonfessioa 
(and not merely an admission as here) other¬ 
wise relevant does not besoms irrelevant 
merely beoauae it was made in answer to 
questions whioh the party need not have 
answered. Even, therefore, assuming (wbioh 
I do not deoide) that the examination of 
the insolvent was not authorised, the 
answers given on snob examination without 
objsotion are nonetheless admissible. 
Even if there were eompnlsion not being of 
the kind whioh exoludes a oonfession (suoh 
as the illegal oompulsion suggested), then 
under the Evidence Aot the faot of oom* 
pulsion might affeot the weight of the 
evideooe but not its admissibility. Apart, 
however, from this I am not satisfied 
that the Court bad not power to examine 
the insolvent even if seotion 35 were not 
applioable and that there were any illegal 
oompulsion. It is obvious that the Court 
must have full control of the insolvent. 
Nextly there being no objeotion to the 
examination there was no oompnlsion in 
faot but voluntary answers, and lastly even if 
there were illegal oompulsion, this would not 
under Indian law affeot the relevancy and 
admissibility of evideuoe, though it might in 
particular oases affeot the weight of the evi* 
denoe. I, therefore, overrule the cbjeotioo and 
bold that the examination of the insolvent 
whiob was purported to be taken under seotion 
36 is admissible, and we haveaooordingly 
referred to it. It is obiefiy relevant as 
shewing that the aooused kept an aooount 
of bis dealings in bis diary, that it was 
used in suoh a way as to be a book of 
account and for the admissions whiob it 
oontains that if the missing diary were 
available, it would afford evidenoe of transao* 
tions whioh might not otherwise be bad. 

1 now prooeed to the oase upon the merits. 
At the begioning I may point out that it 
is admitted that if the other and more 
serious oLarges fail, it is not oontended 
that there oan be a oonviotion on charge 
( ). The learned Judge has said that the 
aots and ooLduot on the 5th March that 
might in an ordinary oase have an innooent 
appearance take on a very different appear* 
anoe if the other charges are estabUsl^.^fi* 
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It bas been oontended that mtns tea as 
regards the events of tbe 5th' Marsh oannofc 
be inferred from the sabseqnent fasts. On 
tbe other band it may be replied that if in 
eases this be so, all tbe aoti oharged may 
be taken to be part of one oommon design, 
wbiob is again sontested, Bat as I have 
said, even upon tbe view taken by tbe learned 
Jadge tbe first obarge fails if tbe others fail 
and it ie, therefore, to them that we mast 
first look. Moreover I think that if tbe 
evidence shews that the insolvent was bona 
fide aoting under the advise of his solioitor as 
to what books were neoessary to be prodnoed, 
tbe fraudulent intent mentioned in the notiee 
is negatived. 

I will deal then with eharges (3) and 

(*)• 

Tbe ease for tbe proseontion is that Mr. 
Mandal, tbe insolvent's solioitor, was aiding 
and abetting bis olient in the sommission 
of these offenses and that three persons 
were in oonspiraoy, m., the insolvent, one 
Arnfield, tbe Official Assignee’s assistant, 
now dismissed, and Mr. Mandal, It might 
have been possible to have so put forward 
the ease that Mr. Mandal was not nsoessarily 
involved, for it might have been argued that 
tbe insolvent bad an interest to make away 
with tbe diary and possibly aho to tamper 
with Kzbibit F and that he had an oppor> 
tanity to do eo first when he was with 
Arnfield before the Assignee oeme to offioe, 
and after Mr. Mandal had, aooording to the 
witress Bamder, left the room of Arnfield 
and secondly when be was with Arnfield 
after tbe arrival of the Assignee when Mr. 
Mandal was admittedly absent. But reliance 
has not been placed on tbe second oppor¬ 
tunity (if it was one) nor evidence given 
directly with reference thereto, and as 
regards the first opportanity tbe witness 
Rarish Dey, going beyond hie written state¬ 
ment to tbe Assignee, gives evidence that 
Mr. Mandal was seen by him handing tbe 
papers. Though this does not necessarily 
carry with it an inference of guilt, for such 
inspection might have been (so far as the 
prosecution case was conosrned) with tbe 
leave of Arnfield, it was in fact relied on as 
an aiioident showing complicity. 

I think, therefore, that tbe Advocate-Gene¬ 
ral was right when be said that the case of 
Perry and his solicitor must stand or fall to¬ 
gether and, therefore, that anything wbiob 


renders the ease as against Mr. Mandalimprob* 
able, weakens tbe ease against tbe ineolvent. 
Mr. Gregory admits that the case made and 
tbe evidenoe given was that' tbe offenees 
charged were so oharged to have taken 
place before tbe arrival of the Official 
Assignee, when aooording to the proseontion 
evidenoe Mr. Mandal and bis olient were 
in Mr. Arnfield’s tiffin room. Tbe oaee, 
therefore, against the insolvent will be 
weakened by anything wbiob ie shown 
wbiob indioates that Mr. Mandal was not 
involved. Not only this, for to the extent 
that Mr. Mandal is freed from suspioion, 
to that extent be beoomes a reliable witness 
as to wbat aotually ooonrred unless on the 
faoe of the evidenoe it ie unacceptable. 

At the outset it is to be observed, that 
whilst it is easy to epeoalaie as to the 
motives of tbe insolvent and Arnfield,! am 
nnable to imagine why Mr. Mandal should 
have, as alleged, implicated himself in this 
affair. He is a solioitor. He mast know 
that to do what is here charged might 
result in his being struck off tbe rolls and 
convicted of a grave offenoe. And for 
wbat was he undertaking Ibis lisk? After 
all people who take snob grave risks must 
do 10 in tbe hope of some good to them¬ 
selves. Mr. Gregory was unable to say wbat 
this good might be. This is not a oase in 
wbiob so far as I can see there is any 
money. On tbe oontrary the oomplaint is 
that there is £0 little. Tbe insolvent is a 
man of no substance who has been hawk¬ 
ing about for sale the jewellery of others 
^some of it obtairod on credit. Until a 
short time before his insolvency be was 
an entire stranger to Mr. Mandal. All 
that Mr. Gregory could suggest was that the 
eolioitor was too zealous on bis client’s be¬ 
half and bad been thus led away to 
tamper and make away with doouments 
and perjure himself—an explanation 1 oan- 
not accept as sufficient. I am wholly nnable 
to accept snob an explanation in this oase, 
where (so far as tbe record is oonoerned) 
there is no suggestion wbiob shews that tbe 
solicitor in question has any but a good 
repotatior, where until tbe insolvency pro¬ 
ceedings be was a stranger to the insolvent, 
and where DO advantage to him, pecuniary or 
otherwise, is suggested in return for the 
risk incurred by him in aiding and abetting 
offences of a criminal obaraoter andei-tha 
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InsolveDoy Aob and io retarn for hia bolster¬ 
ing np snob oondaot by perjury on the trial of 
snob alleged offenees. 

Whilst, however, there is nothing to 
shew why the insolvent's solieitor ebonld 
make himself a party to the oommission 
of these oSenoep, we must eee whether 
the evidence offered is acffioient to prove 
that he did so. Not of oourae that the 
solicitor is on bis tiial; for the issue is 
as to the insolvent’s guilt, but as part of 
the cate which is made against the latter. 
It has not been made at all olear when 
the conspiracy was entered into, and a 
criminal intention drst entertained by Mr. 
Mandal. Some of the evidence and argu¬ 
ment would go to shew that the two—the 
solicitor and client—were both in it from 
the 6rst. Oo the other hand Mr. Gregory, 
when pressed to explain certain incidents, 
put forward the theory that Mr. Mandal 
had no criminal design until after the 
search when be wrote the letter of the 
6 th March to the Official Assignee. If this 
be BO, then there are certain objections to 
the earlier part of the case which are 
unanswered. 

It is thus said that on the 5tb March 
they—the insolvent and his solicitor—saw 
the Official Aesignee together. Mr. Falkner 
says that he aeked *'Have you brought 
your bocks” when a bock (Exhibit B) 
was produced which is said to be both 
cash and ledger, In examination before 
the Registrar the latter asked the insolvent 
whether he (the former) did not say ‘'is 
this your only book.” In bis evidence, 
however, taken later, Mr. Remfry says be 
asked whether this book was the only 
bock of account and be understood from 
Mr. Mandal that that was so. (Mr. Mandal) 
also says (and in this be agrees with Mr. 
Remfry) that the Utter seeing the receipt 
for Exhi6it B aeked him ^‘is that the only 
account book.” On which be Mr. Mandal 
said ‘ Tee.” As regards the interview be 
says the Official Assignee aeked (and in 
this he dieagrees with the latter) ”la 
this the only cash book” on which the 
insolvent eaid '*Oash and ledger combined.” 
Mr, Mandal says that he could not have eaid 
that Exhibit B was the only book because 
he knew that there were others, though 
be bad not seen them. Rightly or wrongly 
he believed that it was only necessary to 


put in the main book and not the other 
books, which it is contended are not 
strictly books of aooonnt though anoiliary 
thereto. There is no doubt that only 
cne book Exhibit B was at first produced. 
The dispute turns on the question whether 
the insolvent or Mr. Mandal (it matters 
not which, for they were present 
together) said it was the only book the 
insolvent bad or the only book of account. 
No one, of course, suggests that either 
Mr, Falkner or Mr. Remfry were telling 
other than what they believed to be true. 
The question is one of recollection and 
seeing that at the trial Mr. Remfry says 
the question was as to the book of 
account and Mr. Mandal says so also, and 
as Mr. Falkner is not certain of the 
exact words used or who said them, I 
do not think that this part of the case 
standing by itself has been made out. 

But whatever the words used, whether 
book, or book of account, the Official As¬ 
signee directed a search at the instance 
of the creditor Mr, Svamvur and bis 
solicitor Mr. Perkins, Then at the Grand 
Hotel where the insolvent was staying 
other books were certainly found, which 
related to his business, whether they can 
be teohnioallj called books of account or 
not, and whether Mr, Mandal was right 
or wrong in supposing that they need 
not be banded in at the first instance 
bnt later on. OE coarse the point is made 
that if the insolvent had been minded to 
destroy any of the books he would have done 
so whilst they were in hie possession 
before the search. It is suggested in reply 
that be might not have known that there 
was going to be a search. In that case 
if hie solicitor was aiding and abetting him 
as alleged, he might have warned bis 
client, either before the search was ordered 
or possibly afterwards, to get rid of what 
was against him in his books. According 
to the evidence of Mr. Savamvur be fonnd 
Mr. Mandal and Mr. AroGeld in earnest 
private conversation before the search, 
suggesting that something was being got 
np there. It wonld have been possible Jhen 
to have delayed the search and commnnieat- 
ed with the insolvent. Bnt it is not 
suggested that this was done. The search 
took place without objection. Mr. Mandal 

wanted a list to bs madj iq fMt 


Val. LVli iNDIAS OASES. 

PKBST V, OPFCIil* iSaiQNEB OF GiLOOTTi. 


797 


prepared one himself. It would on the 
hypothesis of fraud have been more useful 
if the books had been bundled into a 
box without any list whatever. Mr. Mandal’s 
list is in fact oorreot and would on any 
abstraetion of the dooumects shew what 
bad been taken. In fact be sent a oopy 
of bis true list to the Offisial Assignee 
after the time when be is alleged to have 
been a party to the abstraetion of the 
diary for 191B. This is not the oondnot 
of a guilty man. There is no doubt that 
two diaries were found on the searob as 
also that one diary is now missing. Ao* 
eording to Mr. Svamvur Exhibit F, the 
alleged stook book, but whioh was said 
to be an invoice book, had pages in it 
with writing whioh have sinos been torn 
ont. It is a surioos fast that if this bs 
80 , the only page whieh was left was a 
page shening goods supplied by Mr. 
SvamvuVs firm. Why this was not also 
torn ont is not clear, unless it be tbat 
it was an oversight. It is suggested that 
this was beoanse the word sold” appeared 
on other pages. But why, it may he 
asked, leave anything at all seeing that 
the evidenoe of Mr. Svamvur, the oreditor, 
as to what was said about the book at 
the eearoh is denied. U must be noted 
aUo that the book oontains 425 pages. 
Of these pages 1—4 are in existence and 
blank. Pages 5-22 are missing, 23, 24, 25 
are in existence and blank and 26 only 
has some writing on it which happens to 
relate to Mr. Svamvur’s goods. The re¬ 
maining pages are blank. 

Aeoording to Mr. Svamvur when Exhibit 
P was found he said “This is ooe of the 
principal things we want. It is th» key 
to the situation. It is jaat the book we 
want, ahewing the stuff whioh he should 
have on hand.” When asked whether it 
was written up, be replied “Absolutely fall” 
at least up to a certain page and at page 
^6 there was hn own firm’s stock purchased 
by the maolvent on the let October. He 
says he shewed that page to Mr. Perkins. 

“® left before oroas-examinatiae, hot aa 

difnntoh“"“ P»8® ‘bare ia no 

?n 'e.e^eeriooaly anongh 

‘o Mr. Svamvor 
other nvoioea were aopiad in Exhibit F, 

It n to be noted bare that there are a 


number of invoices and if these were those 
copied in P, then if F were destroyed, the 
materials from which P was snppased to 
have he 2 n made are available. When asked 
whether be examined the diary for 1918 
the witness Mr. Svamvur said "We had 
no time to examine the books. I just 
looked through it. I took charge of it.” 
Mr. Mandal on the other hand denies that 
there was any discussion about Exhibit P. 
When askei whether any observation was 
made by any one when tbat book was 
foandi be replied None whatever*^’ Ifc ig 
said tbat Mandal did contradict Mr. Svamvur 
to the Utter's statement as to the contents 
of Exhibit P and that be knew himself from 
bsfore what they were. Bat his evidence, 
which I accept, is tbat he had not previously 
seen the book and at the search he did not 
examine it. 

• it i® a Oiroamstanoa 

Z I®u“Ii, n®"- evidence that 

ho toW the Offijial Aosignee that be had 

brought the atook book (whi.h properly 

speaking it was not. judging from present 

eontents), for It may be said ho would not 

have done this it it oontaiood one page 
only. The evidence, therefore, as to the 
supposed eontents of the book other than 

Wh.fh®* "“"‘■•adielory. 

Wheiher Exhibit F eonfained the pages 

whioh have been it is said torn ont, depends 

on Mr. Svamvur s evidence alone. Without 

impeaohiug the troth of that evidoDoe it 

would not, therefore, be safe to oonyiot the 

aooueed in a matter of oath against oath 
unless It were shewn that there was good 
reason to believe that Mr. Mandal was a 
party to the alleged offonoes and tbat hie 

As regards however, the diary the ease 
stands on a different footing, for it i. 
common ground that two diaries were in fact 
found at the eearoh, that they were taken in 
a looked box to the Offioial Aseignee’! 
offieo and that the box was in Arnfield’s 
keeping, and there i, no doubt that one 
diary .9 now missing. The ease, therefor^ 
now resolves itself into this-has it h. ' 

shown that the iusolvent abstraId Tr 

was a party to the abstraction of tMa 

diaiy from the box of theOffijUl a«- ^ 

which was in the kdeninff of hi 
AiDfieIdP « of bis assistaui 
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There is no qnestion bat that ArnBeld 
\%prima facie reaponsible. For the diary was 
in a box in bis keeping, the key was 
with him and the box wao kepSi in bis 
tiffin room. No one, therefore, could have 
made away with that dooament exoept 
Ainfield aided and abetted that aot. At least 
that ie the oonolusion on the evtdenoe 
before us, though of oooree Atnfield’s guilt 
is not directly in question. It ie only 
relevant eo far as it bears on the oharge 
against Perry. It may also, I think, be 
said on the evidence that the insolvent 
may have bad an interest in getting rid 
of the diary, But the question is did he 
in faot give reality to that interest by 
aolually abstracting the booli? Has that 
been proved clearly and beyond all doublF 
The tiret suggestion made is that Mr. 
Mandal put forward a pretence for the 
purpose of getting access io the bos. Mr. 
Mandal says he saw the Official Assignee 
at about 4 45 on the 6th March after the 
search, when he explained to him that 
certain documents found on the search 
were relevant for the ineolveni's defence 
against a criminal charge, which one of his 
creditors was making from Delhi, but that 
the documents were not required for the 
administration of the insolvent's estate. 
He says that the Official Assignee agreed 
to make over the documents on Mr. Mandal 
writing to him on the subject, on which 
be (.Mr. Mandal) went back and wrote the 
Official Assignee a letter on the 6th March. 
This is Exhibit I. The letter commences 
“With reference to my interview with 
you this afternoon.*’ Mr. Falkner denies 
having bad any such interview, and in 
fact Mr. Avetoon appearing for the Official 
Assignee on the triul actually charged that 
the letter was a fabrication but subsequent' 
ly withdrew this oharge, as he stated 
that be was instructed that the letter of 
the 6th March had been received, and in 
tact it bears Mr. Palkner’s initials. The 
suggestion, however, now is that the letter 
was written for the purpose of making 
evidence that is for the purpose of explain¬ 
ing Mr. MandaVs presence with the in* 
solvent at the office of the Assignee on 
the 7th March. Mr. Mandal says he did 
not get the documents. On the 7tb, there* 
fore, be went to the Official Assignee’s 
office a minutes after 10 a. m. As 


Mr. Falkner bad not arrived he went into 
Arn6eld’s office and ^tked for inspection 
of the press copy letter book, bat Arnfiald 
refused this without the parmission of the 
Official Assignee. Mr. Arnfield, however, 
said that the Assignee would come shortly, 
and Mr. Mandal and his client sat in 
AroSeld’s office until news was given of 
the arrival of Mr. Falkner about a quarter 
of an. hour later. Mr. Mandal and his 
client then saw the Assignee, when the 
former explained bis business and the 
Assignee gave directions that Arnfield 
should give inspection to Perry. Mr, 
Mandal, however, himself went away as 
he had business in Court. Apparently Mr. 
Perry then went and saw Arnfield. Mf» 
Falkner says that though the insolvent and 
his solicitor, when they saw him on tbs 
7th asked for a copy of a letter from 
press copy letter book for the purpose of 
the criminal charge, yet that no copy was taken 
that day or any other day, and that when he 
pointed out that to Mr. Mandal be ex¬ 
plained that he only wanted the date. 
After the insolvent had eeen Arnfield, the 
creditor Mr. Svamvnr arrived and on 
iDspecting the docnmente discovered the 
loss and alleged tampering. Sa far 
as Mr. Mandal is eonoerned, it is to be 
noted that it war, therefore, possible on 
the evidence that the abstraction and tarn* 
paring, if it took place, was done when 
admittedly he was absent at the High 
Court and when Arnfield and the insol* 
vent were together. 

As an answer to this case about the 
letter of the 6th March it is pointed out 
that it is an admitted faot that there was 
some discussion at the search as to some 
of the documents being necessary because 
of the possibility of a prosecution by 
the Delhi merchant Bibumull. Accord* 
ing to one hyhothesis put before us, M^. 
Mandal had not at the time of the search 
determined that any document should b® 
tampered or made away with. If this 
be so, the referenos to these documents at 
the search could not have been a 
pretence. If so, there i« nothing in the 
point that the information sought has 
been (stc) and was not obtained at the search, 
whether this was possible or noti It i® 
suggested, however, that after the search 
when the documents were taken away the 
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arimioal intention may have been formed and 
in pnreaanae of it a demand was made on the 
6 tb for doanments relevant to the oriminal- 
oharge, in order that there might be an ex*, 
onse for the presenae of the insolvent and 
his Boliaitor at the Assignee’e offiae on the 7th. 
The two hypotheses do not work together. 
I think that the admitted faat that, 
the need for the doanments was mentioned, 
at the search is a oiroamatanoe against the< 
ease made against Mr. Mandal that the 
letter of the 6th Mareb and the demand for, 
the doanments was a mere pretenoe. As 
regards the reasons given by Mr. Mandal 
for wanting the doanments it was not a da*e 
only whioh was regnired bnt the press oopy 
book in which the telegram was aopied, in 
order that the words need might be befora 
him in dealing with the threatened oriminal 
ebarge.. 

Kelianoe is placed on the fact that tbe. 

statement in the letter of the 6th March ie 

not ahallenged in the aorrespondenoe by Mr,. 

Falkner, who in his evidence states that on 

the 7th the insolvent and bis solicitor,- 

came to him for a oopy of a letter in the 

press oopy book as (to use his words) it was, 

necessary in view of the criminal charge 

that they had spoken to me abont the pre* 

vions day.” Sitber this is an admission 

that the Assignee did see them the previoas 

day or possibly Mr, Falkner meant to say 

that Mr. Mandal told him on the 7th that 

he bad been spoken to on the previous day. 

If the latter, this supports tbe defence that 

Mr. Mandal did see Mr. Falkner. For it is 

then shewn not only that be wrote to that 

effect bnt re*stated tbe fact at the interview 

on the 7th, It is possible that Mr, Falk- 

ner’s memory may not be accurate on this 

point. We have it that Mr. Avetoom (i 

presume on instructions) stated that the 

letter of tbe 6th March was a fabrication, 

but subsequently had to withdrew it as it 

was found the letter had been in fact receiv¬ 
ed. 

I am unable, therefore, to bold that it has 
been established that Mr. Mandal was 
potting forward a pretended interest in tbe 
documents relating to tbe threatened oriminal 
charge in order to account for his presence at 

inrth6ft°“ tampering 

If this he Eo, I cannot say that there 
was no reason for Mr. Mandal visiting the 


office of tbe Assignee with his olient. the, 
next day. It is said that be went early,, 
tbongb it ie to be observed as to this that the 
adjudicating orders shew that tbe office, 
hours were from 10 to 4, But apart from 
this Mr, Mandal wished to get away to, 
Court and he in faot left immediately after 
the arrival of the Official Assignee. If in 
faat, as tbe evidence generally statep, Am- 
field used to come late after the Assignee,, 
this is a oiroumstanoe unexplained and to. 
that extent a circumstance of suspioion but 
does not by itself go far. This is a matter, 
for Arnfield himself to explain bnt he is 
not called, though I think that tbe Official 
Assignee was justified under tbe oiroDm* 
stances in not calling him as his witness 
as he oculd not put him forward as a witness 
of truth. 

I now pass to the evidence of what 
occurred at the office when tbe ineolvent 
and bis sclicitor were there. This depends 
entirely on the evidence of tbe witness, 
Bamdeo whom tbe learned Judge thought to be 
a trosl worthy witness and I accept bis impres- 
tions on this point. I say ‘ entirely,” because’ 
tbe witness Harish Dey tbe learned Judge. 

thought to be not satisfactory and accepted 

only bis evidence so far . as it wasoorrobo*. 
rated by Bamdeo. It is of course open to. 
the Court to accept part of the story of one 
witness who is not reliable if it be corro*. 
boraled by another who is reliable. But to. 
accept tbe story is nob necessarily to say 
that tbe evidence is stronger because of its 
being spoken to by two witnesses; since, 
the acoeptacce of one witness’s statement is 
not on his credit but on that of the other 
reliable witness who supports him. There 
is some ground for believing that this, 
witness Hariah was inimical to Mr, Mandal 
and be in faot introduces features in the- 
evidenoe not spoken to by Bamdeo or men. 
tioned in tbe statement to Mr. Falkner or 
Harish himself, namely, the important alleged 

incident of Mr. Mandal handling the docu., 

ments in the tiffin room of Amheld, whioh is- 
in contradiction to Bamdeo’s evidence who says 
nothing about handling papers and that Mr 
Mandal left tbe room leaving Perry and 
Arnfield there. Bamdeo^s evidence is that 
Arnfield arrived at 9 46 and Mandal at 9-50 
The witpcEs was told to fetch Perry who 
was cutside. Then Arnfield opened the tiilm 
room where the bo» with the doeomocta 
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was and all three went inside. After two 
or three minutes Mr. Mandal went out leav- 
iog Perry and Arnfield together for 10 
minutes. Then Perry went out, HarishDey’a 
aesount is disorepaut with this, but both 
agree that Mandal and Perry were in the 
tiffin room, and this seems to have been 
reported to the Offioial Assignee, It is note* 
worthy that Ferry and ArnBeld were together 
on the two oooasion^, before and after 
the arrival of the Offioial Asstgcee, and 
Mr. Mandal was there on the 6ret ooin* 
eion, and it is possible that there may 
be seme ocnfosion in Bamdeo’s mind 
in mixing np these two oooasions. How* 
ever this be, 1 am not prepared to 
hold that the evidence of Bamdeo is suffi* 
oient onlesB it were shewn (as in my opinion 
it is not) that both the events leading np 
to and following the fact spoken to by him 
suffioiently support the respondent’s oaee. 
It is certainly noteworthy that if these 
persons bad the intention before the Offioial 
Assignee oame to tamper and abstract 
the doonments, that they should have 
left the door open for others to see what 
they were doing and that the 
peon was not sent away on some busineea 
or other. Then we find both, after the 
supposed incident, going to the Offioial 
Assignee. It is noteworthy also that it was 
at one time proposed to bring criminal 
prooeedingB against Perry end Arnfiled alone, 
DO mention being made of Mr. Mandal. 

It was suggested that Mr. Svamvur 
and Arnfield may have been in complicity. 
This I do not believe. The insolvent’s charges 
on this head have been disbelieved by the 
learned Judge and bis case hae not been 
advanced thereby, nor by his absurd allega¬ 
tion that the Offioial Assignee himself was 
withholding books. It could not have been to 
Svamvur’s interest to get rid of either any 
pages of Exhibit F or the diary. But though 
the making of such unfounded charges may 
detract from the insolvent’s explanations, 
they cannot by themselves establish the 
Assignee’s case. 

It is possible that Arnfield, who on the 
evidence before ns is pnma facie responsible 
and an unreliable mao, might have had 
Bome interest in embarrassing the creditor’s 
case as regards Exhibit P, but this cannot, 
I think, be suggested as regards the diary 
the value of which was not apparent till the 


insclvent’s examination later on. That the 
insolvent may have bad an interest to make 
away with and tamper with the hooks is, I 
think, indisputable. But the question is, baa 
it been made out ttiat be did so? The case 
against him would have been stronger had 
it not been asserted that Mr. Mandal was 
aiding and abetlibg him. This on the 
evidenoe I cannot believe and as the charge 
against Mandal ia mixed up with that against 
Perry it is not possible, I think, in this case 
in the view 1 take of the matter, so far as 
Mr. Mandal is concerned, to hold that the 
charges have been established against the 
insolvent tboagh there are oireumetanoes of 
sDspioion against him. 

In the result, therefore, I must bold that 
the charges against the insolvent have not 
been made ont. I do not believe upon the 
evidence that Mr. Mandal was aiding and 
abetting as alleged. 1 accept his evidenoe 
that when be was in Arnfield’a room there 
was no handling of the papers, and no ease 
has been made that in bis absence on either 
the first or second occasion of Perry’s visit 
to Arnfield the insolvent committed the 
alleged offences. On the contrary the case 
throughout has been that the two were fointly 
ooncerned in oemmitting the offences alleged 
—an allegation which in my opinion fails. 

The appeal, therefore, succeeds and the 
order of the 2£th May 1919 sentencing the 
insolvent to imprisonment is, as regards all 
the chargee, reversed. The surety for the 
appearance of the insolvent during the bearing 
of this appeal is discharged. 

WiLMSXiBT, J.—1 agree in the judgment de¬ 
livered by Mr. Justice Woodroffe. 

Appeal accepted. 
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BADIMI V, EAROBI. 

COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 

SiooMD Civil AppsiL No. 18 or 1919*20. 

Maroh 8.1920. 

Tresent :—Mr. Hopkioi, S. M., and Mr. 

Harrison, J. M. 

Mutammai BADAMI~Appbllamt 

vertui 

K ARORI—Bb sponde nt. 

Agra Tenancy Act (II of 1900, s, 177 ^e)— 
of proprietary title’*—Defendant holding as proprietor^ 
Appeal, forum of. 

The question whether a defendant is holding as 
a sub-tenant or is cultiTating the land as hhudkasht 
with no obligations to pay rent to anybody is a real 
question of proprietary title within the meaning of 
section 177 e> of the Agra Tenancy Act, and in 
such a case an appeal lies to the District Judge and 
not to the Commissioner. 

Seoood appeal from the order of the 
OommieaioDer of Agra Divieioo, dated the 
2lBt of Aagast 1919, in the ease of 
ejectment. 

JUDGMENT. 

HiBaisoN, J. M .—[February 19, 1920]. 

— This is a seooud appeal in an ejeotment 
snit, in which the appellant hae been held 
by the Commissioner to be a sob-tenant 
of the respondent and liable to ejeotment. 
The first groond argoed before me is No. 2 
in thejgroonds of appeal, which challenges 
the jorisdiotioo of the Commissioner to 
entertain the appeal. 

The defendant in his pleadings set op 
the case that be was not a sob-tenant of 
the plaintiff bat was in posssssion of the 
land as proprietor. Tbe Assistant Oolleetor 
found that tbe relation of landlord and 
tenant did sobsist between the parties and 
accepted the entries in tbe Patwarfs papers, 
bat apparently by mistake he dismissed 
the plaintiff’s soit. Altboogh no formal 
objeotion was made by tbe defendant when 
tbe plaintiff appealed to the Commissioner, 
apparently this point of jnrisdiction was 
argoed before him. He came to the 
oonolnsion that there was no real qaestion 
of proprietary title involved, for that title 
had not been challenged. The only qoes* 
tion in bis view was whether the defendant 
was holding as a sob-tenant or was col* 
tivating the land as khuikasht with no 
obligation to pay rent to anybody. Person¬ 
ally I agree in the view of the Commis¬ 
sioner that there was no real question of 
proprietary title in iosup, but in Selscted 
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ILIMKOLL4 V. HAKIMPBi U0H4N POPDAB. 

Decision No. 14 of 1915 tbe Board decided 
to be boond by the latest roling of tbe 
High Court, namely, Bindeehtffari v. Qokul 
( 1 ). 

This was a decision of a Full Bench on 
a reference by the Commissioner of the 
Gorakhpur Division, in wbish the question 
referred was precisely that arising in this 
case. The decision was given in 19X4. 
^8 it is desirable to have a settled prac¬ 
tice and the Board has already decided to 
follow tbe ruling quoted of tbe High 
Court, I think this appeal must eucoeed 
and the order I would pass is that tbe 
memorandum of appeal in this Court should 
be returned to tbe appellant by the Com¬ 
missioner for presentation to the District 
Judge. In these oiroamstaDoes the parties 
may bear their own costs in both Appellate 
Coarts. I may add that tbe matter has 
been again decided by the Board in the 
sense I propose in a decision shortly to 
be pnblished as Selected Decision No. 18 
of 1919. 

Hopkins. S. M. —I agree. 

Appeal allowed, 

(1) 22 Ind. Cas. 964; 12 A. h. J. 25){ 36 A. 183. 


CALCUTTA HIGH COURT. 

Appeal fkom Appellate Okder No. 147 

1918. 

Aogust 21, 1919, 

Present-. —Justice Sir Asutosb Mookerjee, 
Kt , and Mr. Justice Panton. 

ILIM MOLLA AMD ANOTdER—D bfendakts 

—Appellants 

versus 

MANINDRA MOHAN PODDAR a.\d 
OTHERS—Respondents. 

Execution oj decree—Order made without notice to 
party—Party whether bound by order—Civil Procedure 
Code (Act V of 1908), 0. XXXIV, r. 6—iIortgage 
decree—Balance remaining unpaid on sale — Judgment- 
debtor, liability of, decision of—Notice to judgment- 
debtor, wiicther necessary. 

A party toan executioQ proceeding who has had 
no opportunity to take exception to a proposed 
order of the Court is not bound in the same way as 
if ail adverse order were made in hia presence 
[p. 802, col 2.] 

Where the only matter before an execution Court 
is whether execution can proceed without a supple- 
mental decree under Order XXXI7, rule 6, ot the 
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Civil Procedure Code, an crdeir made without notice 
to the judgment'debtor directing execution to issue 
against him in respect of costs cannot be supported, 
[p. 802, col. 2.] 

Appeal against the order of the Distriot 
Jodgp, Daooa, dated the 12tb f'ebrnary 
1918, afi&rming that of the Munsif, 3rd Oourf, 
Mansbiganj, dated tbe 1st December 

1917. 

Baba Bimal Okandra Dae Qupta, for the 
Appellants. 

Baba Paree Ohandra Sen, for tbe Bespcnd- 
ent. 

JUDGEMENT.—This is aa appeal against 
an order of tbe Distriot Jadge of Daooa 
made in afBrmanae of an order of tbe 
Conrt of first instanoe to tbe effect that 
tbe appellants are liable to satisfy a decree 
for costs made in favour of the respondent 
in a suit to enforce a mortgage seonrity. 
Tbe respondent joined tbe appellants as 
defendants in tbe mortgage fnit on the 
allegation that they were transferees of tbe 
equity of redemption. He obtained tbe usual 
mortgage decree spesifying tbe amount doe 
on tbe mortgage and tbe costs of the sait. 
Tbe decree directed that if this sam was 
not paid within tbe period of grace by tbe 
defendants to tbe plaintiff, tbe mortgaged 
property or a sufficient part thereof would 
be sold and the eale proceeds applied in 
satisfaction of the decree. JfzeootioQ was 
taken oat in dae course and the decree was 
satiefied in part. But although the mort« 
gaged properties bad been exhausted, a 
considerable sum still remained due to the 
decree holder. Tbo decree holder thereupon 
applied for execution. The office raised a 
question as to whether execution could be 
bad before tbe deoree^bolder bad obtained 
a supplomeotal decree in accordance with 
Order XXXIV, rule 6, of tbe Code of Civil 
Procedure. The Court thereupon directed 
that tbe record should be sent for and that 
tbe matter should be pot up for ooDBidera> 
tion in the presence of the decree*bolder. 
No notice of the applioation was served 
upon tbe present appellants or upon any of 
tbe other judgment debtors. Tbe Court 
subsequently came to tbe aonolusion (and 
this was an ex parte decision) that a supple* 
mental decree was not necessary and that 
exeoatioD could issue on account of oosts 
as against tbe present appellants. Exeou* 
tion was issued with the result that tbe 


present appellants forthwith appeared before 
tbe Court and objected that they were 
not liable under the decree. The Court 
held that the matter bad been previously 
decided and that they were bound by that 
order. They appealed, but to no purpose 
and tbe rrder of the first Court was con* 
firmed. This view cannot be supported. 
As explained by Mr. Justice West in Sheik 
Budan v. Bamchandra (1), there is no room 
in such oireumstanoes for tbe application of 
tbe principle laid down by tbe Judicial 
Committee in tbe case of Mungul Perskad 
Dichit y. Qrtja Kant Lahifi (2). That 
decision is based on the ground that if a 
party to an ezeoution prooeeding who bad 
an opportunity to take exception to a pro* 
posed order of tbe Court has omitted 
to object, be is bound in the same way 
as if an adveree order bad been made in 
bis presence. In tbe case before ns, the 
appellants had no notice of tbe application 
by tbe decree-bolder. Indeed, tbe only 
matter for consideration before the Court 
at that stage was whether execution could 
proofed without a supplemental desree under 
Order 3XXIV. rule 6. The Court could not 
have intended to decide, in the absence of 
the judgment^debtors, and without notice to 
them, tbe question of their liability under tbe 
decree. We most consequently bold that 
the order of tbe Courts below cannot be 
supported. The question now arises whether 
the matter should be remitted to the Court 
of first inetanoe for consideration. For* 
tunately it is not necessary to do so. Tbe 
decree has been produced before us and 
shows, on tbe face of it, that the defendants 
are not personally liable for tbe costs. 

Tbe result is that this appeal is allowed, 
the order of tbe Court below set aside and 
tbe application dismissed with oosts, both in 
this Court and in the Court below. We 
assess the bearing-fee in this Court at one 
gold mohur. 

Appeal alloued, 

(1) 11 fi. 637; 6 Tnd. Deo. (n. 8.) 3R4. 

(2) 8 C. 61j 8 I. A. 128; II 0. L. R. 113; 4 Sar. P 
C. J. 249; 4 Ind. Deo. (n, s ) 32. 
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BiJLIKHI DlBTi V, SABOLi SaUDiRI DBBTi. 

OALOUTTA HIGH COURT. 

Appjal fBOH AppBLLiTE Dborib No 1749 OP 

1917, 

Ffbraary 23, 1920. 

/’re^en^.—Jostioe Stp N. R Gfaatterjea, Rt., 
aD<l Mr. Jastioe PantoD. 

RAJIiAKHl DEBYA, widow op 

HARESWAR SANYAL—Phintjff— 

Afpillakt 

versu9 * 

SAROUA SUNDARIDBBYA 
OHOWDHUR4NI AMD others—Dipekdants 

—>RI6P0HDIMT8. 

Maintenance srmnj^tfashahara bandegi patra, con- 
struction ‘of —“Doahitransha/’ meaning of—Suecesaion 
Act (X ofl866), 8. 160, applicability of. 

A mashahara bandegi patra (maintenance grant', 
exeonted in favour of hia daughter by a zemindar 
of considerable means having no son, recited that 
the- daughter had been receiving a certain sum 
of money from his zemindari for her maintenance 
and other expenses, and that unless some deed was 
exeonted objection might ba raised in future to her 
getting the “settled amount of maintenance” which 
was, therefore, made “fraim” (permanent) by the 
deed and it was, further, provided by the deed that 
the daughter would get the same in *'douhitranaha“i 

Held, (l)that the grant was intended to be per* 
petual and was not limited to the life of the daugh* 
tor’s sons; [p. 604, col. 2.] 

(2) that the word **doukitran8ha’' was intended to 
mean “in the line of the daughter’s sons.” [p. 804, 
col. 1.] 

The principle ennnciated in section 160 of the 
Succession Act cannot apply when a contrary 
intention appears in the document, [p. 804, col. 2.] 

Appeal against the deeree of the Addi¬ 
tional Dietriot Judge, Mpmensingb, dated 
the 22Qd of Jane 1917, repersiag that of 
the Subordinate Judge, let Court of that 
Dietriet, dated the 11th o! January 1917, 

FACTS appear from the judgmant. 

Babu Skib Chandra Palit (with him Babu 
Kahirode Narain Bkuiyan), for the Appellant.— 
The only point for your Liordehips’ ooosidera- 
tion is the oenstruotion of a dooument wfaioh 
has been dessribed as a "Mashahara bandegi 
patra.” The dooument was exeouted about 
seventy yearsagoby the maternal grandfather 
of the- plaintifl’e husband. It was a mainten- 
anee grant exeouted by the father in favour of 
his daughter, and the question is whether 
the grant was a perpetual one. I submit 
that having regard to the terms of the 
dooument, the grant is perpetual. The 
qualifying word used is “ Douhitransha.” 
whieh means in the line of daughter’s 
Bone. If (he grant was meant to be 


limited to the life only of the daughter’^ 
sons, appropriate words might have been 
used for that purpose. The dooument 
farther provided that the amount of main- 
tenanoe wbioh the daughter had been re- 
oeiving was thereby made kaimi. *’ The 
word kaimi * means permanent and 
implies that the grant is perpetual. Having 
regard to it^ real meaning, the doeument 
should be liberally oonstruad. To find out 
the (rue intention of the executant yonr- 
Lordships will also take into oonsideration 
the other oironmstanoea of the ease. Here 
is a Zsminder of considerable means having 
DO BOD, He makes a maintenanoe grant 
of a oomparatively small amoant in favour 
of bis daughter. Even, therefore, if the words 
used in the dooument are oapable of being 
interpreted in two ways, your Lordships 
should give effect to the oontention of tbs 
plaintiff. 

Baba Brojolal Ohakraverty (with him Biba 
Birendra Ku^ar Dsy), for the Respondents.— 
The wor(i^ “ Angsha ” means a share and 
therefore Donbitransha ” '*meaDs as the 
share of the daughter’s sons.” It oannot, 
therefore, go beyond the daughter’s sons. 
If an estate of inberitanee was meant to be 
created, appropriate words as (“Putrepoutradi 
Krame ” might have been used. In the 
absenoe of an express intention to grant an 
absolute estate, the grant must be taken 
to ba limited to the life only of the 
daughter's sooe aud the prinoiple eaonoiated 
in seotion 160 of the Indian Sjoeession Aot 
would apply. 

Babu 5Ai6 Chandra Palit brUdy replied. 

JUDGMENT.—This appeal arises out of 
a suit to recover arrears of maintenanoe 
under a Maaahara Bandegi Patra, dated the 
12th Sraban 12>5. 

The deed wa;- executed by one Jugal 
Kishore Aoharji Ghoudburi in favour of 
bis daughter Janoki Debi. It reoitea that 
she had bsen reoeiving Rs, 317 for her 
maintenanoe and other expenses from bis 
Zsmindary, and that unless some deed was 
exeouted. objection might be raised in 
future to her getting the “ settled amount 
of maintenanoe. ” The deed then (aeoord- 
ing to the translation furnished to the 
Court on behalf of the appellant) runs as 
follows So I make the said amount of 
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your maioteDaDde permanent. Oat of the 
said amcont dedaoting Rs. 79 whioh is tbe 
apDoal profits from the 25 Paras of 
Brabmattar lands within my Z3mindar7, 
you shall get year after year the balanse 
of Ra. 238 in Company’s soin from my 
Zemindary in the line of my daughter’s sons 
born of your womb. ” 

The word in the original is Doahitransha 
and has bsen rendered as “ in tbe line of 
my daughter’s sons*’ in tbe above traoala* 
tioD. The deoision of tbe qaestion involved 
in the ease tarns largely upon the meaning 
of that expression. Tbe Sabordinate Jadge 
was of opinion that the word Angsha means 
heirs, and having regard to.the oiroamstanoee 
mentioned in hie jndgcnent held that the 
grant was perpetual. On appeal the learned 
Dlstriot Jadge, Mr. Seaton, held that the 
grant was limited to tbe daughter’s sons 
only, Tbe plaintiff bae appealed. 

Janoki, it appears, had two eons, one of 
whom died shildless. The other received 
tbe fnlt amoant of maintenacos until bis 
death. The plaintiff is bis widow and she 
olaims tbe right to tbe maintenauoe under 
a Will exeoatted by her bueband. 

Tbe word ‘Angsba’ means a share and 
sometimes it baa been used in the books 
in oonneotion with ** heritage, ” We have, 
however, not oome aoroes tbe expression 
Donbitransha iu any dooument, and there 
is some force in the observation of tbe 
learned Distriot Jadge about tbe absence of 
‘‘some expression in common use and asknow* 
lodged meaning such as Potrapoutradi 
Krame.” But tbe expression ‘Douhitransba’ 
must have been used to mean some persons 
besides the daughter’s sons and we tbiuk 
it was intended to mean '* in tbe line of 
tbe daughter’s sous. ” The expression is 
also to be considered along with the fact 
that tbe settled amount of maintenaDoe was 
made Kaim, which we think means, having 
regard to the context, permanent. Tbe 
document was executed about 70 years ago 
(in 1848). It was drafted evidently not 
by a lawyer, and should be liberally con* 
strued having regard to its real meaning. 
The grantor was the owner of substantial 
Zemindary, the income whereof is admittedly 
about Rs. 20,000 a year. He had no son 
and had only two daughters, of whom 
Jantki was one. Tbe amount of mainten* 


anee was a very small one, but as suggested 
on behalf of tbe appellant it might ha 
due to the reluotanee to impair the value 
of tbe estate which tbe male heir (the 
adopted eon) was to receive. 

It is unlikely, however, that tbe Zemindar 
should have intended that such a SEoall 
grant, which might place the family of tbe 
daughter’s sons at any rate above actual 
want, ebould cease after the daughter’s 
sons, and if that was the inteniior, it could 
have been clearly expressed by saying that 
■ the daughter’s sons (Doubitragan) would 
get it. 

Having regard to tbe expression used 
and tbe fact that the settled amount of 
maintenance was made Kaim (permanent) 
and that tbe grant was made to the 
daughter ty a Zemindar of considerable 
means who bed no son, we think that the 
grant was intended (o be perpetual. 

Some reliance was placed upon the princi' 
pie enunciated in section 160 of tbe Indian 
Succession Act in support of the eobteniion 
that tbe giant was limited to the life of 
tbe daughter’s sons. But apart from other 
coDsiderationr, tbe prinoiple contended for 
cannot apply when a contrary intention 
appears in tbe document. 

It is unnecessary to consider the qaestion 
whether tbe amount of maintenance is a 
charge npon the defendants’ estate, as tbe 
plaintiff has not in her plaint claimed any 
charge nor asked for declaration of any 
charge, and the suit is not framed for 
enforcing a claim for money charged upon 
immoveable property. 

We think, therefore, that the decree of 
tbe lower Appellate Court should be eet 
aside and that of the Court of first instance 
restored with costs here and below. 

Dicree (el aiide. 
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HATQUBi BAl V. HANDIL DAS. 

PATNA HIGH COURT. 

Second Oitil Appsal No. 925 of 1918. 

May 11, 1920. 

Pr«« 0 n<: ~Mr. Jastioe Ooatts and 
Mr. Jastioe Saltan Ahmed. 

M4THURA RAI amd OTHsas^ 

Da fabdakts—Appellants 
vzrsus 

Bahu MANDAL DAS ^Plaintiff and 
Bahu MUKHANLAL— Difbndint 

—RB5P0NDBMT8. 

Mortgage—Mottgaifor in posaession—Rent settled by 
mortgagor, whether binding on mortgagee -Burden of 
proof. 

Where a person gets a contractual benefit from a 
mortgagor in possession after the date of the 
mortgage, the onus is upon such person to prove 
that it was a benefit which he might derive and 
retain in the usnal ooorse of the management of the 
property, [p. 806, ool. 1 ] 

Where a mortgagor in possession made a oollnsive 
settlement of rent with the tenants: 

Held, that the settlement was not binding on the 
mortgagee [p. 806, ool. 1 .] 

Appeal from a deoieion of the Distriol; 
Jadge, Sbababad. 

Mesers. Parm^shwir Dayal and Badhes 
Na>atn Sinha, for the Appellants. 

Messrs. Sushil Madhab MuUick, JaJgohind 
Prasad Sinha and Raghunath Sinha, for the 
Respondents. 

JUDGMENT. 

CooTTS, J.'—The faots of this ease are 
shortly as follows:—Makban Lai, defend- 
ant No. 6 in the suit, was the sole proprietor 
of Maaza Patalma, Tonzt No. 2965 of the 
Sbababad Golleotorate. Defendants Nos. I 
to b were Bbaoli tenants of a portion of 
this Manzv Somewhere about the year 1901 
the defendant No. 6, Makban Lai, mortgaged 
Maaza Patalma to the plaintiff, Makban Lai 
remaining in possession. The plaintiff sab* 
seqaently brought a siit on the basis of 
this mortgage and in I90> he obtalnad a 
deoree. In 1911 settlement proceedings 
started in Macza Patalma. A dispate 
arose aboat rent between the defendant No. 6 
and the defendants Nos. 1 to 5, the defend* 
ant No. 6 claiming that the rent was 
Bhaoli rent and the defendants Nos. 1 to 5 
olaiming that it was Nagii rant. The 
parties, howaver, earns to an agreement 
that the defendants eboalJ pvy Nagdi rant 
and ibis rate was settled under seotion 109 
(c) of the Bengal Tenanoy Act. 0 1 the 

*8tbof October 1912 the plaintiS parehased 


the property in exeoation of his mortgage 
deeree and got possession, and on the 24th 
of November 1912 the Reoord of Rights 
was pablished with the rent of defendants 
Nos. 1 to 5 entered as settled under see* 
tion 109 (c). The plaintiff bar, therefore, 
brought this sait for a deolaration that 
he is not boand by the entry in the 
Reoord of Rights. He also sued for arrears 
of Bbaoli rent. The suit was desreed in 
the trial Coart aod this deoree having 
been upheld by the Distriot Judge, the 
defendacts Nos. I to 5 have appealed to this 
Coart. 

Both the lower Courts have foand that 
before attestation the tenant defendants paid 
prodaoe rent and that the rate settled on 
oompromiee under seotion 109 (o) of the 
Bengal Tenanoy Aot is oonsiderably lower 
than the average rate settled on oommuta* 
tion of prodaoe rent in the vioinity. There 
is also a 6oding of the Munsif, whioh has 
not been displaoed by the learned Distriot 
Judge, that the defendant No. 6, Makban 
Lai, oolinded with the tenants and after 
taking a large Nazarana he agreed to an 
nojastiBably low rate beoaase he saw no 
obanoeof saving the property from sale. 

The Brat point whioh has been urga^ in 
appeal before us is that the rent having 
been oommuted from Bbaoli into Nagdi rent 
under seotion 4*^, the Civil Court has eq 
jurisdiotion. This, however, is not a oase 
of commutation at all and has not been 
treated as snob in either of the lower 
Courts. Aocoriingly the question of the 
jurisdiction of the Civil Court does not 
arise. The real question is whether the 
mortgagee is bound by the agreement under 
seotion 109 (c) of the Bengal Tenancy Aot 
whioh was made between the tenants and 
the mortgagor in possession. Both the 
lower Conrte have foand that be was not, 
and with this view I agree. The ques¬ 
tion noder what oircamstanoes a mortgage is 
boand by the acts of the mortgagor in 
possession was fully disoasaed in Anand 
Bim Marw tri V. Dhinpat Singh (1). After 
•onside'-ing the oases of AJoijr* Mohan Singh 
V. Ba} Kishori Kumari (2) and Reynolds v. 

(l) 3S Ind, Gas. 87: 1 P. L. J, 663; 2 P r, w i (, • 

{2) 17 lad. Caa. I 5 17 0. h, J. 38i. 
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MlKAWASALl V. TAITaBAU. 

Aahhy !c Som, Limiitd (3) AtkioaoD, J., re¬ 
marked: It is tbns laid donn and reoosroued 
that where a person'gets a oontraotnal benedt 
from a mortgagor in poesefsion after the date 
of the mortgage, the onas is opon saoh 
person to prove that it was a beneht 
which he might derive and retain in 
the uBnal oonrse of the management of 
the property.” In the present ease 
it IB perfectly obvious that the benefits 
which the defendants Nos. I to 5 derived 
from the agreement were not enob as they 
might retain in the nsiial oonrse of the 
management of the property. Up till the 
time of the agreement they paid prodnoe 
rents. The rate settled on compromise was 
considerably lower than the fair rent 
which woold have been settled on comma- 
tation, and it has been fonnd by the learned 
Mnnsif that this abnormally low rate v^as 
entered into becanse the mortgagor saw no 
means of saving bis property. He accord¬ 
ingly oollnded with the tenants and on 
condition of a heavy Nezarana be entered 
into an agieement which no manager wonld 
in the nsnal conree of management have en¬ 
tered into. 

I wonld accordingly dismiss this appeal 
with costs. 

* Appeal dismifsid, 

(3) (1903) 1 K. B, 87; 72 L. J. K. B. 61; 87 U T. 
640; 51 W. R. 406; 19 T. L. R. 7(». 


NAGPUR JUDICIAL COMMISSIONE K’S 

COURT. 

StcOMD Civil Appeal No. 261 op 19i9. 

March 3, 1920. 

'Preaent'. —Mr. Mittra, Offg. J. C. 
MUNAWARALl— Plaiatipp—Appellant 

tersua 

TAIYABALI— Depenoant—Reppondest. 

Cirii Procedure Code (Act V oj 1908^, Sch. Ill _ 

Decree Jor joint posseaeion^Retenue paying estate _ 

Allotment of share and delivery of possestion— Collect 

tor, duty of—Reference to Courf,{i'ah<ii7j/) of _ 

of patliea after partition. 


Where a decree for joint poasesaioa of an estate 
Msessed to revenne is passed by a Civil Conrt, it 
IS for the CoUeotor not only to make allotment bnt 
to complete the partition by delivery of Dossession, 
and where he refers the parties to the Civil Court 
for tbis purpose he fails to exercise a jurisdiction 
vested in him by law, [p. 807, col. 1.] 

After the allotment has been made, the parties 
cannot claim to be joint owners of the property 
even thoogh the partition proceedings have not been 
completed according to law. [p. 807, ool. l.J 

Appeal against the decree of the Dietrict 
Judge, Nimar, in Civil Appeal No. 198 
of 1918, decided on the 15th February 
1919. 

Mr. K, K, Qandke, for the Appellant. 

Mr, 8. B. Panditt for the Respondent. 

JUDGMENT,—The plaintiff-appellant 
Mnnawarali and the defendant-respondent 
Tyabali are brothers. In Suit No. 79 of 1909 
instituted by Tyabali a decree for partition 
was passed by the District Judge, Nimar, 
on the 2nd September ,1912 declaring that 
their shares are equal halves and in 
accordance with section 54 and Order XX, 
rule 18, Civil Procedure Code, the decree 
directed that partition, so far as it related 
to the estate assessed to the payment cf 
revenue to the Governmeut, be made by 
the Collector. The Collector made two shares 
A and B. The share A was allotted to 
Tyabali and B to Monawaralt by the 
Collector on the 10th March 1913. Man* 
awarali thexeupon appealed to the Com¬ 
missioner who set aside the order. The 
Collector then passed a fresh order on the 
29th September 1915, according to which 
share A was given to Mnnawarali and 
share B to Tyabali. Tyabali then applied to 
the Conrt of the District Judge for separate 
possession of bis share, but the District Judge 
held that poesession could not be given until 
a final decree had been drawn np on a 
noD-judioial stamp and ordered Tyabali to 
furnish the requisite stamp. Tyabali failed 
to furnish the stamp and so no decree 
was drawn up, nor was possession 
delivered. 

It seems, however, clear that upon the 
passing of the first order of the Collector 
Tyabali obtained possession of the ebare 
A and the settlement papers in 1913 show 
him in possession of tbis share, Prom 
Exhibit P-2 it apfears that Munawara^i 
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applied on the 2Qd Angnat 1917 for beiog 
pat in possession of the fields as finally 
partitionedt On this the Depaty Oommis* 
eioner ordered that the applisant may be 
direoted to go to the Oiyil Goart for getting 
possession of the Belds. Instead of applying 
to the Civil Ooart he has &led a sait for 
possession of share A 

The Mnnsif passed a deoree for joint 
possession disallowing the plaintifi’s olaim 
for separate possession. The Distriot Jndge 
on appeal has dismissed the snit, and this 
seoond appeal has been filed by the plaintiff 
Mnnawarali. 

The sole argument advanoed is that the 
Mnnsif properly decreed joint possession 
of the share, though snoh a relief 
was not asked for in the plaint. I 
agree with the learned Distriot Jndge, 
followiog Parhhudaa Lakhmidai v. Shankar* 
hhai (1), that it is for the Golleotor not 
only to make allotment of the shares bat 
to oomplete the partition by delivery of 
possession. The Golleotor in referring the 
applisant to the Civil Oonrt made a mis* 
take and failed to exeroise a jarisdiotion 
vested in him by law. Bat I am nnable 
to see how that enables the plaintiff to 
ignore the partition prooeedingi and olaim 
to be j dot owner of the property after 
the allotment has besn finally made by the 
Golleotor, tbongh the partition prosaedings 
have not yet been ooni'pla^ed in aosordanoe 
with law. To deerae joint possession in 
saoh a ease woald be to ioterfere with 
the order for delivery of possession whioh, 
as the law oontempiate, should be passed 
by the Golleotor. 

Even if the Civil Court were oompetent 
to interfere with the allotment made by 
the Golleotor, it has been well pointed ont 
that the order of the firet Goart was ineqnit* 
able. Mnnawarali is admittedly in poeees* 
eion of share B and oannot olaim to be 
awarded a deoree for joint possession of 
sbaie A as well. This argnmsnt of the 
learned Distriot Jadge appears to be 
unanswerable. 

It has not been argued before me that 
the plaintiff should be given a deoree for 
exslusive poisessioo of share A, That is 
a matter whioh is apparently oonosdad to 

(1) 11 B. 6fl2| 8 Ind. Dec, (x.'a.; 436. 


be solely within the jurisdietion of the 
Golleotor. 

The result is that the appeal fails and 
is dismissed with oosts. 

Appeal dismissed. 


PATNA HIGH COURT. 

ApPB4L from ApPELLSTt DbOBBB 

No. 1088 OP 1918. 

May 4. 1920. 

Presenii^Mr. Justioe Das. 

BAXjDBO SINGH—ApPBLLiMT 

versus 

.SHBORAJ KUERI— Rbspondimt. 

Procedure—"Prial of 8'*it—Findings to he recorded 
on evidence adduced — Findir^gs based on inadmissible 
evidence, effect of—Evidence Act (/ of 1872^, «. 8o— 
Confidential inquiry as to possession, whether 
admissible. 

Til dooidiag a suit for the possession of a holding, 
the Court must record a fiadiug on the evidence 
adduced before it and is not entitled to base its 
judgment upon matters which are nut properly 
admissible in evidence, fp. 808, col. 1.] 

Plaintiff sued for possession of a bolding. The suit 
was dismissed, the Judge relying upon a con. 
fidential inquiry conducted by an Assistant Settle¬ 
ment OtKoer at the time of the Revised Settlement 
for the purpose of ascertaiuing to whom the holding 
belonged: 

Held, that the judgment could not be maintained 
as the proceedings of the oonSdential inquiry con¬ 
tained an opinion on an ex parte investigation which 
was not admissible in evidence under section 35 of 
the Evidence Act, and that it was the duty of the 
Judge to reoord a finding on the evidonoo adduced 
before him. [p. 80^, cols. 1 & 2.] 

Appeal against the judgment of the 
Additional Subordinate Jndge, Saran. 

Mr, Raiendra Prasid, tor the Appellant. 

Mr. N. N. Sinha, for the Respondent. 

judgment.—T his appeal is direoted 
against the jndgment of the Additional 
Sabordinate Jndge of Saran. The plaintiff, 
who is the appellant before me, insti¬ 
tuted the suit for deolaratioo of his title 
to, and for oonfirmation of posseesiou, or in 
the alternative for recovery of possession^ of a 
holding bearing Survey No. 280/9SO. ilia 
ease is that one Bbakole nas ii- n . . i 

of tbie bolding and that I .ed 
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tie boldiDg at a sale in ezeoation of a 
deoreo for rent. The Oonrt of Bret in- 
etaoee decreed tbs plaintiff’s Bait bat the 
Court of Appeal below, diaagreeiug with the 
Court of 6rst iustanse, has dismisBed the 
plaintiff’s suit. 

The Bnal entry in the Reeord of Rights 
is in favour of the plaintiff. The learned 
Judge recognises that presumption is in favoar 
of the plaintiff, but relying very greatly 
upon a oonGdential inquiry oondnoted by 
the Assistant Settlement Officer at the time 
of the Rsvisional Settlement, the learned 
Jndge has come to the eonolusion that 
the bolding in dispute never formed part 
of the holding of Bhakole. He says that 
the Assistant Settlement Officer writes 
that he made a eonGdectial inquiry 
and ascertained that the holding belonged 
to the defendant. Being of opinion that the 
aonGdential inquiry made by the Assistant 
Settlement Officer deserves muoh oonsidera* 
tion and also considering that the evidence 
of possession advanced by defendant was 
better than that adduced by the plaiutiff, 
be dismissed the plaintiff’s suit. In my 
view, the judgment of the learned Judge 
is wrong. If be bad found on a oonsidera' 
tion of the evidence that was adduced 
before him that the evidence adduced on 
behalf of the defendant was better than that 
adduced on behalf of the plaintiff, be would 
have been within his rights in dismissing 
the plaintiff’s case. But he, no doubt, took 
into consideration certain matters which, in 
my opinion, were not properly admissible in 
evidence. He ooght not to have relied op. 
on the conGdential inquiry conducted by the 
Assistant Settlement Officer. 

Mr. Nirsu Narain Sinha on behalf of the 
respondent urges that the confidential in- 
quiry conducted by the Assistant Settlement 
Officer was admissible in evidence noder 
section 35 of the Evidence Act. In my 
view, this is not correct. Section 35 of 
the Evidence Act provides that "an entry 
in any public or other official book, regis- 
ter or record, stating a fact in issue or 
relevant fact, and made by a public servant 
in the diroharge of bis official duty, or by 
any other person in performance of a dnty 
specially enjoined by the law of the country in 
which such book, register or record is kept, is 
itself a relevaoc fact,” But in my view the 
opinion of the public officers formed on ap 


fx parte investigatioD is not made admissible 
under section 35 or under any other section 
of the Evidence Act. 

Mr. Nirsu Narain Sinha next urges that 
the lower Appellate Oonrt considered the 
oral evidence of both the parties and 
thought that the evidence adduced on be. 
half of the defendant was better than the 
evidence adduced on behalf of the plaintiff. 
That is 80 , and if the lower Appellate Court 
had merely relied on his finding of the oral 
evidence in the case, I would be powerless 
to ioterfere with his decision in appeal. 
Bat since he relied, and vary atroagly relied, 
upon a document which, in my view, was 
pot properly admissible iu evidence, it is 
impossible to say to what aonaiuiion he 
would have come bad be excluded from 
his consideration the result of the oonfiden. 
tial inquiry oonduoted by the Assistant 
Settlement Officer. It may be that he would 
have come to the opposite eonolunon. In 
any case, the matter must be reconsidered 
by the learned Judge. I would allow this 
appeal and remand the case to the Court 
below for decision acoordiog to law. 

There is another point which ought to be 
mentioned. The learned Judge has disposed 
of the case on his finding as to possession. 
This is not quite oorreos. The plaintiff as 
the auction purobaser has brought' his 
suit within years from the date 

of purobasB. Eveu if he is out of pos¬ 
session, he is entitled to recover if other* 
wise be proves his title to tbe laud in 
dispute. The appellant is entitled to the 
oostsoftbia appeal. Toe costs ioourrei in 
the Courts below will abide tbe result and 
will be disposed of by the lower Appellate 
Court. i__J| 

Oai$ remanded. J 
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Si8Ht BAO V, kOHAMAD ALLI, 

NADHUR JUDICIAL OOMMISSIONfiB’S 

COURT. 

Sbcohd CiTiL Appeal No. 276 B or 1916. 

Angast 25, 1917. 

Present :—Mr. PrideaQx, A. J. C. 

KASHI RAO, Mimob, Goaboiam ad litem 

LALAJI— Applicant—Appellant 

versus 

MOHAMAD ALLI— Plaintipp- 

NOM'ApPLIOAIIT—Respondiat. 

Civil Procedure Code {Act V of 1908', s, 47— 
Execution of decree—Property attached in execution- 
purchaser from discharged defendant, whether party, 

A person who, prior to the passing of a simple 
mone^ decree, purchases from a discharged defend* 
ant property against which the decree is sought 
to be executed but which is not affected by the 
decree itself, is not a I'epresentative of that defend* 
ant within the meaning of section 47 of the 
Civil Procedure Code. 

Appeal agaicst the decree in Civil Appeal 
No. 301 of 1915, in the Court of the 
District Jadgp, East Berar, Amraoti, dcoided 
on the 14tb February 1916, arising out of 
the deeision in Miecellaneous Case No. IB 
of 1915 in the Court of the Sub'Judge, 
Morfii, dcoided on the 10th September 1915, 

Mr. N. M. Bidarkar, for the Appellant. 

Mr. M. B, Bobdcy for the Respondent. 

JUDGMENT.—In Suit No. 192 of 1912 
on the 6Ie of the Sob*Jndgp, Morsi, oce 
Mohamad Ali and Daudbhai sued Yinayak* 
rao and Baliram olaiming Re. 2,80J cn 
hhata aooounts. They obtained a dcoree 
for that sum and eoste from the ceoond 
defendant Baliram alone. In execution of 
that deoree 6eld Survey No. 20 of Mooza 
Tarora and Survey No. 44 of Mouza 
Kbanapur were attaobed. Baliram^s son 
Kaehirao filed an objection to the attach* 
ment, contending that he had purchased 
the fields in suit from Vinayakrao and 
that they were attached from his possession. 
The rale took place daring the pendency 
of the civil suit and before the passing 
of the deoree. The first Court found that 
the application fell within Order XXI, rale 
58 of the Civil Proccdnte Code. It was 
disallowed. It was contended in appeal 
before the learned District Judge, Amraoti 
that the application comes under section 
47, Civil Procedure Code, and not under Order 
XXT, rules 58 59. The Judge bolds that 
Kashiiao is not the respreeentative of 
Vinayakrao and that bis application was 


rightly dealt with under Order XXT, rule 58, 
and that such being the case no appeal lies. 
The appeal was dismissed. 

The short point argued here is that 
Kashirao is the representative of Vinayak* 
rao who was admittedly a party to the 
civil suit, and as such bis application to 
release the land from attachment was one 
to be dealt with under section 47, Civil Pro* 
oedure Code and that an appeal, therefore, 
lay agaioet the first Court’s order to the 
lower Appellate Court. I am referred to 
Balaram Kunhi v. Sadeba Mali (1), Qultari 
Lil V. Modho Ram (2) and the d'seenting 
judgment of Sir John Stanley in Bhagwati 
V. Banwan Lil (3), in support of the 
contention thao the present appellant is 
Vinayakrao’s representaitve*in interest. 
Now the deoree did not bind the fields. 
It was a money deoree. Vinayakrao, if 
still the owner of the fields, ooald doubtless 
have his claim to them determined in exe* 
cation proceedings ; but the appellant, who 
says be purchased from Viuayakrao prior 
to the date of the money-deoree, is not in 
my opinion a representative of Vinayakrao 
within the meaning of section 47, Civil Pro¬ 
cedure Code. Appellant according to his 
own story did not succeed to the rights 
of Vinayakrao after the deoree was passed; 
Kameshwar Pershad v. Run Bahadur Singh 
(4). In my opinion it would be stretching 
section 47 too far to bold that that section 
included in an application for execution of a 
simple money-decree a person who had 
purchased from a discharged defendant 
property against which the decree was 
sought to be executed but which was not 
affected by the decree itself. I think the 
case has been rightly decided in the lower 
Appellate Court and, therefore, dismiss this 
appeal with costs. 

Appeal dismissed. 

(1) 17 C. P. L. R. 178. 

(2) 28 A. 447; A. W. N.(ieoi) 61; I A. L. J. 63. 

(3) 1 lud. Cas. 416; 31 A. 82; 6 A. L. J. 7J; 6 M. L 
T. 185. 

(4j 12 C.468j 6 Ind. Deo, (n. a.) 311. 
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RiU CHA&ITiB Bitf V. HiSaiU ESAK. 

PATNA HIGH COURT. 

OiViL R 1 TI 810 N No. 15 OF 1920. 

May 11, 1920. 

Fresent Mr. Jastioe Daa, 

RAM OHARITAB RAM— 

PSTITIOHER 

terifw 

HASHIM KHAN—Oppositb Partf, 

Promncial Small Cause Courts Act IIX o/l887) s 
17 —Ex parte decree—Application to set aside decree 

unaccompanied by decretal amount or security _ Time 

whether can be granted for furnishing security—Civil 
Procedure Code {Act V of mS), s. 148, applicability 
of, to Provincial Small Cause Court, 

Where an application, under section 17 of the 
Proyinoial Small Cause Courts Act, is made to set 
aside an ex parte decree, the applicant must at the 
time of making the application either deposit in 
Court the decretal amount or furnish security for 
the performance of the decree. The provisions of 
the section are mandatory, and the Court has no 
power to grant time for famishing security, [p. 810 
col. 2.] ’ 

The prorisions of section 148 of the Civil Pro¬ 
cedure Code cannot be applied to extend the time 
for doing an act prescribed by the Provincial Small 
Cause Courts Act. [p. 811, col. 1.] 

Applioation from a deoisiOD of the Small 
Caoee Oourt Jodge, Parneafa. 

Mr. Shiveawar Vcyal, for the Peti- 
tiooer. 

Mr. Lai Mohan QanguJy, for the Opposite 
Party, 

JUDGMENT,—This applioation is direoted 
BgaiDst an order of the learned Jadge of the 
Small Cause Court refnsiog to restore a Small 
Oanse Court suit under Order IX, rule 13 
cf the Code of Civil Prosedure. It appears 
that the suit was decreed ez parte in favour 
of the plaintiffs on the 16th September 
last. On the 19th September the defend¬ 
ant applied under Order IX, rule 13, for 
setting aside the ez parte deoree and for 
re-hearing of the original snit, but the 
applioant did not deposit into Court the 
amount dne from him under the deoree or 
ffive seonrity to the Patisfaotion of the 
Court for the performance of the deoree 
whiob was passed against him. The Court, 
however, gave him time to furnish the 
seourity bond on or before the 13tb of 
November and the applicant did famish a 
seourity bond within the time allowed to 
him by the Court. When the applioation 
ultimately same on forbearing, the plaintiffs 
who had euooeeded before the learned Judge 
argued that inaemaoh as at the time of pre. 
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senting bis applioation the applioant did not 
deposit into Court the amount dne from him 
under the deoree or give seourity to the 
satisfaotioD of the Court for the perform* 
anoe of the deoree, the applioation oonld 
not be heard. The learned Judge agree* 
ing with this oontention has rejeoted the 
appellant’s application. In my view, the 
learned Judge has taken an entirely oorreot 
view of the Jaw on the subjeot. Saotion 17 
gives a right to apply for an order to 
set aside a deoree passed ex parte, but it 
imposes certain oonditions on the defendant. 
Those oonditions will be found in seotion 
17 of the Provincial Small Cause Courts 
Aot whiob runs as follows:—**Provided 
that an applioant for an order to set aside 
a deoree passed ex parte or for a review 
of judgment shall, at the time of present- 
log his applioation, either deposit in the 
Court the amount due from him under 
the deoree or in pursuance of the judgment, or 
give security to the satisfactiou of the Court 
for the performance of the decree or com* 
pltance with the judgment, as the Court may 
direct.” It seems to me that this section 
is mandatory. It is impossible to read this 
section in any other way. Obviously the 
Legislature intended to discourage, so for 
as was possible, applications for setting 
aside ex parte decrees in respect of Small 
Cause Court suits. The Calcutta High 
Court has consisteutly taken the view 
that this section is mandatory, but it 
appears that under the latest case the 
Calcutta High Court has taken the view 
that it is not neoessary that the secority 
bond should be filed along with the 
applioation. It is sufficient acaording to 
this decision if the security bond is furnished 
within the time limited for making an 
applioation under Order IX, rule 13 It is, in 
my view, nncecessary to decide whether 
the security bond should be filed along 
with the applioation or not, heeauseinauy 
view of (be case the seonrity bond was in faot 
famished long beyond the time allowed under 
the law for making an application under 
Order iX, rule 13. 

The learned Vakil, however, argues that 
the Cede of Civil Procedure now gives an 
ezpresd power to the Court for extending 
time and that consequently the Court bad 
power to extend the time and did in faot 
eieroiae that power and that consequently 
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tbe Oonrii ought not to hftve rojeoted tho 
applioatioQ. lo my view, this argumeot 
is Dot sound. Section l4d provides that 
where any period is fixed or granted by 
the Court for the doing of any act prescribed 
allowed by the Code, the Court may. 
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or ___, 

in its disoretioDi from time to time, enlarge 
such period, even though the period origin* 
ally fixed or granted may have expired.” 
It is obvious that section 148 has no 
application to the facts of this case, because 
tbe doing of the act, namely, furnishing the 
security bond, is prescribed not by tbe Code 
of Civil Procedure but by tbe Provincial 
Small Oause Courts Act. I would accordingly 
reject this application with costs. Hearing 
fee one gold mohur. 

AppltGQtion rejcttd. 


CALCUTTA HIGH COURT. 

Appial fBOM Appxllaib Decrbe No. 1573 

OP 191P. 

February 10, 1920. 

Prei€nt Mr. Juftiee Beacboroft. 
MANULLA KOLU and oraERB— Dkpsndakts 

—Appillants 

venut 

PRASANNA KUMAR 8ABKAR i»i) 
opEbs—P lumtjppj—Rispoedbnis. 

Landlord and tenant ^Occupancy holding, non. 

tTanjjeralle,tramJer of'-Kho^SfOBSeeoion, suit for, hv 

landlord - Limitation, commencement of—Adverse 
poaeessxom of transferee, requisites of~Abandonment— 

Where there is a transfer of a non-transferable 
occupancy holding, it is only cn Ihe theory of 
bandonment within the meaning of section 87 of 

landlord can 

re-enter and where each abandonment took place 12 
years before the landlord’s suit to recover khas 
posseesion the only way of overcoming the bar of 
limitation to the suit would be by establishing a 

cT?rp '»=’■ 

a case of adverse possession against 

non-transferable 

w^panoy holding it must be shown that the 
poMession was adequate in continuity, publicity 
and extent Ike element of publicit/’would be 

1 . landlord was not aware of the 
transfer, and where the element of publicity ij 


wanting the element of extent would also ba 
wanting, [p. 818, coL 2.] 

Ram Chandra 8il v. Ramanmani Dasi. £6 Ind 
Cas. 8^0i 20 0. W. N. 773, followed. ' ^ 

Appeal against the decree of the Sub. 
ordinate Judge, Jeasore, dated the 30th of 
April 19.9, affirming the decree of the 

Munsif, 2od Court at Jhenidab, dated the 
26sh of February 1918. 

FACTS appear from the judgment. 

Baba Indu Bhutan Eoy, for the Ap. 
peJlants.—The defendants are tbe aDnellanfa 
The plaintiffs are the laudloHs of a non W 
ferablo oconpanoy holding and brought this 
suit for recovery of AW possesaion of the 
holding on the ground that their tenant had 
abandoned the holding. One Isa Sheikh was 
he onemal leoact. In 1311 B. S. he ,oId 
the holding to the wife of defendant No 1 
and ainoe then we are in possession of the 
holding as her heirs, Thus hy oontinning 
in poseesaion for more than twelve years we 

to got kha, possession i, 
harred hy limitation. The landlord’s right 
to reoovor khos possession aeorned as soon as 
^e original tenant transferred the holding 
The question of the landlord’s kpowledgs ot 
the transfer is immaterial nnless. of oooree 

‘he landlord was kept ont of 
the knowledge of the right to sue by frand 
BO as to bring the case within seetion 18 of 

/o‘- See Probkabali Da,i 
V. Tatbaturimisi Ohaidhurani (i; and Parch 
kar, ChuUapaahua v. Makara, BahaL V;:’^;, 

Babn A-marertdra Nath Bose for Bahn 
Ppendro Narain So,oh.', for the Keepond” 

Cn7\ri‘3Trri‘'wr*rtet"-""^‘ 

through the defendants only as ma^JdaTs 
tL rob *'“ • ■ i?‘' '’“■■“g paid 

tbicugh Ibeoriginal tenant within JHyears of 
the tn't- In the ease of the transfer of a non. 
ransferable oooopansy holding the right of 
the landlord to re-enter depends on the qoes 
t.on a, to whether there has been abandon, 
ment^ or not, t. e., abandonment within the 
ineaning of eeotion 87 of the Bengal Ter.^^ 

took pidoe 12 

sears before suit, the principle of ihTtwo 
eases oited by my learoed frieod would 

apply. The tase in trobkahnii n 

20 lad Cas. eat, 17 C. W. ,N iS*/ V':'; '' 

l2) 28 lud. Cas 7C8j 19 C, VV, v. ; 
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Taibaturine$8a Ohaudkurant (1) was distiogaish • 
ed by this Court in Second Appeal No. 803 of 
1914. The landlord’s knowledge of tbe trans* 
fer is essential. Until tbe landlord comes to 
know of the transfer, tbe tenancy subsists 
in tbe original tenant. Finally, if my learned 
friend wants to establish title by adverse 
possession, it must be shown that his adverse 
possession was adeQoate in continuity, pub¬ 
licity andextent. Refers to Baru OAandra 8il 
V. Ramanmani Dasi (3) and Radkamoni Dehi 
V. Collector of Khulna. (4). The element of 
publicity would be wanting if the landlord 
was not aware of the defendant’s posses* 
sion. 

Bibu Indu Bhusin Roy briefly replied. 

JUDGMENT.—This appeal is by the 
defendants. The suit was one for Jchoe 
possession. Tbe plaintiff, who is the landlord, 
alleged that one Isa Sbeikb, an oocnpaoey 
roiyott was tbe original tenant until 1319, 
that be then abandoned the bolding and 
when the plaintiff went in 1320 to take kha$ 
possession, be was resisted by the defendant 
who alleged that be was a purchaser from 
Isa Sheikh. The holding in question was 
not a transferable one. The defence was 
that Isa had left the holding more than 12 
years before tbe institution of the suit, tbe 
first defendant’s wife having purchased the 
holding from him in 1311, and after her 
death the defendants, her heirs, possessed the 
land and paid rent to tbe landlord in tbe 
name of the old tenant, therefore, they were 
not liable to be ejected, and the suit was 
barred by limitation. B^tb Courts decreed 
the suit. 

Tbe facts found are that Isa sold this 
holding 12 years and 3 weeks before the 
institution of the suit, the defendants and 
their predecessor have b’en in fact in poacea* 
sion since then, but the plaintiff was not aware 
of this till at most 5 years before the institution 
of the suit. The defendants alleged a tender 
of rent to tbe plaintiff in 1318, and though 
the Appellate Court has not definitely come 
to a finding whether that story is true or not, 
at any rate this much is found that before 
that the plaintiff was not aware of the 
transfer and of the defendants’ possession. 

(3) ?6 Tnd. Cas. S90; 20 C. W, N. 773. 

( 4 ) ^7 C. 94^1 27 1. A. 136; 4 C. W. V. 597j 2 Bom. 
L R .VJ*;7Sar. P. C. J. 7lt; 14 Fnd. Dec. (n. b.) 

tl7. 


There is also a fiudiog by tbe first Ooart« 
which is not touched by the Appellate Oourtt 
that for the years 1313 to 1316 the pUintiff 
got a decree for rent against the original 
tenant Isa. Tbe rent decreed was deposited 
in Court and on that occasion tbe defendants 
did not " attempt to prove that the deposit 
was mads in bis name” (which I take to 
mean that tbe defendants did not try to 
prove that they made tbe deposit) or that 
at that time any plea of the transfer of 
Isa’s interest was made. Tbe first Court 
also found that the defendants never tried 
to get recognition from the plaintiff, a finding 
with which the Appellate Court did not 
interfere. On these findings tbe Courts 
have held that the suit was not barred by 
limitation. 

The question of limitation is again raised 
before me. Though it is called a question 
of limitation, it is presented as a plea of 
adverse possession, that is that by continuing 
in possession for over 12 years tbe defend* 
ants have acquired the limited interest of 
tenants. The learned Vakil for tbe appellants 
has referred to two oases to show that the 
question of tbe landlord’s knowledge of (be 
transfer is immaterial and that to snooeel 
he has to make out facts sufficient to establish 
a case within section 18 of the Limitation 
Act, that is, that be has been kept out of 
the knowledge of tbe right to sue by fraud 
till within the period of 12 years before 
suit. 

Tbe first of tbe two oases referred to is 
that of Probhabati Dasi v. Taibaturinesia Ohau- 
dhurani (1) Id that case it appears that 
rent was actually paid by tbe transferee, 
though it was paid in the name of tbe 
original tenant, while receipts known as 
marfaldari receipts were given in which tbe 
name of tbe transferee appeared as tbe person 
actually paying the money. In that case it 
was remarked that "the right to recover 
muet be by reason of forfeiture or abandon* 
meet; whichever it be, this event occurred 
vary many years more than 12 prior to tbe 
oommenoement of the suit and the only way 
of overcoming this bar would be by establish* 
ing a case within section 18 of the Limita¬ 
tion Act.” Tbe other case is that of Banehhari 
Ohatiapadhya v. Mdkaraf Bahadur Singh (2), 
The case was decided on the authority of the 
earlier cited case. The statement of fayts 
shows that the case was based on the th 9 or| 
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of abatKloDment and ib was found that the 
transferee bad been opsnly in possession of 
tbe land ever sinee the pnrobase and had 
been paying rent to the landlord’s officers 
who bad given him reoeipte deesribing him as 
gutratdar. 

Tbe learned Vakil for the respondent 
distingnishes these oases from the present 
oaee in this way. He argoes that the right 
of the landlord (o re enter depends on the 
anestion whether there has been abandonment 
or not and that means abandoment within tbe 
meaniog of feotion 87 of tbe Bengal Tenanoy 
Aot, also that in the present ease there has 
been no abandonment until within the period 
of limitation. Of oonrse it is only on the 
theory of there being abandonment that the 
landlord oanre*enterand unless that abandon' 
ment tock place 12 years before suit, the 
prinoiple of tbe two oases oited would not 
apply. In the present ease there is no hediog 
as to tbe abandonment having taken place 
more than 12 years before suit. On tbe 
contrary, as 1 have already stated with re* 
fererce to the facts found, it appears that 
the money decreed io the rent eait was de* 
posited in the name of tbe original tenant 
and there is nothing to show that it was 
deposited by the defendants, even though in 
fact they were in posseseina. Consequently 
it has not been shown that the abandonment 
within tbe meaning of section 87 of tbe 
Bengal Tenanoy Act took place more than 
12 years before suit. 

This is enough to dispose of the matter, but 
I may point out that in another cate of this 
Court, tbe oaee of Probhcbati Dasiy. Taibat- 
urinessa Ohaudhrani (1) was dietinguisbed, 
that is, Second Appeal No. 803 of 1^14. That 
was an appeal from a jodgment in which the 
learned Dietrict Jndge had referred to that oaee 
and (o the cases of Deb Narain Dutt v. Batdya 
Nath (5), Tarak Das Pal Ghcwdhury v, 
3ari$h Chandra Baner-es (6j. When the 
matter came before this Court, the learned 
Judges remarked that the Additional District 
Judge had omitted an important item which 
appears in those decisions, namely, that 
the landlord must know of the transfer to the 
pnrohaeer. 


has considerable force, and that is that to 
establish a ease of adverse possession, the 
adverse possession must be adequate in 
tinuity, publicity ani extent. Oovionily the 
element of publicity is wanting if tbe Und* 
lord was not aware of it, and if tbe element 
of pobliolty is wanting the element of extent 
is also wanting [fiam Chandra 8ial y. Raman- 
mini Daai (3)]. 

1 think the learned Subordinate Judge 
puts tbe matter quite correctly when be says 
the period of limitation runs from the date 
when the tenancy of tbe plaintiff’s tenant, 
that is, the vendor of tbe wife of defendant 
No. 1, oame to an end and the adverse 
possession !of the defendants commenced, and 
he Gods that the adverse possession oommenood 
in 1319. That being so, the case of adverse 
possession is not made out. 

The appeal fails and is dismissed with 
costs. 

Appeal dismissed. 


PATNA HIGH COURT. 

Seco 2 *[) Civil Appeals Nos. 1252 and 1263 

CF 1918. 

May 10,1920. 

Present: —Mr. Justice Sultan Ahmed. 

In S. a. No. 1252 of 1918 
ONK AR MALMARWARI and exasas — 

DtFENDANTi—APPELLANTS 
versus 

The SECRETARY of STATE Fo t 

INDIA IN COUNCIIj —Plaintiff_ 

Respondent. 

In S. a. No. 125 i of 1918 
Shaikh JOHAR ALI and others—. 
Defendants —Appellants 

versus 

Thk SECRETARY of STATE koa 
INDIA IN COUNCIL — PuiNTiFF_ 

Resfo.ident. 


It is hardly necessary to refer to a farther 
argument that has been advanced, which 

(6) 2 lua. Gas 148; U C. W. N. 68. 

(6) 16 Ind. Cus. 16 C. h . J. 51Sj 17 C. W. K. 
163. 
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Whore iu a case of eviction from lands which 
formed a Cantonment the defendants allege that they 
have acquired a permanent tenancy, the burden of 
proving such tenancy lies upon them; the facts that 
they and their predecessors held the lands without 
a lease for a very long time, that the rent was 
never altered, that succession to the lands by trans¬ 
fer and inheritance has been established, and that 
buildings have been erected on the lands, do not 
by themselves establish a permanent tenancy, nor 
do such circumstances raise any presumption of 
ownership in favour of the defendants or their 
predecesaors-in-title. [p 814, col 2.] 

The fact that permanent structures are con¬ 
structed on such lands to the knowledge of the 
plaintiff would not estop him from denying the 
permanent character of the tenancy of the defend¬ 
ants. [p. 816, col. 1.] 

Where a person with full knowledge of the limited 
interest which he possesses in land constructs perma¬ 
nent structures upon the same, he is not entitled 
upon eviction to any compensation, [p 815, col. 2.] 

Appeals from a deBieioo of the Distriot 
Judge, Maobhom. 

Messrs. P, K, Sen and Ahani Bkuan 
Mukherji, for the Appellants. 

Mr. S. A.A. Agghur (Government Advocate), 
for the Respondent. 

JUDGMENT.—These appeals arise ont 
of two snits wbioh were institated by the 
Seeretary of State for India in Connoil 
against the defendants for khae possession 
of the lands in suit by evicting the defend¬ 
ants. The plaintiff’s case is that village 
Doranda with other villages oonstitated a 
Cantonment which was created in 1833 or 
1834. That towards the end of 1905 the 
troops were withdrawn from the station 
bat it continned to be managed by Oankon- 
ment Regulations up to 1908. At the end 
of 1908 the Cantonment Regulations were 
withdrawn and the station has since then 
been managed - by the Kbas Mahal Depart¬ 
ment. It was further alleged that during 
the period when Cantonment Regulations 
were in fore?, no permanent eettlement of 
any kind was made but that people used 
to live there under the permission of the 
military authorities and that the permission 
to the predecessors of the defendants to 
remain within the Cantonment was simply 
a license and did not give them any per¬ 
manent right whatsoever. The defendants 
contested the suits on the allegation that 
they bad a permanent interest in the lands 
in dispute They further alleged that they 
bad built permanent struotores and costly 
huiliinge with the knowledge of the au* 


tborities and contended that the plaintiff 
was estopped from denying their permanent 
right to the lands. There were other pleas ■ 
also taken, but it ie not neceseary to deal 
with them as they were not touched in the 
course of the arguments before me. Both ' 
the Conrts below came to the conolasion 
that the possession of the lands in suit 
by the predecessors-in-interest of the defend¬ 
ants was on sufferance or at the highest, 
it was a tenancy from year to year and that ' 
the defendants had absolutely no permanent 
interest in the lands in suit, and, therefore, 
held that the plaintiff was entitled ' to 
evict them. These second appeals have 
been 61ed against the decrees of 'the , 
lower Appellate Court. The learned 
Counsel for the appellants Brstly contended 
that on the evidence in the case the 
permacent tenancy of the defendants bad 
been established. There can be no doubt .. 
that, on a question whether the tenure is. 
permanent or preoarious, the burden of proof 
most lie npon the defendant) who sets np 
ths permanent tenancy. It is not alleged , 
that there was auy written lease under 
which the predecessors of the defendants 
were inducted on the land. But it is 
argued that as they held these lands for a 
very long time and the rent bad never 
been altered, that as snooession to the lands 
by transfer and inheritance had been estab¬ 
lished and that as buildings have been erected 
on them, the permanent tenancy of the de* 
fendanta must be inferred. I will presently r 
show that these circamstanoes by themselves ^ 
do not and cannot establish permanent 
tenancy, but oonaidering that permanent , 
tenancy is claimed in lands which formed 
part of a Cantonment governed by Canton* 
ment Regulations these circumstances are 
almost valueless to prove permanent tenancy. 
The whole scheme of the regulations nnder 
which Cantonments have been established 
in India seems to be based on the principle 
that the Cantonment Authorities or the 
Government should not in any oiroumstances 
contract themselves out of the powers to . 
resume lands lying within a Cantonment, 

It is unnecessary to refer to the various* 
Regulations and Acts governing Cantonmente, . 
as this point has not been challenged by 
the learned Counsel appearing on behalf of 
the appellants. In the case of Eaikhuirn 
Aderji V. Secretary of State for Xndia in 
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Council (1) tbeir Lordships of tha Jadioial 
Committee held that ^’Snoh oiroamstanoea 
raise no presumption that the appellants 
or their predeoessors in* title were owners, 
and that the appellants wore mere lisensece 
and the land in question was 
lawfully resumable by Government.” It 
has been found that the defendants and 
their predeeessors oame on this land after 
the year 1834 when the Cantonment 
was establisloed, and, therefore, it mns& be 
taken that the right of the Government to 
resume the land, even when buildings have 
been erected thereon, was fully known by 
the defendants and their predeoecsorr. 
Great relianoe has been plaoed by Mr. Sen 
on the fast that permanent strnotures bad 
been oonsfrneted on these lands, and, there* 
fore, it is submitted that the plaintiff is 
estopped from denying the permanent obarao* 
ter of the tenanoy of the defendants. The 
leading authority on the law npon 
this point is Ramsdefi v. Dt/son (2), 
where the Lord Cbanoellor at page 141 of 
the report observed: “it follows as a 
corollary from these rales', or, perhaps, it 
would be more accurate to say it forms 
part of them, that if my tenant builds 
on land which he holds under me, be does 
not thereby, in the absence of special 
ciroamstanoes, acquire any right to prevent 
me from taking possession of the land and 
buildings when the tenanoy has determined. 
He knew the extent of his interest, and 
it was bis folly to expend money upon a 
title which he knew would or might soon 
come to an end.” Their Lordships of the 
Privy Council in the case of Bent Bam 
V. Kundan Lai (3) at page 502 observed 
as follows: If there be one point settled 
in the Equity Law of England, it is. that 
in circumstanoes similar to those of the 
present case, the mere erection by the 
tenant of permanent structures npon the 
land let to him, in the knowledge of and 
without interference by his lessor, will not 
suffice to raise the equitable right against 


the latter which has been affirmed by the 
Courts below.” There is absolutely no 
evidence that the defendants were induced to 
expend their money by reason of something 
amounticg to an agreement or license on the 
part cf the landlord. Under these circum' 
stances the plaintiff in my opinion has 
established an irresistible case for the eviction 
of the defendants. Mr. Sen, however, has 
pressed upon me the question of compensa¬ 
tion. He has submitted that at any rate 
he is entitled to compensation with respect 
to the Btructures. In this connection it may 
ha observed that the maxim **quicquxd in 
ce UHcatum (olo^ tolo ceiif” has no appli* 
cation to the present case and as was 
pointed out by the Judicial Committee in 
(be case of Btni Bam v. Kundan L^'l (3) 
referred to above, the rule established 
in India is that of eestioo 108 of the 
Trans'ee of Property Act, which provides 
that the lessee may remove, at any time 
during the continuance of the lease, all 
things which he has attached to the earth: 
provided be leaves the property in the 
state in which he received it.” If the 
defendants with full knowledge of the 
limited interest which they possessed in the 
land conetruoted permanent structures npon 
the same, they are not entitled to any compen¬ 
sation as in the words of the Lord Chancellor 
it was their folly to expend money upon 
a title which they know would or might soon 
come to an end.” That the Government 
allowed compensation to some other persons 
who were similarly evicted is irrelevant to tbe 
determination of the legal rights of the 
parties. Nor has condition IX of the Annexure 
to Form A of the Cantonment Code of 
1899, which is the form of lease for lands 
situate in Bazars, etc., any bearing upon 
these eases where no lease is ever said 
to have been executed. The result is 
that these appeals are dismissed with costs. 


C. W. N. 909j 10 M. L. T. 

18 Bom. L. 

is A, IF, U*). 

^^(2) (1866) 1 H. L. I29| 12 Jur. (n. s.) 606j 16 W, E. 

1 ?^ ^ N. o02i 


Appeals dismissed. 
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CALCUTTA HIGH COURT. 

Lettebs Patent Appeal No. 8i op 1919. 

Augnst 15, 1919, 

Present :—Jnstioe Sir John Woodroffp, 

Kt., and Mr. Justice N. R. Chatterjea. 
RAJ MOHON DflUPI and anothee— 
Dependants Noj. 1 and 2—Appellants 

tersus 

HARENDRA CHANDRA MUKHO- 

PADHYA AND OTHERS —PLAlHTjPrS— 

HespOxdekts. 

Appeal, second—Document, admissibility of—Objec¬ 
tion, whether can be taken in second appeal—Finding 
by trial Court—Appellate Court, difference by— 
Reasons for finding. 

An objection to the ailmissibility of a document 
cannot be taken for the Bxst time in second appeal 
where an answer to the objection involves an enquiry 
into facts, [p. 817, col. 11 

An Appellate Court, in arriving at a conclusion 
different from that of the Court of first instance, 
should state its reasons for the same in order to 
enable a Court of second appeal to see whether the 
conclusion has been legally drawn, [p. 817, col. 2; p. 
818, col. 1.] 

Appeal against the decree of Mr. Jnstioe 
Greaves, dated the 24th of February 1919, 
reported as 50 Ind. Cae. 468, affirming that 
of the Additional Subordinate Judge, Farid- 
pore, dated the Slat January 1917, in Appeal 
from Appellate Decree No. £0o of 1917. 

Babu Samatul Ohandra Duit, for the Appel¬ 
lants._The appeal arises out of a suit for 

ejectment. The first Court found that the 
defendants were coonpanoy ryots. The lower 
Appellate Court reversed the first Couit’e 
judgment without assigning any reason on 
this question of the status of the defendants 
and decreed the suit. Oo appeal to this 
Hon’ble Court which was heard by the Hon^ble 
Mr. Justice Greaves, the deoision of tbo lo^er 
Appellate Court was eonfirmed. My submis¬ 
sion is that the Courts ought to have rejected 
Kshibit H as being inadmissible in evidence. 
If that had been done, then I would 
have succeeded. The dooumeDta relied on 
by the Courts are quite irrelevant to the 
present suit as they do not relate to 
identical lands. The defendanJs being no- 
oupanoy ryots are not liable to be ejected. 
The question of the status of the defendants 
depends upon that of the plaintiffs’ landlords. 
If the plaintiffs are tenure holders the defend¬ 
ants are ryots. If the plaintiffs are ryots the 
defendants arc under-iyots. The first Court 


found that the defendants are oocupanoy 
ryots. The learned Subordinate Judge held 
that they are trespaRsers and decreed the suit, 
although he did not state the reasons for 
reversing the finding of the learned Munsif. 
The question of the status of the defeudants , 
is very material and it cannot be lightly 
disposed of. Refers to Bo^’am Kanta Ohot* v» 
Secretaty of State for India (l)» Dehsndra 
Nath Das v. Bihudhendra Mansingh (2). 

I would, therefore, ask for a remand for the 
trial of the question. 

Babu Ounida Oharan Sen (with him Babu 
Kshitish Ohandra Chakravarty^,ioT the Respond* 
eQte._With regard to the first point urged . 
by the other side, I submit the documents 
were relevant to the present ease as they 
related to lands held under a common 
title. Hence they were admissible in evi* 
deooe. Further the documents went in ^ 
without any objection and it is now too late ) 
in the day to put forward that objection 
which ought sot to be entertained at all. 
As regards the status of the defendants 
the finding of the learned Subordinate Judge 
is conclusive on the point. It cannot be 
questioned in this Court. The learned Judge 
has not assigned reasons because they are 
obvious on the record. The appeal should, 
therefore, be dismissed. 

JUDGMENT.—Two questious are raised 
in this appeal. The first is whether the 
plaintiffs have made out any title and the 
second is whether assuming that title bad 
been so made out, the defendants are entitled 
to remain on the land and are protected 
from ejectment by reasou of the fact that 
they are, as they allege, ratput* with rights 
of oooupanoy. Upon the question of title the 
judgment of this Court is impugned on the 
ground that the learned Judge, whilst holding 
that certain documents were inadmissible, 
has yet thought that the judgment of the 
lower Appallate Court might be affirmed on 
the ground that besides such documents there 
was sufficient evidence on the record to justify 
the ooDolusions at which the lower Appellate 
Court bad arrived. 

4 

<l) 51 Ind. Cas. 226j 46 C. 90; 2) 0. W. N. 643; 4> 

I. A. 190 IP. 0.). 

4i Ind; Cas. 411; 45 0. 805;6 P. L. W. h 33 M. 

L. J.2L4; 27 0. L. J. 513; 22 C. W. N. «7*; 16 A. U 

J. 622: 23 M. U. T. 381; (lOls; M. W. N.379j 2) Bom. 

L. R. 743| 45 I. A 67 (P. C,). 
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As regards this Mr. Jaetioe Greaves has 
assumed for the purposes of his judgment 
that Exhibit H was inadmissible. It does 
not appear, therefore, whether he was of 
opinion that the doanment was admissible 
or inadmissible. Bat he has assumed that 
it was inadmissible in favour of the ap* 
pellants now before us. As regards the 
deoree it is not quite olear whether or not be 
sonsidered that dooument to be inadmissible. 
There are words in the judgment wbioh seem 
to support that eonolusion, for be says: 

there is no evidenoe on the reoord to show 
that the land in that suit was held under the 
same title as the land in the present 

suit.” 

* 

It has, however, been urged that if these 
doouments were inadmissible or were assumed 
to be snob for the purposes of the judgment, 
this Oourt whioh does not deal with fasts 
oould not say what the Subordinate Judge’s 
deoisioD would have been, bad he been eon* 
oerned with the dahhilas alone. I am not 
prepared to uphold the deeiaionof the Subordi* 
nate Judge upon the grounds upon whioh Mr. 
Justioe Greaves has rested bis deoision in 
this respeot. I refer to bis deoision on the 
question of title. I think, however, that the 
appeal fails on this issue of titU and on the 
ground, namely, that no objeotion was taken 
to the rdoeptioD of the doouments, the 
admissibility of whioh is now oalled in quea« 
tion. 

The oase made out as regards their ad> 
missibility by the respondents is this. They 
say that the previous transaotion evidenoed 
by Exhibit H and the deoree to whioh I 
have referred, related no doubt to lands 
other than those in suit, but that never* 
theless those doouments were relevant on the 
ground that the lands to whioh they refer 
and the lands in suit were held on the same 
title. The doouments were assertions, there¬ 
fore, of the title wbioh the plaintiffs made in 
the present suit. I am not prepared 
to hold that, in second appeal, this oou- 
tention of the respondents oould be made 
good, beoause the question whether or not 
the lands referred to in those doonments 
and the lands in suit were, as alleged, held 
nuder a common title is one whioh involves 
an enquiry into faots. I, therefore, base my 
judgment as regards this question of title 
on the ground that these doonments were 
admitted without objection. An objeotion 

52 


was in this ease all the more neoessary, beoanse 
the objeotion wbioh is raised was that the 
dooument bad no relevanoy, having no 
aonneotion with the matters in issue in the 
suit. Had that point been taken, it might 
have been open to the defendants-respondenta 
to show that they were relevant in the 
manner whioh has been alleged before ns 
here. I am of opinion, therefore, that the 
gronnds upon wbioh the deoieion of the 
learned Judge as to title is impugned 
fail. 

There remains, however, the oonsideration of 
the seoond qaesticn, namely, whether the de¬ 
fendants were raiyats or under-If 
they are, as alleged, raiyats with a right of 
oooDpanoy, they oannot be ejected. This is a 
qaestioD whioh depends npon whether the 
plaintiffs are tenure-holders or raiyats and 
wbioh requires a oarefnl oonsideration of the 
evidenoe. I may refer in this aonneotion to 
the deoision (amongst others) in the oase of 
Sajani Kanta Ohose v. Secretary of State for 
India (1) ani to the deoieion in the oase of 
Debendra Naih Das v. Bibudkendra Mansingh 
Bhramarbar Boy (2). 

Now, the first Court whioh went into this 
matter dealt with the evidenoe, stated its 
reasons and came to the oonolusion that the 
defendants were raiyats with rights of oo- 
oupanoy, On appeal that deoision is reversed 
in the following terms:— 

Considering the evidenoe in the reoord 
I find that the plaintiff's interest is that of 
a raiyat at fixed rate. It is never a tenure 
as alleged by the defendants. The defend¬ 
ants’ father was then an nnder-ratyo<. The 
interest of an under raiyat is not heritable, 
so the defendants are merely trespassers in 
the land, The fact that they are in posses¬ 
sion for a very long time would not help 
their position a bit. Under section 49 of 
the Bengal Tenancy Aot, an under.rat't/ai 
oan be ejected after servioe of notioe. The 
defendants are not entitled to euoh notioe, 
still they are served with one. I, therefore,’ 
find they are liable to be ejected from the 
land. Though the learned Subordinate 

Judge reverses the deoison of the first Court 

upon this issue, he has given no reasons for 

1 a\ 90 (pVr 


(2) 45 Ind. Cas. 4J1; 4fi 0. 806- 5 P L 
L. J.643;22C. W. N.674; 16 A. L j’ 
L. T. 3S4; 11918) M. W. N. 379; 20 liu.'n 
36 M. L. J. 214j 45 I. A. 67 (P. 0,). 
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the ooDolasionB at whioh he bas oome. We 
shonld have known the groaods upon wbioh 
the deetsion of the Sabordinate Judge in 
this matter wae bmd bo as to see whether 
the oonolDsioDB bed been legally drawn. I 
think, therefore, that, on this point the ease 
sbonld be re beard in appeal by a Judge other 
than the Judge who previously beard the 
appeal, and in arriving at a oonolasion as to 
the Btatus of the defendants the reasons for 
that ooDolnsioD should be stated. 

The result, therefore, is that we set aside 
the judgmeut and desree of the Subordinate 
Judge in so far as it is thereby held that 
the defendants are mere trespassers and, 
therefore, liable to be ejeoted. The finding 
and deoree on the question of title will stand. 
The appeal, therefore, will be re*beard upon 
the question only whether the defendants 
are, as they allege, raiyits with rights of 
ooonpanoy on the land wbUh la in suit and, 
therefore, proteotedfrom ejeotment wbioh the 
plaintiffs seek in this suit. 

As regards oosts, the order we make is 
this. In EO far as the appellants have partly 
Buooeeded and partly failed, eaoh party will 
bear his own costs of the appeal in this 
Court, but all the other ousts in this litigation 
will abide the result of the re^hearing of the 
appeal in the lower Appellate Court, whioh we 
hereby direob. 

Appeal partly allowsd; 

Case remanded. 


PATNA HIGH COURT. 

Appeal fhom Appellate Decree No. 164 

OP 1918. 

May II, 1920. 

Preient: —Mr. Juptioe Sultan Ahmed. 

Sheikh ABDUL 5AQ1 avd otsbus— 

PLAIKTIPPS—APPELLARTi 

versus 

KUNJA SBHARl PANDBT and otbbrs 
—Depbmdants—Resposbbmts. 

Benijal 'I'enancy Act (VIIl of 1886^, ss. 60, 116— 
Enhancement of rent, suit for, after publication of 
lierord of Ri'jhts-^Tcnant, whether entitled iopresump. 
iion under s. 60— 8. 116, effect of, on s. 60. 

Wliero after the publication of a Hocord of 
Rights a landlord brings a suit for onhancoment of 
rent against an occupancy raiyat, the latter is 
precluded from relying upon the presumption raised 
in section 6'i of the Bengal Tenancy Act, because 
the provisions of that section are controlled by 
section 116 of the Act. [p. 819, col. 1.] 
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Appeal from a deoision of the Spesisl 
Judge, Mozufferpore. 

Mr. Kailaspitif for the Appellants. 

Messrs. Bai Guru Saran Prasad and i^awal 
Kiskore, for the Respondents, 

JUDGMENT.—This appeal arises out 
of an applioation under seotion 105 of the 
Bengal Tenancy Aot, by whioh the landlords 
applied for a fair rent to ba settled for 
the exoess lands in possession of the de¬ 
fendants under seotions 52 and 30 of the 
Bengal Tenancy Aot. The applioation was 
disposed of in the first instanos by the 
Sattlement Offioer. Then there was ad 
appeal to the Speoial Judge who, by bis 
judgment dated the 20tb September 19L7| 
disposed of the applioation. 

As regards the holdings under the de¬ 
fendants Nos. 1, 2, 6 and 7, the Speoial 
Judge bell that there eould be no enbaooe* 
ment beaauae they were holding the lands 
under A;]6u2.*i/3^aez60Qted by the defendants 
in favour of the landlords. As regards the 
holding of defendant No. 3 be held in favour 
of the applicant landlord and oame to the 
ooDolusion that the landlord had made out 
a good oase for enhanoement under section 
30 of the Bengal Tenanoy Aot. As regards 
the bolding of defendant No, 4 the 
Special Judge held that a ease for en- 
baooement under seotion 52 of the Bongal 
Tenanoy Aot had been made out against 
him but that the applioation for enbanoe- 
ment under seotion 30 bad failed. As 
regards the bolding of defendant No, 5 
the learned Judge held that he was en¬ 
titled to the benefit of etotion 50 of the 
Bengal Tenanoy Aot. 

The landlord has filed this appeal against 
the deoision of the Speoial Judge. He 
firstly oontends that the learned Judge’s 
deoision with respeot to the bolding of 
defendant No. 5 is olearly wrong inasmaoh 
as, while attempliog to follow the deoision 
of the Full Benob oase of Pirthi Ohand 
Lai Ohoudkury v. Sheikh Basarat Ali (1), 
he has held direotly against that deoision. 
That eaee was followed in this Court bif 
my learned brother Mr. Justioe Ooutts 
and myself in the oase of Jagdeo Narain 
Singh v. Bhagxan Mahto (2), where 

(1) 8 lud. Oaa. 449{ 13 0. W. N. 1149: 10 C. L. J« 
348; 37 0. 30. 

(2) 54 ]nd. Cfts. 672; 1 P. L. T. 27. 
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ib was held that scotion 115 oC the 
Bengal Tenanoy Aot oootrols seotion 50| 
olanse (2), ander whtoh an oeoapanoy 
raiyit is preolnded from relying upon the 
presnmptioD raised in seotion 50 after 
the pablioatioD of the Beoord of Rights 
when the landlord brings a sait for the 
enhanoement of the rent. Therefore, 
it is olear that the defendant No. 5 was 
not entitled to the henedt of sestion 50 
of the Bengal Tenanay Aot and the 
appeal as against him mast, therefore, 
sQoceed. 

It WAS crged on behalf of the appel* 
lant that as against the defendant No. 4 
his application for enhanoement onght to 
have been oonsidered on the gronnd of 
general tiee in prioes. The Speoial Jadge 
seems to have considered the register of 
the Oolleotor prepared under seotion 39 
of the Bengal Tenanoy Aot in the oase of 
the defendant No. 3, and there seems to 
be DO reason why the same benedt ehonld 
not be given to the landlord as against 
the defendant No. 4 as was given to him 
as against the defendant No. 3. In my 
opinion the landlord is entitled to an 
enhanoement agaiost the defendant No. 4 
on the gronnd of rise in prises, which ad* 
miUfdiy bad existed beoaoee the learned 
Judge bimcelf gave him the benedt of that 
rise as against the defendant No. 3. 

As regards the daieRdants Nos. 6.. 

and 7, (be learned 

has submitted that the habulxyxti alleged 
to .have been ezeonled by them in favour 
of (be landlord are not binding upon the 
landlord inasmuob as there is no evidence 
to show (hat the kahuliyais were, as a 
natter of fact, aooepted by the landlord. 
The drat Oonrt found that these kahuliyafs 
were executed by the defendante Noe. 1 
2, 6 and 7 in the presence of the land* 
lord, and judging from certain oiicim- 
stanosB be came to (he oonolasion that 
(hcee kahuUyaU were aosopted by the 
landlord. The learned Jjdge in appeal 
has not disturbed that dnding aud, there¬ 
fore, 1 think, I wonld be juetided in hold¬ 
ing (bat (be Itahuliyois were not orly 
executed by the defendants N^s. 1, 2^ d 
and 7 but were also accepted by the 
landlord, Thie is a dnding of fact arrived 
ftt. by tbs drst Court and which has 
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not b?en diiturbsd by the lower Appel* 
late Oonrt. 

The rsBuIt is that this appeal suooseda 
as against the defendants Nos. 4 and 5, 
and 1 declare (hat (be landlord is en* 
titled to ths enbanoament ha olaimed 
as against these two defendants. He has 
already bean declarei to bo entitled to 
enhacoemsDb under section 30 as against 
the defendant No. 3 and under section 
52 as against the defendants Nos. 2 and 
4. His application for enbancemant, how» 
ever, fails as against the defendants 
No?. 1, 2, 6 and 7 under ssstion 30. As 
against defendants Nos. 1, 6 and 7 it 
also fails under section 52. The result 
is that the appellant is entitled to bis 
costs in this Court as well as in the two 
Courts below from tho defendants Nos. 4 
and 5, but he must pay the costs to this 
Court to defendants Nos. 1, 2, 6 and 7, 

I direct that the oise be sent back td 
the lower Appellate Court for a determi* 
nation of the ezoecs rent payable by the 
defendants Nos. 4 and 5 in addition 
to that by the defendant No. 3. 

Appeal partly allowed', 

Oase sent hack. 


COURT OF THE BOARD OP REVENUE, 
UNITED PROVINCES. 

Revision No. 97 or 1918-19. 

March 20, 1920. 

Present'. —Mr. Hopkins, S, M. 

GAJADHAR and others—Applicants 

XttiUS 

BENI PRASAD and otseks—Rbspomdbnts. 

yioTt,)a>ji'of groin land—Mortgagee, right of, to let 
for cuKf.uUon—Lease, whether binding upon mortgagor. 

It id within the rights of a. mortgagee of grove 
liiiul to k-t the laud for agricultural purposes, and 
such let. is binding on tho mortgagor. Where 
grove Jana is eo let, the mortgagor cannot set up 
the k was not held for these purposes. 

Application for revision of (he erd^r 
of the Commissioner, Allahabad Dlvi.cio», 
dated the 19th of May 1919, in fKo .if 
ejectment, 
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JUDGMENT.—The faots of this aase are 
eorreotly set oat in the following portion of 
the Aesisant Golleotor% jadgment:— 

“ The plots in suit were originally groves 
and are recorded as nnoaltivated groves 
bila lagan in the names of Shankar, eto., 
the predesessors-in-title of the plaintiffs, in 

hhaiauni of Settlement 1284 F. In 1293 
F. the groves were mortgaged with posses* 
eion by Shankar to Gira Lai who was 
the proprietor of the land on whioh the 
groves existed. The plots in qaestion 
ceased to be grove long ago and beoame 
ordinary cultivated land. They were first 
cultivated by the proprietary of the land 
for 3 years and subsequently let to tenante. 

No. 505 WBB let to Benias father in 1299 F. 
and No. 535 to Mata Badal in 1306 F. 
Revenue was assessed on No. 505 in 1891 
and on No. 535 about 1899. There are 
only two pipal trees left. They are at a 
distanoe of 3 highas from each other on 
the boundary line. It is consequently, 
quite clear that both the plots ceased to 
be grove prior to 1839 and have teen all 
along used for agricultural purpoees since 
they were denuded of trees. 

A suit for redemption was brought in 
the Court of the Munsif in 1912 by the 
plaintiffs. The decision went Ihrongh 
several modifioations and ultimately in 1915 
the redemption of the mortgage was allowed 
by the High Court subject to the tenancy 
of the defendant. The money has been 
deposited in the Civil Court and the redemp- 

tion has been made. " 

The applicant has now eued (o eject 
the respondents, describing himself as an 
occupancy tenant and the respondents as 
bis sub tenants. The Commissioner has 
held that whether the respondents are 
tenants of the applicant or tenants of the 
Zamindar, they have acquired cocupaDoy 
rights and the applicant has no right to 
eject them. 

The applicant has made no attempt to 
chow that he is an occupancy tenant. The 
applicatit»n for revision is made to this 
Court on the ground that the Commui* 
aioner’s fir.ding is oontrary to the decision 
of the High Court, that the finding of the 
Civil Court that the land is a grove cannot 
be questioned, that the applicant as a 
grove holder is a tenant within the meaning 
of the Tenancy Act| and that the respond* 


ents are his eub-tenants and liable to 

ejectment. 

The portion of the High Court’s final 
jadgment which is relevant to these matters 
is the following :— 

The mortgagees were in possession 
eversinee the year 1886. They were en* 
titled to deal with the property as a 
prudent owner would have done. This 
would almost necessarily involve the right 
to make usual tenancies. We think that 
upon redemption of the mortgage the per* 
sons who were bona fide in oooupalion of 
the land or some parts of it as tenants 
ceased to be the tenants of the mortgagee 
and became the tenants of the redeeming 
mortgagors. This we think was the true 
position of the respondents in the present 
appeal. Actual possession should not be 
granted against them. The decree ought to 
have been for redemption of the mortgage 
as against all the defendants but sabject to 
tie rights (whatever they were) of the 
present respondents as tenants. It was no 
part of the duty cf the Civil Court, nor 
was it within its jurisdiction, to ascerfain 
what was the real nature of the rights of 
these tenants i that is a matter which will 
be properly tried by the Revenue Couzt 
and we desire to make it quite clear in 
our judgment that we express no opinion 
as to whether these persons have acquired 
oconpancy rights or not.” 

The High Court clearly reoognfzss the 
position of the respondents as tenants. 

It is argued that on the finding of the 
Civil Courts that the land is a grove 
whioh is the basis of the order for redemp* 
tioD, it is not land let or held for agricultural 
purposes and that no occupancy rights can 
be acquired in it. But the land was let 
for ooltivatioD, and the High Court have 
held that this letting was within the rights 
of the mortgagee. It is, therefore, binding 
upon the mortgagor, the applicant. Having 
through bis representative let the land for 
agrioultural purposes, he cannot now set 
up the fiction that it was not held for 
these purposes. 

I( is then contended that the applicant 
as a grove-holder is a tenant and the r6S« 
pendents are, therefore, bis sub-tenants and 
debarred from acquiring oocupaocy rights. 
Reliance is placed upon the Board's rulings in 
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Pandit Badri Prasad v. Bhim Sen (1) and 
Megk Singh v. Musammat Nazar Fatma (2). 
Bat the effeot of these ralicgs ia that 
a grove^holder is a tenant if he pays rent 
in flash or kind for the grove. In the 
present ease the grove ie held without 
payment of rent and the applieant is, 
therefore, not a tenant. 

In my opinion there are no grounds for 
interfering in revision with the Gommis* 
sioner's order. The applioation is dismissed 
with oGsts. 

, Application dismiised, 

(1) Sel. Deo. No. 2 of 1802. 

(2) Sel. Dec. No. 4 of 1911. 


PATNA HIGH COURT. 

Appbal from Appelgatb Dsorsc No, 1465 

CY 1918. 

April 29. 1920. 

Jastioe Saltan Ahmed. 
Khaia Saiyid MUHAMMAD ALI NAWAB 

^Appellant 

versus 

Tbb chairman, MUNICIPALtrr OF 
BB^AR—>Rc 8 POnd 8I(T. 

Bengal Municipal Act (HI of 1880, «. 85—Taj 
•^Assessment, liability to—Criterion for determining 
liability — Within”, meaning of. 

In order to enforce the liability of a person to be 
assessed with tax under section 85 of the Bengal 
Municipal Aot, the Manioipality must show that be 
not ody has a holding within the limits cf the 
Municipality, but that he has ciroamstanoes or 
property within those limics. The faot that he is 
in receipt of ail income from property situate out. 
Bide the limits of the Municipality and spends that 
income within those limits would not satisfy the 

requirements of the section. The word “within” in 
section 65 of the Bengal Municipal Act refers nob 
j property but also to oirouniatanoes. [p, 82?, 

Appeal against the desision ol the Dis- 
trwt Judge, Patoa. 

Messrs, Pttrneniw Narain Sinha and Netai 
Ohandra 0ho8.\ for the Appellant. 

Respondeat. 

UDGMENT.—This appeal ariseiont of a 
suit whiflh was institated by the appellant 
Saiyid Muhammad AH Na wab for a deolaration 
that he had baen unlawfully assessed with 
tax ^ under seebion 85 of the 
Maniotpal Aet, benuie he was not au 
oioapisr of aay hjlJiog aal had no oU- 
^HTutaujei or propirty witbia the rasaiing 


of that seotfon within the Behar Muni" 
oipality. 

It has been found by both the Coarts 
that the plaintiff had no property within 
the Manioipality ezoept a heuse in respeot 
of whioh tax had been assessed. Seotion 
85 requires, however, that he should not 
only be an oooupier of a bolding but also 
must have oiroumetanfles or property within 
the Manioipality” b^ore lie oan be assessed 
and, therefore, the whole question is whether 
be bad any oireumetanoee or property 
within the Mnnioipality. 

It appears from the judgment of the 
Distriot Judge that the plaintiff has an in* 
oome of about Rs 15,000 from hie 
property, whioh is not within the Manioipality 
of Bebar. The learned Judge, however, 
understood seotion 85 to mean that even 
if the plaintiff had oirsnmstanoes or property 
ontaide the Manioipality yet if the inoome 
derived therefrom was reoeived and spent 
within the Manioipality the requirements 
of seotion 85 of the Bengal Munieipal Aot 
would be satisfied. In my opinion this ia 
olearly an erroneous view of law. In 
order to make the auessee liable for assess* 
ment the Manioipality will have to satisfy 
the Court that he has got not only a 
holding within the Manioipaltty but 
that be has oiroumstanoes or property 
within the Manioipality. The word “within” 
refers not only to property but also to 
oiroamstanoes. 

Therefore, unless be had oiroamstanoes 
or property within the Manioipality be 
will not be liable to assessment. The 
view o! the law that I take in this 
ease is tally oonoladed by aathorities. 
The oases reported as Deb Narain Dutt v. 
Okatrnan of t'\e Barnipur Municipality 
(1), Dth Narain Dutt v. Ohairman of 
the Barnipur Municipality (2), Kameskwar 
Pershai v. Okairman of the Bhabua 
Municipality (3) and Chairman of the 
Municipil Commissioners of tie Municipality 
of Bihar v. Mahant Bamdej Dus (4), are 
oonolasive on the point. In this view of 
the law ib is impossible to maintain the 
judgment and deoree of the lower Appel* 

(1) 20 lud. Cus. 261; 17 0. W. N. 1230: 19 0. L. 

J. 2'Jj} 41 C. 168. 

(2) 12 lud. Cas. 32; 39 C. 141. 

[^) 27 C. 819; 14 lud Dec. (n. s.) 666. 

(IJ 51 lud. Cas 327| 4 P. L. J.673; ’ .9. 
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late Court. The resalt is that the desree 
of the lower Appellate Conrt is set aside 
and that of the Maosif dated the 25tb 
February 1^:8 is restored. This appeal is 
allowed with oosts. 

Appeal allowed. 


NAGPCTR JUDICIAL OOilMISSIONBR’S 

COURT, 

FidST OivjL Appb»l No. 87 OF 1916. 

October 22, 1917, 

Mr. Batteo, A. J. C., and 
Sir Henry Stanyon, Rt., A. J. C, 
JAINARAIN DHUSAR—DsFesDANT No. 1 

^APPELLiM 

versus 

RAM KISHORE and orasas—PLAiNTiPFi 
Nos. 1 TO 4 AND DzpasDANT No. 3— 

Rbspondekts. 

Cus/om—Aiopiio»»—Dhusars of Qttrgaon setUed in 
Central Provincen, whether governed by Punjab CustO’ 
mary Law —Orphan, adoption of, whether valid, 

In matters of adoptioa Dbusars of Gurgaoii, n 
non-agriculturist tribe, who settled in the Central 
Provinces are governed by the Customary Law of 
the Punjab and there is nothing to prevent tbo adop« 
tion of an orphan among them. [p. 825, cols. 1 A 2 ] 

Appeal against the deoree in Civil Sait 
No. 28 of 1907, in the Goart of the 
Distriot Judge, Wurdha, dated the 7tb August 
19)6. 

JUDGMENT.—This appeal is a sequel to 
the ease Bamkishore v. Jainarayan (1) in 
which their Lordships of the Privy Oounoil 
remanded the suit for farther (rial. The 
learned Distriot Judge, in a very oarefol 
judgmeut, has now deoided the anit on 
the merits, and has held that the plaint* 
iSs are entitled to reoover from the defend* 
anb Jainaraio their own share and that 
Jainarain is entitled to retain Kedarnath’d 
ebare. The plaintiffi have baen given a 
deoree for poeseasion of 3/5 of the properly 
in suit exolading the tenanoy lande. 

(l) 20 Ind. Cos.868;40C. r6Rj (19l8) M. W. N. 
66i{ 14 M. L. T. I63i I7 0. W. N. 1189; 18 C. L. J. 
2S7; 16 Bom. L. 11. 867! 11 A. L. .1. 865; 2 '> M. L J. 
612; 10 N. U U. 1| 40 I. A. 213 ,P. C.j 


The relationship of the parties is &et 
out in tie (lee appeariog at the heginuiog 
of the judgment of the learned Bistriot 
Judge. The only parties now cn the reoord 
are the plaintiffs, defendants Nos. land 3 and 
defendants Nos. 2 and who olaim under 
defendant No. 1. The parties are Dhusars 
by easts and the family belongs to Katubpnri 
Tebsil Bewari, Dietiiot Gargaon, in the 
Funjab. It has been found by the Distriot 
Judge that Harbbajan oame to this part 
of (be oounfry seme years before the drat 
settlement and himself acquired the whole 
of. the estate. At that time his unole 
Balaram acd his branch were not joint 
with Harbbajan. On Harbhajan’s death in 
1869 bis sons Ramnath and Rambilas 
inherited the estate in equal shares. Dnriog 
the lifetime of Ramnath be adopted 
Kedarnath. Rambilas died drsi, in 1881, 
and on bis death the name of bis widow 
Jaidevi Bai was shown as an eight anna 
sharer in the family hosiness as well as 
in the family villages in plaoe cf her 
husbandi Ramnath died in 1883. About 
the year 18i6'87 Jaidevi adopted the first 
defeedant Jainarain and brought him to 
Asbti from the Punjab, and shortly after¬ 
wards bis name was substituted for hers. 
The first plaintiff was born previously to 
this, but the other plaintiffs were born 
sabsequently. In 1898 there was a 
pattiticnef the family estate between Kedar- 
nalb and Jainarain in two equal ebares, and 
Jainarain got his ebare, t! e property now 
olaimed by the plaintiffs. 

The ptinoipal question before ns is whe* 
ther Jaicarain was validly adopted. If be 
was, tl e euit must fail. Two questions of 
law ariee, tie first being whether Jaidevi 
Bai inherited her bueband’a share and 
interest in (he property held by b»m and 
Ramnath jointly, while the s:cond is 
whether her adoption of Jainarain was 
valid. The first queslicn is cf subsidiary 
impcrtance. The real question is whether 
Jaicarain was adopted, and this depends on 
the further qurstion whether the parties 
are governed by the Mitahahaza Law, or 
whether in matters of adoption they fellow 
Punjab Customary Law and whether in 
the latter care the adoption was valid 
acQcrding to that custom. Under the 
Custemary Law of the Punjab it would 
appear that adoption is morel aoourately 
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known as "The appointment of an heir.” 
We natarally approach a question of Pnoj^b 
Law with some diffidensoi more epesially 
einoe there are oondioting rnlings by the 
Chief Court of the Panjab; bat we derive 
great aseistanos from resent rnlings of 
their Lordships of the Privy Connoll. The 
learned DIetriot Jadge, it appears, held that 
if the rtioai‘i am applied to Dhaears, the 
adoption would be valid bat that einoe 
Dhnears are not agrioaltarieta he holds that 
the riieaj*uam does not apply to them. He 
finds that the parties are governsd by the 
Mitabshara, and that the appellant, the first 
defendant, hasfaiUd to prove a valid eastom 
of adoption of orphans. 

The learned Cooniel for the appellant 
sbarle his argnmert with the proposition 
that prima fade the pirliep, who oame 
from the Panjab, und who are governed 
in the Central Provinses by the same 
law as if they were still residents of 
the Panjab, are governed by onstnm and 
not by the orthodox Hinda Law. He 
oites the opening passage of Rattigan’e 
Digeet of the Castomary Law of the Panjab. 
The opening passage of this work rans as 
follows:— 

Onstom in this Provinoe is the first 
rale of deoieion in all qaestions regarding 
eaoaefsIoD, speoial property of females, 
betrothal, marriage, divoroe, dower, adoption, 
gnardiansbip, minority, bastardy, family 
relations, Wills, legaoies, gift, partition, any 
religions naage or institntion, or allavion and 
dilnvion.” 

This appears to be the aooepted interpre* 
tation of eeotion 5 of the Panjab Laws Aot IV^ 
of 1872. 

The riioaj^i an of the Qargaon Distriot 
is to be foand in Exhibits 1>D 32 to 
LD 35, What is praotioally a reprodootion 
of it is to bs found in the Code of Tribil 
Cnstom forming an appendix to the Settle* 
ment Report of the Gargaon Distriot 1872* 
1883. Some of the speoial oastoms relating 
to adoption set out in the riwaj-i am are 
Bpeoifioally stated to apply to Dou^ars, and 
this appears to us, if the riwaj i om is 
binding on the partie'', to establish the 
proposition that Dhusars are governed in 
matters of adoption not by tho orthodox 
Hiodu Law but by Castomary Law. Aooord* 
iog to Hindu Law adoption i? a religions 
oeremony and giving and takioe: forms ft 


nesessary portion of it, Under Panjab 
Castomary Law there is no religious sigoifi* 
oanee attaohed to the appointment of an 
beir, and there is no reason, therefore, 
why an orphan who oaonot be given in 
adoption by bis parents sbonld not be 
adopted, in the Panjab sense, The learned 
Distriot Jadge says that several of the 
oastoms mentioned in the above-mentioned 
Code as being prevalent in tbs Gargaon DIs* 
triot are direotly oppooei to the well-known 
and established priueiples of Hinda Law. 
He goes on to eay: A widow oan without 
permission, written or verbal, of her deoeased 
hnsband adopt anyone ebe pleases of her 
baeband’e male relatives related tbrongb 
males, and for sash an adoption oonssnt 
of her hnsbaod's relatives is not at all 
neoessary; for Dbnsars speoially the reeorded 
eastom is that the hasband's male relatives 
are bound to enpply her with a son and 
that failing this she is at liberty to adopt 
her danghter’s son or other relatives throagh 
females. There is no limit about the 
adopteo’s age and even a marriod man 
having obildren oan bs adopted. An only 
son of the eldeit son oan bs given in 
adoption. From the faot that there is no 
limit about the age aod that ons is also 
empowered to give away in adoption bie 
brother, it may be implied that the adoption 
of an orphan is not opso to any objeotion.” 
It may be taken as proved that Dhnsars 
are non-agrioaltorists. This appears to ns 
the only inferenoe to be drawn from the 
evidenoe of defendants’ witnossos Hos. 10,11, 
8, 22 and 23. A very Urge namber of 

ralings of the Chief Coirt of tbe Panjab 
have been oitei before us by the learued 
Advooate for tbe respoodents-plaintiSj to 
show that Panjab Customary Lawdooi no', 
apply to noE-igrieuUnristsor to the hig’ur 
oastes. We would mention speoially the fol> 
lowing oaees alted by the lower Oour!: Mxula 
Ba'(ksk V Muhammai B ikhih (2), Mehtib- 
din V. AbluUah (3), nad Huisiin 

V. SulUn Alt (4), H trnam. Singh'9, Hirde-ji 
(5*, Sirdar Singh v. Maharaj Das (6). We 

(•2J 5i I* 11.1901; 7i V. li R-1907} 87 l\ W. ll. 1903. 

(Sj UO I’, a. 1903. 98 P. W. a. 1037. 

( 1) 51 P. It. 1903. 

(5) 10 Iml Caa. 335; 43 P. It. mUj 13? !*. L R. 
lOU; S3 V. W. R. 1911. 

(6) a Iml Ciia 0)1, 7) P. R. 103), ir 1’ f,. R. 
IGOO; U7P. W. U. 1900. 
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woald also mention Ookal Chand v. Milkhi 

(7), Diwan Singh v, Paro (8), TuUi Ram 
V. Islathu (9). On the other band in 
Kanhya Lai v. Eriihna (10) the 
cf the Gnrgaon Disiriot was followed and 
it was held that Agarwal Baniaa of the 
Distriet do not follow strict Hinda Law. 
The Gnrgaon rixoaj-i am was also followed 
in Zaka-ud din v. Saraj ud’din (11). The 
following three oases are oited to show that 
a partioalar oastom set np mnst be proved 
especially in the absence of any speoi&c men¬ 
tion of that partioalar oastom in the riwaj’i’am^ 
Lelu V. i2am Ohand (12), Raj Kaur v. 
Talok Singh (13), iSanfu v. Mttsammat Jok (14). 
Jainarain was an orphan when he was 
adopted and it is arged that there is 
nothing in the riwuj’i-am of Gnrgaon 
specially aathoiising the adoption of an 
orphan, bat as already saggested, once the 
element of religion is eliminated the harden 
of proving that an orphan cannot be adopted 
appears to as to lie upon the persons 
asserting it. In Ohiman Lai v. Bari Chand 
(15) their Lordships of the Privy Coanoil ap< 
held the finding that Agarwal Banias of 
Zira in the Panjab were governed by 
Oastomary Law in matters of adoption, and 
that by the oastom applicable to that class 
an oneqnivocal declaration by the adopting 
father that a boy had been adopted and 
the sabseqoent treatment of that boy as 
the adopted son were saffioient to oonstitate 
a valid adoption. In the present case 
Jainarain has always been treated as duly 
adopted. Tn paratrraph 24 of his jadgment 
the learned District Judge seems to bold, 
following the aatborities oited by him, that 


(7) 36 lud. Cas 643; 65 P. B. J9:6; 167 P. W. R. 
1916; IP L.R. 1917. 

(8) 33 Ind. Cas. 629; 89 P. R. 1916; 70 P. W. R. 
1916. 

(9) 39 Ind. Cas. 93; 6 P. R- 1917. 

(10) 39 P. R. 1884. 

(11) 16Ind.Cas.772|79P. R.I912; 217 P. W. B. 
1912; 221 P L. R. 1912. 

(12) .31 Ind Cas. 291; 23 P. R. 1916; 174 P. W. E. 

1915. 

(13) 33 Ind. Cas. 992; 38 P. B. 1916; 99 P. W. R. 

1916. 

(14) 36 Ind. Cas. 626; 44 P. R. 1916; 84 P. L. B. 
19175 213 P. W. R. 1916. 

(15) 19lQd Cas. 68H| 40 C. 879; 17 C. VV. N. 886; 
126 P. W. R. 1913; 187 P. L. R. 1913; (1913) M. W. 
N. 609; 18 0. L. J. 70; 16 Bom. L. R. 640; 14 M. L. T. 
83} 102 P. R. 1913; 401. A, 166 (P. C.). 


the riteaj i-am cannot be accepted as a 
correct exposition of oastom unless it is 
sapporied by independent evidence. We 
are of opinion that the District Jndge has 
not given snffioient weight to the ri‘^eaj^i^am, 
In Beg v. Allah Ditta (16) their Lordships 
of the Privy Ooanoil held that the riwaj-i am 
is a public record, prepared by a pablic 
ofiSoer in the discharge of his daties and 
under Government rales and is clearly 
admissible in evidence to prove the facts 
therein entered, snbjeot to rebattal. We 
do not find that the evidence afforded by 
the ritoai i am has been rebutted in this 
case. Reliance is placed for the respondents 
on the evidence of D. W. No. 9 Bhawani 
Prashad and D. W. No. 23 to show that 
aotaal giving and taking is necessary for 
an adoption. We do not think anything 
more can be inferred from this evidence 
than that where there is somebody to give 
the boy in adoption, the ceremony of giving 
and taking is osaally performed. Rslianoe 
is placed on page 55 of the Code of Tribal 
Oastom, referred to above. The following is 
an extract: 

‘QjBSTio.f 1.— Are any formalities 
necessary to oonstitate a valid adoptionP If 
so, describe them. State expressly whether 
the omission of any oastomary ceremonies 
will vitiate the adoption? 

Answer 1, — The only important cere¬ 
mony common to all is the handing over of 
the adopted son by bis father or guardian 
to the adopter before the assembled kindred, 
with some words implying that henceforth 
the adopter and adopted are to consider 
each other as father (or mother) and sod. 
The kindred are generally feasted; and 
rejoioiogs are made as when a son is boro. 
If the son is a email child, he is placed in the 
lap {god) of the adopter. (Hence god lena^io 
adopt—to take into the lap), (All tribes 
which adopt). 

Note. —No donbt even in the absence 
of proof of any oeremooy, adoption would 
be presumed from a long oontinoed rela¬ 
tion between the parties implying adop¬ 
tion.” 

We think that here, too, all that is 
meant is that where there is a father or 

(16) 38 Ind. Cas. 364; 44 0. 749; 12 P. W. R. 1917} 
21 M. L. T. 310; 32 M. L. J. 016; 19 Bom. L. R. 888j 
46 P. R. 1917; 16 A. L. J. 626; 21 0. W. N. 842; 26 0, 
L. J. 176} 44 I. A, 89 (P. 0.). 
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gaardian ifc is nsaal to hand over the boy, bat 
the note to oar mind shows that saoh a 
ceremony is not essential and we do not oon> 
eider that the extract preclades the adoption 
of an orphan. 

We agree with the Dietriot Judge’s remarks 
in paragraph 23 of bis jadgment to this 
extent, that if the oral evidence were the 
only evidence to prove a custom of adopting 
orphaop, it woald not be saScieot to prove 
snob a custom if the parties were orthodox 
Hindas. The instances given of adoption 
of orphans do, however, support the view 
that the adoption of an orphan is not 
considered contrary to proper usage and the 
adoption of at least one orphan besides 
Jainaraio, namely, (lamohandra, is satisfac* 
torJl; proved. It is hardly pojsible to sup¬ 
pose that even one instance would be possible 
if the Dhusars consider themselves governed 
by the Mitaksbara Law as to adoption. 

It has been arsued for the respondents 
that the people of Gurgaon Dietriot oanuot 
be governed by Punjab Customary Law 
because Gurgaon nntil 1858 formed a portion 
of the North West Provinces. The argu* 
mentis that Harbhajan came to these Pro* 
vinoee in 1836 and could not have brought 
with him Punjab Customary Law, since at 
that time Gurgaon was not in the Punjab. 
We are unable to accept this argument for 
two reasons. The Bret is that in face of the 
Priyy Council ruling we must accept the 
riwaj-i.am as an authoritative statement of the 
Customary Law of Gurgaon, and we cannot go 
behind it, and the second is that the parties 
are governed not by the Gargaon Law of 
1836 bat by the present Gargaon Law. 
Kelianoe is placed for the reipoDdente on Ali 
Asghar v. Oollechr of Bulandshahr 07). The 
case relates to emigrants from Gargaon, 
but the case is to be dietioguished as there 
was nothing in the ritoa} i am to support 
the custom set up. We may add that the 
nwai fam was prepared in 1879 and the 
officer who prepared it was well awaro 
^at^ the dietriot bad been added to the 
Punjab in 1858. We are of opinion, there¬ 
fore, that the riwaj-i-am affords very atrong 
evidence which has not been rebutted that 
in matters of adoption Dhasara of Garina* 
on, though DOD Bgrioalturists, are gov-, rnov'! 
by Punjab Customary Law, and tbi: thi 

(17) 40 lad. Cas. 763} 16 A. L. J. 607} 30 A, V/i. 
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being the case there is nothing to prevent 
the adoption of an orphan. It is not con* 
tended for the respondents that they can 
sDoceed in their suit if the adoption is 
valid. 

In this view of the case it is hardly 
necessary to deal with the other grounds of 
appeal, bnt we will do so briefly, It ip 
contended for the appellant that the pro* 
perty was given to him as a settlement of 
a family dispnte. He alleges that be claimed 
a 12*anne8 share aa bis share of the 
enoestrel property, namely, his own father’s 
share ae well as half of the share of Har- 
bbsjan’e branch. We agree with the find¬ 
ings of the District Judge oontaind in para> 
graph 31 of bis judgment. There may have 
been some dispute as to the details of the 
partition bat we do not believe that 
Jainarain claimed a 12 annas share. This 
plea wae put forward after the remand as 
a result of the suggestion in the jndg. 
mente of Skinner, A. J. C., and of the Privy 
Council. We are unable to accept tbe 
evidence of Jainarain as bis own 2Dd witnesp, 
nor do we oansider satisfactory the evi¬ 
dence of D. Ws. Nos. 3, 4, 5, 6 and 7. But 
Eedarnatb as P. W. No. 12 says that Jai- 
naraindid not claim a 12-anoaa ehare and 
that Jainarain was given an eight-annas share 
as an adopted son. 

The next ground of appeal urged is that 
the defendant has been in adverse posses* 
eion since 1888. We do not consider it 
necessary to disease this ground. It is 
lastly urged that if tbe plaintiffs are entitled 
to any decree at all, they are entitled only 
to 4/5 and that the appellant should get 
Kedarnatb's J/5, whereas he has actually 
only been allowed )/i0 share of tbe total 
property, that is to say, tbe appellant is 
entitled to the %vboIe of Kedurnath’s share 
and CO his half of the ether half share. 

it is adraittod for tbe respondents that tbe 

lower Cui'.rt has made a mistake in the 
oa’oubition. Wo do not, bowover, hud any 
u‘ • .-l-jr.bi.vion, sinoo iLe let defendant 
..is bee.;, allowad to reiain 'j/5 of half which 
is J/jet thy wb de. The matter is not of 
iti.'j-V! isb wa are dismibsiug the suit, 
i be-;? £v cross-objection by the plaint- 
u:\ 1 . is first urged that thongh on the 

of (ho lower Court Jainaruin i.'i 
Liiiillfed to 1/5 of the whole propert'-' the 
rlaintiff; ehocld cet R deorso fer 
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of the whole with a deolaratioo that Jai* 
narain is entitled to a 6fth share on partition. 
Rslianoe is plaoed on Mohanlal v, Tekohand 
(18). We are of opinion that there is no 
foroe in this oootentiooi the oiroamstanses 
of the present ease bein^ different. The next 
ground urged is that the lower Coart 
sbonld have inoladed the tenanoy linds in 
the decree. This contention is admittedly 
oontrary to the law as laid down for these 
Provinces in Qhanya v. Ukund Rao (19) and 
cannot be pressed here. The plea is made 
in case the suit should go up on appeal to 
the Privy Gounoil. The ground refers to 
paragraph 37 of the lower Court’s jadg> 
ment, For these reasons and on the view 
we take of the whole case we dismiss the cross* 
objections with costs. 

As a rasalt of oar Boding that the 
adoption of Jainarain was valid we allow 
the appeal and dismiss the sait with costs. 

Appeal allowed, 

C18) 18 Ind. Cas. 826; 9 N. L. R. 18. 

(19) 4N.L.R. 9. 


OUD0 JUDICIAL COMMISSIONER’S 

COURT, 

First Civil Appeal No 90 of 1917. 

April 7, 1920, 

Present Mr. Stuart, A. J. C., and 
Pandit Kanhaiya Lsl, A. J. C. 

JAl NARAIN — Defekdint—Appellant 

versus 

BifBAJRANO BAHADUR SINGH 

AND ANOrHBR —PtAlhT.FFS, SUR4J DIN 

AND OTHER!—DEFENDANTS —RBSPONDiilNrS. 

Hindu Law—Joint family — Alienation — Xeccssity, 
proof of—Enquiry by alienee — Presumption. 

If an alicnoo from the father of a joiut Hiudu 
family makes enquiries as to tho nccossities of tho 
loan and if ho satisiics himself that the necessities 
represented exist, he is suflicieuHy protected, [p. 826, 
col. 2.] 

If tho nec388ity for the loan cannot he established 
by direct evidence, it may be assumed if it can bo 
shown that reasonable care was taken to ascertain 
that sucli circumstances existed and that tho traus* 
force acted in good faith, [p. 827, col. 2.3 

Ancnt ftain v. Collector oj Etah, 41 Ind. Cas. 
2fl0; 16 A. L. J. 215; 34 M. L. J. 291; 7 L. W. 323; 4 
P. L. W. 226; 23 M. h. T. 22?; 22 C. W. N. 484; 27 
0. L. J. 363; 20 Bom. L. R. 624; 40 A, 171; (1918) 
M. W. N. 446 (P. C.', followed. 

Appeal against the decree of the Sab- 
Judge, Rae Bareli, dated the 27th April 1917. 


Mr. AH Mohammad, for the Appellant. 

The Hon’ble Mr. Ookarai Nath and the 
Hon’ble Mr. Waeir Hasan, for Respondenta 
Nos. 1 and 2. 

JUDGMENT,—The facts of this case 
have been stated by us in our order of 
remand of the 13tb September 1918.* The 
plaintiffs sued for the recovery of money 
due on a mortgage effected by Surajdin 
on the 9th January 1913 (Exhibit 1), a deed 
of farther charge executed by him on the 
4tb December 1914 (Exhibit 2) and another 
deed of further charge executed by him 
on the 23rd April 1915 (Exhibit 3). Surajdin 
has a SOD, Jai Naratr, who, at- the time 
of the institution of the snit, was 18 years 
old. The property mortgaged is the ancestral 
property of Surajdin and Jai Narain. 

The mortgage of the 9th January 1913 
was made in lieu of Ra. 3o‘,000 out of 
which Rs. 31,478-10-6 were credited to¬ 
wards the money due on certain prior 
mortgages held by the plaintiffs, Rs. 4,321-5-6 
were paid in cash before the Sub- 
Registrar and the balance was applied to 
the purobase of stamp for the execution of 
the mortgage. The deed of mortgage stated 
that the mortgagor reQnired a sum of 
Rs. 4,000 to meet the demand of revenue 
due to the Government and for domestic 
expenses. The deed of farther charge of 
the 4tb December 1914 was executed in 
lieu of Rs. It), 000,out of which R«, 4,295*9*6 
were credited towards the interest doe 
on the deed of mortgage first mentioned, 
Rs. 6,690 10 6 were credited towards 
certain prior deeds of further charge and 
certain promissory notes due to the plaint- 
iffe, and Rs. 4,0l4 were paid in cash 
before the Sub-Registrar. The allegation 
of the plaintiffs is that the sum last 
mentioned was borrowed by Surajdin to 
pay arrears of revenue dus by him and 
for tie purchase of cloth and grain for 
the business be was then carrying on, 
but no each necessity is recited in the 
deed. The deed of further charge of 
the 23rd April 1915 was executed in lien 
of Rs. 2,4 ;0, out of which Rs. 304 8 0 were 
credited towards a promissory note executed 
by Soraidin in favour of the plaintiffs on 
the 28th January 1915. Rs. H4-0 9 
were stated to hav e been taken for the 
*See Jai Narain V. Rxi Bajran'/ Bahaiar Stngh, 4^ 

Ind. Cas. 914; 5 0. L. J. 691.— 
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payment of arrears of revenue due to 
Ifce plaintiffs for 1322 Faeli and the 
balance was taken in oaeh before the 
Sub Begietrar. The plaintiffs allege that tl e 
amount laet ncenticned was taken by Sura:- 
din for the expenseB of the marriage of 
his youngest daughter, but no tuoh neoes* 
eity is mentioned in the deed. 

The Court below decreed the claim. It 
held that the consideration of each of the^e 
deeds was taken either to pay antecedent 
debts cr for family necessity. But as 
Snrajdin is alive and the question of mak* 
ing a son liable for the debts of bis 
father on (he ground of a pious obligation 
does not arise in the lifetime of tie 
father except where the debts are pay¬ 
able (o a third person, certain issues were 
remitted by this Court to ascertain whether 
the antecedent debts in question bad been 
taken for family neoceeity cr family pur* 
poses or for the disoberge of a common 
obligation, and the moneys said to have 
been taken in cash were taken for similar 
pnrposea, and whether the creditors advanced 
the leans in good faith on the strength 
of the representations, if any, made to them 
as to the alleged needs of the estate and 
the family : and, if so, to what extent. 
The Bnding of the Court below is in 
favour of the plaintiffs. 

We eee no reason to dissent from that 
finding. There is sufficient evidence to show 
that at the time when the earlier 
loans in question were advanced and also 
when the deeds of mottgege and further 
charge now in snit were exeonted, the 
plaintiffs had through their agents and 
servants made doe enquiries as (o the 
necessities repreeented by Surajdin and 
satisfied themselves that the loans in qces* 
tion v^ere required for the pnryose of the 
estate and the business \shicb the family 
was then carryirg cu and for tie difcharpe 
of other family obligations. The plaintiff, 
Rai Bajrarg Bahadur Sirgb. is a Tolcqdar, 
paying an annual revenue of Bp. 2:^,£00 
and an income tax cf Be. iCO perainuu;. 
He states that Surajdin oemmenoed dealings 
with him about 12 years ago and borrow, 
cd money from time to time and that on each 
occasion when he approached him viiih 
a leqcest for a lean, be enquired Ibrough 
his seivants as to the existerice of (he 
pecessity stated by him and never advanced 


him any money vithent fatisfylng bimeelf 
that the merey vas required either to pay 
prev'cDS debts dee by the femily cr for 
the purycces cf mariiege cr other eeremoniep. 
He further states that Snrajdin borrowed 
moneys from him (o pay the debts due 
by him to Gulab Rai and I'ebidin and 
for the expenses of the marriage of his 
obildten and the purchase of grain and 
cloth for bis business and also for paying 
the arrears cf revenue due by him. His 
statement is corroborated by the evidence 
of other witnesses, who have been ex. 
amined in regard to each of the different 
lean tiansaotic ns entered into by Surajdin. 

The mortgage of the 26th Jannary 1904 
(Exhibit 10) was exeeoted to pay certain 
debts dee to Gniab Rai, Bybidin and 
Hurtiza Hotain and for domestic expenses. 
The znerfgage of the 27th Jannary 19(.5 
(Exhibit 11) was executed to pay certain 
decrees for arrears of under proprietary 
rent and iheKa money due by Surajdin and 
to mett the expenses of the marriage of his 
eldest sen. A porticn of the consideration 
of that deed vas also devoted to the payment 
of certain other debts. The plaintiffs cannot 
reesctably le expected to prove (bat 
these earlier debts had also been taken 
for family necessities cr that Surajdin 
oculd not have paid the arrears of nnder- 
preprietary rent or thika money from the 
profits of the family property. The plaint¬ 
iffs made enquiries as to the necessities 
for the leans then taken and if they 
satisfied themselves that the necessities 
represented existed, they were sufficiently 
piotooted. Surajdin carried cn olcth and 
grain tusinesp, the profits cf which went 
to the suppert cf the family. He also 
held the ihel<a cf a village celled Milan 
Sawaiju, the prefita of which went 
to the family. He required money from 
lime to time to carry on the cloth and 
grain business and ocneidering the distance 
of time which has elapsed since the leans 
were first taken, it is not unreasonable to 
pruume llat Ihe loais in question were 
luktn fer the purposes mentioned. 

lie mcilgage deeds of the 26th January 
l(0*j! ard the 2ilh January 1105 were aub. 
scquently paid up ly the execution of another 
mortgage en tie 10th January UOb 
41, tie consideiaticD cf which wus ptrlly 
applied to Ho satisfaction y e’tUe 
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and partly to tbe satisfaatioD of oertain 
other debts inoarred to obtain property 
by pro'emptioD. A deed of farther oharge 
was exeonted by Sarajdin on tbe 16bb Marob 
1908 to pay a deoree for arrears of rent 
and to meet tbe ezpensea oonneoted with 
tbe death of one of bis sons (Exhibit 5). 
Another deed of simple mortgage was exe* 
oated on tbe 19tb Jane 1^09 (Exhibit 6) 
to pay tbe interest dae on tbe two deeds 
previoasly mentioned and some arrears of 
iheka money due by the family and to 
meet tbe expenses oonneoted with the death 
anniversary of tbe wifa of Sarajdin 
(Exhibit 6). A deed of simple raortgige was 
also exeoated on the 29th Maroh 1912 to pay 
some arrears of rent and to m?et oertain 
other family neoessities then represented (o 
exist (Exhibit 7). 

These foar deeds were oonsclidated when 
tbe mortgage deed of the 9th Janaary 1913 
now in sait was exeoated. At tbe time 
of the exeoatioD of this deed Rg. 200 
were taken for the expenses of exeoation 
and Rs, 4,321 >5-6 to meet the expenses of 
tbe marriage of one of tbe daughters of 
Sarajdin, to pay arrears of revenae and for 
otber household expenses. 

Oa tbe 11th Deoember 1913 Sarajdin 
exeoated a deed of farther oharge to pay 
oertain prior debts and to meet domeatio 
neoessities. On the 16tb January 1914 be 
exeoated another deed of farther oharge 
to meet domestio and private neoessities 
inolading grain and oloth business be was 
earrying on. He also exeoated a deed cf 
further obarge on tbe 4tb Jnly 1914 
to pay arrears of thtka money and some 
money due on a promissory co'e and to 
meet other family neoessities. These three 
deeds were ooneolidated on the 4tb Deoem- 
ber 1914, when the deed of further oharge 
for Rs. 15,000 now in suit was exeoated. 
At the time of tbe exeoation of this deed 
Rs. 4,014 were taken io oasb for oarryiog 
on oloth and grain basiness and to piy 
arrears of revenu). The last deed of 
further obarge was exeoated on tbe 23rd 
April 1915 partly to pay certain prior 
debts inolading the arrears of revenae and 
partly for tbe expenses of tbe marriage of 
another daogbter of Sarajdin. Tbe evidenoe 
prodaoed with regard to eaob of tbesa 
deeds has been disoussed at length by 

Ibe learned Sabordinate Judge, and it would 
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be unreasonable to expeot stringent proof 
of eaob of the items mentioned in these 
deeds. Sosb evidenoe as has been prodaoed 
is, in onr opinion, oredible and'relieyss the 
oreditors from tbe neoessity of showing bow 
the moneys taken were aotaally applied. 
As observed by their Lordsbips of the Privy 
Oounoil in Anant Ran v. Oolhctor of 
Etah (1), if tbe necessity oannot bi estab* 
liehed by direot evidenoe, it may be as8am> 
ed if it oan be ebown that reasonable 
OAre was taken to aeoertain that saoh 
oiroamstanoss existed and tbe transferee 
aoted in good faith. We are satisfied 
that cn the oooasion of eaob of these 
transaotions proper enqairiea were made 
by the plaintiffs as to tbe neoessities 
asserted by Sarajlin and that they aoted 
in good faith in lending tbe money aftei 
they bad satisfied themselves as to the 
exiaienoe of those neoessities. Tbe appeal, 
therefore, fails and ie dismissed with oosts. 

Appeal dismissed. 

(1) 44 lud. Cas. 290j 16 A. L. J. 245s 84 M. L. J. 
291i7L. W. 323s 4 P. L. W. 226s 23 M. L. T. 22P; 
22 C. W. N. 484: 27 0. L. J. 383; 20 Bom. L. E. 624; 
40 A, 171; (1918) M. W. N. 446 (P. 0.). 


CALCUTTA HIGH COURT.' 
ApfEAL FROM Original Decrbc No. 6 ot 

1919. 

January 14, 19i0. 

Present :—Jastioe Sir Asa tosh Mookerjee, Kt. , 
and Jastioe Sir Ernest Fletoher, Kt, 
BALMUKUND RIN^A— Pliintifp— 

Appellant 

versus 

GOPIRAM BHOTICA— Defendanp— 

RfSPONDBNT. 

Aphitralion clauie^scorntmction o/—DisputeSf several 
—Awards, successive, lohetherpermissible. 

^ commercial contract there ia a clause 
with the words “any dispute tohatsocwr arising on 
or out of this contract shall be referred to arbitra* 
ion, it means that each a/ici every dispute as it 
arises, on or out of the contract, shall be referred to 

I ration. The fact that one of the parties to the 
obtained an award as regards a portion 
ot me claim does not prevent him from proceeding 
I arbitration in respect of matters arising out 

breaches of the contract, [p. 834, 

^^.®^^bero are several and separate oontraots, 

^ conferred by the arbitration clause is 
ully exhausted as soon as a complete award 
IS made upon the Qrst reforoaoe. [p. 811, ool. 2.] 
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There may be sucoessire awards even in the same 
matter, [p. 834, col. 2.] 

Appeal againet the following deoree o! Mr. 
Jastioe Bankin, dated the 2 Let Jannary 
1919:— 

“By a eontraot of 1st Daoember 
1917 male on the ordinary form of the Indian 
Jate Manafaetarers’ AaeooiatioD the plaintiff 
agreed to sell to the defendant three laoe of 
yards of Hessian olotb. The only express 
terms wbioh reqaire notice are three:— 

Delivery of the said goods to he given and 
taken as follows:—Deoemher 1917. 

Eaob month’s delivery to he treated as a 
distinot and separate oontraet. 

Any dispate whatsoever arising on or oat 
of this oontraot shall be referred to arbitra* 
tion ander the rales of the Bengal Chamber 
of Commeroe applioable for the time being 
for deoieion, and eaob deoision shall be 
aooepted as 6nal and binding on both parties 
to this eontraot. The award may at the 
instanoe of either party, and witboat any 
notiee to the other of them, be made a rale 
of the Hish Court of Jndioatnre at Fort 
William. 

These three terms are all part of the 
printed form with the ezoeption of the 
words *'Deoember 1917” at the end of the 
Brst. 

The seller by his Coansel has been oarefal 
to make clear that it is not disputed that 
the oontraet is by the usage of this market 
an instalment oontraot, in so far that it is 
open to the buyer to require delivery in 
separate quantitier, at all events if caoh 
be not less than 50,000 yard^; and in 
this farther sense also that the boyer may, 
if he likes, require performance as to any 
suoh quantity taken separately either by 
giving due shipping instruotioDS to the 
seller or by demanding mill’s Pucoa delivery 
orders,. 

Of the three laos of yards oontraoted 
for, one half lac was duly dalivered and 
may now be ignored. No delivery was in 
fact made of any part of the remainder, 
which divides itself into three separate lots. 

The Brst lot is of 50.000 yards, for 
whiob a formal shipping instruction for tbo 
‘City of Calcutta” was given on tlie l&tb 
of December. Vessel was not read/ to 
load. On 7th January buyer off jrs to take 
at ODoe a delivery order. Deliv- ry bavins 
been made in neither form, buyer on ISfch 


January sends bis differenoe bill by re^is* 
tered postolaiming Bs. 8,159. Seller refnses 
to pay. On 2S6h Febrnary an arbitration 
by the Chamber of Commeroe is demanded 
by the boyer, and prooeedings striotly eon* 
fined to this olaim took their coarse ander 
this demand, resnlting on 24tb Jnly in an 
award of the sum olaimed to the bnyer with 
oertain interest and oosCs. This is the first 
arbitration oase. 

The second arbitration oase had reference 
to 1,00,OOJ yards for wbioh another ship* 
ping instmotion was given on 15th December 
—this time for the "Chile.” The seller, 
finding that the vessel wonld not begin 
loading till the 2ad of January, disolaimed 
responsibility. Buyer insisted. On the 7tb 
January bnyer asked for immediate ship* 
ment or else delivery order. On the i8ch 
buyer sends another differenoe bill—this 
time for Bs. 17,750—on the footing of the 
price at wbioh the goods bad been bought 
against him by his buyer. On the l9th the 
seller tendered delivery orders whioh were 
refused. On the 2i8t the seller returned 
the difference bill and olaimed to cancel 
the contract because of that refusal. On 
some date before the 9(h of April, Kanoria 
and Go., who bad bought from the buyer, 
olaimed arbitration between themselves and 
him. This had resulted in an award in 
their favour before the 24th of June. On 
the 9th of April the buyer’s second oase 
against the seller was commenced, olaim 
betDg made in the alternative euber for 
the amonnt of the difference bill or for 
snob sum as might be awarded to Kanoria and 
Go. 

The third arbitration oase was not com* 
menoed till the 21st of June. It oonoerned 

two quantities of 50,000 yards each, one for 

the Chile and one for the Talabat. As to 
this i have only the buyer’s case: the 
seller’s case never having been lodged. The 
buyer claimed that shipping instrnotiona 
wore given on 14th and 2l8t Deoemher for 
these boats respectively; that on 2nd January 
iyi8 be received two letters dated 29th Deaem ■ 
her, in which seller said the ‘Chile’ was not yet 
in port and that the 'Talabat’ had lelt 
long before due date; that on the 3rd 
January buyer wrote that the goods fur Taiti. 
bat should he put on the City of Manchester 
and on the 4th that he would take mill’s 
Pucoa delivery order ioi' -lL:r let; 
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that in the end the seller did neitben 
that on I5tb January the buyer gave 
Dotioe that his buyers bad bought against 
hitn as regards the City of Manobester 
oonsignment; that on 16th be demanded a 
delivery order for the other lot by the 
next day, and that next day his buyers 
bad bought against him for this lot also; 
that the seller refused to reoogQiz) this 
liability; that afterwards the buyer settled 
with one of his buyers on 25tb February 
for Rs. 7,250 with seller’s oonsent and on 
seller’s promise to pay; that in May be 
settled with his other buyer for the same 
sum on the basis of an award obtained against 
that buyer by a firm to whom he had in turn 

re 'Sold. 

Now all that the seller did in the third 
arbitration cass wa?, that on ISlh July he 
applied to the Tribunal for time to 61e his 
case, and on 25th July for more time, and in 
the end was given till 3rd August by a letter, 
dated 27th July. 

Oo the 2)tb July, as I have eaid, an 
award in favour of the buyer was made 
in the 6rst arbitration case between these 
parties, and by letters of Ist and 3rd August 
from eeller’s SoUeitors to the Tribunal 
the seller set np his present claim that the 
Tribunal bad no jarisdiotion to proceed 
with the second and third oases, eiooe in 
the matter of the contract of let December 
there bad been an award, which award, 
they say with complicated inoorreotnees, 
*’baB resulted in a decree.” It ia given as an 
additional ground that the claim in these oases 
bad arisen completely at the time of the Tri- 
bunal’e decision. In this action brought by 
the teller I have to see whether hie oonten* 
tion is correct, and whether he is entitled to 
any relief accordingly. 

It was argued for the seller that while 
the contract was for delivery by instalments, 
it was one eingle contract in the eenee 
that there was one promise, one covenant to 
which all the breaches have reference—that 
once one awatd is made under the arbitra¬ 
tion danse in a complete form capable of 
flnfcrcement at law, the Tribunal is/unctus 
o^cio and there can be no joriediotion to 
make a second—that in this case all the 
alleged breaches were complete sometime 
before the 25th February 1918 when the 
first arbitration case waa started—that there 
yvas only one cause of action, viz , failure 


to fulfil the promise to deliver 3 lacs of 
yards—that the buyer has split np his 
cause of action and made three oases ont 
01 oce—and tbat this ooQrsa ia bo nojaat 
and unreasonable that at all events the 
principle which anderliea Order If, rule 2, 
of the Civil Procedure Code, if not that 
rule itself, should be applied by me as 
a ground for holding that the Tribanal 
has DO jurisdiction to entertain the second 
and third proceedings now. 

The buyer’s Oonnsel in reply founded 
upon a custom, alleged in his written 
statement to obtain in this market, to 
the effect that when orders for delivery 
in different lots are given, the original oon« 
tract becomes divided into as .many oon> 
tracts as there are separate lots. 

He further raised an issue of fact that 
whether such custom exists or not, the 
seller has by bis conduct assented to this 
contract being treated as several separate 
omtraots. 

Apart from these a^estions of fact, be 
took certain objeations logically prior to 
these issues. He contended that the 
Tribunal has jurisdiction to decide both 
these issues and that they are not triable 
by me. 

He contested the proposition that apart 
from such a cuatom the first award precluded 
the Tribunal from entertaining the other 
oases. 

As regards the principle of Crder 11, 
rule 2, he said that this objection applied 
at the initiation of the other oases and that 
either it does not go to the jurisdiction 
of the Tribunal, or, if it doee, the seller 
consented to snob jurisdiction by filing 
hie written an&wer io the second ease on 
lltb June 1918 and by hia applications 
to the Tribunal on 18th and 25th July for 
time to file bis answer in the third. 

Lastly, and as an answer good in all 
events, he said that where an arbitrator 
has not any jurisdiction iu law, no iDjunotion 
or other relief is obtainable to stay his 
hand, and the only course is to take cbjection 
when the nullify is sought to be enforced as 
valid. 

To the oontentioDs of the buyer as to 
custom the seller’s Counsel intimated that 
he would contest the exisfeuos of the 
custom. He argued further that the c ist rm 
was contrary to tbe ezprss} '’ord*! 


831 


INDUN OASES. 


Val. liVn 

BALVaSaND RIKA V. GOPIBiH BflOT.Ol. 

month’s delivery to be treated as a distiDot 
and separate oontraot,” and was invalid as 
unreasonable. 

I agreed that evidenoe aa to the exist- 
enoe of the oostom pleaded by the bayer 
should be reserved until after my decision on 
the prior points. The doouments in the 
three arbitration eases were produoed, and it 
was agreed that I shoold deoide the prelimi* 
nary points on these. 

Now 1 will take the eontraoli in the 
sense admitted by the seller, as stated at 
the aommenoement of this judgment, and I 
will examine aa to whether or not he baa 
established that the Tribnnal is now without 
jurisdiction to deoide the second aod third 
arbitration oases. 

I. First, is it true of a submission, such as 
was in this contract, that under it there can 
be only one award, meaning thereby a 6 nal and 
complete award enforceable in lawF In my 
opinion there may be an indeBoite number 
of snob awards, as many awards as there 
are disputes arising out of the contract. 
The submission, if it be in the terms 
which are present in this contract, is not 
exhausted by reason of the msre fact that 
one award, Bnal aod complete in itself, has 
issued from it. The arbitrators are not 
functus officio one item of their duty door, 
their duty remains their duty. 

The completeness of the Brst award, so 
far as regards its own snbjeot'matter, has 
no relevance to the present point.- An 
award which is incomplete as regards a 
claim may yet bs good if complete as re¬ 
gards those matters in dispute with re* 
ferenoe to the claim, which were submitted 
to the arbitrators. In such a case it is 
possible to have two awards over the same 
claim because it is possible to have further 
ispQ es over the same claim—disputes not 
cowed by the 6 rst award. An award 6 nal 
an complete as regards a claim precludes 
ano eras to that claim only: this not because 
the number of awards would begetting high, 
but bcoiuse there is nothing further to 
without disputing the award itself. 

IS my view of the effjot of the 
unreported case of Ohandanmull v. Vonali 
VamphtU and Oo, ( 1 ), decided in the House of 
liords on 4th December 1916. (The judg. 
ment in the Court of Appeal and the 

(1) 64 Ind. Oas. 2S^i 23 C. W, N. 707 foot-uoL-. 


speeches of the Lords of Appeal will be 
found in the paper book in Appeal No. 42 
of 1917 in this Court Suit No. 1094 of 
1916). The terms of tbe submission are 
for this purpose indistinguishable from those 
I have to deal with and will be found at 
page 170 in tbe judgment of the present 
Master of the Bolls. Buie 26 of tbe 
Bsngal Chamber of Commerce Bales does 
not, in my opinion, cut down the jurisdio* 
tiou of the arbitrators to make awards from 
time to time in disputes arising out of tbe 
contract as such disputes arise. 

II. In tbe second place on the footing 
that tbe breaches alleged in the later 
oases are all breaches of tbe same pro* 
mise as grounded tbe first award, I have 
to deoide whether the arbitrators are with* 
out jurisdiction to award upon them now. 
This contention of tbe seller must be put 
upon one or moie of the following prinoi* 
pies :—res iudicatOt bar by suit, principles of 
common law or equity analogous to these, 
or such a construction of tbe submission 
as would exilade from its ambit any 
right to entertain proceeding.? which, if be* 
fore a Court of Justice, would be held an 
abuse of the process of the Court. 

I think it will repay the (rouble io make 
the hypothesis that on 23th February, 9th 
April and 2l6t June the buyer had commenced 
three several suits in a competent Court 
subordinate to this Conrt for breaches, all 
prior to the 2Sth of February, and had re* 
covered judgment in tbe first suit on 25tb 
July. In any case for tbe sake of clearness 
I will do so. I think tbe position then wonld 
have been as follows:— 

(1) . The lower Court would have 
had jurisdiction to deoide whether the 
hter eases come within Ksplanation IV in 
section 11 of the Code. I think it wonld 
be bound to hold that they do not: but if 
they do, and such Court wrongly held that 
they do not, the only remsdy would be 
appeal. No question of juriediolion would 
ar'de, and no remedy under section li 5 
of the Code would be appropriate, Such 
questions oculd only arise in a limiting 
case, e. 9 , if on the footing that section II 
did apply, the Court had refused to give 
effdot to the law. or if it held wrongly ou a 
poin*. qut'e unarguabb. 

(2) . The earn© observations apply to a 
pica under O.'der II, rule 2 , but 
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difierense, I (hiok (assaming do suoh oastom 
as the buyers allege), that snob lower 
Oonrt, to deside rightly, would have to hold 
that the later oases were hit by the rule. But 
again no question of jurisdiotion would arise 
if its deoision was merely wroog; if, e.g.^ it 
purported to dispense the plaintiff from the 
provisions of the rule, that would be another 
matter. It is to be observed that the pre- 
senoe or absenoe of a judgment in the first 
suit would be wholly irrelevant in dealing 
with this plea. 

(3) If, putting aside the Code, the plea to 
the later suits fell to be oonsidered at oommon 
law, I think myself that to rejeot it would be 
right. Suob an objeotion must be matter of 
substanoe and I think has tn fulfil oertain 
teohnioal oonditions even then. In Brunsden 
V. Eumphrey (2) Bowen, L. J., said: “The 
rule of tbe anoieut oommon law is that 
where one is barred in any aotiou real 
or personal by judgment, demurrer, oonfession 
or verdict, he is barred as to that or the 
like aotion of the like nature for tbe 
same thing for ever.” In the present ease 
and on my hypothesis, would these actions 
be “for the same thing” in substance? 
I think there can be but one answer, and 
the only way to attempt another is to 
insist upon the unity of the promise as 
making the cause of action technically tbe 
same. Oo this I will quote further from 
the same great authority: “The principle 
is frequently stated in the form of another 
legal proverb, n?mo debet bis vexari pro 
eadem causa. It is a well-settled rule 
of law that damages resulting from one 
and the same cause of aotion must be 
asssesaed and recovered once for all. Tbe 
difficul’y in oach instance arises upon 
the application of this rule, how far is 
tbe cause which is being litigated afresh 
tbe same cause in substance with that 
which has been tbe subject of the previous 
suit. 'The principal consideration,’ says 
De Grey, 0. J., in Kitchen v. Oampbell 
(3), ‘is whether it be precisely the same 
cause of action in both, appearing by proper 
averments in a plea, or by proper facta stated 
in a special verdict, or a special^ case’. 
‘And one great criterion,’ he adds, of this 
identity is that the same evidence will main* 

( 2 ) 0884) 14 Q. B. D. 141 at p. 140; 63 L. J. Q, B. 
4701 61 L. T. 529; 32 W.R. 9445 49 J. P. 4. 

(8) 0772) 3 Wila- 804; 2 Bl. Bep. 827; Lofft. 20'’; 

E. E. 1069. 


tain both actions',,,,.,'Tbs question,' says 
Grose, J., in Sedd&n v. Tuiop (4), 'is not whether 
the sum demanded miglU have been recovered iu 
the former action, the only inquiry is, whether 
the same cause of aotion has been litigated 
and considered in the former action'....It is 
evident, therefore, that the application of 
the rule depends, not upon any technical 
consideration of the identity of forma of 
action, hot upon matter of substance." 

This passage, if only in view of tbe 
last words, covers and disposes of the 
objection which I am now considering in 
this case. I take the principles there laid 
down to be first principles not mere 
aximota media true only of tbe special 
range of facts then before tbe Court. 

(4) Before parting with my hypothesis of 
these eases being brought as actions, I have 
only to say that if before the first bad been 
decided, application had been made to strike 
ont tbe others as oppressive, or as an 
abuse of the process of the Court, it would 
have been wrong and unreasonable to do 
more than to consolidate tbe actions and 
to make the bnyer pay costs thrown away. 
If such application had been made after 
judgment in the first case, in view of the 
lateness of the application, it would prob* 
ably have beeu wrong to accede to it at 
all 80 far as regards tbe second case. 
As to both second and third, an order to 
strike ont wocld have been improper. Some 
terms as to costs wonld at the utmost meet 
tbe case. 

When I come to consider the seller’s 
contentions as applicable to proceedings by 
arbitration, none of bis points as to want 
of jurisdiction become any Stronger. If 
into this submission I am to import any' 
conditions against multiplicity of arbi¬ 
trations for tbe same thing, 1 know 
no better principle than I have stated 
from Lord Bowen and I should not be any 
stricter than the language of section 11 
of the Code which many Judges have 
thought too strict. But that is for tbe 
arbitrators and not for me. In Donald 
OamphelVs cash (1) Lord Sumner said 
this: Incidentally the effect of a prior 
award might come into question in an arbi¬ 
tration upon a dispute arising ont of a 
contract if the defendants alleged and the 

(4) (1796) 6 T. R. 607; 1 Esp. 40J; 8 R. R. 274; lOl 
E. U. 729. . 



^sl. LVl] iNBlAif OASSd. sH 


BALUUKUND BIVi V, QOPIRiH BHTOIOA. 

■ olaimant denied that the award already 
made had deoided the matter in dispate.” 

If farther I import into this sabmiBsion 
an implied term whieh would exolade op' 
preseion or abase of prooess, the fasts 
here' do not eome within it. 

Lastly, even if I stretob the prinoiple of 
bar by mere suit to arbitration oases, I 
- eannot make it go to jorisdiotion, and, as 
the seller has taken steps in both of the 
later oasesi my diffisalty woald be increased. 
Besides, I have no right or inoHna* 
tion to stretch it at all. Order IF, rale 2, 
is a speoial provision doabtless of the oom> 
pleteet wisdom, bat unknown to the oom< 
mon law—one, moreover, whioh attaohes 
an indisoriminate and indeed inoaloalable 
penalty to a oondition difficalt to define- 
There 19 , I think, a oardinal error involved 
in any attempt to appeal even to the 
prinoiple on whioh the rale is founded, 
for the inrisdiotion of an arbitrator de* 
pends not upon the existenoe of a claim 
or the aooraal of a oaase of aotion, bat 
upon the existenoe of a dispute, And his 
right to entertain a seoond oaEe depends 
not on the identity of the oaose of 
aotion, bat on the identity of the matters 
in dispute. Where there has been an award 
not set aside, everything deoided by it will 
be deemed eonolasively to have been dispat* 
ed. The first award, if valid, oovers the 
whole of the issoes raised and oovers 
nothing else: any issne nob rauei is, if 
disputed, another dispate. In the case 
referred to already, the Houae of Lords 
applied this prinoiple to affirm the validity 
of a seoond award on what was really the 
same claim. Of snoh a case it is important 
to say, and I think the House of Lords 
has implied, that the seoond dispate must 
arise sabseqoently to the first. Bat in other 
oases snoh a requirement woald be either 
meaningless^ or wrong. If a dispute exists 
now,^ if neither party treated the issne as 
in dispate upon the previous arbitration, 
if it 18 not in substance a dispate about 
the same thing or covered by the first 
award, ^then the most positive proof that 
the parties were in differenoe about it before 
the first ease was laanohed, will not affeot the 
arbitrators’ inrisdiotion. 

In the present case, whether the oontraofe 
was one or several, there is no room for 
doubt that the three oases were distinct 
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disputes about separate instalments. The 
shipping instruotioQs are separate; the 
oorrespondenoe throughont is kept entirely 
separate on both sides; separate differenoe 
rates are olaimed, separate differenoe bills 
delivered. Tbongh under the same oontraot 
they are in no way mixed up, the course 
of business requires that they should not 
be, bayer and seller as to each consign¬ 
ment beiDg link) in a obain which stretches 
between mill and shipper—for all they know 
blinks in a different obain as to each differ, 
ent consignment. 

Having gone through the parties’ state¬ 
ments io writing before the Tribanal, and 
the Exhibits submitted, I think the oases 
were very different in many ways. Eaah 
is a story with oomplioations of its own: 
though the general nature and some import¬ 
ant faots are the same in all. Whether on 
a true view of the parties’ rights, the 
oases stripped of all irrelevance would beoome 
more similar or mo:e divergent, is a ques¬ 
tion. It may even be that one short 
answer would decide them all. Bat the 
parties’ own views are what oonstibute the 
dispute, and have in this oase oonstituted three 
disputes. 

For these reasons, apart altogether from 
any onstom not admitted by the seller, I 
think be fails upon the merits, and I 
prefer to deoide upon that ground. I think 
he has no equity and no grievanoe and 
that his effort to impugn • the arbitrators’ 
inrisdiotion oomes to nothing. I find against 
him on the third issne, aud his other 
diffionlties need not be discnseed. 

I sustain the objeotioa tikeu by Sir 
Benode Mitter at the oonolu^ion of the 
plaintiff’s oase. I hold that there is no oase to 
answer, and I dismiss the aotion with oosts.” 

Messrs. Pugh, 3,N, Binerjee tkud N. Sirar, 
for the Appellant. 

Sir B. 0. Muter, Messrs A. Ohow- 
dhuri, S. iV. Bose and K. 0. Bose, for the 
Respondeat. 

JUDGMENT. 

Mookerjes, J. — This is an appeal by the 
plaintiff in a suit to restrain two arbitra¬ 
tion prooeedings pending before the Tribunal 
nf Arbitration of the Bengal Chamber of 
Commeroe. By a oontraot, datod the 1st 
December 1917, made on uidinary 
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AseoeiatioD, tbe plaintiff agreed to sell to 
the defendatit three lacs of yards of Hessian 
cloth. The ((ms which reQoire consideration 
in this appeal were three:— 

Delivery of the said goods to be given 
and taken as follows : December, 1917. 

Each month’s delivery to be treated as a 
distinct and separate contract. 

Any dis[nte whatsoever arieing on or 
ont of this contract ehall be referred to 
arbitration under the rnles of the Bengal 
Chamber of Commerce, applicable for the 
time being, for deoisior, and snob decision 
shall be accepted as 6nal and binding on 
both parties tn this contract. The award 
may, at the inatacoe of either parly and 
withoot any notice to tbe other cf tb«^m, be 
made a rnle of the High Court of Jadioatare 
at Fort William.” 

Tbene three terms are all part of the 
printed form with tbe exception cf tbe 
words "December, 1917,” at tbe end of tbe 
hrst. Of tbe three laos of yards contracted 
for, one half lac was duly delivered and 
may now be ignored. No delivery was in 
fact made of any part of the remainder, 
which divides itself into three separata 
lots. As regards tbe 6rst lot of 50,000 
yards which was not delivered, on the 
28th February 1918 tbe defendant demand* 
ed arbitration by the Bengal Chamber of 
Commerce and proceedings were oonBned 
to this partionlar elaim. On the 25th 
July 1918 on this portion of tbe claim 
an award was made by the Board in favoar 
of tbe plaintiff with costs and interest. 
Subseqaently, on tbe 9th April 1918 and 
tbe 2l8t Jnne 1913 two other arbitration 
proceedings were started by tbe buyer and 
tbe object of the present suit is to stay 
these proceedings before tbe Chamber of 
Commerce. Mr. Justice Rankin has held 
that there is no feundation for tbe claim. 
Id our opinion, this oonolueion is so 
manifestly right, on the terms of tbe contract 
itself, that it is not necessary to elaborate 
tbe matter. 

Tbe clause which opens with the words 
any dispute whatsGfVsr arising on or ont of 
this contract shall be referred to arbitration,’ 
obviously means that each and every dispute as 
it arises, on or ont of Ibis contract, shall 
be referred to the arbitration of tbe Bengal 
Chamber of Commerce. As each month’s 
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delivery was to be treated as a distinoti 
and separate contract, the defendant pro* 
perly obtained an award as regards tbe first 
portion of bis claim; this clearly does not 
prevent him from proceeding with arbitra*. 
tion in respect of matters arrs’ing out of 
subsequent breaches of contract. We agree 
with Mr. Justice Rankin that as in tbe 
present case there were several and separate 
contracts, there is no fonudation for tbe 
oontentioD that tbe right conferred by the 
arbitration clause was fully exhausted as 
soon as a complete award was made upon tbe 
first reference. We may add that tbe deeision 
of the House of Lords in the case of 
OhandanmuU v. Donald Oamphell and Oo. (1) 
shows that there may be snoceisive awards 
even in tbe same matter. There, a dispute 
arose as to the effect of the award on tbe 
first arbitration ; for tbe settlement of this 
dispute, a second reference to arbitration 
was made r it was ruled that such second 
arbitration was valid. 

There is thus no substance in tbe appeal, 
which must be dismissed with costa. 

Flstcser, J.—I agree. 

Appeal dismissed. 


PATNA HIGH COURT. 

Appsals prom Apprllati Osdbrs Nos. 20ii 

AMD 296 OP 1919. 

May 17, 1920. 

Present:~Mr. Justice Das. 

Dai BISHUN DUTT— Piunt/pp— 

Appbllamt 

versus 

RAMJf PROSAD and amothbr'—Dipendakts 

^Rbspomdbnts. 

Civil PvoQtditre Code {Act V of 1908), s. 151—^ 
Inherent power of Court, token to he exercised-^. 
Appeal — Remand, order of, when to be made. 

An order under section 161 of tho Oiril Procedure 
Code must show on the face of it thab.- 
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it IB ' necessary for the ends of justice or to 
prerent abase of the process of the Court. . [p. 637, 
co). 3.] 

An Appellate Court has inherent power to remand 
a case, but it is a power which can only be exer* 
oised for the ends of justice [p. 637, col. 2.] 

The mere fact that there has not been a pro¬ 
per trial of the case, apart from other oircums- 
tances in the case, is not sufficient to vest the 
Appellate Court with jurisdiction to remand tho 
case in the exercise of its inherent power, [p, 886, 
ool 1.] 

The rule is that if the trial has not been proper 
owing to some neglect on the part of tho Court, 
the Appellate Court has power to remand the case, 
but where the neglect or default is on the part of 
a party to the litigation, the Appellate Court has no 
such power, [p. 838, col. J.] 

Appeals against the orders of the Distriet 
Jadge, MuzafFarpore. 

Messrs. Jalgobind Prasad Sinha and Qanesh 
Duit Singh, for the Appellants, 

Mr. Lachmi Narayan Singh, for the Re¬ 
spondents. 

jpDGMEKfT.—This appeal is directed 
against the order of the learned Distriet Judge 
of Mnzaffarpore, remanding the ease for re* 
bearing to the Court of first instanoe. There is 
also a revision petition uader seotion 115 of 
the Code of Civil Prooedure eomplaining 
against the order passed by the learned Dis- 
triot Judge. 

A preliminary objeotion has been taken on 
behalf of the respondents to the effeet that 
no seeond appeal lies to this Court. In 
order to determine this point it is neoasiiary 
to see whether in remanding the ease to the 
Court of first instanoe the learned District 
Judge exercised his inherent power recognised 
and preserved in seotion 151 of the Code 
of Civil Procedure, or whether be acted 
under the provisions of Order XLf, rule 
23. If his order is an order under 
Order XLI, rule 23, then clearly an appeal 
lies to this Court under Order XLIIT, 
rale 1 (u) of the Code. If his order, on 
the other^ hand, purports to ba an order in 
the exercise of his inberont power then 
equally clearly no appeal lies to this Court, 
although in a proper case this Court would 
have ample jurisdiction to reviss that 
order. 

Now in order to understand the judgment 
of the Conrt below it is necessary to seo what 
the rival oases of the parties were in the 
Court of first instance. The plaintitfs suit 
was a suit for declaration of his titio to 
ftod for Qonfirmation of possession of 'jertaiu 
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shares in an Ijmali estate of which par- 
tioolars are given in the plaint. The plaint' 
iff did ask for an alternative relief foi* 
possession, but the Coarts below have con* 
onrrenfly found that the plaintiff was in 
possession of the shares claimed by him, so 
that we must regard his suit as a suit for 
declaration of title and for confirmation of 
poBsesaion. Shortly stated, the plaintiff 
claimed 2 annas 16 gandas odd as bis ances¬ 
tral and reversionary share in the estate 
and also 8 annas as a share purchased by 
him in execution of a mortgage decree against 
the previous bolder of the share. He 
claimed this share in an Ijmali estate as a 
resolt of a partition held in the year 1893. It 
is conceded that this Ijmali estate belonged 
to the plaintiff and defendant No. 1 and 
defendants fonrlb parties. The plaintiff’s case 
was that previous to the partition of 1896 be 
bad 2 annas IQ gandas odd share in the Ijmali 
estate and that he was in possession of that 
share and that subsequently to the partition 
be acquired 8 annas share in the estate 
by purchase at a sale held in exeontion 
of a mortgage decree of which share also 
be was in possession. He complained that 
the refusal of the Land Rsgistration De¬ 
partment to register bis name in respect 
of the entirety of the shares claimed by 
him threw a olond on his title and that 
accordingly he was compelled to come to Court 
to seek declaration of bis title in respect 
thereto. 

On the pleadings of the parties issues 
were framed by the Court of first instanoe, 
of which the fourth issue ran as follows: 
‘‘What is the extent of plaintiff’s share in 
the disputed property? Can be recover any 
share of the dieputei property in this 
ealiV” The learned Additional Subordinate 
Judge, having carefully considered the 
evidence adduced bsfore him, came to the 
conclusion that the plaintiff’s ancestral and 
reversionery share in the estate was not two 
aouae 16 gamias as claimed by him but was 
ijuo-anna 3 ganias and 1 KouH. So far 
as his purchased share is concerned, he found 
that the p'.aintiff had proved his title to 
the whole of it. In the result the learned 
Additional Subordinate Judge made a declara¬ 
tion iu the plaintiff’s favour as to his 
to l-anna ‘d-gandas and 1 kouri and o:gbi. 
annas ^ share in the new estate. U 
be noticed that there was no j.j U-v 
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eessioD, Obvioasly tbelearoed Distriofc Jndife 
aooepted the case of the plaiotiiS that he was 
in possession of his share. 

From this decree there were no less than 
three appeals and one cross appeal to the 
Court of the learned District Judge. The 
defendant No. 1 appealed from so much 
of the decree as was against his interest. 
This appeal was No. 75 of 1917. The 

plaintiff himself, being aggrieved by the 
refasal of the learned Additional Subordinate 
Judge to declare his title to the entirety 
of 2 annas 16 gandas claimed by him, pre¬ 
ferred a cross-appeal to that Court. It 
appears that defendant No. 2 and defendants 
Nos. 3—9 preferred separate appeals to the 
Court of the District Judge, the appeal 
of defendant No. 2 being No, 90 of 1917 
and the appeal of defendants Nos. 3—9 being 
numbered Appeal No. 65 of 1917. Appeal 
No. 65 of 1917 was, however, dismissed for 
default by the learned District Judge, so 
that on the day when the learned District 
Jndgei took up the case he had two 
appeals and a cross-appeal before him; 
Appeal No. 75 of 1917, No. 90 of 19 i 7 and 
a cross appeal preferred by the plaiutiS. 

Mr. Sheepshanks, who heard the appeals 
in the 6rst instianse, being of opinion that 
(he learned Additional Subordinate Judge 
should have ascertained the shares of the 
defendants in order to determine in what 
proportion the shares awarded to tbe plaintiff 
were to be taken from the defeudaots, framed 
an additionEl issue and remaoded that 
issue for re trial by the Additional iSobordi- 
nate Judge. That additional issue was "What 
are the respective shares of the several 
defendantsp’ Mr. Sheepshanks obviously 
acted under Order XLl, rule 25, and 
thh plaintiff could not challenge that order 
by an appeal to this Court. Nor was it 
necessary for him to challenge that order 
because it prejudiced nothing which bad 
already been adjudged in his favour by tbe 
Additional Subordinate Judge. In my view, 
tbe order of Mr. Sheepshanks was wrong and 
if it bad not been a ODosent order it could 
not be supported. On the pleadings of the 
parties the question of tbe extent of shares 
of the defendants did not directly arise. 
It was not a suit for partition nor was it 
a suit for possession. 1 can quite understand 
that if the Court bad to pass a decree 


for possession in favour of the plaintilT 
against several defendants having distinct 
interests in tbe estate, it might be necessary 
to determine the shares of the defendants 
in order to enable the Court to say in 
what proportion the shares awarded to tbe 
plaintiff were to be taken from the defend¬ 
ants. But the suit of the plaintiff was, in 
my judgment, not a suit for possession, 
nor did tbe Court of drst instance give 
him a decree for possession. Therefore, in 
my view, tbe issue framed by Mr. Sbesp- 
shanks did not arise at all. Mr. Sheep* 
shanks should not have framed an addi* 
tional issus which did not arise at all in 
the oaee and remanded that issue for 
trial by the Court of first iustanoe. 
But it is abundantly clear that Mr. Sheep¬ 
shanks did not intend that the question 
of plaintiff’s share should be re opened on 
remand. He obvionsly thought that in 
order to give complete relief to the plaintiff it 
was necessary for him to know what were 
the respective shares of the defendants in tbe 
estate. 

Tbe Additional Subordinate Jodge in 
his judgment on remand said that it was 
impossible for him to determine the shares 
of the defendants unless it was open to 
him to reconsider tbe question of the 
plaintiff's share in the estate. Rightly or 
wrongly he pointed out that if the shares 
of tbe plaintiff were to remain as initially 
determined by him, it might be that on 
his adjudication of the respective shares of the 
defendants the total might exceed sixteen 
annas. With this expression of opinion he 
sent the case back to the Coart of the 
learned District Judge, When tbe matter 
came before tbe learned District Judge, 
Mr. Boyce this time, that learned Judge 
took tbe view that tbe whole oase should 
be remanded to the Court of first instance 
and remanded tbe whole case by the order 
which that learned Judge passed on the 
lltb of April I9l9. It is against this order 
that tbe present appeal and application are 
directed. 

In order to appreciate tbe praliminary 
objection raised by tbe learned Vakil on 
behalf of the respondents, it is necessary to 
see under what authority the learned District 
Judge aoted iu remanding the case to the 
Court of first ioetanoe. It is oouoeded that 
he did not and could not bavd acted 
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runder pnle 2f> of Order XLl. The qaeg. 
tion is, did he aet under role 23, Order XLT, 
or did be aotin theexeroisaof hia inherent 
power? 

It ia remarkable that the learned Dlatriot 
Judge gives no indioation whatever in his 
judgment as to the jurisdiotion whioh he 
has exeroised in remanding the ease to 
the Court of drat ioatanoe. There i?, how. 
ever, one line in his judgment whioh auggeata 
that he aoted in the exeroiae of hia 
inherent power rjoognised and preserved 
by aeotion 151 of the Code. I will aooept 
the argument advanced to me by the 
learned Yakil on behalf of the respondent 
and assnrna that the learned Diatriot 
Judge aoted in the exeroiae of hie inherent 
power nnder aeotion 151 of the Code. Oae 
oonaequenoe of this is that the appeal 
preferred by the appellant is inoompetent 
and must aooordingly be diamiaaed. I 
have atill to deal with the revision petition 
of the plaintiff and if I am satiaded that 
in aoMng as he did ths learned Judge 
exeroised a jurisdiotion not vested in him 
by law or that he aoted in the exeroiae 
of bia jurisdiotion illegally or with material 
irregularity, I have oomplete power to eet 

aside the order of the learned Diatriot 
Judge. 

The power of the lower Appellate Court in 
remanding in oases other than those apeoided 
in Order XLI, rale 23, is undoabted, but it 
IS a power whioh oan only be exeroised 
for the ende of justioe. It baa been aaid 
that aeotion 15I of the Code confers no new 
power upon the Court. U merely reoogniaea 
and saves all the powers whioh a Court 
bad for doing juatioe irrespective of any 
provision of the Code of Civil Procedure 
and I may add, inepite of the provisions 
of the Code of Civil Procedure. We might 
take ieotiou 151 of the Code then as the 
legislative recognition of what the Conrts 
oou d always do for the ends of justice. 
Just beoauae the Courfe have wide powers 
when aolmg within their jurisdiction to 
ma^e auofa orders as may be necessary for 
e enda of justice, it is necessary that 
the limits of the jurisdiotion should be 
elearly recognised and oarafully guarded. 

# the powers 

of the Court to act in the exeie-so ot 
Its inherent power P It seems to that 
%b9 Code Itself which, as it bae beoa said 


recognises and preserves that power giveft 
a Buffisiently oleir answer to the question. 
The Court may pass each orders as may 
be neoeisary for the ends of justice or to 
prevent abuse of the process of the Court. 
In these words, you have the limits on the 
jurisdiotion of the Court to aot in the 
exercise of ita inherent power. In 
my view, the order passed by the Court 
must show, on the face of it, that anoh 
an order was neoeaaary for the ends of 

jnstioe or to prevent abuse of the proosss 
of the Court. 

It is not urged before ms that the 
order oomplained of was passed to prevent 
the abuse of the prooeaa of the Court It 
IS remarkable that the learned Judge’doea 
not say anywhere in his order that the order 
was necessary for the ends of juatioe, 
bat he does eay that there was no pro. 
per trial of the ease. Bat I do not think 
that the mere fact that there was no proper 
trial of the oaee in the drat Court is suffiiiant 
by itself, without further faot#, to vest 
the lower Appellate Court with power to 
remaod a case in the exercise of its inherent 
jurisdiction. The Pall Bench of the Calcutta 
High Court in the oase of Abdul Karim 
Abu Ahmed Khan Qhaznavi v. Allahabad 
Bank Ltd. (1) expressly refused to answer 
the question whether it was oompotent to 
a Court to remand a oase in whioh io 
the opinion of that Court there had been 

no proper trial. The learned Chief Justice 

of that Court in the oourae of his judg. 
ment said as folIows;^“A8 regards the 
second part of the reference,” that is to 
aaestion whiah I bavs just staled, 
i think on farther consideration that it is 
couched in too general terms, and that an 
answer lo snob a general question might 
lead to diffiauUy and misapprehension and 

inasmuch as the answer to the first 
part of Che referense is really saffiiient 
to dispjse of the matter, I do not think 
It neosseary to give a spssitio answer to 
the seooiii part of the reference.” Mr 
Jnstiflo WoodraSd. in the same oase eaid 
aa foIlawa:--rbe seaoud part of the re 
fernnoe H lu saih wide terms that I f.el 
a difhcnlfy in answering it in a manner 

Tbnf misapprehen.-.u 

hhas the words a proper trial’ vi\c:ht 


(1) 41 luO. Cas. 598; ^6 C. L. J. 4 ^ i l 
31 C. W. N. 877. 
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inolade eases within Order XLl and an answer 
in the affirmative might enable the Comte 
to order wrongly a new trial altbongh the 
partionlar case ought to be dealt with 
under the provisions of Order XLI.” It ip, 
to my mind, quite clear that the mere 
fact that there has not been a proper trial 
of the case apart from other oiroumstancefl 
in the case is not sufficient to vest the ^ppel* 
late Court with jurisdiction to remand 
the case in the exercise of its inherent power. 
I must not be understood as suggeeting 
that the Court has no power to order a 
remand when there has been no proper 
trial of the case. It may often happen 
that owing to some neglect on the part of 
the Court itself there has been no proper 
trial of the case. When the neglect is on 
the part of the Court itself, the Appellate 
Court would have ample jurisdiotion iu 
the exercise of its inherent power to re* 
maud the case for further trial. But the 
question is if owing to the neglect or default 
on the part of any of the parties to the 
litigation there has been no proper trial of 
the oaee, is it open to the Appellate Court 
to remand tfa% case to the Court of first 
inetauee F 1 am of opinion that there is 
no such power at all in the lower Appel* 
late Court in the exercise of its inherent 
power. 

It is necessary, therefore, to consider the 
order of the learned Judge to see whether 
he bad the power necessary for the ends of 
justice to remand the case to the Court of 
first instance. His reasons may be given in 
his own words: * It appears to me that 
the case has not been properly tried, since 
there has been no determination as to the 
share or shares of the defendants from 
which the share declared to be in the 
plaititifi’s poeseseion is to be taken. Any 
judgment like the present one that does not 
take into account (he whole 16 arnas in 
the pc/ft will only lead to farther litigation, 
and since all the persons interested in the 
pQUi are on the record, there is no reason why 
it should not be finally and completely de* 
termined.” Speaking with the utmost res* 
peof, i do not see bow there has not 
been a proper trial of the case because 
the Court cf first instance did not determine 
the shares of the defendants. Nor do I see 
how the shares are to be taken from the 
defcr.den^s since the lower Appellate Court 


found that the plaintiff was in possession of 
the shares. I can quite understand, as 1 
have said before, that if the Court of first 
instance bad passed a decree for possesaioD 
against different defendants having distinct 
shares in the estate without determining 
the proportion in which the'share awarded to 
the plaintiff was to be taken from the defend* 
ants, there would be something in the 
decree which might make it unworkable and 
the lower Appellate Court in the ends of 
justice might find itself compelled to remand 
the case for determination of an essential issue 
in the case. But that is not the oaee here. 
The plaintiff asks for a declaration of his 
title to certain specific shares in the estate, 
and it was not necessary in order to give 
complete relief to the plaintiff that the 
shares of the defendants should bs deter¬ 
mined. it may be said, of course, as was 
said in this Court by the learned Vakil 
for the respondents, that if the defendants 
eoeoeeded in proving that they own between 
themselves such shares in the eetate as 
would make it impossible for the plaintiff to 
have the share claimed by him because the 
whole estate oonsiste only of 16 anna*', the 
share of the plaintiff must necessarily be 
reduced. In other worde, the question of 
the shares of the defendants was never 
directly in issue in the suit, as it would be 
in a suit for partition or in a suit for 
pcBseesioD, tbousb it was incidentally in issue 
for the purpose of determining the shares 
which ought to have been adjudged to the 
plaintiff. But if that question was inci¬ 
dentally in issue in the Court of first in* 
stance, the defendants had every opportn* 
nity to adduce all the evidence bearing cn 
that point. Either they have produced that 
evidence or they have not produced tljat 
evidence. If they have prodnoed that evi* 
denoe, then it was open to the lower Appellate 
Court to take that evidence ints oonsideta* 
tion in determining what are the proper 
shares of the plaintiff in the estate. If 
they have not produced that evidence, 
surely the ends of justice do not demand 
that there should be a remand in order 
that the defendants may have another 
opportunity of strengthening their case by pro* 
dnoing such evidence as they ought to have 
produced in the fir^t instance. 

Nor do I see why, because owing to the 
neglect and default on the part of the 
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defendants there may be farther litigation 
between them, the plaintiff’s shares shonld 
again be pnt in the melting pot. On the 
judgment of the Ooart of 6rst instanee the 
plaintiff has proved his title to eertain 
speoiBo shares in the estate. It may be 
that if the defendants bad prodaeed all the 
bvidenee in the first instance, the plaintiff 
would have been unable to prove bis title 
to the entirety of the shares olaimed by him. 
It may be that owing to their default and 
negleot there may be litigation as between 
themselves as to their respestive titles to the 
remaining shares, but the plaintiff having 
established his title to certain speeifio shares, 
those shares oan again be drawn into oontro* 
versy in any future litigation as between 
the defendants. Why then should the 
question of his title be re*investigated ? I 
oan see no jnstioe in the oonrse proposed 
by the learned Judge. It will only en* 
oourage the belief that it is unneoessary 
for the parties to be diligent in the first 
instance beoanse the lower Appellate Court 
has always the power to remand a ease in 
order to give the parties suffisient oppor* 
tunity to prodooe their evidence. In my 
judgment, the order of the lower Appellate 
Court does not, on the faoe of it, show 
that in the interest of jastioe it was neoes* 
sary to psEs.the order wbiob he did. That 
being my view, I must allow the revision 
applioaiion and set aside the order of the 
learned Distriat Judge ordering a remand 
of the ease and direot the learned Distriot 
Judge to hear the appeals on merits. 

The Stamp Beporter has drawn my atten* 
tion to the faot that there is a defieieney 
in the Court fee amounting to Rs. 19-8 0 
due from the respondent. Let the defioienoy 
be made good in the Court below before 
the appeals are beard. I make no order as to 
oosis. 

Order set aside, 


CALCUTTA HIGH COURT. 

Appbal from Obdib No. 84 of 1919. 

Augnst 19, 1919. 

Present:—Jastioe Sir Asutosh Mookerjee, St., 
and Mr. Jastioe Panton. 

5faAara;a Sir RAMESWAR SINGH 
B A HADU R—Appllbant 
versus 

CHUNI LAL SHAH A And othibs— 

Respondents. 

Mortgage, suit on—Receiver, appmntment and posu 
tionof—Order for appointment of Receiver obtained by 
first mortgagee, effect of, on second mortgagee-^Second 
mortgagee purchasing equity of redemption, position 
of—Mortgagee, when can ask for appointment of 
^ceiver. 

Where there are two mortgages on the same pro. 
perty, it is open to the first mortgagee to obtain an 
order for the appointment of a Eecoirer and such order 
is binding on the mortgagor as also the second 
mortgagee, and a Beceiver so appointe^d holds the 
property for the benefit of the first mortgagee apd 
is bound to make oror to him the entire income 
for the satisfaction of his dues The faot that the 
second mortgagee has obtained a decree and in 
execution thereof has purchased the equity of redemp. 
tion places him in no position of advantage. In 
hia character of purchaser in execution of his own 
decree he is as much bound by the order appointing 
a Receiver as the mortgagor. Lp. 840, rol. 2 ] 

A mortgagee, whether ho is or is not entitled to 
possession, may invito the Court to appoint a 
Beceiver if the demands of justice require that the 
mortgagor should be deprived of possession, [p. 811, 
col. 1 3 

Appeal against the order of the Sub* 
ordiiate Judge, 2Qd Court, Daoaa, dated the 
25tb February 1919. 

Mr. N. Sark 2 r and Bibu Amhicapada 
Ohowihury, tor the Appellants. 

Baba Qohinda Chandra Dey Hoy, for the 
Respondents. 

JUDGMENT.—This appeal is direoted 
against an order made on the Receiver 
in a mortgage suit, who was appointed at 
the instance of the first mortgagee, now 
appellant before us. It appears that on 
the 4tb May 1915 the first mortgagee, 
who held a mortgage over the entire pro* 
perty, instituted a suit to enforce his securiiy 
against the mortgagor and the second 
mortgagee. Seven days liter, he applied 
for the appointment of a Receiver for the 
preservation of the property, for payment 
of arrears of rent doe to the superior 
landlord, for the realization of rent and 
other incomes from the property and for 
the payment of the income to the phiintiff 
in reduoticn of his claim nrder the moit- 



INDIAN OASES. 


[1920 


840 

KAUESWAR SIKOH V, CfiUKI LiL 8BAHA. 

gage. The Snbordicate Jndge made a oon* 
ditiocal order fcr the appointment of a 
Receiver on the eame day. The order 
was made absolaie on the 15th Jnly 1915. 
Since (hen, the Receiver has been in 
pceseesion and the order for payment of 
the profits in rednotion of the dues on the 
first mortgage has been duly carried ont. 
On the l‘. 2 th July 1916 the mortgagee 
obtained a decree for Rs, 1,21,540. Mean* 
while the second mortgagee, who held a 
mortgage on one half only of the property, 
bad instituted a suit to enforce hisseoarity, 
without joining the first mortgagee as a 
party. He obtained a decree on the 2Dd 
August 1915 for the sum of Bs. 6,177. 
This decree was put into ezecation, and, 
at the sale which followed, the second 
mortgagee purchased the equity of redemp¬ 
tion in relation to hie mortgage for a sum 
of Rs. 425 on the lOth August 1916. It 
appears that during the pendency of these 
proceedings, the second mortgagee bad 
managed to obtain an order in his suit, 
directing the Receiver to pay him a portion 
of the income in bis hands derived 
from the mortgaged property. What fol¬ 
lowed is not clear, but we find that on 
the 23rd August 1918 the second mort¬ 
gagee made an application to the Court 
for the purpose of intercepting the whole 
of the income cf the property purchased 
by him and to receive the amount for 
the satisfaction of his own dues. This 
application was opposed by the first mort¬ 
gagee, but tbe Subordinate Judge made an 
order in favour of tbe second mortgagee on 
tbe 25tb February 1919. Tbe legality of 
this Older is called in question in tbe present 
appeal. 

On behalf of the first mortgagee, it has 
been contended that tbe order for tbe appoint¬ 
ment of a Receiver of the 11th May 1915 
is binding upon the mortgagor as also tbe 
peoond mortgagee in whose presence it was 
made and that tbe oiroumstances which bad 
happened did not justify a modification of 
that order Our attention has been invited 
to the case of Petanep v. Todd (1), where 
it was ruled that the poeeee&ion of a 
Receiver in a mortgage suit was j>r*»na/ucic 
for tbe benefit cf tbe party who bad 
obiaintd the appointment. On this ptinoi- 

0) OS7S) 20 W. B. tEag.J 602. 


pie it has been argued that tbe Reeeiveri 
who was appointed at the instance of the 
first mortgagee, holds tbe property for his 
benefit alone and is bound to make over 
to him the entire income for the satisfaction 
of bis dues. In oar opinion this contention 
is clearly well founded. 

Tbe order for the appointment of tbe 
Receiver made conditionally on tbe 11th May 
1915, and confirmed on the 15th July 
1915, was passed in the presence of tbe 
mortgagor as also the second mortgagee. 
They are equally bound by tbe order in 
question. Nothing has happened since then 
which would entitle either of them to avoid 
the eoneequenoee of that order. Tbe second 
mortgagee has contended that the fact that 
he has obtained a decree on his mortgage 
and has purchased the equity of redemp¬ 
tion in ezeoution of that decree has 
altered the position. We are of opinion 
that there has been no change in bis posi¬ 
tion in relation to the Receiver at tbe instance 
of the first mortgagee. If neither tbe 
seoond mortgagee nor the mortgagor ia 
entitled to question the propriety of tbe 
order for the appointment of the Receiver, 
tbe ciroumstanoe that the equity of redemp¬ 
tion has been transferred from the mortgagor 
to tbe seoond mortgagee cannot place the 
latter in a position of advantage. In bis 
character as purchaser in ezeoution of his 
own decree, be is as much bound by the order 
for the appoiutment of the Receiver as tbe 
mortgagor. If tbe mortgagor had made an 
application to tbe Court to modify tbeorder 
for tbe appointment of the Receiver and bad 
attempted to intercept the profitB,-Do Court 
would have listened to him. The second 
mortgagee does not now stand in a different 
position. An argument was addressed to ns 
on tbe assumption that tbe first mortgagee 
was a mortgagee by way of oonditioual 
sale and that as such be had obtained a 
decree for foreclosure. On that assumption 
it was argued, on tbe authority cf tbe 
decision in Ehubsurat Koer v. Saroda Oharan 
Quha (2), that a Receiver ebould not have 
been appointed at bis instauce. On an 
ezamination of tbe record, however, it 
transpires that the decree was for sale of 
the mortgaged properties, consequently no 
question can arise as to tbe propriety of 

(2) 12 Ind. Gas. 1C6: 14 0. L, J, 626: 16 0. W. N. 
126. 
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the o^er for the appoiotment of a Beoeiver. 
It was snggeeted by the eesond mortgagee 
that a Beoetver eonld not be appoieted at 
the instanae of a mortgagee who held 
a simple mortgage. We are nnable to 
aeoept this eontention as well founded on 
prinoiple; there is 'indeed anthority for 
the oontrary view : Venkata Rajagopala 
Surya Row Bahadur v. Basavi Reddy (3). 
There is no foandation for the eontention 
that a mortgagee who is not entitled to 
possession of the mortgaged properties is not 
entitled to ask for the appointment of a 
Reoeiver; whether the mortgagee is or is 
not entitled to possession be may invite 
the Oonrt to appoint a Reoeiver, if the 
demands of jnstiee reqaire that the mott* 
gagor should be deprived of poesession. 
The prinoiple applioable to oases of this 
oharaoler was luoidly stated in the ease of 
Berbert v. Qreene (4) : ' In a foreolosure 

suit or a suit to raise a oharge affecting 
lands by sale of the lands, an order is not 
made for the appointment of a Receiver 
unless under the following oironmstanoes : 
First, where interest is due on the seonrity, 
the Court usually requiring an affidavit 
that interest for one year at least is due ; 
or seoondly, where the property is in danger, 
for example, if the lands are held under a 
lease and head rent has been permitted 
to remain unpaid and in arrears; thirdly, 
where there is reason to apprehend that the 
sum for which the lands shall be sold will be 
insufficient to pay the encumbrances or 
charges thereon.” [Sae also Weatherall v. 
Eattern Mortgage and Agency Company (5), 
Eattern Mortgage and Agency Company^, Fakir- 
ud-din (6)]. If we examine the case from 
a somewhat different point of view, the 
unreasonableness of the argument advanced 
on behalf of the second mortgagee becomes 
still more patent. If the property is not 
of sufficient value to meet ihe dues of all 
the encumbrances, it is clear that when 
the property is sold, the drst mortgagee 
will be paid first anl thereafter the remain¬ 
der, if any, will be applied in discharge 
of the claims of the second mortgages. It 
is inconceivable that if the relatioo between 
the first mortgagee and the second mort* 

(8) 2« lud. Caa. 9S6i (1914) M. W. N. 77«; 1 L. W. 
786| la M. L. T. 407{ 29 U. L. J. 457. 

(4) (i864i 8 It. Oh. Bep. 270 at p. 274. 

(B) 0 lad. Oaa. 985j 13 0. L. J. 495. 

(6) 17 lad. Oas. 849, 17 0. W. N. 16, 


gagee is of this description, the latter, by 
purchasing the equity of redemption, should 
become eotitled to intercept the profits of 
the mortgaged property before the dues of 
the first mortgagee have been satisfied. 

The result is that this appeal is allowed, 
the order of the Court below set aside 
and the application of the 23rd August 
1918 dismissed with costs in both (he 
Courts. We assess the hearing*fee in each 
Court at five gold mohurs. 

Appeal allowel. 


PATNA HIGH COURT. 

First Civil Appeal No. 105 op 1918. 
February 26, 1920. 

PrMeni:—Sir Dawson Miller. Kt., Chief 
Justice, and Mr. Justice Ooutfce. 
Musammat MANKl KOER— Pbt tioneb- 

—Appellant 


versus 

Musammat MANRAKHAN KUBR 

AND OTBERS—OPPOSITE PlRTT__ 

Respondents. 


rrobaie and Administration Act (V of 1881) $ 
Executor, appointment of, provided he is fit /o'- #1. 
work, meaning of—Executor, death «/—Procedure^ 


Where a person appoiuts one of the sons of hin 
executor to be an executor after the death of t'Z 
latter pr07ided that the son is fit for the work thia 
merely means that the person named as executor 
IS free from any of the legal disabilities mentioned 

[p 843‘col iT*”* Administration Act 

Whore an executor appointed under a Will .hv* 
a universal or residuary legatee may be admitt.ed7l 
prove the Will, and Letters of AdLnistttTou^" J 
the Will annexed may be granted him of the whol« 
oatato or of such portion thereof as may be un«d 
jniuistered, and whore such universal or residuar; 
locmteo IS u niiaor, his mother may be aonofni!^ 
a-lmmistrator doling his minority. 844 coM t ^ 

Appeal from a decision cf the’ Distrinf 
Judge. Patna, dated the 17th June 1928 

Messrs Fakhruddin and Panohauan Bautrii 

for the AppellaDia, ^ 

Ba“pon7antr. 
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JUDGMENT. 

Miller, 0. J.—This is an appeal from a 
deoision of the Dietriot Judge of Patna, dated 
the 17th Jane 1918. The appeal arises out 
of an applioation by Manki Kntr, the widow of 
Nathani Sabu, for revocation of Probate of the 
Will of her husband granted to Lakhan Lai and 
Sita Ram, his nephew’s sons, and for a grant 
of Letters of Administration with the Will 
annexed in respect to his property to herself. 
It appears from the evidence that the 
testator executed a Will on the 9th April 
appointing Mannu Lai hie nephew as his 
executor. Manna Lai applied for Prohate 
before the District Judge, but during the 
Probate proceedings he died and the ap* 
plication was carried on in the name of 
Lakhan Lai bis son through Manki Kuer, 
the widow of the testator, as his next friepd, 
Lakhan Lai and his brother Sita Ram being 
at that time minors. His applioation to have 
his name substituted in place of that of his 
father in the Probate suit was granted and 
on the 13th December 1917 a grant of Pro. 
batd was made to Lakhan LaL On th© 7th 
March 1918 Lakhan Lai applied through 
his mother Manrakhan Kuer as his next 
friend that the name of Manki Kuer, the 
widow of the testator, should be struck out 
and the name of his own mother Manrakhan 
sabstituted in her stead. Ou the 23rd March 
Maoki K-uer’s name was removed and 
Manrakhan’a name was buVstitated as guar¬ 
dian and next friend of Lakhan Lai. About 
the tame time Manki Kuer herself Bled an 
applioation that the Probate be withdrawn and 
Letters of Administration granted to her, on the 
ground that she was the widow of Nathuni 
Saha the teslator and was interested in the 
property and that Lakhan Lai bad no right 
under the Will to obtain Probate. On the 
9th April 1918 Lakhan Lai through bis 
next friend Manrakhan Kuer Bled a petition 
that his brother Sita Ram should be added 
in the Probate as executor with him and 
that the Probate should be corrected or that 

Letters of Administration should be granted 

to them both, and on the 10th April in the 
same year Manki Kuer filed another petition 
claiming revocation of Probate and the grant 
of Letters of Administration to herself. 

The matter came before the Dietriot Ju.’ge 
on the I7th June 1918, when all these ques- 
• tions were considered and determined and 
the learned Judge made an order revoking 
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the grant of Probate to Lakhan Lai and 
Sita Bam, on the ground that the Probate 
had been granted fer mcurtant, these perions 
being in fact minors at that time, and he 
further ordered that Letters of Administra* 
tion with the Will annexed be granted to 
Manrakhan Kuer mother and guardian of 
Lakhan Lai and Sita Bam, miuor exeontors 
of the Will of Nathnni Sabu deceased limited 
until one of them should attain majority. 

It is from that order that the presOut 
appeal is brought by Manki Kuer, and she 
oontends that under the Will of her late 
hnsband neither Likhan Lai nor his brother 
Sita Ram were appointed as execntors at 
all and that, therefore, the order of the learned 
Judge granting Letters of Administration 
to tbsir mother Manrakhan Kuer eanuot 
stand a) it was based upon the hypothesis 
that Lakhan Lai and Sita Bam were in fact 
appointed executors of the Will upon the 
death of their father Mannu Lai. It is 
necessary in order to decide this question to 
consider that part of the Will in which 
executors are appoiuted. There can be no 
Qcubt that the testator, who died leaving no 
male relations nearer than bis brothei’s son 
Mannu Lai, although be left a wife and a 
daughter and a granddaughter, did appoint 
Mannu Lai his executor aud in a sabsequent 
part of his Will he provided: “if the aforesaid 
executor dies, then after bis death bis eon 
and boir’s representatives who shall be fit for 
the work will act as executor representative 
to carry on the work in place of the deceased 
executor in tegulsr snooeseion in perpetuity. 

It will he seen from that that the person 
or persons who were appointed to act as 
executor or executors in the event of the 
dealh of Mannu Lai were bis descendant or 
descendants in the male line who should be 
fit for the work, and the contention on behalf 
of the appellant is that there was on the 
death of Mannu Lai no person alive who was 
fit to carry on the work, of executor as the 
only two people who would otherwise have 
complied with the description were Mannu 
Lai’s SODS, Lakhan Lai and Sita Ram, who 
were minors and, therefore, unfit. There was 
in fact no specific appointment of either 
Lakhan or Sita Ram as exeentors and that 
being so, section 31 of the Probate and 
Administration Act had no application because 
in fact Lakhan and Sita Ram, not fulfilling 
the description icentioned in the Will, wero 
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fiot ezeontors so tbat tbeir legal gaardiao 
wasDot entitled, as tbe learned Jadge assamed 
was tbe case, to be appointed administrator 
daring the period of their minority. Some 
question has arisen daring tbe eonrse of the 
bearing and certain argnments have been 
placed before ns as to what is the ezaot mean* 
ing of the words *'shall be fit for the work.” It 
is oontended on the one hand that these words 
mean not only that the person there referred 
to shall be ander no legal disability snob as 
that mentioned in seolion 8 of the Probate 
and Administration Aot bat tbat they shall 
he persona who have shown a parHoalar 
aptitude for tbe elaas of work whiob is 
reqaired from an ezeentor and tbat in any 
ease as they are not fit under tbe provisions 
of section 8 of tbe Probate and Ad minis* 
tration Aot they are, therefore, not persons 
who are named in tbe Will as ezeoutors. On 
the other hand it is oontended that the words 
*'who shall be fit ” simply mean tbat they 
shall not be ezoluded by reason of minority 
or nnaoundness of mind as provided in 
seotioD 8. If the first oontention be accepted, 
ete., tbat although they are of age and of sound 
mind, they must nevertheless be persons 
who have disolcsed ecme particular aptitude 
for this olaes of work, then tbe appointment 
is void for vagueness and onoertainty and 
if that were tbe proper oonstmotion, I should 
be inolined to agree tbat the appointment 
was void on the grcnnd tbat it is too oncer* 
tain and too vague as it is a matter of eon* 
eiderable difficulty for anybody to say which, 
if any, of tbe persons otherwise qualified 
was fit for tbe particular class of work. I 
think, however, speaking for myself, that the 
words used in that clause of tbe Will merely 
mean that tbe person to be appointed ezeou- 
tor should be a person who was suffering 
under no legal disability such as tbat referred 
to in section 8 of tbe Probate and Adminis* 
tration Aet. 

That, however, does not solve tbe whole of 
tbe question to be considered in this case, 
because even taking tbe narrower construe* 
tion of tbe words it is quito clear tbat 
neither Lakhan Lai nor Sita Bam wero 
persona who came witLin tbe description 
in tbe Will and, therefore, it cannot be said 
tbat there was any appointment of them as 
executors after tbe death of tbeir father 
Manna Lai. The result is tbat, in my opinion, 
tbe learned Judge was wrong in appointing 


tbe mother of the two minors as administrator 
on tbe ground that she was tbe mother of the 
ezeoutors appointed under the Will, There 
were in fact in tbe oironmstanoes no executors 
appointed under tbe Will after tbe death of 
Manna Lai, at all events until either Lakhan 
or Sita Ram attain tbeir majority, so tbat until 
that time an ives there will be a period during 
which there are no executors appointed under 
the Will. 

That, however, does not dispose of the 
whole question, because although it may be 
true that the learned Judge was wrong in 
appointing Manrakhan Kuer administrator on 
the 'ground tbat she was the guardian of 
the ezeontors, he may nevertheless have bsen 
justified in appointing her as administrator 
on other grounds, and the respondents con* 
tend in this case tbat they can support the 
learned Judge’s decision upon tbe ground 
tbat for other reasons Manrakhan Kuer was 
in tbe eiroumatanoes the proper person to be 
appointed administrator and not MankiKuer, 
the appellant. Two courses are open to ns 
in such circumstances. We might either send 
the case back to tbe learned District Judge 
for him to consider the question of who is 
the proper person to be appointed adminis* 
trator, or, as the whole of tbe evidence is 
before ns which would enable the Court to 
determine this qnestior, we may ourselves 
go into it and decide ir. After intimating 
to tbe learned Vakil who appeared for the 
appellant and the learned Counsel who 
appeared for tbe respondents tbat we were 
disposed to deal with the question ourselves 
to save the time and expense of remanding 
it to the District Judge, we invited them to 
address themselves to ns upon this question 
which they did, and after bearing arguments 
upon it I have come to tbe oonolusion tbat 
the order of the learned District Judge was 
justified, if not upon the ground which he 
gave at all events upon other grounds, and 
tbat bis order ought not to be reversed. 
The reason why I arrive at this decision is 
that as between the claims of Manki Kuer, 
the widow of tbe testator, and Manrakhan 
Kuer, tbe mother of tbe two minors, it seems 
to me that tbe provisions of the Probate and 
Administration Aot point rather to the claim 
of the latter as being that which we ought 
to reoognUe. Although Lakhan and Sita 
Ram are not in fact under the terms uf 
the Will appointed exedutor?, they have a very 
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oonsiderable interssli as reversionary legatees. 
Manki Kaer, on the other handy has under 
the Will a life^interest in the inoome of 
half the residue after making provision for 
oertain religions endowment?} bnt this in¬ 
terest oeases if she should re-marry. The 
other two ladies Golabo Kaer, the dansfhter 
of the testator, and Matakni, bis grand¬ 
daughter, also have a life-interest fin eqnal 
shares iu.tbe inoome of the other half. Under 
EeoiioD 19 of the Probate and Administra¬ 
tion Aot, which applies to a case where an 
executor has not been appointed oi when an 
executor appointed has died, which is the 
ease here, a universal or risidnary legatee 
may be admitted to prove the WiP, and 
Letters of Administration with the Will 
annexed may be granted to him of the 
whole estate, or of so moah thereof as may 
be nnadministered, It is true that in the 
present case althongh Lakhan and Sita Ram 
are reversionary legatees, they oannot claim 
themselves to be administrators because they 
are not of age, bub in a few years time that 
disability will have disappeared and it seems 
to me more fitting and proper that in the 
meantime their mother Manrakhan Kuer 
should he appointed administrator during 
their minority. Another reason which in¬ 
duces me to this conclusion is, as the learned 
Judge points out in his judgment, that 
Manki Kuer had already been removed from 
the position of next friend of the minors 
because it was found that she had a eonfliet 
of interest. In these ciroumstanoes I think 
that the order made by the learned District 
Judge ought to stand for the reasons 1 have 
given and that this appeal ehoald be dismiss¬ 
ed, In the result the order made by the 
learned Judge in the lest paragraph of his 
judgment will be modified to this extent that 
the words “executors of the Will of Nathuni 
Sahn deceased limited until one of them 
attain majority” will he slruck oat. 

In the particular oircametanoes of the oa^e 
we think that both parties should pay their 
own costs of the appeal. 



CooTTB, J.—I agree.- 
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A^eal dismissed. 
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CALCUTTA HIGH COURT. 

Appeals fbou Appellate Decrees 
No3. 1729, 1849, 1850 akd 1851 of 1917, 

March 31, 1919. 

Justice Sir Asutosh Cbaodhnri, K!t« 
ANWAR BBWA, widow of BAZAR 
SHEIKH OHOUKIDAR, AND otnebs— 
Defendants—Appell ints 
versus 

SURENORA NATH RAHUT and anotaib 
—Plaintiffs—Respondentj. 

Landlord and tenant^Und€r-TtLiya.t, status of—Lands 
held as korfa chasi or korfa raiyati— Appeal, second— 
Point involving question ol fact not raised at trials 
whether can he taken in secojid appeal. 

Where in a kabuliyat the holdings are described 
as korfa chasi and korfa raiyatt and the predecessors- 
iQ-intereBt of the holders under the kabuliyat had 
portions at least of the lands comprised in khas 
cultivation, the status of the holders is that of 
under-raiynfs. [p. ti4R, col. I-] 

A point which ought to be, but is not, taken in 
the trial Court and in respect of which no direct 
evidence is given cannot be taken in second appeal, es¬ 
pecially if it involvesa question of fact. [p. 845, col. 2.1 

Appeals against the decrees of the District 
Judge, Rungpnr, dated the 7th of May 1917, 
reversing that of the Munsif, 2nd Court at 
Gaibandba, dated the 17th of April 1916. 
FACTS appear from the jndgment. 

Baba Atul Chandra Qupta, for the Appel* 
lants.—The appeals arise out of four suits 
for ejectment after notice nnder section 49 (a) 
of the Bengal Tenancy Act. The defence 
was that the defendants had been holding 
over for 3 years. The first Court dismissed 
the suits. The Court of Appeal below 
decreed them. The learned Judge could not 
reverse the judgment of the Mnusif withont 
displacing the findings which are in my 
favonr. A korfa raiyat does not neoasaarily 
mean an nnder roiyai. Refers to Second 
Appeal No. 155^ of 1915 lEmadudclin 
Ohowdhury v. Danesh Mamud (1)] decided by 
Fletcher and Richardson, J J. The case sbonld 
go back for a finding on the point as to what 
is the statue of the defendants and, secondly, 
on the learned Mnueif’s findings in my 
favour. Refers to Dougal v. McCarthy (21, 
Baba Surendra Chandra Sen, for the Re¬ 
spondents.—The question is whether the 
plaintiff ie a raiyat and the defendant nnder- 
raipa^ Ryots generally take lands for pnr- 
poses of onltivation. Korfa means nnder 

(1) 39 Ind. Caa. 240. 

(2) (1893) 1 Q. B. 786; 6i L. J. Q. B. 462; 4R. 402j 
68 L. T. 699'j 41 W. R. 484; 5? J. P. 597. 
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and ehati, onltivalor. The lower Appellate 
Oonrt’fl fiodiDg: is a oonolasive fioding of 
fact. As regards the question of holding 
over, the mere faot of the landlord's demand, 
iog rent and the tenant’s not paying it 
does not oreate the ralationship of landlord 
and tenant. .The parties should be restrioted 
to their pleadings. The point is now for 
the first time urged. 

Bahu Atal Ohandra Qupia replied in brief. 

JtIDQ-MENT,—All the four appeals were 
heard together by the Dietriot Jadge. They 
arose out of four juits for ejeotment. The 
defense was that the plaintiffs were tenure* 
holders and the defendants were raiyats acd 
were, therefore, not liable to ejeotment. The 
learned Mnnsif found this point in favour 
of the defence and dh missed tbe soiti. 
The learned District Judge has held that 
tbe defendants were not raiyaft bat that 
they were under raiyafg. He based his 
judgment upon the documents filed by tbe 
plaintiffs, including Kabuliats which bad 
been executed by the defendants or their 
predecessors in respect of tbe tenancies. In 
an these Eabaliate the holdings are desorib* 
ed as korfa chati or korfa raiyati. Hav¬ 
ing regard to that and also having regard 
to the faot that tbe original holders of the 
jotes had at least portions of tbe land com- 
prised therein in iW oaltivation, beheld 
that the defendants were under-ra*i/rt<«. 

Reliance has been placed on an unreporfc- 
ed judgment of this Court of Fletcher and 

Second Appeal No. 1557 of 
1915 [Emaduddtn Ohoiodhury v. Danesh Mamud 
u;j, in which the learned Judges say that 
an under.raipQ^ may mean a raiyat under 
a tenure-holder. But. I think, having re- 
gard to the facts set out by the learned 
District Judge he was right in coming to 
the conclusion that the defendants were 

nnder.fai'i/o/s. 

A further point has beon raised before 

^Ppearing for the 

nfa^rw. that the 

Plaintiffs gomasta adaiajd that he had 

been demanding rent I. m the defendants 
ILm ♦ sj;piration of the 

held ” This 

aefeDdants bolding over afier the expiry of 

the waiver c£ 

midi ■“ Kabeliats, 

WentiDg them to be otherwise valid and 


m 


operative. The learned Mnnsif also said 
that coQtmuoas demand of rent after the 
expiration of the terms saraly indicates an 
intention to treat the dsfendants as tenants 
^d the leases as eubsieting. The learned 
Vakil contends that <^7^ bsing so, the de- 
fendants were entitled to notice under 
section 4? (6) of tbe Bengal Tenancy Act. 
The difficulty about thii matter to my 
mini n this that thsre is no indication of 
any each case in the written statement 
filed by the defendants. There is nothing 
to snggest iD_ the written statement that 
they ought in any event to be held as 
tsnants holding over, having regard to the 
fact that rent was demanded from them 
after the expiration of the term of the 

Iea3e. No issue was raised specifically about 
this, although there is a general iisue, “are 
they liable to ejeotmenl?" It is not com- 
petent for tbe defendants now to take the 
point which involves a question of faot 
which was not before the trying Court and 
upon which no direct evidence was given 

Qpoo a statonidQt znada 
by a witness under cross-examination The 

if r been 

taken before the learned District Judge and 
19 clearly an afterbfaoaght. 

I am unable to allow these appeals and 
must dismiss them with costs. 

Appeals dismisied. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Civil Revision No. 203 of 1919 
September 18, 1919. 

Present:—Ur. Findlay, A J C 

RAMKRISHNA— Dekenoaht No.* 2— 

Applicant 

venns 

NARAIN *NI> ANOIUBR-Pi^ii^TlPFAND 

Defenpani- No 1_No.s. Applicants 

C. i>. Teifinc!/ Act (Xl t./ IfeOSJ / fti 
decree ^ndcr—Appeal—VaUaHon—CitiLPr,: ‘ 

Code (Act V of mS), .s. 2 (2) 102 O 
5ujljur itfMf t./malik uiakbuza/rL'ZrZ i 

Ju-riedicliou-Oourt, ca« I'a’• 

J’iu ti/ aifulfud lehom pluintijf .v 
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The criterion for determining whether an aPPeal 
lies from a decree under section 81 of the Central 
Provinces Tenancy Act is the nature of the suit as 
originally framed, and not the form it may subse- 

quently assume. CP* , 

Lakshinandaev. Anno, 32 B. 366, followed. 

Although a -suit for rent due by a tenant of 
.nalik makbuza fields is not triable by a Small 
Cause Court, it is nonetheless one of a nature 
co-nizable by a Court of Small Causes and unless 
the subject-matter involved m the suit 
Us. 500 in value, there is no second appeal fiom a 
decree in such a suit, [p 817, col. 1] 

The word “decree" in Order IX, rule 8 of the 
Civil Procedure Code, is governed by the definition 
thereof given in section si (2) of the 
therefore, passed upon the admission of the def®“d. 
ant is appealable by the person aggrieved thereby. 

^*^*A Court has no jurisdiction to pass a decree 

atminst a person against whom the 

not seek one, and who is joined as a defendant on his 

own application, ^.p b4S, coU ^ a c 

Thc^position of a person who is made a defendant 

on his own-application and that of a person who 
Tso ma^e without any such application arc very 
difforont, in that the former has to make out a 
prima facie case before the plaintiff can be asked to 

Revision of tbe jadgment of the Addi. 
tional District Judge, Nagpur, in Civil 
Appeal No. 87 of 1917. decided on the 

29ch Oitobar 1917. , « n 

Messrs, if. B, KhtMde and if. B. Bohdv, 

for the Applicant. 

Messrs. A. Bhagtoant and V. V. OhttaJe^ 

for the Non-Applisants. 

JUDGMENT.— The faets of the ease 
leading to this sesond appeal are somewhat 
peonliar. The plaintifE-reepondent Narayan 
sued the other respondent Laxmibai for 
Rg 101*9.5, being arrears of rent due on 
aoeount of her tenancy of 2 malik makbuza 
fields. In the oourse of the suit Ramkrishna. 
the present appellant who is alleged to 
be the adopted son of Laxmibai. applied 
to be made a party on the ground that 
the fields are recorded in his name at the 
settlement and that he has paid the rent 
?Lefor to the plaintiff. The first Court on iho 
6th Julyl9i7. on whioh date ‘he plaintiff 
was absent, passed an order to the effect 
that Ramkrishna was a neoessary party 
to the suit and constituted him one ao* 
-rti-riinttlv Its grounds for doing so were 
that in theiamaftandi as well as in the settle- 
ment Paroba Ramkrishna’a name was shown; 
it aeoordingly on the admissions of the 
two defendants passed a deeree against them 
both for Rfl. S2 j interest and floats were 
diuallowed in view of their having proved 


tl920 

that the plaintiff had on several OfloaSions' 
refused to aoaept revenue money orders 
sent to him by Ramkrishna. The 
oame up on appeal to the Court o* 
Additional Diatriet Judge and asked that 
Ramkriahna’a name should be struck off 
from the decree, and that Court upheld 
the appeal holding that the Additional 
Munajf had no power to pass a decree 
against Ramkrishna against the wishes of 
the plaintiff. The latter defendant has 
DOW oome up on appeal, urging that his 
name should be restored in the decree. A pre- 

liminary objection has, however, hesn raicaa 

on behalf of the respondent to the effect that 
no appeal lies in the present ease under 
seotion 81 o! the C. P. Tenancy Aot. It « 
held that the Additional Dirfnot Judge, 
unlike the Additional Mnnsif, being m the 
excise of powers no less ‘ban those o 
Assistant Commissioner of the hirst Olas 
defined in the 0. P. Civil Courts Act, 
1885, no appeal lay in view of the fast 
that no qaestion of title or interest in 
the land was involved. On hehalf of 
the appellant it has been urged that a 
question of title was involved, 
as the present 

.Leal to the Oonit of the Additional 
Distriot Judge urged in terms that Ram- 
kriahna, the present appellant, was not 

ternt of the land. The appellant in short 

takes up the position that the question 

Me Z at tie basis of the dscree. h^^ 

position being that he has TnLessUy 

Lnd : there must th«efo« be o o 
a deoree against him. As a ma«o 
in the present ease the s'^bjest-maMer or 

the Buit was originally a f 

hundred, and it 

the amount decreed ^n 

Court as well as by the hrst Oonrt was a 

amount less than one hundred, for W 
purposes of seotion 81 we must take tne 
Bubieot.matter of the suit to be that stated 

in the plaint. From this 
therefore, the ease is not -“vered by seet.o^ 
81, 0. P. Tenancy Aot, and so 

that provision goes, it would not b ^ 
appeal in the present ease. 
oonneotod oase, Ssoond Appeal No. 

1919 in whioh the =“bieot.m»tter d th« 

suit is admittedly under ™P?®® 

Btands or falls with tha deoision in the Presw 

oase also, it is neeesaary to determine 
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qaestioD also as to whether, even if the 
Babjeet*matter of the present appeal had 
been below Rs. 100, in that event this 
seoond appeal would have been barred under 
oondition (6) in the eeotion of the Tenanoy 
Aot quoted. In my opinion it oannot be 
eaid that the lower Appellate Oourt has in 
the present ease determined any question 
of title. It h^3 not by impliaation even eon* 
firmed either the position of the plaintiff or 
of the defendants on the alleged question of 
title. What it has done is to deoide a purely 
legal point to theeffeet that the defendant 
Ramkrishna oould not be inolnded in the 
deeree against the wishes of the plaintiff. 
Its deoision in short amounts to a refusal 
to adjudioate on the question of title arising 
between Ramkrishna and the plaintiff. From 
this point of view, therefore, the present appeal 
wonld have been barred under seotion 81 had 
it not been for the fast that the eubjeot matter 
of the suit exceeded one handred. 1 may 
add that in determining whether a sesond 
appeal lies in snob a suit as the present 
the oriterion should be the nature of the 
suit as originally framed and not the form it 
may eubseqnently assume : Lakihmandas v. 
Anna (I). 

I am of opinion, however, that in any 
event under seotion 102 of the Civil Pro* 
oedure Code no seoond appeal lay in the 
present ease. Although not triable by a 
Court of Small Causes a suit like the 
present for the reoovery of rent was none* 
tbeless one of a nature oognizable by a 
Court of Small Causes. In this oonnestion 
1 am referred to the deoision of the Foil 
Benob of the Madras High Court in Sounda^ 
ram Ayyar v. Sennia Naichen (2). As point, 
ed out therein, to take the opposite view 
would lead to a somewhat anomalous 
nosition, for it is hardly oonoeivable that the 
Legislature, when enaotiog the Civil Proce¬ 
dure Code, oould have regarded rent suits 
of below Rs. 500 as being suitable for 
seoond appeal and yet by enaoting Article 
8 of the 2nd Schedule to the Small Cause 
Courts Aot could have regarded such suits 
as being suitable under notification of the 
Local Government for trial by a Court of 
Small Causes, in which ease not even a 

(n82 B. 866. 

(2) 23 U. Sn 10 M. L, J. 329} 8 lud. Deo. (n. s.) 



first appeal wonld lie as regards them. 
For these reasons I think that from that 
point of view the present second appeal 
was barred. It is, however, open to this 
Court to allow the seoond appeal to be 
treated as an application for revision and 
in view of the nature of the legal question 
involved in the judgment of the lower 
Appellate Court, 1 sanation this course and 
am prepared to hear the parties on the merits 
of the case. 


1 nave already set out the facts leading 
to this application in my order, dated 
the 5th instant, in Seoond Appeal No. 71 
of 1918. In that order I gave permission 
for the second appeal to ba treated as 
one for revieion. It now remains to die- 
pose of the grounds urged therein. The 
first contention which the Pleader for the 
applicant has put forward is that having 
regard to the words "shall pass a decree 

against tbs defendaut npon snob admission*’ 

in Order IX, rule 8. of the Civil Prooednre 
Code and to the definition of ‘decree* in 
section 2 (2) idem, there could not be 

eaid to have been a formal adjudication de¬ 
termining the rights of the parties against 
which an appeal oonid have lain to the 
lower Appellate Court; I am unable to 
accept this contention. There is no reason 
to suppose that the word ‘decree’ in Order 
IX, rule 8, is not governed by the definition 
thereof referred to and an appeal 
certainly lay. 


* 1 , * 1 , ooDtentiou 

that the plaintiff was not aggrieved by 

the decree but by the procedure adopted 

ID 018 abseocei tbis alao seeina to m© 

be quite untenable. The plaintiff, it was 

true, was absent on the date on which the 

order admitting Ramkrishna was passed 

but his joinder as a defendant bad been 

atrongly opposed by the plaintiff on the 

ground that he was not a necessary party 

to the aait and in theee oireum.tanceB 

the plaintiff is most oertaiuly aggrieved 

by the decree which has been granted to 

him, The third pomt urged ia that in 

any case the lower Coar% having regard 

to the terms of Order IX, rule 8, had l o 

alternative but to pass the decree it dia 

against Ramkrishna. once he had 

the claim, U is urged in short '* • • „ 

lower Appellate Court had no -. 
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into the merits and that the trial Court 
had no alternative hut to pass the decree. 

I do not think the contention of 
the applicant can be upheld in the 
present connection. The suit was 
one for money for arrears of rent and the 
plaintiff claimed no rights a^inst the 
defendant Ramkrishna. Order IX, rule d, 
clearly has in yiew the case of a defendant 
admitting the claim made against him by 
the plaintiff and I concur with the Judge 
of the lower Appellate Court in thinking 
that the Conrt bad no power to paes a 
decree against Ramkrishna ^^en the plaint- 
iff sought no snob decree. This Ending is 
one which also squares with the equities of 
the case, for it would be a moat undeairable 
and ineqaitable circumstance if a third party 
like Ramkrishna could come in in a simple 
suit for rent and seek to have a question 
of title determined in the manner the 
Court of Erst instance adopted m the pre¬ 
sent case. I may add that the position of 
a person who is made a defendant on bis 
application and that of a person who is so 
made without any such application of bis 
are very different. The former has to make 
out a prima facie case before the plaintiff 
•an be asked to meet ^ and that was the 

position in. the present oas^ c 

L donblfnl whether the Court of first 
instance had viewed the case enfficiently 
from this aspect, but m view of my findings 
on the grounds of revision which have been 
urged on behalf of the applicant it is un^ 
neceseary to elaborate this point. These 
findings govern the 

which is dismissed. The applicant ^ must 
beat the non applicant’s oOBts. Pleader s fees 

to bo Hi9 « 30« 


Petition di$mts$ed. 
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LAHORE HIGH COURT. 

Civil Revision PBririoN No. 126 oi 1920. 

May 29, 1920. 

Preserti:—Mr, Shadi Lai, Chief Justice. 
FAQIR OHAND and oiflBas—PLUHTirFJ— 

Pbtitionbbs 

versuB 

DULLAH—UeysiiDiNT—R bspondbrt. 
Punjab Courts Act (IZ of 19191, «. 44—iJevisiiw— 
Error of law, whether good ground for interference. 

An error of law does not amount to a material 
irregularity and is not a good ground for inter¬ 
ference in revision. 

Where upon an examination of all the relevant 
facts and the law bearing upon the subject a suit 
was diemissed as time-barred: 

Held, that the High Court could not interfere m 
revision simply on the grdund that the Court below 
had come to a wrong conclusion. 

Hassan Khan v. 8heo Balehsh Singh, 11 0. 6; 
11 I. A. 237: 4 Sar. F. 0. J. 669j Bafique A Jackson’s 
P. C. No. 83; 6 Ind. Dec. (n. s.) 760, followed. 

Petition, under section 44 of Act IX of 
1919, for revision of the decree of the Die- 
triot Judge, Attock at Campbellpore, dated 
the 17th October 1919, reversing that of the 
Munaif, Ist Class, Attock, dated the 20fch Jane 
1919. 

Mr. Bhagat Ram Puri, for the Petitioners. 

Mr, Ohulam Rasul, for the Respondent. 

JUDGMENT.—The learned Distriot Judge 
has, upon an examination of all the relevant 
facte and the Uw bearing upon the eubject, 
reached the oonolusion that the suit brought 
by the petitioners was barred by time. The 
view taken by him may be erroneous, but 
as pointed ont by their Lordships of the 
Privy Council in Amir Hassan Fhan v. 
Sheo Bakhsh Singh (1), the Court of revision 
cannot interfere simply on the ground 
that the lower Court, which had juriedio- 
tion to hear the case, has come to a wrong 
ooDclusioD. After hearing the learned 
Counsel for the petitioners I am of opinion 
that the contention raised by him amounts 
simply to this, that the District Judge has 
erred in law in holding that the emt 
was barred by time. As observed above, an 
error of law does not amount to a material 
irregularity. 

I must, therefore, dismiss the application 
for revision with costs. 

Appliciiion dismisse^i 

(l) II 0. 6t 111. A. 2&7i 4 Sar. P. 0. J. 659; Mqw. 
4 Jackson’s I’. C. No. 88; 6 Ind. Dec. (n. s ) 760. 
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CALCUTTA HIGH COURT. 

AppiiiciTio.* FOR Admission of CKiviKiL 
Appeal No. 15 of 1920. 

February 18, 1920, 

Preuui :^Sir Lanoelot Saudersou, Kt , 

Chief Jastioe, and Mr. Jastice Walmsley. 

HATHIM MONDAL—Appellant 

vef$vs 

EMPEROR- Oppo!Iib Paltt. 

Fenal Code^Act XLV of I860 , a. 411 —Receiving 
aloUn property—Trial by Jury—Charge to Jury — Judge, 
duty of — Jury, functions of—Durden of proof. 

Where a prisoner is charged with receiving stolen 
property, when the posecntion has proved the pos¬ 
session by the prisoner and that the goods had been 
recently stolen, the Jury may be told that they may, 
not that they mast, in the absence of any reason¬ 
able explanation, find the prisoner gnilty. But if 
an explanation is given which may be true, it is 
for the Jury to say on the whole evidence whether 
the accused is guilty or not, that is to say, if the 
Jury think that the explanation may reasonably be 
trne though they are not convinced that it is true, 
the prisoner is entitled to an acquittal, becauso the 
Grown has not dii^charged the onus of proof imposed 
upon it of satisfying the Jury beyond reasonable 
doubt of the prisoner’s guilt That onus never 
changes; it always rests on the prosecution, [p. t50, 
col. 1.] 

In a prosecution under section 411 of the Penal 
Code it is the duty of the Judge in delivering his 
charge to the Jury to point out that the possession 
of the stolen goods must be possession soon after 
the theft or that the stolen goods must have been 
“receHtly" stolen, [p. 649, col. 2.] 

AppHoatioo for admission of appeal 
against tbe order of tbe OfBoiating Sessions 
Jadge, Jessore, dated tbe 23rd Deoember 
1919. 

Baba Frolodh Ohanira Bay, for tbe Appel* 
lant. 

JUDGMENT. 

SANDEseON, C, J—In this oase we do not 
admit tbe appeal. Tbe oharge against tbe 
aoonsed was ander saotion 411, Indian Penal 
Code, viz,, dishonestly reoeiving stolen pro¬ 
perty, knowing or having reason to believe 
tbe same to be stolen property. 

Tbe only question wbioh bad any real 
importanoe in this ease was the identity of 
the person who was in poesersion of the 
handle, whiob contained the stolen articles 
at Jessore Station on the let of October 
last year: and, there is no misdirection, as 
far as 1 can see, in the learned Judge's 
charge to the Jury in that respect. The 
Jary came to the ooDolaeion that the aoiused 
person was tbe individual who was in 
possession of tbe handle containing the 
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stolen articles on tbe Ist of October, tbe 
barglaries baving been committed between 
the 28th of September and the Ist of 
October. Therefore, it may be said that 
the aeoaeed was in poaseeslon of recently 
stolen articles. Tbe Jary found that tbe 
accused person was in possession of them, 
and be effered no explanation of snob pos¬ 
session. CoDSfqaently, we see no reason to 
admit this appeal. 

Bat there is a passage in tbe learned 
Jodge’s charge wbiob in oar judgment is 
not a correct direction: and, altboagb it 
is immaterial to this case, we gtbink it is 
desirable to draw attention to tbe misdirec¬ 
tion, in order that it may not be repeated 
on sobecquent occasions. Tbe learned Judge 
says this: “ It is the bosiness of tbe pro- 
eeootion to prove its case entirely ; and no 
inference should be made agairst an accused 
because be examines no witnesses) and does 
not attempt to explain tbe evidence against 
him. Bat the matter is different in a case 
under section 411, Indian Penal Code. When 
it is established that an accused is found 
in possession of stolen property, it is his 
business to show that be came by it honest¬ 
ly, and that be did not know (bat it was 
stolen property. In tbe present case tbe 
accused denies bis possession altogether: be, 
therefore, does not make any attempt to 
show that be was in honest possession of 
the property.” Therefore, (unless *' there 
appears strong reason to tbe contrary) if 
the Jury 6nd that the accused was in pos¬ 
session of tbe property and that tbe pro¬ 
perly was stoler, they should presume that 
tbe possession of accused was dishonest and 
that he bad reason to believe that tbe 
property was stolen.” In onr judgment, 
that is not a correct direction. In the first 
plaos it is not pointed out that tbe pos¬ 
session of stolen goods referred to must be 
possession srjn after the theft, or that the 
stolen goods must have been *'recently” 
stolen. Farther, the charge is not in our 
judgment sufficient in other respects, I 
think tbe best way of dealing with it is 
to draw attention to a judgment of the Lord 
Chief Jastice of England in tbe case of 
B. V. liaac i'chama and Jacob Abramooitch (1), 
aud as that book may not be available iu 

all Courts, I propose to read wha‘ vhe 

(1) (1914, 11 Or. App. U- 46 at p. 49; 84 L J, K ii. 

396;112L, T.-ISOjTSJ. P. 18b69 S. J. ,''1. 

R. 88, 
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Xiord Chief Jnstioe raid. Having staled the 
facts, be said : It is clear fbai cd those 

faotr, ard cn a proper direction, there vras 
sofiBoient evidence cn vfbich Ibe Jury, if 
EO mirded, cosld ccnvict ibe appellants. 
It is admitted ly Ccnrsel for both appellants 
that there was eviden'te to go to the Jury. 
The ease really resolves iteelf into one 
qnetticr, whether the Judge gave a proper 
direction to the Jniy before they arrived 
at tbeir decision. Cases of this kind have 
ocme fregoently before this Court com* 
plaining of language need by the Judge at 
the trial in pointing out Ibe principle of 
law for the guidance of the Jury. It is 
eseential in oases of tbie character that there 
ebculd be a careful end proper direction. 
Where the prisoner is charged with receiv¬ 
ing recently stolen property, when the pro- 
Beoution has proved the possession by the 
prifioner, ard that the goods had been 
recently stolen, the Jury may be told that 
they may, not (bat they must, in the 
absence cf any reasonable explanation, find 
the prisoner guilty. But if an explanation 
is given which may be true, it is for the 
Jury to soy on the whole evidence whether 
the Qccueed is guilty or not; that is to say, 
if the Jury think (bat the explanation may 
reasonably be true, though they are not 
convinced that it is trop, the prisoner is 
entitled to an acquittal, heoause the Crown 
has not discharged the onus of proof imposed 
upon it of satisfying the Jury beyond reason¬ 
able dcubt of the prisoner’s guilt. That 
onus never changesi it always rests on the 
prosecution. That is the law; the Court is 
not pronouncing new law, but is merely 
re stating it, and it is hoped that this re¬ 
statement may be of assistance to these 
who preside at the trial of such cases.” 
I flocour in the Lord Chief Justice’s hope 
that this statement may be of afsistance 
to Ihoce who preside at the trial of such 
oases. 

The application for admission of ibis appeal 
must be rejected for the reaeons that I have 
already mentioned. 

Walmslet, J.— I agree, 

Applicotion dum'tsed. 


LAHORE HIGH COURT. 

C&ixiNAL RivisioN No*. 1449 cf 1919. 

December 17,1919. 

Pres(nt Mr. Justice Broadway. 

SANDHI— Acccsbd—PET iiiONEa 

tenus 

KHBU CHAND akd another— 
Rbspondimts. 

Trorfcman*® Breach of Contract Act (XIII of 1S59), 
««. 2, 3 —Loan disguised an advance—Breach of con¬ 
tract—Worhnan, whether liable. 

However carefully it may be sought to disguise 
the fact that an advance jp really a loan, the Work¬ 
man’s Breach of Contract Act would not apply to 
such a case [p. 851, col. i.] 

Emperor v. iluhatnmad Din, 22 Pnd. Cas, 74’j 23 
P. R. 1913 Cr.}96 P, L. E 1914; 16 Cr. L. J. 16(*, 
followed. 

8. received Bs. 30 from the firm of K. in advance 
and agreed to work in their factory. Re- 2 were to be 
deducted from bis monthly wages to make up the 
money received in advance. Not having fulfilled the 
terms of the agreement, he was prosecuted under Ac t 
XIII of 1859: 

Held, that the advance was really a loan and, there¬ 
fore, the Act did not apply, [p, 86J, col. 1.] 

Case reported by the District Magistrate, 
JuliuLdar, with his No. 382C, dated the 30th 
November 19.9. 

FACTS.—That one Sandhi Lobar agreed 
with the firm of Ehem ChAod-Bbola Nath 
to work at the firm and reoeived Rs. 3J 
in advance and agreed to do (be Balti work 
in the factory and that Rs. 2 will be de¬ 
ducted from bis monthly wages to make op 
the money received in advance, and in case 
of non compliance the accused agreed to be 
punished under the Workman’s Breach of 
Goutraot Act (Xincflb59;. As the aoensed 
has not fulfilled the terms of the agreement, 
hecoebe was proseoutid under section 2 of Act 
XIII of 1859, The full particulars are given 
in the body of the lower Court’s judgment. 

The aecueed, on conviction by Malik 
Abdul Haq exercising tie powers of a 
Magistrate of the 1st Class iu the 

Jnllnndnr Dietiiot, was sentenced by crier, 
dated the 12cb August 1919, under section 
2, Act XllI of 1859, to go to Kbem Ohand- 
Bhola Nath’s factory and work there till 
the obligations are over. Failing be shall 
incur (be penalty of section 3 of the AotXril 
of 1859. 

GROUNDS.—The money advanced was 
certainly a loan, not an advance on account 
of work to be performed. Also this Act 
cannot be meant to he used to compel ft 
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man to work in a faotory 4 years after be 
left work. The Ast ongbt to be used at onoe, 
if at all. 

1 resoomeud oio^sllitioa of the lower 
Court’s order. 

Mr. Nand Xial, forthe Pelicioner. 

Mr. Badttr ud Din Kure$hi, for the Re- 
epoDdents. 

ORDER.—After a oarefal consideration 
of the contract in this case and the argu¬ 
ments of Counsel for the parties, 1 agree 
with the learned District Magistrate that 
the order passed by the Magistrate under 
AotXItl of 1859 is not maintainable. 

No doubt the contract recites that the 
advance was made for work to bo done 
but the re-payment was not to be made 
out of the wages. In this the Magistrate has 
erred, as has been pointed out by Mr, Kurashi. 

As laid down in Emperor v, Muham^ 
mad Din (1), however carefully it may be 
sought to disguise the fact that an advance 
is really a loan, the Act does not apply. 
See also Qanethi Lai v. Shtigan Ohand (2). 

I accordingly set aside the order of the 

Magistrate,dated 12th August 1919. 

O^der tet aiidi. 

( 1 ) 22 Ind. Cas- 742j 25 P. R. 1913 Cr.j 98 P . L. 

B. 1914, 16 Cr. L. J. 166. ^ „ 

(2) 6 Ind. Cae. 914; 9 P. H. 19:0 Or.; 12 P. W. R. 

1910 Or.; U Cr. L J. 329. 


CALCUTTA HIGH COURT. 

Obi^imsi. RfFBAisces Nos. 165, 166 iNo 157 

OF 1919. 

December 18, 1919. 

Present :-Sir Aeutoeh Ohaudhuri, Kt., 
Mr. Justice Newbould and Justice Sir Syed 

Sbamsnl Huda, Kt. 

B M PE RO R - PivO J sooTOB 


tereui 

AKUB ALl MAZUMDAR and others— 

AOOOSEP, 

Criminal Procedure Code I Act / «/ 

429, 439—Peirolaum Act (VllI of ‘8 (a)”* 

Guilty, plea of-Written statement by accused, value 

and effect of—Procedure, , 


Accused was charged with haring iu his posses, 
sion a quantity of kerosine oil without a license 
or pa8B?h6 pleaded guilty and filed a written state¬ 
ment in which he raised the defence that he did 
not trade in kerosine oil, that the oil belonged to 
a firm which had a transport license, and that 
under that license he had been employed to convey 
the oil from the Bailway station to the liioi s 

godowDi 


Held, that the plea of guilty must be taken in 
connection with 5 the written statement, that the 
plea was really not a plea of guilty and was of no 
value, and that it was incumbent on the Magistrate 
to try the case on the merits- (p 863, col. 1.] 

Per Ifewhould, J. —The principle of section 412 of 
the Code of Criminal Procedure should ordinarily 
be applied in oases in which the High Court is 
asked to exercise its reyisional powers, [p. 85J, col. 2.] 
Where a Court of revision holds the conviction 
of an accused person to be bad on the ground that 
a plea of guilty should not have been recorded, it 
should order a retrial of the accused, [p. 852, col. I.] 
Queen v. Uittun, 11 W. R 63 Or-, followed. 

Criminal references by the Sessiona Julge, 
Tippsrah, dated the 18th November 1919, 
against an order of the Sub-Diviaional Officer, 
Ohandpur, dated the 12th August 1919, 
oonvtoting the accused under section 15 (a) 
of the Petroleum Act. 

JUDGMEXT. 

Nbwbodld, J.—Each of these three ao- 
sused was separately tried on a charge of 
keeping more than 300 tins of kerosine 
oil in his boat without a license or pass, 
an offence punishable under section 15 (a) 
of Act YllI of 1899. Each accused pleaded 
guilty and Bled a written statement. The 
Magistrate after recording the plea of guilty 
adjourned tbe oases. At the next hearing 
after examining one Court witofsa in each 
case, he convicted each accused and 
sentenoed them to pay a fine of Rs. 10 each. 

Tbe learned Sessions Judge of Tipperah 
has referred these oases with a recommenda¬ 
tion that tbe convictions and sentences be 
set aeide, on tbe ground that the accused 
merely carried tbe kerosine tins under the 
orders of the sub agent of Messrs. Bullock 
Brothers and Company who had a general 
license for tbe transport of kerosine oil. 

Differing with regret from my learned 
brother 1 would bold tba*; we should not 
interfere in this case There can bo no 
doubt that tbe priuolple of section 412, 
Criminal Proosduro Code, should ordinarily 
be applied in cases in which we are asked 
to exiroise our re^isional povers. Tuts 
section provides that w-oere a person has 
pleaded guilty and has been convicted 
on such plea, there shall be no appeal 
erospt as to the extent or legality of tbe 
sentonce. 1 agree with the remarks of 
Sargent, J., in Empress v- Jafar M, Tulab 
(1), and would hold that by (heir pleas 
of gaiity tbe accused waived their right 


(1) 5 B, 95} 5 Ind. Tin-, 425; 3 Ind (s •§.) 6>, 
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to qaestion the legality of their oonviotioos. 
The ease of Queen v, Mittun (2) 
seems to me distiognlishable, od the groand 
that it was held in that ease that the 
aooQsed never intended to plead gailty and 
the plea shonli not have been reoorded. 
Id the present ease it has not been alleged 
by the aoeased in their petitions to the 
Sessions Judge that they did not intend 
to plead gailty. In none of the grounds 
taken it is enggested that the plea was 
wrongly reoorded. As I read their written 
etatementp, they were not inoonsistent with 
the pleas of gailty bat were Bled in order 
to set ont extennating oiroumstanoes that 
might mitigate the sectercos. 

Farther if the oonviotions be held to be 
bid on the ground that the pleas of guilty 
ehoald not have been reoorded, I think a 
retrial shonli be ordered as was done in 
the oase of Queen v. Mittun (2). As 
the acoatei were oonvioted on their 
plea of gailty, the question has not been 
investigated whether the license held by 
Bniloflk Brothers and Company was 
suffijient to cover possession by the 
aooased of an excess amount of kerosine oih 

As my learned brother and I are divided 
in opinion, the oa?e will be submitted to the 
Hon’ble the Chief Jaslioe in order that it 
may be laid before another Judge cf the 
Court under seotion 4i9 read with the 
eonoluding portion of olause CD of seotion 
439, Criminal Procedure Code. 

Shamsol Hoda, J. —The facts of the case 
are set oat in the letter of reference 
snbmitted by the learned Sessions Judge 
to this Court. On the point of law I agree 
with him. I do not think it makes any 
difference that the aoonaed pleaded gailty 
to the charge. The plea of guilty was 
accompanied with a statement in writing 
filed by the accused. In that statement 
the aooased said that they worked for 
Bullock Bros, who bad a license, that 
the accused were illiterate persons and 
were not aware that a pass was necessary 
ami that in future they would take out a 
pass. The plea of guilty cannot be disso- 
oiated from the statement that accompanied 
it and taking that statement into oonsidera- 

(2) U W. R. 63 Cr. 


tioD, it seems to me that the plea was 
based on a mistake of law and should 
not have been accepted : Queen v. 
Mittun (2), 

I regret I am unable to agree with my 
learned brother in bolding that we should 
refuse to interfere with the conviotion and 
sentence in this case iu the exercise of 
our revisional jurisdiction became a person 
who is oonvioted on his own plea oanuot 
appeal against the conviction. 

Chaulhori, j.—T hese three cases have 
been referred to me under seotion 429, 
Criminal Procedure Code. 

The three aooased were separately sum* 
marily tried for having kept more than 
309 tins of kerosine oil, each in bis own 
boat, without a license or pasp, which is 
an offence punishable under section 15 (a) of 
Act Vni of 1839. The record shows that 
they pleaded guiliy and filed written state* 
meats. The trying Magistrate examined 
one Hemanta Knmar Mnkberjee, Station 
Master, on the point as to who 

took delivery of the oil at the railway 
station and he also appears to have ex* 
amioed the aooased. There is no record 
of what the accused were asked and what 
they said other than a note in each case. 
He says *' the oil belonged to Kbamesb 

Chandra Rakkbit, snb<ageDt of Messrs. 

Bullock Bros, and Company, Limited. EacB 
written statement is to the following effect: 
*' 1 work under Bullock Bros. They have 
a license. 1 do not know that a pass has 
to be taken under tbe rules. I am an 
ignorant man. In future I shall work 

after taking a pass. It is prayed that tbe 
Court will show kindness in doing justice. 
I have DO objection to this Court trying 
me.’* It further appears from the record 
in Jalaladdi Chowkidar’s case that a notice 
was issued on him on tbe IBth July 1919 to 
show cause on the 25tb why be was not 
to be prosecuted under seotion 15 (a) of tfap 
Petroleum Act (Act VUI of 1899) "for 
transportiug without license about 400 tins 
of kerosine oil in his boat from the 
Hazigunge Railway station to the Bazar," 
He showed cause and filed a petition on 
the 2dth July to tbe effect he did not 
trade in kerosine oil: that he only carried 
the oil from tbe railway station to tbe 
Botarin the dry season in gAarncsand in thf 
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FRiny BoasoD id boats: that ha naod to. 
taka karosioa nil baloDgpipg to Ballook Bros*, 
aodar ordars of thoir ofi^sera to their. 
godown : that ha had done bo for a ooDsider- 
able time: that Ballook Bros, had a transport 
lioeDse from GoTernment and ander that 
lioensa he had been employed to take the oil 
from the railway station to the godown: 
that it was, therefore, not necessary for him 

to take any license. 

* 

All the aooased olearly raised the same 
defenoe. The plea of gailty as reoorded 
mast be taken in oonneotion with their 
written statements. I am not prepared to 
hold that there was really a plea of gailty. 
All they meant to admit was that they 
had not a lioense or pass, and that the 
oil was in their boat. The written state* 
ments make it perfeotly clear that they 
were relying on the transport license of 
Ballook Bros, as exonerating them. There 
is also on the record a letter from Ballook 
Bros, which was Bled with Jalalaldi’s 
petition, that they hold a general transport 
license for the transport of oil throaghoot 
India and that the oil is onder their 
control until it leaves the hands of their 
sab agents. It also said that the oil in 
these oases was being oonvsyel to thsir 
sab agent’s godown and was covered by their 
licence. 

The plea of gailty in these oases to my 
mind is of no valae and it was iocambeat 
on the Magistrate to try them on their 
merits. He was dealing with illiterate mon 
and ought to have been vary oarafal. He 
has olearly failed to consider the defence 
raised in the written statements. The con* 
victions and sentences oaght, therefore, to 
be and are sat aside. The fines, if paid, 
are to be refunded. 

The qaestion whether the lioense held by 
Bollock Bros, was saflicient to cover poses* 
sion by the aooased of an excess amoant 
of kerosine oil baa not been investigated. 
It is, therefore, left opsn to the Magistrate 
to proceed with a retrial if be thinks it 
necessary. I find it noted that the trying 
Magistrate wanted to see the general 
transport lioense of Bollock Bios. Whether 
he saw it or not does not appear. The-e 
can be no diffisalty in getting it fi’oaa 
them. It should be asked to be prodaced 


and if found to cover the possession of 
the aooased, the oases oaght not to be 
proceeded with. 

Oonvictiom ael aaide. 


PATNA HIGH COURT, 

OiViL Obiuinal Revisions Noj. 2 and 3 

OF 1929, 

April 15, 1920, 

Preienf:—Mr. Jastioe Saltan Ahmed, 

BIRAN RAI AND OTHERS—Petitionbrs 

tersus 

EMPEROR— Opposite Partt, 

Criminal Procedure Code (Act F of 1898), ss, 196 
476—Order under e. 476— Judicial proceeding, existence 
of, whether necessary^Court sanctioning prosecution 
under s. l 9 o — Sanction subsequently altered to order 
under s. 476, legality of—Time limit for passing such 
order, ■ 

For the purposes of section 476 of the Criminal 
Procedure Code it is not neoessary that judicial 
proceedings should be in existence before an order 
under that section is mado; ail that is required ia 
that the order should be passed with respect to an 
offence which may have been committed before 
the Court or brought to its notice in the course of 
a judicial proceeding, [p. 8>4, col, 2.] 

Where a Court sanctions a prosecution under' 
section 19\ Criminal Procedure Code, and is subse. 
quontly directed by the Appellate Court to which it 
is Fubordinato to draw up a proceeding under 
section 476 as being more appropriate, a compliance 
with such a direction is not fatal to the proceedings, 
as the granting of sanction to prosecute at an 
earlier stage of the proceediugs was present in the 
mind of the Court, [p-85*,col. ?; p.85>,col. 1.1 

Although there is no time limit fixed for tho 
making of an order under section 476, Criminal 
Procedure Code, yet where there has been undue 
delay, the High Court is entitled to set aside the 
order and arrest further proceedings, [p, 850, col. I,] 

Civil orimioal revisions against the 
order, dated the 2Qd March 1920, of the 
Subordinate Judge, Shababad, directing the 
proseoation of the petitioners aoJar section 
473, Criminal Procedure Oodr, for an offence 
under section 186, Indian Penal Code. 

Messrs. S. K. Bannerji^nd A. B. Mukherji 
for the Pdtitioners. ' 

Mr, Matiohar LA (Assistant Govarnmarf 
Advo-jate), for the Crown, 

JCDSMliNT.-Tma is an appl.saiou 
egninst an order passed by the Sa^>l.i^aa;o 
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Jadge of Shababed under eeotion 476, 
Oriminal Procedure Code, directing the peti> 
tioners to appear before tbe Sob^DIvisional 
Megistrate of Arrah for trial for an offence 
nnder eeotion 1E6, Icdian Penal Code. 

Tbe facts of the case may beahortly stated 
as follows: 

There was an ezeontion proceeding in tbe 
Coart of the Sabordicate Judge, in tbe 
ooorse of which an application was filed 
by tbe decree bolder under section 195, 
Criminal Procedure Cede, for the proseention 
of tbe petitioners under section 186, Indian 
Penal Code. 

Tbe learned Subordinate Judge granted 
tbe application of tbe deoree«bolder and 
sanotioned their prosecution under section 
195, Criminal Procedure Code. 

The petitioners thereupon applied to tbe 
learned District Judge against tbe order of 
tbe Subordinate Judge granting sanction. 
Tbe learned District Judge on tbe 22nd 
December 1919 passed an order, portions of 
which relevant to the point that I have to 
consider may be quoted. 

He says: ‘*1 think that a prma facie case 
has been made out. I could not reasonably 
revoke tbe sanction which the learned Sub* 
ordinate Judge has given. Tbe application 
is rejected ” Then later on he eays—“it 
may be pointed out that a prosecution under 
section 186. Indian Penal Code, ought to be 
conducted by the Crown and not by any 
private party. It is manifest that if at any 
stage in tbe proceeding this ease is to 
be withdrawn or abandoned, it should 
be withdrawn or abandoned by tbe 
Crown and not by the decree-holder. I 
think, iherefoie, that before criminal proceed* 
ings are actually instituted in this case, 
the Subordinate Judge should be moved to 
take action in the regular way under 
section 476, Criminal Procedure f'ode.” 

In pursuance of this order tbe decree* 
holder filed an application before the Subor* 
dinate Judge for a direction for the proaeou* 
tion of the petitioners under section 476, Cri¬ 
minal Procedure Code. 

Tbe learned Subordinate Judge tbereupou 
on the 2Dd March 1920 drew up a proceed* 
ing directing the prosecution of tbe peti* 
tioners under section 186, Indian Penal Code, 
and in that proceeding he says—“And 
whereas under tbe diiectioo of tbe District 
Judge this Court bae been moyed to take 


tlMO 

* 

abtion nnder section 476, Criminal Procedure’ 
Code, and being satisfied that there is a 
primajaeie case against the said perEons, I 
hereby under section 476 direct that tbe 
said persons accused in tbe case do appear 
before tbe Sub-Divisional Magistrate of Arrah 
for trial and tbe connected papers be sent to 
him for necessary action.” 

It is against this order that this Court 
has been moved, and the learned Vakil, 
appearing for the petitioners, baa contended 
that there was no judioial proceeding pend* 
ing before the Subordinate Judge at tbe 
time viben he passed tbe order under sec¬ 
tion 476; and that, therefore, tbe order is 
without jurisdiotion. In my opinion this 
oontentioD bas no force. It is not necessary 
that there sbould be in existence a judicial 
proceeding in tbe course of which an 
order under section 476 sbould be passed; 
all that is required by law is that the order 
should be passed with respect to the offence 
which may have been committed before it, or 
brought to its notice in the coarse of a 
judicial proceeding; and that being so, in 
my opinion, this contention must fail. Tbe 
offence under Eeotion 186, Indian Penal 
Code, was brought to tbe notice of tbe 
Subordinate Judge in course of tbe section 
195 prooEeding, which was a judicial pro* 
ceeding. Tbe necessity of a judicial pro¬ 
ceeding pending, in the eoar.^e of which an 
order onder section 476 is passed, arises in 
exceptiotal oasee, where, for inetanoe, an 
officer, who beard tbe judicial proceeding, in 
the conree of which the offence was brought to 
bis notice, is succeeded by another officer-^ 
see tbe case of Ram Nigak Singh v. Emperor 
( 1 ). 

Tbe Ecoend point urged by tbe learned 
Vakil, appearing for tbe petitioner, is that 
tbe Subordinate Judge did not pass tbe 
Order under section 476, Criminal Procedure 
Code, 6‘uo but be was simply carrying 

out the direction of tbe District Judge, when 
be directed tbe prosecution of the petitioners 
on the 2nd March 1920. 

There can be no doubt that the idea of 
tbe prosecution of tbe petitioners was pro* 
sent in the mind of the learned Subordinate 
Jadge at the time when be passed his order, 
becanee be had already passed an order 

(1) 41 Ind. Coa. 1007} 1 P. L. W. 772} 18 Or. L, J. 
895; (1916) Fat. 64; 4 F. W. 141. 



INDIAN OASES. 


855 


Vol. LVI] 

KIBiM Bil V. EUPBBOB. 

nuder * seotion 195 graDtiog eaDotioo for 
the proseootion of the petitioners at an 
earlier stage at the instanee of the decree* 
holder. Apart from that, the prooeeding ii- 
self shows that he was himself satUBed that 
an offenoe had been aommitted. 

In my opinion, the learned Distriot Jndge 
ahonld have himself passed an order under 
seotion 476; bat 1 am inclined to ’ follow 
the decision of Jwala Prasad, J.. in the case 
of Ateadh Behari Lai v. Emperor (2) where an 
order like the one I am considering was np- 
held. 

The third ground nrgad is that the order 
under eection 476 was passed by the Sab* 
ordinate Judge after the lapse of the sanc¬ 
tion under section 195, Criminal Procedure 
Code, granted by him and as such the order 
W8S wrong and liable to be set aside; and 
reliance is placed for this contention on 
the decision of my brother Dap, J, in the 
case of Lalji Tewari v. Empsror (3). With 
due respect to him I regret that I Bnd 
myself wholly unable to agree, either with 
his reasonings or his decision on this point 
in that case. The learned Judge, and 1 say 
Fo again with the greatest respect to him. 
has ignored the cardinal difference between 
a sanction under section 195, Criminal Pro* 
eednre Code, and a direction for proseou* 
tioD under ssotion 476, Criminal Procedure 
Ocds. He bas introduced into section 476, 
Criminal Procedure Code, the provisions of 
section 195, clause (6), Criminal Procedure 
Code, for which there ic no authority what* 
soever. As was laid down by Sbarfuddin, 
J, in Bajkumar Singh v. Emperor (4) seotion 
473 is a self contained section and the 
reference made to seation 195, Criminal 
Procedure Code, in section 47i3 is only for 
the purpose of avotdiog the enumeratioD of 
the sections mentioned in ssction 195, Cri¬ 
minal Procedure Code. Eveo if this view be 
held to be too narrow and the words any 
offenoe referred to in section 195” in «ectiou 
47d be held to read *'sabjsot to the restric¬ 
tions contained in clause 1, eub-olauses (a), 
(6) and (o) of seotion 195”, yet they can¬ 
not by any stretch of reasoning, be held to 

f2) 50 Ind. Cas. 182; 20 Cr. L. J. 274. 

(8) 64 Ind. CaB. 891; 6 P. L. J. 68; 1 P. h. T. 147; 
(1920) Pat. 126; 21 Cr. L. J. 190. 

(4j 37 Ind. Caa. 487j I P. L. J. 298; 18 Or. h. J. 
186; 3 r. b. W. 83. 


read "subject to the restrictions laid down in 
clause (6) of seotion 195.” ^ * * i 

I am oonGrmed. in the view that I take 

of this matter by. a referenoe to seotion 195, 

clause (6), i'self. That clause in the Brst 
part points out the appellate authority to 
grant or revoke sanction. There is no 
authority for the suggestior, if made, that 
this part applies to an order under section 
476, Criminal Procedure Code, as it is well 
established that the latter order is only 
revisable by the High Court. If this part 
of clause (6) does nob apply to section 
476, I fail to see why the second part 
which fixes the period during which a 
sanction under seotion 1^5 is to remain in 
force can be held to control an order under 
section 476. The oases reported as Nawjl 
Singh V. Emperor (5), Emperoi v. Ttlak Pandeg 
(6), Lakshmidae Lalji, In re (7) and 
TFaman Binkar Eelkar v. Emperor (8) also 
support the view that no time limit oan be 
fixed when an order under section 476, Crimi¬ 
nal Prooednre Code, sbonld be passed. 

The last ground taken is the undue delay 
which has occurred in passing the order 
under seotion 476. The offenoa was alleged 
to have been committed in February 19 l 9. 
T ie order under seotion 195, Criminal Pro¬ 
cedure Code, was passed bytbe Subordinate 
Judge on the 5th July 1919; the order of 
the Distriot Jndge in appeal under seotion 
195, clause (6), was passed on the 22nd 
December. The Subordinate Judge passed 
the order under seotion 476 on the 2nd 
March 192). There can be no doubt that 
this delay is uoduly long. Whatever may 
be said with respect to the time taken up 
to the 22od December 1919 when the 
District Judge disposed of the appeal, 
there is no explanation whatsoever for 
passing the order under eeotioo 4/6 about 
two and half a months after the Distriot 
Ju3ge’<5 order. The learned Assistant Govern¬ 
ment Advocate has, however, referred to the 
deoiaioo of my learned brother Jwala Prasid, 
J., in Avadh Behari hil v. Emperor (i) 

(5) UIn(l.Ca3. 706;34 A 393; 9 A. L. J. 481; 13 
Cr L. J. 302. 

lO) 29 liid. Cas. 97; 37 A. 341; 13 A. L. J. 48(5; 16 
Cr. \j. J. 465. 

v7> 32 B. 184; 10 Bom. L. R. 28; 7 Cr, L, J. 3?; 3 
'A. L. T. 116. 

(R) 61 lud. Caa. 267; 43 B 300; 20 Bo"'., K. 

20 Cr. Ci. J. 438. 
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where it has been held that mere delay is not 
a gronrd for inteiferenoe by the High 
Gcart. 

On a fair reading of that judgment I 
think my learned brother made the obser* 
vatioD referred to with reference to the facte 
of the oaee before him, I oanrot induce 
myrelf to believe that he laid down any 
general propreition of law and by doing 
that he meant to differ from the observations 
of the learned Judges composing the Fall 
Benches of the Calcutta and Madras High 
Goorts in the oases of Shoikk Bahadur v. 
ErodatullahMallick {9)axidBaKimaduUa Sahtb 
V. Emforor (10) respectively, in which it was 
held that action under seclioa ^76 ebould be 
as far as possible prompt and expeditious. 

In my opinion whether in a particular 
case there has been undue delay in making 
an order under section 476, is a question 
which must be decided on the facts of 
each case, and where undue delay has been 
established, the High Court is entitled to 
set aside the order and arrest further pro¬ 
ceedings. 

Oo the facte of the case before me I have 
come to the uukesitating conclusion that the 
petitioners have been prejudiced by the 
delay and will be further prejudiced in 
tbeir defence if tbpie be a trial of an offence 
alleged to have been committed by them 
over 14moDlbs ago, when tbe responsibility 
of the delay in paeeing tbe order under 
section 476 of at least two months and a 
half oannut be fastened on tbeir ebouldere. 
The result, therefore, is that I set aside 
the order of the Subordinate Judge direct¬ 
ing tbe prosecution of the pstitioners under 
seolion 476. Criminal Procedure Code, for 
an offence under section 1^6, Indian Penal 
Code. 

This order will also govern Civil Criminal 

Revision No. 3 of 1920. 

Orders set aside. 

(9} 6 Ind. Cas. 801; 37 C. 64?; 14 C. W. N. 799; 12 
C. L. J, 45; 11 Or. L. J 107. 

(JO) 31 M. 140; 17 M. L. J. 68J; 3 M, L. T. 7^; 7 
Cr. L J. 64. 


ALLiHABAD HIGH COURT. 
CftlMIlTAL Revibiok No 75 OP 1920. 
March 20, 1920. 

Pr«enf;—Mr. Justice WaUh, 
MAHBOOB— Applioakt 
versus 

EMPEROR— Opposite Paett. 

Penal Code (Act JLV of 1860), s. 411— 

property—Stolen property, value of—Evidencet 
nature 6f-—Criminal frinl— Procedure-Evidence for 
defence, method of recording ~ Criminal Procedure 
Code (Act V of 189S>, «. 439—iJerwon— High Courts 
power of interference of. 

In a case in which a person is charged with 
receiving or being in possession of property alleged 
to have been stolen, an important factor is the value 
of the property and as to this (he Court should 
insist on having direct evidence, as the accused is 
entitled to have some sworn testimony of value 
which he can cross-examine, [p. 867, col. I.] 

A Magistrate should record the evidence for the 
defence with the same amount of care and precision 
as that for the prosecution, as otherwise his opinion 
that the evidence is false is not easy to test [p. 857) 
col ,2.] 

In dealing with an application under section 489, 
Criminal Procedure Code, the High Court has to see 
not merely whether it disagrees with the findings 
but whether there is something in tbe way in which 
the trial Court has looked at tbe law or in the 
method by which it has dealt with the evidence 
which makes it so doubtful whether the conviction 
is right that it would amount to a miscarriage of 
justice to allow it to stand, [p, 867, col. l ] 

ApplioatioD for revision of an order 
passed by the Sessions Judge, Moradabad, 
upholding a oonviotion by a Firet Class Magis¬ 
trate, Mciadabad. 

Mr. Sital Prasad Qhesh, for Mr. Saiya 
Ohondra Mukerjee, for tbe Applioant. 

Mr, Maiccmscn (Aesistant Government 
Advoea(e), for tbe Opposite Party. 

JUDGMENT.—-This is a revision appli* 
eatioD from an order passed in appeal by 
the Sessions Judge of Moradabad. uphold* 
ing a oonviotion by a First Claes Magistrate. 
The obarge was originally against two men, 
named Munir and Mahbub, for dishonestly 
reoeiving or being in poeeeseion of stolen 
property whioh they must have known (o 
be stolen. Tbe theft is olearJy crtablisbed 
and although it is not quite tree to eay 
that Munir was convicted cf the theft, he 
was ooLvioted of being in wrongful 
possession of the oattle so shortly after tbeir 
loss as to raiee a strong presumption 
that in faot be was a thief; though this 
has not been proved, yet for tbe purposes 
of this ease it must betaken that be was 
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either the thief or wrongfaU; eame into 
pOBBeseion of the aoimals well knowing that 
they had joet been stolen. He has not 
appealed, and that fast and his oonviotion 
must neoessarily form part of tho oese 
against his assooiate Mahbab. That is a 
risk every man runs who deals with other 
persons in tbe pnrofaase of oattle whom he 
does not know to beabsolntely honest. 

This is not an appeal. It is an applioa- 
tion in revision and, therefore, I have to see 
not merely whether 1 dieagree with tbe 
findings, hot whether there is something 
in the way in wbioh the trial Coart has 
looked at the law or in tbe method by 
wbioh it bas dealt with tbe evidenos wbioh 
makes it so donhlfnl whether the oonvio* 
tion is right that it wonld amount to a mis* 
carriage of jnstieeto allow it to stand. 

Personally I always endeavbar to lock 
at tbe faots in applioations in revision in 
this light ratber than in tbe light of an 
ordinary appeal. There are two matters 
abont this case to wbioh Mr, Si>al Prasad 
Ghosh on behalf of tbe applioant bas 
rightly referred and wbioh, 1 think, woald 
have been enoogb to npset tbe oonviotion 
altogether if it were not for the other 
oiroamstanoes to wbioh 1 am going to refer, 
These two matters are: (1) Both Coarts 
have rightly attaobed great iroportanoe to' 
tbe faot that these boSaloes were sold by 
the present applioant for R). 79 when 
their voice was really Rs. 190. That is in 
enoh oases as this an almost osrtain test. 
A man in the ordinary way of business 
does not sell a thing at less than half 
prioe where there is an ordinary market 
in wbioh be can get anything like tbe 
real voice. The fallaoy in this ease is that 
there was no evidence in law to support 
a finding that the value of these baffaloes 
was Rs. 190 and 1 would warn the lower 
Courts, if they should happen to read this 
judgment, to insist in future iu these ratber 
difficult oases on having direot evidenoe 
of value. There is only a report. Really 
a report is a dignified name for that wbioh 
is in truth a oomploint by tbe owners 
who have lost their animals, and what a 
man says his own property is worth when 
be has lost it, and not when be is asking 
Bimebody to give him a prioe, does not 
always fit in with tbe real value, Nor 
dees the Estimated value always Gt in 


with what a thing aatually fetehes in the 
market, so that to establish a valne in 
this oase of Hs. 120 in tbe ease of one 
of tbe bnffaloee, Rs. 50 in tbe other end 
Rs. 20 in the third, the aooused were en* 
titled in every oase to have eome sworn 
testimony of value wbioh they oan orosa* 
examine. Yon oannot examine a report or 
a oomplaint, and I have known oases in 
wbioh owners of property took a very 
different view of the value when they 
bad been asked eome fairly obvious and 
relevant questions by a hostile eritio. So 
that this view of the oase against the 
applioant, to my mind, breaks down, Nei¬ 
ther of the owners was even oalled. The 
Courts below were eontent wilfa the evf* 
denoe of tbe man who was grazing them 
and with the so-oalled reports. The re¬ 
ports, I think, were admissible, but any¬ 
how they prove nothing exoept what tbe 
men who had lost their oattle thought 
they were worth. 

Tbe other point is that tbe affirmative 
evidenoe for the defense does not appear 
upon tbe record. 1 think this is a sound 
objeotioD. In a ease, however tiring it 
may hr, tbe Magistrate ought really to 
teke down tbe evidenoe for tbe defenoe 
with the same oare ae he does that for 
iho proeecutioo. He might see reason 
afterwards to think it was true, but any¬ 
how bis opinion that it is false is not 
eaiy to test at all unleea tbe evidence 
ifl TECorded. 

I now eome to the oireumstanoss wbieh, 
in my opioicu, justify this oonviotion and 
prohibit me from interfering. According 
to the Gnoings of tbe Gret Court Munir and 
Mabbub were known to one another for 
two yEare; secondly, it was a remarkable 
ooinoidence that they should run up against 
one another so shortly after the loss of tbe 
cattle, thirdly, the Court has held that 
Munir never sold (o Mahbab and that 
Munir and Mabbub were leally working 
together. Mahbuh himself admits in bio 
Btatement that after the pnrobase from 
Mnnirbe aotcally took this cattle dealer with 
him at Re. 0 4 0 a day, not only that 
but he took him to the sale and relied 
epon him as surety iu one of the 
re-sales which took plaoe shortly 
waids. Lastly, and the most important or 
al', he most have heard in tbs -eoe-i;* 
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ihe address wBioh had been given by 
Maoir in bis presenoe and wbioh he mast 
have known perfectly well to bo false. Whe« 
ther be heard Manir give it does not 
matter, the reaeipt wae read out to him. 
All this is conduit pointing strongly to 
hia guilt justifying the view which the 
Courts below have taken of the facts and 
leading me to think, although this is really 
immaterial, that these two men are really 
the thieves themselves. I see no reason 
to interfere either with the conviction or 
the sentence and dismiss this application, 

ApplifJtion dismistei. 


CALCUTTA HIGH COURT. 

CBiaisAL Appeal No. 663 cf I'JlP. 

Pebruary 1 8, 1920. 

Preeent: —Sir Lancelot handerson, Kt., 
Chief JuBliee, and Mr. Justice WalmsUy. 
Mir MOUZE ALI— Acoosed—Appellakt 

versus 

EMPEROR— Respondent. 

Criminal Procahire Code {Act V of 1898), ss. 297,439 

_by Jury— Previous proceedings against accused 

^Failure to warn Juiy to disregard result of such 

proceedings^Uisdircction-Joint trial of two accused^ 

%p€al by one-Higb Court, poreer of, to deal with 
non-appealing accused. 


Where in his summing op tea Jury the Judge 
considers it necessary to refer to previous proceed, 
incs acainst the accused, ho ought to deal with 
them in such a manner as to avoid, if possible, the 
minds of the Jury being affected by the result of 
the proceedings It is his duty to warn the .lury to 
nav no attention to the result of those proceedings, 
and his omission to so warn the .lury amounts to a 
misdirection sufficient to vitiate the whole of the 

proceedings, [p. col. 2-] _ 

The Hi‘»h Hourt in the exercise of the powers 
vested ina under section 439 of the Code of Trimi. 
nal Procedure can, in a proper case, while setting 
aside the conviction and sentence of an accused 
appellant, also release his co-accused who has not 

appealed, [p. 860, col. 2.1 e *i. a • 

Appeal against ibe order of the SeesJona 
Judge, BBrieal. dated the let November 1919. 

Btibtis Manwatha Nath Multher.ee, Jpotish 
Chandra Guha and Badhika Banjan Quha, for 
^be AppellftRti 


Mr. Orr (Deputy Legal Remembrancer), 
for tbe Crown. 

JUDGMENT. 

SiNDESSON, C. J.—In this ease the appel¬ 
lant, who was a Head Cooetable named 
Mir Mouse Ali, has been convicted at a 
trial by the Jury of offences ander sectioh 
3S4 (extortion), 44S (house trespass), .842 
(wrongful oonBoement) and 323 read with 
section 109 for abetment of tbe offence of 
voluntarily causing hurt. He was tried 
along with another man who was a constable 
called Belat Ali, who was fonnd guilty of 
an offence under section 334 which offences 
is that of assaulting or using oricniDal force 
to a woman with intent to outrage her 
modesty. He was also convicted of offences 
Doder sections 323 and 342 of tbe Indian 
Penal Code. Tbe second accused has not 
appealed. 

We have to deal at the present moment 
with the appeal of Mir Mouzs Ali alone. 

There were other charges against these 
two men in respect of which they were 
acquitted. Tbe first accused was charged 
with abetment of rape under section 376 
r^ad with section 109 and ibe second 
accused was charged with rape nnder 
section 376. Of these eharges the acoueed 
were acquitted. There was a further charge 
against tbe first accused under eection 364 
together with eection 109, that is, the abet¬ 
ment of assanitiog a womtn with intent to 
outrage her modesty. He was acquitted of 
that charge. There was a charge against tbe 
second accused under section 3'i4, together 
with seotioB 109, that f, the abstment of 
extortion, and tbe second accused was acquit¬ 
ted of that charge. 

Tbe learned Vakil has argued that the 
direction of tbe learned Judge was wrong 
inaemneh as he referred to certain previous 
proceedings against these two accused and 
that such reference was inadmissible. The 
refereooe wbioh tbe learned Judge made is 
as follows: After referring to the visit of 
Kborsbed (tbe husband of tbe complainant) 
and his wife Baroo Bibi (the oomplainaut), 
who appeared before Puma Obandra Makerjt, 
Mokhtear, and told him their story, where- 
upon the Mnkhiear drafted a petition. Ex¬ 
hibit 2, and filed it in Court and the Sub* 
Divisional Magistrate examined the complain¬ 
ant Baroo Bibi on solemn affirmation on 
tbesame day, the learned Jalge eaid; 1*^9 
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Sab-DivUional Magistrate, in asaordanie 
witb departmental rale?, made a looal inves’ 
tigation into the ease and on the 9!ib of Novem 
her made a report to the DUtriot Magistrate 
reoommending the proseention of the head 
oonatable and the eonstable nnder eeotions 
342. 384, 448, 354 and 323, Indian Penal 
Code. The Distriot Magistrate ordered 
their proseention as reoommended and sent 
the ease for trial to the Additional DIs* 
triot Magistrate. The Additional Dietriot 
Magistrate tried the ease, and on the 23rd 
of Deaember 1918 he oonvieted both the 
aoonsed and sentenoed them to 6 months* 
imprisonment eaoh nnder the above eeolione. 
Tbongb the woman repeated to him her 
story of rape by the eonstable and two 
others, he held that the story of rape 
wai an exaggeration and a Betion. In 
appeal the Additional Sessions Judge affirmed 
the oonviotion and sentenoe on the 21tb 
Febrnary 1919. Thereafter the two aoeased 
men moved the Hon’ble High Conrt and 
the High Conrt on lOth June* reversed 
the eonvietion and ordered that the ease 
be oommitted to the Court of Session for 
trial. Aooordingly on 18th Jnly the two 
aeensed men were oommitted to this Conrt 
for trial.” My learned brother Mr. Jostioe 
Walmeley was a member of the Conrt 
wbioh reversed the oonviotion and ordered 
a new trial, and as 1 nnderstand the view 
wbioh he and the other learned Judge took 
was that inasmnob as the story on behalf 
of the proecontioD involved a oharge of 
rape against one of the aoonsed and abet • 
ment of rape against the other ae* 
onsed, the oase cnght to have been tried 
by a Conrt of SsesioD, and ought not to 
have been tried by the Additional Distriot 
Magistrate. Consequently they set aside 
the oonviotion and direoted a new trial. 

We have been informed by the learned 
Vakil for the appsllaot that altbcngh there 
may have been during the oonrse of the 
trial a referenoe made to the evidenoe 
wbioh the individual witnesses gave on the 
previous oooasion when the two aooused 
were tried, there was no reference either 
by the proreontion or the defenoe to the 
resnlt of those prooeedings and, 
after reading the summing up of 
^he learned Judge, we think we 

•See Jfoie Alt v, Emperoi\ 54 Iiul. Cas. 68; 30 
0, L. Jo 7 182} 23 Cl W, K, lO^;; Cv. L. J. LO.—Ed 
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must take it that that was so. The learn* 
ed Judge, as 1 have shown by reading a 
part of his judgment, not only referred 
to the previous prooeedings but referred 
to the result of those prooeedings, and 
also referred to the faot that the Additional 
Distriot Magistrate oonvioted them of 
eerfam offences ard that his deoision was 
ppheld by the Additional Sessions Judge. 
The learccd Vakil has pointed out that 
(here was no warning given to the Jniy 
that they must disregard altogether the 
resnlt of the previous prooeedings and that the 
responsibility was upon the Jury, and that 
they const aot upon the evidenoe wbioh 
was given in the case and upon that evi* 
denoe abne. He urged that the faet 
that the learced Judge has referred to 
those previous prooeedings and to the 
result of the previous prooeedings and the 
emission to warn the Jury to pay no attention 
to the result of those previous prooeedings 
may have affeoted the minds of the Jury 
materially in arriving at tke oonolusion 
at which they did. In my judgment 
that does amount to . misdireotton. In 
my judgment, if it was neoessary for 
the learned Judge to refer to the previous 
proceedings, he certainly ought to have 
warned tbe Jury that they most not 
allow the result of those previnns pro- 
oecd'ngs to affeot (heir minds. It would 
have been much better if all referenoe 
to the previous proceedings could have 
been avoided. I am not in a position to 
say whether it wee, but assuming for the 
sake cf argument that it was necessary to 
referto the previous proceedings, then 1 think 
that the learned Judge ought to have dealt 
with them in such a manner as to avoid, 
if possible, the minds of the Jnry being 
affeoted by the result of the previous pro* 
oeedings. 

1 need not consider (he further points 
raised by the learned Vakil, because in 
my judgment ths matter to which I have 
already referred amounted to misdireotton. 

Then we have to ooneider what course 
should betaken. The appellant has already 
Blood his trial on two occasions and in my 
jndpBibut it would not be right, having 
regard to the oirouccBtanoes of this case, to 
direct that he should stand his tri.U ts 
third time. 

It rema'ns for me to eor.-:'d-•- 
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I sbotild aosede to the argament of the 
learned Gonseel for the Crown that the 
znisdireotioD of the learned Judge was not 
eafBoient to vitiate the whole of the pro* 
oeedings and that we ought to nphold the 
oonviotion of the appellant having regard 
to the evidenoe whioh was given in the 

ease. 

The facts of this case are extraordinary. 
The obargea ere that the head oonstable 
and the oonstable went to the bouse of 
the oomplainant’a husband with the main 
ob'est of asoertaining the wbereabonte of a 
man who was supposed to ba oonnccted with 
a daooity and who was also supposed to 
be a paramour of the oomplainant; that tbe 
offences of whioh there two men were 
ebarged were oommitted on that oooasion 
in daylight with a oonetderable number of 
people in tbe immediate neighbourhood. 
The woman’s story is that the second 
accused went into her house, her husband 
having been previously bound iu tbe court' 
yard of tbe home by tbe 6rst accused, 
and that the second aoouaed ravished her in 
her house; that tbe drst accused was close by 
and the ravishing practically took p!a3e 
under bis nose, so to speak; that she called 
cut that she was being ravished and losing 
her honenr and begged her husband (o 
pay money to the head oonetablo in order 
that she might be released from tbe op. 
pression which was hAog praotieed 
upon her. Thereupon, her hosband begged 
the 6rbt accused to accept money and release 
bis wife and after some haggling as to what 
the amount should ba, the husband of tbe 
oomplainant paid to the Brsfc accused the turn 

of Rs. 80. 

As I have already pointed out, the Jury 
have reieoted the charge of rape against tbe 
BBOond accused. They have rejected the 
charge of abetment of rape against the Brst 
accused. They have further fooni the second 
accused to be guilty of an offence under 
seotion 354, whioh is assaulting a woman 
with intent to outrage her modesty, but they 
have rejected the charge of abetment against 
the first accused : and the learned Counsel 
for the Crown was constrained to admit 
that be did not understand how they could 
gud tbe second accused guilty of an offence 
under eeetion 354 and at the same time 
aeqait the first aoeosed of the abetment of 


that offence, whieb, if. it- took place at all* 
must have taken place under the nose, so 
to speak, of tbe first accused. Tbe facta 
of this case are so bound, up together and 
tbe evidence with regard to them is so 
dependent one part upon the other, that I 
find it very difficult to aay—seeing that the 
evidenoe with regard to the rape and the 
abetment of rape is taken by the Jury to 
be unreliable and seeing that the evidenoe 
with regard to the abetment of an offence 
under section 354 against tbe first accused 
is taken by the Jury to ba unreliable with- 
regard to the rest of the evideoce, that 
tbe other charges were made out. In my 
judgment in this case when part of tbe 
evidenoe bi regards tbe main obargea against 
tbe Bconsed men must be rejected, it would 
not be safe to convict the accnsid upon the 
rest of tbe evidence. 

For these reasons in my judgmentJhe con* 
viotion and sentenae of the appellant must 
be set aside and be must be released. If 
he is on bail, his bail bmd must be d<s« 
charged. 

With regard to tbe secood aooos^ Belat 
Ali Sba**, who has not appealed, the judg* 
ment whfeb we have just delivered with 
regard to tbe m'sdireotion will affect bis 
case as much as the case of tbe first accused, 
We asked the learned Deputy Legal Rem* 
embranoer if be bad anything to say why 
we should not FOt aside tbe oeuviotion iu 
bis case also. He having nothing to say, 
we are of opinion that we ought to exercise 
the pewerj vested tu ns under seotion 439 
of the Criminal Procedure Code and rely* 
ing upon the authority of the case of Bro.a 
Bakhcl Mezumdar v. Empr.ss (l), we 
exercise tbe powers vested in ns under tbat 
eeoticD and set aside tbe conviction . of and 
the sentenoe passed on tbe second aooused, 
Belat AH Kban, and direct tbat be be 
released. 

Walmslbt, J.^I agree. 

Appeal acccftei, 

(n 6 C. W. N. 330, 
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LAHORE HIGH COURT. 

Orimikal Bbtisiom No. 668 of 1920. 

Jane 12, 1920. 

Pre«en<:—Mr. Jastise Ssott^Smitb. 

EMPEROR— Pktitiokib 

vertui 

JAGAT SINGH isro others — Acoosid 

— RESPONDiNTS. 

Criminal Procedure Code [Act Vof 1S98','«. 439 (3) 
^Enhancement of ientenee—Righ Court, fower of, 
■extent of. 

In revision the High Court can enhance a sentence 
and inflict any punishment for the offence which in 
the opinion of the Coart has been committed which 
might have been inflicted for sooh offence by a 
Magistrate of the first class, even althongh the trial 
Magistrate was invested only with second or third 
class powers, fp. 662, ool. 1.] 

Emperor v. Kamal, 30 Ind. Cas. ICOD; 16 Cr. L. J. 
712: 9 S. L B. 6?, followed. 

The accused wore convicted by a Magistrato of the 
second class of an offence under section 3^5, Indian 
Penal Code, and sentenced to 3 months’ rigorous 
imprisonment and a fine of Rs. 26 each. Their 
appeal was rejected by the Sub>Divisional Magis* 
trate, who sent the record to the Dl^^trict Magis. 
trate with a recommendation that the High Court 
should be moved to enhance the sentences which in 
his opinion were inadequate. The District Magistrate 
reported the case to the High Coart: 

Held, that the Court had power to enhance the 
sentences to the limit of the sentence which could 
have been passed by a Magistrate of the first class, 
inspite of the fact that the trying Magistrate could 
only have awarded six months, [p. 862, ool. 1 ] 

Oftse reported by tbe Distriot Magistratei 
Lahore, witb hie No. 1467 of the 29kh 
Maroh 1920. 

FACTS.—Faaja, ame^ro, had oeased work¬ 
ing for the asoQsed some time before. On 
5th November 1919 they saw him taking 
water for hie oattle from the pond. They 
were angry and they said that they would 
not let him take water as he wonid not 
supply water for them, and they at onoe 
attaoked him, He was helped by Sobni, a 
relative, who had also been getting water 
there, and thereupon the aeoueed turned on 
him and beat him severely ; he then ran 
away and on tbe way oame up with Pbuman, 
a relative who was washing olotbes. Phuman 
tried to help him and then the aooused 
turned on him and ferooiously attaoked 
him witb lathx$, so that tbe parietal 
bone of his head was broken and two 
wounds were indioted on the bask and the 
right side of the bead. The aooused were 
ehallaned and oonvioted. They appealed, 


wbioh was rejeoted by Mr. P. Miraden, 
Snh-Divisional Magistrate, Kasur. He found 
that while the lower Oourt bad some to 
a right finding in tbe ease, the sentenaes 
passed were quite inadequate. Tbe case 
should have been beard by a higher Oourt, 
and the offenoe called for a punishment 
of at least three years ’ rigorous imprison¬ 
ment. I agree with Mr. Marsden that 
the attack by the aeoused was a most 
wanton and savage one and that tbe 
punishment awarded is not snffioient either 
from a retributive or a deterrent point of 
view. Therefore, the ease is submitted for 
enbaneement of sentenoe. 

Dewan Kam LaU Government Advocate, 
for tbe Petitioner. 

Dewan Mehar Ohand, for tbe Respond¬ 
ents. 

ORDER.—Bar Singh, Jagat Singh end 
Arur Singh were oonvioted by a Tabsildar 
exeroising powers of a Magistrate, 2Dd 
Class, of voluntarily causing grievous hurt 
to Pbuman Singh and hohni, and were 
sentenoed to three months’ rigorous im¬ 
prisonment and a fine of Rs. 25 each. Their 
appeal was dismissed by the Sub* Divisional 
Magistrate of Kasur who sent tbe reoord 
on to the Distriot Msgistrate, with a 
recommendation that tbe High Court should 
be moved to enbanoe tbe eentenoea wbieh 
be ooDsidered to be inadequate. Tbe Dis- 
triot Magistrate has now reported tbe oase 
to this Court in order that the sentenoes 
may be enhanced. 

The sentences of imprisonment awarded 
by tbe Tabsildar expired more than two 
months ago and the aooused are, therefore, 
DOW at liberty. It has been the praotioe 
of the Chief Court in tbe past, when an 
accused person has completed his sentenoe 
of imprisonment, not to enbanoe tbe 
sentenoe and send him baok to jail except 
in exceptional oiroumstanoes. I have eon. 
sidered the faots of this oase and I am 
satisfied that the aooused have been rightly 
oonvioted. They made a very ferooioue and 
unprovoked attack upon Pbuman Singh, 
The latter reoeived no less than three 
injuries oa tbe bead, one was on the 
forehead and oaused tbe fraoture of the 
sknll. There was another serious injury 
on the baok of his bead and the 
bone of his left arm was brokm. Jn 
addition he reoeived other iojr?'' ^ 
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parts cf the body. The fraotore of the 
eknll was a very serioas ons and his life 
was ID danger from it. I agree with the 
Snb^OivisioDal and the District Magistial/es 
that the sentenoes imposed in this oree 
were grossly inadequate. 

It is oontended by Diwan Mehar Ohand 
on bebalf of the aooaaed that this Court 
eaDDot enhanoe the sentenoes aod inflict a 
greater punishment for the oflence than 
might have been iiflioted by the Tahsildar 
who tried the case. He has, however, no 
authority in support of this proposition and 
section 439 ( ^) is against him. U runs as 
follows: — 

" Where the sentence dealt with under 
this section has been passed by a Magis* 
irate acting otherwise than nnder section 
34, the Court shall not inflict a greater 
punishment for the oSsnce which, in the 
opinion of each Conrt, the aoonsed has 
committed than might have been inflicted 
for such offence by a Presidency Magis* 
trate or a Magistrate of the let Class.” 

The power of enhancement of sentence 
conferred npon the High Conrt by section 
439, Criminal Procedure Cede, is limited 
only' by danse (3) of that section which 
clause does not regard the differense in the 
powers of the trying Magistrate under 
ceobion 32 of the same Code, but lays 
down the general role that in oases of 
sentences passed by Magistrates not empower* 
ed under section 31, the limit of enhance* 
ment shall be the sentence that may be 
inflicted by a Presidency or a let Class 
Magistrate. This was the view taken by 
two Jadgec of the Sind Jndioial Commis* 
Stoner’s Court in the case reported as Emperor 
V. Kamal (1). Tn accordance with this 
interpretation of law this Ooart can inflict 
any punishment for the offence which in 
the opinion of the Court has been c^m* 
mitted which m'ght have been inflicted for 
each offence by a Magistrate of the First 
Class. In other words, it can inflict a 
sentence of two years’ rigorous imprison¬ 
ment in spite of the fact that the Magis¬ 
trate who tried the accused could only 
have iiflioted a sentence of 6 months’ 
rigorous imprisonment. 

I have perused the evidence for the 
proseentioD and 1 Bnd that all the witnesses 

(1) 86 Ind. Cas. 1000} 16 Cr. L. J. 712} 9 S. L.R.82. 
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say that Bur Singh struck Phnmaa Singh 
the blow npon bis forehead. Arnr Singh 
then came up and aimed a blow at his 
bead and felled him to the ground but 
Phuman Singh warded off the blow with 
hie arm and the oooseqneocs was that it 
did not hit his bead, but his arm was 
broken. Jagat Singh then came up and 
bib him on the head and all the accused 
gave him a sound beating. Under the 
oironmBtances there is very little to choose 
between any of the three Boonsed and I 
can find no reason for making any differ¬ 
ence in the sentenoea imposed upon them. 

I consider the case to be a very bad 
one and I enhanoe the sentenoea to one 
of two years’ rigorons imprisonment each 
and the fine as imposed by the Magistrate. 

SertienCiM enhanced. 


CALCUTTA HIGH COURT. 
Cbimisal RevisiON No. 59 of 1920. 

February 12, 1920. 

Fresent :—Sir Lancelot Sanderson, Kt, Chief 
Justice, ‘and Mr. Justice Walmsiey. 
NANDO LAL GUHA— Pstitioubr 

tersus 

The CORPORATION CF CALCUTTA— 

Opposite Party. 

Calcutta Municipal Act {III of 189 )), 8s. 299, 575, 
proceedimjs under—Stay of proceedinys—‘Proceedings, 
revival of, after long delay, effect of. 

Criminal proceedings under section 675 of the 
Caloutta Municipal Act were initiated against the 
petitioner on the 16th August 1916, but at his 
request the proceedings were stayed pending 
negotiations between himself and the Municipal 
Corporation. Nothing came of these negotiations, 
and on the 28th February 19application was 
made to revise the proceedings and on the 20th 
Norember 191P,. the petitioner was sentenced to 
pay a daily fine for lO days from the Ifith May 19(6: 

Held, that, in view of the special cironmstanoes 
of the case and the very great delay that had 
occurred, it most be taken that the proceedings 
had been abandoned, and that the conviction for 
an offence from the 16th May )91B, made on 20th 
November 1919, was invalid, [p. 86*, ool. 1.] 

Rale against the order of the 2od Munici¬ 
pal Magistrate, Cahutta, ~ dated the 20tb 
November 1919. 
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Baba iianmotha Naik Moohherieet for the 
Petilicicer. 

JUDGMENT. 

Sandeksom, 0. J.—This is a Sole oalling 
opOD the Cbaitnan cf the Corporation and 
the Manioipal Magistrate to thow oanee 
why the order oomplaiced of sbcnid not be 
eet aside cr why snob other order should 
not he made in the matter as may seem 
fit to this Coart. The order oomplained 
of is dated the 20th of November 1919, 
and by that order the Monioipal Magis¬ 
trate eentecoed the petitioner to a daily 
fine of eight annas for cO days from the 
16tb of May 1916, that is, Es. 15 in all, 
under seotion 575 read with seotion 299 of 
the Calentta Manioipal Aot, Ill of 1899, 

The faots of this case are to my mind 
exceptional, and the deoisicn at which we 
have arrived depends upon the exoeptional 
faots of this oaee and shoald not be taken 
as covering any other case in which (be 
faots aredifierent. 

It appears that the petitioner was con- 
vieted on the 28th of January 1916 for 
not having complied with the requisition 
which was served upon him in May 1915, 
requiring him to do certain things in 
oonneotioo with his premiees and relating 
to the drainage therein: and be was fined 
Rs. 2. Apparently he did not even then 
comply with the reqaieition and on the 
15tb of August 1916 a fresh oomplaint 
was made against him. The obarge was for 
failing to comply with the requisition under 
seotion 299 of the Aot requiring him within 
60 days to make a hoase drain emptying 
into the eewer and to do other matters “(after 
being convicted and fined Es. 2 on the 
28ih January 1916).” These proceedings 
were taken under seotion 575 of the Aot. 
On (he i9tb of August the aooueed’s son 
appeared and raid be was making arrange¬ 
ments for departmental exeootion of work. 
The order wac "Two weeks* time allowed. 
Fix I2tb September 1916.” Then on the 
12th of September proceedings were stayed 
for one month at the instanoe of the pro- 
seoation. Apparently, negotiations were 
then entered upon between the petifioner 
and (be Monioipal authorities, the petitioner 
alleging that be was too poor to carry 
out the requisition. It is not neoessary 
for ms to go into the details of the 
pegotiations, bat they seem to have lasted 


for a vary bog time. Eventaally, they 
fell throDgh and nothirg orms of them. 
Then on the 2Uh Fdbcairy 1919, more 
than two years after the prooeelings had 
been stayed, an applioation was made to 
the Manioipal Magistrate. I ^ill read the 
application, beoause the wording of it to 
my mind is somewhat annsaal: — 

“The proaeoator prays that Case No. 2580 
in which prooeedings were stayed in this 
Conrt on the 12tb of September 1916 
may be revived as iibe aoonsed has not 
Complied with the requisition of notice 
served. Prooeeding was stayed in the 
oise pending the disposal of the party’s 
applioation for departmental exeoation of 
work, as the applioation for departmental 
action has been refused, the present appli. 
cation for revival of prooeedings ia being 
made,” Upon that applioation the Magis¬ 
trate made this order: "Case revived, leaae 
summons for 16th Ootober 1919. Inform 
Sab Inspector of the date.” On the 18th 
of September the applioation was granted 
and the oaee was revived. Then on the 
20th of November, as X have already 
stated, the petitioner was oonviofed and 
the period for whioh he was fined waa 
for 30 days oommenoiug from the 16(h 
May 1916. The Municipal Magistrate 
stated in his judgment “the period for 
whioh the aoonsed has been prosecuted is 
mentioned as the 29th of January to the 
4th of August, but as the complaint wae 
filed on the 15th of August 1 oannot 
take leto oonaideration the days previoas 
to the 16tb of May.” Presumably be was 
acting under the provisions of seotion €3l 
and be was of opinion that he could not 
deal with any period more than three months 
prior to the 15th of August 1916. 

The Role that baa been obtained has 
been supported upon the grounds hrst 
that inasmuob as the prooeedings were 
stayed on the 12th of September 1916 
for one month at the inatance of the pro 
seoution and as at the expiration of that 
one month nothing was done by theoom- 
plainanf. and as he did not appear at the 
expiration of that month, it was the duty 
of the Magtfltrate under seotion 1:47 of the 
Gr.minal Procedure Code to acquit the 
accused unless the Magistrate then A 
proper to adjourn the hearing of the c-'e 
to some other day. The 
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not adjourn the ease and the oomplainant 
did not appear at the end of the month. 
It was farther argued that having regard 
to the great delay whioh had ooonrred 
from the date when the prooeedings were 
stayed ontil the applioatiou for revival 
(namely, from the 12th September 1916 
to the 25th of February 1919), it must be 
aseamed that those prooeedings were aban¬ 
doned and that the applioation for revival 
on the 25th of February, if it is to he 
regarded at all as a competent prooeeding, 
must be regarded as a fresh oomplaint. 
1 prefer to rest my judgment upon the 
second ground, namely, that having regard 
to the epeoial oiroomstaneea of this case 
the very great delay that has occurred, 
namely, that from the 12lb of September 
1916 till the 25th February 1919 ncthirg 
was done with regard to the prooeedings, 
it must be taken that those prooeedicgs were 
abandoned, and, oonscqaently I am of 
opinion that the order of the Municipal 
Magistrate convicting the petitioner of 
offenoes committed frcm the Itth of May 
and 30 days afterwards, which aonviotion 
was made on the 20th November 1919, was 

invalid. 

This Rule must, therefore, be made 
absolute. 

The 6ne, if paid, must be refunded. 

WALMSLBf, J.— I agree in the order pro¬ 
posed. I should like to add that snob 
reluctance as 1 may feel in interfering in 
this case springe from the fact that it was 
the petitioner who in the Srat inetanoe 
caused the proceedings under section 575 
to be held in abeyance. 

Rule made absolute. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Criminal Revisio.'* No. S5 op 1920. 

June 8, 1920. 

PrcAcnt:—Mr. Mittra, A. J, C. 
MOHAN— Applicawt 
versus 

EMPEROR— Non-Applicant. 

Oiitninal Procedure Code {Act V of 1898), 6. 107, 
piuceodings under^Beareatf evidence. 

Proceedings under eoctiou 107, Criminal Proccduro 
Oude, cannot Iw based upon hearsay evidence. 


Revision against the order of the Sub* 
Divisional Magistrate, Sanger, in Miscel* 
lanecus Case No, 2 of 1920, decided on 
8 tb April 1920. 

Mr. P. Loho, for the Crown. 

JUDGMENT.—The Sangor Police have 
received information from ao informer that 
Daolat Darji, aged 2?, and Mohan Ganoo, 
aged 30, two cultivators of Parsone, are 
about to become daooits. The Sub-Divisional 
Magistrate upon this ordered these two 
persona to furnUb security under section 
107, Criminal Procedure Code. Not being 
able to furnish the security, they a're 
undergoing imprisonment and have applied 
to this Court for revision. 

The Sub Inepeotor on special duty states 
that he was informed by a reliable informer 
that five persons, inolnding these two per* 
sons, were to run away from their village 
and join the gang of daooits headed by 
KuDjalsingh and Baldwaneingh. This in* 
formation was received in August last and 
the Sub'lnspeolor submitted a ooLfidential 
report to the District Superlutendent of 
Police at (be time. Three of the persons 
named have since the 19th January last 
become uotraoeable and it is believed that 
they have joined the gang of daooits, (hough 
the evidence on the point is purely 
hearsay. 

The learned Magistrate is quite right in 
calling this a novel case, but 1 cannot 
agree with him when he eays that the 
Sub-Inspector has first hand knowledge of 
the applicants’ intention. He does not 
depose to a single fact within his knowledge. 
The whole of bis evidence is hearsay based 
upon statements made to him by informers 
whom he does not name and whom he 
does not produce. Proceedings under 
eeotioD 107 cannot be based upon hearsay 
evidence. The order is so palpably and 
manifestly wrong that it must be set aside, 
and the applicants ordered to be immediately 
released. 

Order set aside. 
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LAHORE HIOH COURT. 

Civil Bsvisioh Pbiitioh No. 92 of 1920. 

April 27. 1920. 

Present —Mr. Jastioe Soott Smith. 

KARM ILAHt JlNP OTBBlta—PLilNTlFFS— 

PKTiTIOMBBS 

versus 

HAKIM. SHAH and AHOiaBR—D ipindants 

—Rbspondbnts. 

Civil Procedwe Code (Act V of IflOS), «. 107 (2), O. 
VII, r. 10, 0. XLIIl r. (1) la)—Order rettiming metno- 
rundum of appeal for presentation to proper Courts 
—Appeal, whether lies —“Piaini’*in 0. XLIII, r. (!> ia\ 
whether includes men^orandwn of appeal—Revision, 
maintainability of, 

No appeal lies agaiast an order returning a memo, 
randum of appeal for presentation to the proper 
Court. A revision is, however, competent against 
such an order, [p. 866, col 2.] » , x , 

The word “plaint” in Order XLIII, rule (1) (o),of 
the Civil Procedure Code does not include a 
memorandum of appeal, ([p. 866, col. 2,3 

Petition, onder sestion 44 of Aot IK of 
1919, for revision of the order of the 
Additional Dietriot Judge, Gajrat, at 
Gojracwala, dated the 17th January 1920. 

FACTS.—PlaintiSa brought a suit under 
seotioD 92 of the Civil Proeedure Code in 
respeot of oertain teaqf property, alleging 
that defendants, who were mutwallis of the waqf, 
had been guilty of aots of waste and were, 
therefore, unBt to hold the office of mutwalli 
of the waqf. Plaintiffs also elaimed to be 
appointed mutwallis of the waqf property in 
place of the defendants and to be put in 
possession of the same. The defendants 
objected to the valuation of the suit aod the 
trial Court appointed a Commissioner to value 
the properties in dispute. The Commissioner 
assessed the total value of the properties at 
over Rs. 8.000. The plaintiffs were called 
upon to make up ad valorem Court fees 
on the value assessed by the Commissioner, 
but this order was subsequently set aside 
by the Court and eventualy the plaintiffs’ 
suit was dismissed on the merits. The 
plaintiffs appealed to the Distrist Judge, 
who held that inasmuch as the value of the 
property in dispute had been assessed at 
over Rs. 8,000, he had no jurisdiction to 
hear the appeal. Hs, therefore, made an 
order that the memorandum of appeal should 
be returned to the plaintiffs for preseota* 
tion to the proper Court. Againstthis order the 
plaintiffs filed a petition for revision in the 
High Coart on the ground that inasmuch 
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as the bulk of the property in respeot of 
which the suit had been brought consisted 
of land which was permanently assessed 
to land revenue, the value of the suit for 
purposes of jurisdiction was not the market 
value of the land but thirty times the land 
revenue, and that the value of the suit, 
calculated in this manner, fell far below 
Rs. 5,000, so that the District Judge had 
in refusing to hear the appeal failed to 
exercise a jurisdiction vested in him by law. 

Mr. Muhand Lai Puri (with him Mr. 
Eargcpal), for the Respondents, raised 
a preliminary objection that a petition 
for revision was not competent in this ease. 
Order VII, rule 10, of the Civil Procedure 
Code, read with section 107 (2) of the Code, 
empowers an Appellate Court to return 
a memorandum of appeal for presentation to 
the proper Court. Order XLIII, rule 1 vo), 
provides that an appeal shall lie against an 
order under Order VH. rule 10. By virtue 
of section 107 (2) an appeal under this rule 
would also lie from an order returning a 
memorandum of appeal for presentation to 
the proper Court. Therefore, an appeal 
being competent, a petition for revision does 
not lie. 

fSoiT-SMiTH, J.—Order XLIII, rule 1 (o), 
applies only to orders retorniog plaints. It 
has no application where a memorandum 
of appeal is returned. Plaint does not include 
a memorandom of appeal.] 

Section 107 (2) gives an Appellate Court 
the same powers as an original Court has. 

[SooiT-SuiTH, J.—This only means that 
- an Appellate Court can make such orders as 
an original Court can. It does not mean 
that where an appeal lies from an order of 
an original Court, an appeal would aLo 
lie from a similar order of an AppelUte 
Court.] 

It has been held that the word "plaint” 
in Order XLIII, rule 1 (u), includes a memo* 
random of appeal. Eunhikutti y. Achotii i\), 
[Scoit-Smith, j.— I can hear this petition 
as an appeal.] 

Your Loidsbip can treat an appeal as a 
revision, but it is not the practice to convert 
a petition for revision into an appeal, 

[.Scott Smith, J.—If the petition has been 
filed within limitation and bears the reqtii3ite 

(l) U U, 5 lad. Dec. (n. s-) 323, 
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stamp, Ibe mere fact that it bas been presen* 
ted in Ibe ferm of a revision and not in tbe 
form of an appeal sbonld make no differeooet 
It is a case cf a boua fide mistake.] 

Mr ZojruUa for tbe Petitioners.—The 

view expressed by your Lordship that in 
Order XLIII, rule 1 (a), of the Civil Pro- 
oedare Code, the woid “plaint” does not 
inclade a “ memorandam of appeal ” is tbe 
oorreot view, and, therefore, tbe proper 
remedy in this case was by way of revision 
and not by way of appeal. Nur ud^din 
V. Fran Kishen Chihravarty (2). 
In that case a Division Benoh of the 
Allahabad High Court took the same view. 
It was held that a memorandam of appeal 
is not a plaint, and thaS therefore, no appeal 
lay from an order retarning a memorandam 
of appeal for presentation to the proper 
Court. Sections 104 and 105 of the Civil 
Procedure Code expressly provide that no 
appeal shall lie from any original or appellate 
order except where tbe Code itself provides 
for an appeal. Tbe Code nowhere lays down 
that an appeal aball lie from an order re¬ 
turning a memorandum of appeal for presen¬ 
tation to the proper Court. I submit, there¬ 
fore, that the revision is competent. 

[Scott Suits, J.—Mr. Puri, do you still 
maintain that the revision is not compe¬ 
tent ? ] 

Mr. Puri. —In view of Nur-ud-din v. Fran 
Kiihen Ohakravariy (2) I admit that the 
petition is competent. 

[ScoiT-SuiTH, J.—On tbe merits do you 
support tbe District Judge s order ?] 

I submit that tbe valuation fixed by tbe 
District Judge cannot be questioned under 
section 12 of the Court Fees Act. 

L ScoTT-SuiTii, J.—That section does not 
apply. The petitioners do not object to the 
assessment of the market value. They con¬ 
tend that a wrong rule of law bas been appl'ed 
in valuing tbe suit.] 

So far as the valuation is concerned, I admit 
that in respect of the land permanently 
assessed to land revenue the rule to be 
applied is that which is put forward in the 
grounds for revision. But there is a plot of 
hanjar land about 123 kanaU In area which 
has not been valued at all and which is not 

(2) 47 lud, Cas. 16i 16 A. L. J. 630; 40 A. 669. 


asressed to land revenue. The market value 
of that plot must be aEcertained and added to 
the value given in the grounds for revision. 

JUDGMENT.—This is an application for 
revision of the order of the Additional 
District Judge, Gnjranwala, returning a 
memorandum of appeal to the petitioners 
for presentation in the High Court. Mr, 
Mnkand Lai Puri for the respondents 
raises a preliminary objection that an 
application for revision is not competent 
heoanse an appeal lies nnder Order XLlIf, 
rale l(u), read with section 107 of tbe 
Civil Procedure Code. Section 107 (2), Civil 
Procedure Code, lays down that an Appel¬ 
late Court shall have the same powers and 
shall perform as nearly as maybe the same 
duties as are conferred and imposed by 
this Cede on Oonrts of original jurisdiction 
in respect of suite instituted therein. Order 
XLTIT, lule 1(a), allows an appeal from an 
order under rule 10 of Order VII, return- 
ing a plaint for presentation to the proper 
Court. Counsers contention is that the word 
plaint’ here includes a memorandum of 
appeal. Now under section 107 an Appel¬ 
late Court DO doubt has powers to return 
a memorandum of appeal for presentation 
to the proper Court just as a Court of 
original jurisdiction bas the power to return 
a plaint for a similar purpose, but while an 
order returning a plaint is made appealable 
under Order XLIIT. rule l(o), nothing is 
said about an appeal lying from an order 
returning a memorandnm of appeal. It was 
held by a Division Bench of the Allahabad 
High Court in a case reported as Nur ud din 
V Fran Kishen Chokratarty (2) that a 
memorandum of appeal was not a plaint 
and that no appeal lay against an order 
of an Appellate Court directing a me- 
morandnm of appeal to be returned for 
presentation to the proper Court. Mr. Pun 
in support of bis argument refers to 
Kunhxkutti v. Achotti (1) in which it was 
held that an appeal did lie from an order 
returning a memorandum of appeal. I, 
however, prefer the Allahabad ruling report¬ 
ed as Nttr-ttd-din v. Fran Kishen Ohakravatiy , 
(2) which if, in my opinion, in aooordanca 
with the actual wording used in Order 
XLIII, rule 1 (a), of the Code. I, therefore, 
hold that no appeal lay from the order of 
tbe Additional District Judge and that 
tbe petition for revision is competent, 
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In the first Ooart a Commissiocer was 
appointed to assess the valae of the property 
in dispute, and the value fixed by him 
exceeded Rs. 8,000. In order to arrive 
at this he valoed 159 kanah' 17 marlaa of land, 
part of the property in dispute, 
at Rs. 5,957, whioh be held to be the 
market value. This laud, however, is as* 
sessed to land revenue as appears from the 
fard attaohed to the plaint, the land revenue 
being Bs. 23<1*3. The value of this land 
for purposes of Court fee and jnriediotion 
is ten times and thirty times reepeotively 
of the asseieed land revenue and it was 
inoorreot for the lower Appellate Court to 
adopt the market value as the oorreot 
value for these purposes. In addition to 
this land there is another pint of 123 kmals 
14 marlas out of whioh 2^ kanah is oul* 
tivated and the remainder unoultivated. The 
oultivated portion is assessed to land revenue 
at Re. 0 6*9 and the unonltivated portion does 
not appear to have been assessed at oil, and 
if this is so its market value should be as* 
oertained. 

I, therefore, allow the revision and setting 
aside the order of the lower Appellate 
Court, remand the ease thereto in order 
that it may assess the value of the property 
in suit (1) for purposes of Court-fee and 
(2) for purpose of jnriediotion in aooordamoe 
with the rules. Having done this, it will 
be able to see whether the total value is 
within its jorisdiotion or not and will be 
in a position to pass a proper order. 
Costs in this Court to be oosts in the 
oause. 

Revision allotted', 

Case reTtandei, 


PATNA HIGH COURT. 

AppBiL FBOM OaiGiKAL Dbcbeb No. 139 

OP 1917. 

Maroh 23. l!^20. 

Present'. —Mr. Jnstioe Das and Mr. 
Juetioe Adami. 

JAG SAHU AMD AKOTHgB*^PLAIMT<PPS^ 

Appellants 

versus 

Rai RaDHA KI8HUN and othbbs— 
DbPBMDAMTS ~Rf 8POND&NT8. 

Hindu Lattf—TFidow, alienation hy -^Cee^ies, payment 


of, whether legal nccessUy—lnterest, high rate of, 
necessity for, proof of—Barden of proof, 

The reveraionary heirs of a Hindu widow are 
not bound by a debt incurred by her for the payment 
of cesses, [p. 869, col. ].] 

Where a mortgagee from a Hindu widow sues to 
enforce his mortgage against the reversioners of the 
widow, and the principal is found to have been 
advanced for necessity, the question as to' the 
necessity for the rate of interest does not arise and 
ought not to be gone into, unless the defendants 
by their written statement specidcally raise that 
question, [p. 869, ool. ?; p. 874, col. 1.] 

Appeal from a deoision of the Subordinate 
Judge, Mozafferpore. 

Messrs. P. E. Sen, 0. 0. Dji, Sunder L 2 I 
and Saiy i Sunier Bose, for the Appellants. 

Messrs. Ktdwant Sakay and Kaihspatti, 
for the Respondents. 

JUDGMENT. 

Adiut, J.^This appeal arises out of a 
suit in whioh the plaintiffs sought to 
reoovsr Rs, 14.500, the prinoipal and interest, 
dus on a simple mortgage bond. The 
plaintiffs alleged that the bond was exeouted 
on the 2l8t Ootober 1902 by Musammat 
Bsohu Koer. widow of Rai Gudur Sabai, 
in favour of Tulshi Das and Harakh Das, 
who, by a deed dated 13th Febrnary 1905, 
assigned it to the plaintiffs. The oonsi* 
deration for the bond was a payment of 
Rs, 775 bearing interset at the rate of 
Rs. 2 per oent. per mensem with six-monthly 
rests, and the dooument shows that the 
objeots of the loan were: 

(а) to re-pay Rs. 125 due to Dr. Leakat 
Hussain on a band-note; 

(б) to re-pay Rs. 201 due to Damri Das 
on a hand-note 

(c) to re-pay Rs. 275 lent by Damri Das, 
and 

(d) to provide the widow with Bs. 171 
in oash. 

The defendants, the minor sons of the 
late Rai Mahabir Prashad who suooeeded 
to the estate of Rai Gudur Sabai as 
nearest reversionary heir, oontested the 
suit denying that the bond was genuine 
or that oonsideration passed. They asserted 
that, even if the bond was exeouted by 
Musanmaf Beohu Koer as alleged, she Was 
kept in ignoranoe of its oonients and that 
there was no legal necessity for the borrow¬ 
ing, while they desoribed the rate of in¬ 
terest stipulated for in the bend as being 
"contrary to law and enquity a-cd slto^'ethej. 
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improper” and ooDtecded that the estate 
of Bai Ctadar Sahai oonid not be boand 
by it. 

The learned Snbordinate Jodge found 
that the bond was genuine and was duly 
executed by Musammat Beobu Koer, who 
understood its oontenis and received Bs, 171 
in cash, the balance befog set off against 
the antecedent debts mentioned in (a), (b), 
(c) above. He held that at the time the loan 
was taken there was pressure on the 
estate and money was wanted. The deed 
of assignment of tbe bond to the plaintiffs 
was also found to be genuine and for con* 
sideration. In considering, however, the 
items making op tbe sum of Rs. 775, 
tbe Subordinate Judge decided that only 
the items (a) and (b) could be held to be 
debts incurred by Mvbammoi Beobu Koer 
for legal necessity. With regard to item 
(c) it was found that tbe sum of Bs. 275 
bad been borrowed with the object of 
recovering property sold for arrears of 
cesses, and a debt incurred for that 
object by a Hindu widow could not bind 
tbe reversionary heirs, while item (d) 
Bs. 171 was taken in cash partly if not 
wholly for tbe pnrpose of paying cesses and, 
therefore, could not bind tbe defendants. 

With regard to the interest claimed, 
tbe lower Court found that there was no 
evidence to show that the pressure fcr 
re*pajment of tbe debts was so great as 
to compel Musammat Beobu Koer to agree to 
pay compound interest at tbe high rate 
stipulated and that tbe plaintiffs bad failed 
to prove that efae could not get money at 
a lower rale. Tbe Subordinate Judge 
awarded simple interest at tbe rate of 24 
per cent. As a result the plaintiffs obtained 
a decree only for re payment of the items 
(a) and (6), namely, Bs. 32& with simple 
interest as above stated. 

The plaintiffs have appealed to this Court 
on Ibe ground that tbe lower Court 
eried in finding that the sums of Bs. 275 
and Rs. 171 [items (a) and (d)] were not 
borrowed for legal necessity, and in chang¬ 
ing the rate of compound interest under 
tbe bond into simple interest. There is a 
oross'objeotion by tbe respondents that 
the findings of tbe Subcrdicate Judge as 
to tbe gennineneea of tbe bond and deed 
of assignment were wrong, and that, even 
if the bond was duly executed, tbero was 


no legal necessity for the debt due to 
Dr. Leakat Hussain or for the band-note 
executed in favour of Dumri Das, and 
that there bad wrongly been thrown on 
tbe defendants tbe onus of proving absence 
of legal necBBsity. 

We have carefully considered tbe evidence 
as to the exeention of the bond and of tbe 
deed of assignment and tbe passing of con¬ 
sideration in both oases ; it is quite one-sided 
and fnlly proves not only that the two docu¬ 
ments were duly executed as alleged by 
tbe plaintiffs, but also that consideration 
passed, and that Musammat Beobu Koer 
was oongisant of tbe terms and conditions of 
the bond. 

Tbe existence or absence of legal neaes- 
sity for each one of the items included 
in the bond has besn questioned by either one 
or tbe other of tbe parties to this appeal 
and cross-objection. 

It is quite clear from the oral and 
documentary evidence that tbe debt of 
Bs. 125 to Dr. Leakat Hnssain was 
incurred for bis fees and medicine daricg 
the illness of Musammat Beobu Koer’s daugh¬ 
ter, Musammat Bbagwati Koer, and there ie 
no doubt that there was legal necessity 
for tbe debt. 

Similarly in tbe case of the debt due 
to Dumri Oas of Bs. 204, the evidence 
goes to show that tbe money was borrow¬ 
ed for lodging and other necessary family 
expenses. At the time these loans were 
taken, Musammat Beshu Koer was involved 
in litigation with her daughter in-law 
regarding Probate of the Will of Bai Gudur 
Sabai and by reason of this dispute, though 
tbe property left by her husband brought 
in an income of over a lakh yearly, rents 
could not be collected, while it seems that 
Bai Qudur Sahai left debts amounting to 
five lakhs. We are satisfied that due 
inquiry was made by Dumri Das as to 
the necessity for the loan and that Musammat 
Beobu Koer was at that time in need 
of money to supply the necessities of 
life. 

The respondents’ cross-objection that these 
two items of debt were not incurred for 
legal necessity cannot be upheld. 

With regard, to the two other items, 
which have been disallowed on the 
same ground, namely, that the money 
was borrowed to satisfy a personal 
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oblisfttioB» to pay oesaes or to get the 
Bale of a portion of the eatate boW for 
arrears of oessea set aaidet the learned 
Oonnael for the appellantSi while agree* 
iog that it is settled law that the pay* 
ment of oesses by a Hindu widow is a 
personal obl‘g»tion which cannot bind the 
reversionerSi eontends that there m^y be 
eases where snob payment would become a 
legal neoessity. He suggests a ease where 
the whole estate is abont to be sold for 
arrears of ce9S9s so that after the sale 
the widow will have no souroe of income 
from which to meet the daily neces¬ 
sities of life or to pay off debts the 
payment of which is a legal necessity! 
and urges that in such a case the pay¬ 
ment of the cess would be a legal necesai* 
ty. That is an extreme case and does 
not 6t in with the oiroumstaoces of the 
present one, and we see no reason to 
depart from the well-settled principle that 
the reversionary heirs of a Hindu widow 
are not bound by a debt incurred by her 
for the payment of cesses. 

It is next contended by Mr. Sen for 
the appellants that, with regard to the 
loan of B>a. 275, only Ra. 200 was to be 
spent on payment of oesses and the rest 
was for family purposes. The evidence, 
however, as to the portion of the total 
sum which was to be taken for oesses 
is uncertain, while Damri DiS from 
whom the money was taken says that 
the whole sum was for payment of 
oesses. 

We thus uphold the findings of the 
lower Court with regard to all four of 
the items. 

We finally come to the question whether 
the lower Court was right in reducing 
the interest from compound to simple 
interest. The learned Sobordinate Judge 
held that it lay on the plaintiffs to prove 
that the pressure on the estate was so 
heavy, ani the difficulty of getting money 
at a less rate of interest was so great, 
that the compound interest agreed on in 
the bond was reasonable. He relied on 
Sarmfinoje Narain Singh v. Eamprosad 
Singh (1). 

Ln the case of liatoah Natir Begam v. Bao 



Baghufiath Singh (2) their Lordehips of the 
Privy Connoil deoided that it ie inenmhent 
on those who eapport a mortgage made 
by a manager of a joint Hindu fatnily to 
show not only that there was a neoessity 
to borrow bat that it was not unreason* 
able to borrow at a high rate of interest, 
and that decision has been followed by 
the Allahabad High Court in Makrand 
Singh V. Kallu Singh (3). The same 
principle would apply even more m 
the case of a mortgage by a Hindu 

widow. 

In the case of Prem 8ukh Da$ v. Eom 
Bhujatcan Mahto (4) my learned brother, 
sitting with Contts, J.. considered the case of 
Nautab Hazlr Begam v, Bao Raghunath Singh 
(2), and pointed out that there the want of 
necessity for the high rate of interest 
was put forward in the written state¬ 
ment of the defendants and held that 
the ruling of the Judicial Committee 
applied where want of neoesaity was 
pleaded. 

We have then to look at the written 
statement of the defendants. There they aver 
that ^ the rate of simple and compound 
interest is altogether contrary to law and 
equity and is altogether improper. It is 
never fit to be enforced in any way nor 
are the plaintiffs entitled to get the same. 
Moreover, these defendants beg to submit 
that the estate of Rai Gudur Sahai is not 
and cannot be bound by such hea\^ rate 
of interest, especially after expiration of 
Buch a long period the rate of simple and 
compound interest cannot be allowed. 

This is not an averment of want of 
necessity for the high rate of interest, it 
is a contention that the interest is ancon* 
eoionable, and it has not been found to 
be such. There is in fact no plea in the 
written statement that there was a want 
of necesbity for tbe high rate of intfirest 
and there was no issue framed on this point. 

Under the oiroumatanoes, following the 
ruling of this Court in tbe case oF 
prern 8ukh Das v. Bam Bhujaican Mahto (4), 
oO lud. Cas. 434; 41 A. 67t; 36 M. L. J. 621 

17 V L- 21 Bom L, R.4SI 

2(5 M L T. 40;35C. L. J. 80! (1919) M. W. N. 498 
1 U. I’. L. CP- C.) 49j a L. W. 188; 46 1 A. 145 


(3)'50 Ind. Cas. 640j 41 A. 681; 17 A. L. J. ( ■-; I 
U. P. L 11. 73. 

u, 52 lud. Gas. 964i (1919) Pat. 4Gi) ! P, h. T. f-i. 


(uep, L.J. 4^2, 
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we mast hold that in the absenoe of a 
plea by the defendants that there was 
no neoessity for oomponnd interest, the 
lower Oonrt was wrong in holding it 
inenmbent on the plaintiffs to prove that 
there was neoessity and that the rate was 
reasonable. 

As a result the oross objeotion is die* 
allowed and the appeal allowed in part. The 
decree of the lower Conrt will be modified 
to ibis extent that in plaoe of simple in* 
terest at 2 per oent. per mensem oompoand 
interest at the rate claimed will be allowed. 
The appellants will get oosts proportionate 
to their snooess. 

Dig, J.—I agree, I desire, however, to 
express my opinion on the qnestion whether, 
when the mortgage transaotion is established 
against the estate as having baen entered into 
for a jastifying necessity, it is open to the 
Court to reduce the rate of interest men • 
tioned in the bond on the ground that 
there was no necessity to borrow at the 
rate of interest mentioned in the bond. In 
dealing with this question, it is necessary 
that there should be no confusion between 
the different principles on which the Courts 
of law have reduced the rate of interest. 
Acting on one principle, the Courts of law 
have reduced the rate of intereit when they 
have been of opinion that the agreement 
to pay an exorbitant rate of interest was 
the result of undue influence on the part of 
the money-lender. On this point, 1 ex* 
pressed my opinion as follows in a recant 
case [Frem Sukh Daev. Ram Bhujaioan Mahio 
(4)]: '‘When all (be oases relating to 
money-lending transactions are examined, 
it will appear that the Court has relieved 
the debtor by reduoing the rate of interest 
only when it has been satieHed that the 
lender was in a position to dominate the 
will of the borrower and that the ‘bargain’ 
was UDOonsoionable within the meaning of 
section 16 of the Contract Act. It is only 
the oononrrenoe of these two elements that 
can justify the Conrt in granting relief to 
the borrower.” I still adhere to the view 
which 1 expressed in the case of Prem 
Sukh Das v Ram Bhujawan Mahio (4) and 
I am still of opinion that, in the absenoe of 
these essential elements, the Conrt is not 
at liberty to make a new contract for the 
parties. It is snfficient to say that in this 
case it has not been found that the money¬ 


lender was io a position to dominate the will 
of the borrower. 

The other principle is that the Court is at 
libarty to reduce the rate of interest if it 
is not shown that there was any necessity 
to borrow at the rate of interest mentioned 
in the bond. In other words, the necessity 
for the loan being established, it is still 
open to the Court io enquire into ther 
neoessity for the rats of interest. I desire 
to dicoQSS the qnestion whether (here is 
any justiBcation for this view in Hindu 
Law and how far the dsoieions of the 
Judicial Committee have gone in this: 
matter. 

It may be taken as established (bat 
under the Hindu Law, a Hindu widow baa 
a special estate in the properties left by 
her deceased husband which cannot be’ 
described by any of the well-known terms 
of the Boglisb Law of real proparty. For 
certain pnrposes, however, her powers are 
as wide as tboss of a fall mala owner. 
The restriction on her power of alienation' 
is not an absolute one. For certain pur¬ 
poses denominated necessary pnrposes, ebe 
is oompstent to alienate the estate and to 
bind that estate in the hands of the re* 
versiooere. This is admitted; but what is 
not admitted is that she can bind the 
estate in the bands of the reversioners for 
the payment of interest agreed to be paid 
by the widow without farther proof of 
neoeesity. It is admitted that the necessity 
supports the alienation for the principal 
sum saonred, but it is denied that the 
alienation stands good for the entirely of 
the interest due io respect of the tran* 
saotioD witbont proof of further necessity. 

It is remarkable that very little is to 
ba found io the ancient texts on the 
snbject, bat this is bscause, as Mr. Myane 
suggests, restriction under the Hindn Lsw 
was the rale, absolate power the exception. 
Bat it is andoabted that the power of the 
Hindu widow to deal with the estate is 
placed on the same footing as the power 
of the managing membsr of a joint family. 
It is oerta’n that the power posiesjsdbya 
Hindu widow is not less, tboagb it is not 
more, than that which resides in the 
managing membjr of a jaint family. I 
can find no text that deals with the ques¬ 
tion of iotereat iu relation to the tranaac* 


INDIAN OASBS. 


871 


Vol. liVl] 

Jia BiHU V, BiDHi SIBHITN. 

tioQ o! the managing member of a joint 
family, bat we may usefally eonsider in 
this eonneotion the qaestion of the liability 
of a eon to pay the interest dae in respaot 
of a debt inoarred by bis father. In re> 
ferriog to this branoh of the law, I am 
not forgetting that the liability of a son to 
pay the debt of hie father arises only on 
the death of hie father and is determined 
on a somewhat different prinsiple from 
that adopted to fix bia liability on the 
transaotion of bia father as the managing 
member of the joint family. But, in my 
view, oDOe the liability ia aeoertained, the 
qaestion of interast mast stand on the same 
footing, whether you seek to make him 
liable on the debts of his father after the 
death of his father, or whether yon seek to 
make him liable on the transaotion of his 
father as the managing member of a joint 
family. It is, in my view, very important 
to see whether there are any anoient texts 
dealing with the qaestion of interest. If 
it is established that a son, where bo is 
bonnd to pay the debt of bis father, is 
bound to pay the same with the interest 
agreed to be paid by the father,—if it is 
not open to him to say, "I may be liable to 
pay the prinoipa), bat there is no reason 
whatever why I should be oompelled to 
pay the exosssive interest agreed to be paid 
by my father,” 1 do not see on what 
prinsiple it oan be said that a son saed as 
a member of a joint family on a Iransao- 
tion entered into by bis father as the manager 
of the family oan challenge the rate of interest 
where he admits the neoessity for tbs loan 
itaelf, ezoept, as I have said before, on the 
ground of nndne inflaenoe. Onoe the lia* 
bility of the joint family for interest on a 
transaotion by the manager thereof is 
established, there ia no escape from the 
oonolusion that the estate is eqaally liable 
for interest on a transaotion by the widow, 
for, as I have said before, the power of a 
Hindu widow to deal with the estate is 
plaoed by the Hindu lawyers on the same 
footing as the power of the manager of a 
joint family. In my view, the liability of 
the estate for interest due is the same, 
whether that liability arises on the trail* 
saotioD of a Hindu widow or of the rnana* 
ger of the joint family, and is oo*extensive 
with the liability of a son in respect of the 
debt inoarred by bis father, 


There is a text of Vrlbaspati to the 
eCfsst that sons mu^t pay the debt of their 
father, when proved, as if it ware their 
own, that is with interest (see Sbayama 
Gharan Sarkar’s Vyavastha Ohandrika, 
Volume I, page 241). This rule is of oouraa 
Bubjeot to exceptions asregardsimmoraldebts, 
which need not be considered. According to 
the text, therefore, debt includes such interest 
as was agreed to ba paid by the debtor. 
The liability of the son to pay the debt 
being established, be must disobarge it, as 
if the debt were his own, that is to say, 
with Buoh interest as was agreed to be paid 
by the father. In my view, the liability 
of the reversioners stands exactly on the 
same footing. Oaoe the necessity for the 
debt is established, it must be assumed 
that the widow oompletely represented the 
estate, and thereafter it is the estate that 
is liable to disaharge the debt as if the 
debt was inoarred by it. Onoe the com¬ 
plete identity of the widow with the es* 
tate ia established, it is difficult to see on 
what prinoiple the estate oan be allowed 
to take Dp a position different from the 
widow beraalf. In my view, onos the 
neoessity for the debt is established, the 
estate oannot be beard to pat forward a 
defence not available to the widow herself. 
The original neoessity supports the transac¬ 
tion and binds the estate, into whoever’s band 
the estate may ocmo. 

It is neaessary now to consider how far 
the oases have gone. The foundition of all 
the deoisioDs of ooorse is the ease of 
Hunoomanpersani Pariiayv. Musammat Bxbooee 
Manrcj Koonweree (o). After laying 
down under what oiroumatanaes tbe manager 
for an infant heir can charge an estate not 
bis own, Lord Justice Knight Bruce pro* 
oeeded to say as follows:— Their Lord¬ 
ships think that the lender is bound to 
enquire into tbe necessities for the loan, 
and to satisfy himself as well as he oan, 
with reference to the parties with whom 
be is dealing, that the manager is acting 
in the particular instance for the benefit 
of tbe estate. But they think that if he 
does 80 inquire, and acts honestly, the 
roal existence of an alleged, snffioient and 
reasonably credited necessity is not a oon- 


(61 6 M I A. .3!) h 18 W. E. 81h.; Sovo^tie - 2 
Suth. F. J. iU, I Sar. F. C. J. I’J i:. ' 
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ditlon precedent to the validity of 
his ofaarge, and they do not think 
that, under snoh oiroamstanoes, be is 
honnd to see to the applioation of the money.” 
It seems to me that this ease is no antboriiy 
for the proposition that the creditor must 
not only prove the neoeseity for the loan, 
bat also the neoeBsity for the rate of in¬ 
terest. All that the creditor is requir¬ 
ed to do is to icqaire into the neoes- 
eities for the loan and to satisfy himself 
that the borrower is aotiog in the partioalar 
instance for the benefit of the estate. There 
is no EDggestion at all that, onoa the 
creditor is eatiefied as to the necessity for 
the loan, he mast solemnly proceed to 
inquire whether the loan ooald be secured 
at a lower rate of interest elsewhere. The 
necessity for the loan being establiseed, it 
must follow that the loan could not be 
secured on better terms elsewhere, for, if 
it could, there is no reason why the widow, 
who, it must be remembered, completely 
represented the estate, and was entitled to 
the income of the estate for her lifetime, 
should agree to reduce her income by taking 
a loan on more onerous terms. Speaking 
with great respect, it seems to me that the 
disouBsion of this question has missed one 
important poibt, and it is this, the Court 
is entitled to presume the existence of any 
fact which it thinks likely to have happened, 
regard being had to the common course of 
natutal eveute, bumau oouduot and public 
and private business, in their relation to 
the facts of the particular case.” Section 
114, Evidence Act The simple question is 
this, a person has an opportunity to borrow 
at a lower rate of interest, is it likely 
that he would botrow at a higher rate of 
interest P Is it the common coarse of natural 
events for a person to borrow at a higher 
rate of interest, when be has the opportunity 
to borrow on less onerous terms p There 
is a general rale of universal application 
that a man having a right to act in either 
of two ways shall be assumed to have 
acted aooording to hie interest. This 
rule is founded on the still more general 
rule that a person is assumed to know bis 
own interest. If it is permissible to make 
the aseumption in the case of a Hindu 
widow taking a Iren for a justifying estate 
necessity, it^is d.ffionlttosee why it should 
be for the cieditor to show that the 


borrower could not have obtained the loan 
on more advantageous terms elsewhere. 
Only in two oases would the assumption 
be wrong, firstly, when there is no justify-, 
ing ueoessity for the loan, for then the 
widow would be eager to obtain the loan 
on whatever terms she may secure, and 
secondly, when the creditor is in a position 
to dominate the will of the widow, for 
then her consent to take the loan on onerous 
terms is not a free consent. In my view, 
the necessity for the loan being established 
and there being no proof that the creditor 
was in a position to dominate the will of 
the borrower, it must follow in the common 
course of natural events that the borrower 
could not have secured the loan on more 
advantageous terms elsewhere. 

There is another matter which must he 
considered in this eonnestion. According to 
the decision of Lord Justice Knight Brnos, 
the creditor is amply protected so long as 
be makes the enquiry aud honestly satisfies 
himself that the necessity exists. Now, 
what form is this enquiry to take P Is he 
expected to make a tour through the principal 
banking bouses in the town or is it eoough 
for him to ask the borrower whether he 
could not secure the loan on moreadvan> 
tageous terms elsewhere. My object in 
raising this question is to show that either 
the undertaking must be an impossible oue 
for the creditor, for the bankiog bouses 
would be within their rights in refusing to 
disolofe their business to a rival, or the 
enquiry must, in the nature of things, 
degenerate into an absured formality and 
would consist in the lender putting certain 
formal questions to the borrower. When 
Lord Justice Knignt Bruce said that the 
lender is bound to enquire into the neces¬ 
sities for the loan, he never meant to lay 
down that the lender must proceed further 
and solemnly satisfy himself as to what he 
is entitled to assnme, namely, that in the 
common course of natural events, the 
borrower would not agree to his terms if 
be could secure the loan on better terms 
elsewhere. 

There is one argument, however, which 
1 must not omit to consider. It ie said 
that if the properties hypothecated afford 
a soffioient security for the loan, there is 
olearly no necessity to borrow at an ex¬ 
orbitant rate of interest. It must be T9* 

• * * 
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membered that the qaestion ander disdas* 
sion arises only in sonneotion with the 
dealings of qnalided owners, and in-dealings 
by qaalided owners it san never bs said 
with coD&denoe that the seoarities offered 
by him or her are a good or snffioient 
seonrity. A oreditor lending money to a 
qnalibed owner lends with a oertainty of 
knowledge that litigation will follow, and, 
when it is remembered that the costs 
allowed by oar Coarta are only a small 
proportion of the oosts aotnally inenrred 
in proseenting the olatm throagh tbe 
tedious prosesses of Coart after Court, when 
it is remembered that it takes years for 
tbe oreditor to real-za his money, during 
which time every procedure known or un* 
known to law is resorted to for the pur¬ 
pose of delaying or defeating and, in any 
event, harassing the oreditor, tbe injastice 
of reducing tbe interest agreed to ba paid 
beoomes manifest. If there were no later 
decisions of tbe Judioial Committee to 
guide or control us, I would unhesitatingly 
bold that once the necsesity for the loan 
is established, there is no power in tbe 
Court to reduce tbe interest except on 
proof that the lender was in a position to 
dominate tbe will of tbe borrower, or 
that tbe *' bargain ” was unconscionable 
. within tbe meaning of section 16 of the 
Codilraot Act. 

Tbe first osee which I ought to consider 
is the case of Hurro Noth Rat O^owdhurt v. 
Sandhir Singh (6), Tbe interest agreed to 
be paid in that case was 18 per cent, per 
year. With reference to tbe interest charged, 
the High Court said as follows **We do 
not think that tbe plaintiff is entitled to 
this high rate of interest as a charge 
upon the estate. Bat we are of opinion 
that tbe ends of justioe would be quite 
met by allowing him interest at tbe rate 
of 12 per cent, per annum * * 

The passage cited leaves no donbt in my 
mind that the decision rested, to quote the 
words of Lord Pbillimore in tbe case next 
to be oiled, ' upon a suppoEed discretion 
in the Court or an inference by tbe Judges 
as to tbe sum which would be sufficient to 
compensate the mortgagee.” It is now 
established that there is no such discretion 


(6) 18 C. Pill 18 L A. 1, 16 Iiid. Jur. 3 'j 5 Bar. P. 
p. J. 84?{ 9 lud. Dee, (n. b.) 207. 


in tbe Court, and that tbe Coart ie not 
at liberty to make a new contract for the 
parties. Tbe decision-of tbe Jndioial Com* 
mittee on appeal was in these words 
“ Was there a necessity to borrow at the 
rate of 18 per eentr’- That is a qaestion 
to which be ought to have applied 
bis mind ; and if it were unreasonable to 
suppose that tbe widow could not borrow 
the money at a less amount than 18 per 
cent, be ought not to have charged her 
that interest. Their Lordships think, there¬ 
fore, (bat tbe High Coart was right in not 
allowing interest as against tbe estate at a 
higher rate than 12 per cent. ” It may be 
said that the Judicial Committee accepted 
the view of tbe High Court in tbe matter, 
a view which did not commend itself to 
Lord Pbillimore in tbe ease which 1 must 
next consider. But it is impossible to 
ignore that the Judicial Committee did cast 
on tbe lender tbe duty of considering the 
propriety of charging interest at tbe rata 
claimed by him. If there was nothing in 
tbe later decision of the Judicial Committee 
to suggest that a different rule should be 
adopted, 1 would, with all humility, be 
bound to give effect to ibat decision, what* 
ever my own view may be in the matter. 

Tbe next case is tbe case of 6 
Begam v. Bao Baghunath Singh (2). The 
written statement filed in that case speoifi* 
oslly denied that there was any neceEsity 
to borrow tbe money at tbe rate of interest 
mentioned in tbe bond. This. will appear 
from tbe judgment of tbe High Court re¬ 
ported as Rao Baghunath Sir.gh v. Nazir 
Begam (7). With reference to tbia 
specific denial in tbe written statement, 
Lord Pbillimore delivering (he judgment of 
the Judicial Committee said as follows 
“in the view which the High Court took 
cf this plea, a view from which their Lord- 
ships fee no reaeon to differ, it made it 
open for tbe defendants to contend that 
though the neeeesity fer berrowing the 
principal sum was accepted, there was no 
necepsity to borrow on the very onerous 
terms cf this mortgage. This line of defence 
being thus open to tbe defendants, the 
principles laid down by this Board in Buno 
Nath Bat Oh')udhu7i v. Bar.dhir Singh (G) 
and in Nond Bam v. Bhupal Singh (S) 

{?) 19 Ind. Cas. 639. 

(8) 13 Ind. f a?. 5; 8 A. L. J, 129-i; A, ir6. 
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Id my view, it is impossible to 
misaoderstacd the deoision of tbe Jadiolal 
Committee, Tbe priooiples laid down io 
the oases oited do not apply, if tbe line 
of defenoe is not open to the defendant?;, 
and snob a line of defense is not open to 
the defendants if it is not epeoifiaally raised 
in the written statement. I take it as 
settled by tbe Jndioial Committee in this 
ease that the plaintiS is not sailed upon to 
prove tbe nesessity for the rate of interest 
unless he is reqaired to do so by the 
defendant. To this extent then tbe Jndioial 
Committee has enoroaohed on the rale 
wbioh I 6nd established on prinoiple, 
namely, that tbe neoessity for tbe loan being 
fonnd to exist, and there being no proof 
that the lender was in a position to domi* 
nate tbe will of the borrower, tbe neoes* 
eity for tbe rate of interest mast be assumed 
to exist nntil tbe contrary is shown. On 
this oase I am bound to bold that if the 
defendant does speoifioally deny tbeneoes* 
eity for tbe rate of interest, but not other* 
wise, tbe Court is entitled to. and even 
bound to, investigate into tbe neoessity for 
the rate of interest, and to reduoe tbe 
interest if it is not satisfied that there was 
a necessity for the rate of interest. 

I now come to the last oase, tbe oase of 
Manna tal v. Karu Singh (9), The judg¬ 
ment of the High Court, so far as I know, 
baa not been reported, bnt I have ex¬ 
amined the original records of the oase and 
I find that tbe High Ooart reduoed tbe 
rate of interest in this oase on tbe ground 
that tbe bargain as to interest was onocn- 
soionable on the faoe of it and that, there¬ 
fore, the Court was at liberty to reduoe the 
rate of interest. The exact words of the 
High Court were as follows “ As regards 
issue No. 5, there oan he no doubt that under 
tbe provisions of section 74, Contract Aot, 
tbe stipulation for enbanoed compound in¬ 
terest is a penalty. The unoonsoionable 
character of tbe bargain ie apparent on 
the faoe of it, and we are, therefore, olearly 
of opinion that the stipulation in tbe con¬ 
tract cannot be enforced and that all that 
can be decreed is tbe principal of the two 
bonds, with simple interest at tbe original 
bond rate of 18 per cent.’* It is this view 
which prevailed in the Jndioial Committee. 

(9) 60 Tnd. Oo8.766j 1 P.L. T. 6 (P. C.). 
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Lord Phillimore delivering the judgment ol 
tbe Jndioial Committee said as follows 
* There ie, however, a question as to in¬ 
terest, as to wbioh their Lordships are in* 
dined to agree with tbe view taken by tbe 
High Court. ” His Lordships then quoted 
with approval tbe deoision iu the case of 
Nawah NozW Begamy Rao Baghunath Singh 
(2) and concluded as followsThese 
principles must be applied to the present 
oases. In conformity therewith, tbe nsoes- 
sity for the high rate of interest secured 
by these bonds must ba proved, if it is to 
stand. And in this matter their Lordships 
are not disposed to interfera with tbe view 
taken by the High Court. ** This deoision, 
in my judgment, cannot be read as having 
departed either expressly or by implication 
from the prinoiple laid down in the case of 
Nawah Nazir Begam v. Rao Raghunath Singh 
( 2 ). 

On an anxious consideration of the deoi- 
eions of the Judical Committee, I hold that 
the question as to tbe neoessity for the 
rate of interest does not arise and ought 
not <0 be gone into, unless tbe defendant 
by hii written statement saecifisally raises 
that question. In this oase tbe defendants 
did not raise that qoestior, and, therefore, 
tbe Court below erred in going into that 
matter. 

I agree with the order proposed by my 
learned brother. 


LAHORE HIGH COURT. 

SacoND CiriL Appeal No. op 

1920. 

June 22, 1920. 

Freienti —Mr; Justice Abdul Raoof. 
ILAUDDIN —Dependant— 
Appellant 
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AMIR ULLAH—pLAiNriPP— 
Mu8-2mmat SU6A JAN and otbees— 
Dependants—Respondent.^. 

Custom—Alienation by widow — Consent of rever» 
sioner — Acfiuicscence — Mutation, failure to object to, 
effect of- -Alienee making imj»vvements—$ilence—~ 
Estoppel. 



mDIAN OASBS. 


875 


Val. LVI] 

ILi-UD'DlN V, AHIB ULIAH. 

A widow permitted an oooupanoy tenant to ex* 
oliaDge one of his oocnpanoy fields with a non>ocou> 
panoy one. Plaintiff, one of the collaterals of the last 
male holder and a lamhardar, not only did not object 
to the exchange bat was present when mntation 
was sanctioned and affixed his seal to the •patwari’s 
report. Subseqnontly the ocoapanoy tenant sank a 
well in the field obtained by him under the exchange 
and even then the plaintiff raised no objection. Six 
years after the exchange had been effected, he brought 
a suit for a declaration that the exchange would not 
affect his reversionary rights; 

Held , that the plaintiff, having acquiesced in the 
exchange and having failed to object to the sinking 
of the well by the defendant, was equitably estopped 
from now objecting to the exchange, [p. h76, col. 2 ] 

Second appeal from the deoree of the 
Distriot Judge, Attook at Gampbellpore, 
dated the I2th December 1919, modifying 
that of the Mnneif, 1st Glass, Attcok, dated 
the 25th Angost 1919, 

Mr. Zajrulla Khan^ for the Appel* 
lent. 

Mr. Ohaman Lai Qulaiit for the Respond* 
ents. 

JUDGMENT.—One Sardar Bahadur, the 
last male proprietor, having died, hie mother 
Mwammat Saba Jan and his grandmother 
Musammat Hasham Nor enooeeded him. 
They exchanged the lands in diepote to 
which mutation entriec No. 238 sanctioned 
on the 13th of August 1913 and No. 325 
sanctioned on the 13tb of June 1917 
relate. The plaintiff as a reversioner brought 
a snit for a declaration that the two ex* 
changes effected by the two females men* 
tioned above shall not affect his rights 
after the death or r6*marriage of the two 
alienors. Mt/samtnaf Hasbam Nar, the grand¬ 
mother of Sardar Bahadur, having died, the 
Court of drat instance passed a declaratory 
decree as regards the share of the surviving 
lady, Musammat Saba Jan, and gave a 
deoree for possession qua the share of the 
deceased Musammat Hasbam Nur. The 
alienee Ila*ad>DiD appealed and the lower 
Appellate Court modified the deoree by 
disallowing the claim for possession and by 
passing a decree for declaration with respect 
to the entire property. In all other respects 
the deoree of the first Court was allowed to 
stand. Ila-ud-Din, the transferee, has come 
up in second appeal to this Court, 

His learned Counsel has confined his 
argument to the mntation No. 238 dated 
the 13th August 1913 and has admitted 
the correctness of the deoree of the Oonrt 
below with respect to the mutation No. 325 


dated the 13th of June 1917. I shall 

aooordingly deal in my judgment with 
queetioDS raised in respect of the alienation 
effected under mntation No. 238 only. The 
facts found with respect to this mutation by 
the Courts below and not challenged here are 
as follows:— 

Musammat Snhsi Jan and Musammat Ha* 
sham Nur permitted Ila nd*Dir, an occupancy 
tenant, to take possession of a portion of 
field No. 1154 (7 kanah) in exchange for 
the same area of the field No. 1155. which 
was the ocoapanoy bolding of I]a*ud-Din, 
There were four collaterals at the date of 
the exchange, all of whom with the excep¬ 
tion of (he plaintiff Amir Ullah expressed 
their consent to the exchange from the very 
commencement. The Patwari made a report 
relating to the exchange in July 1913. This 
report was signed by lIa-ad*Din the 
alienee and Ghulam Qadir the agent of the 
widows. The plaintiff Amir Ullah also 
pnt his seal on it. The final order, as 
already mentioned, sanctioning the mutation 
was made on the 13th day of Augnst 
1913, The present snit was instituted on 
the 14th of Maioh 1919, i. e., nearly six 
years after the alienation. In the meantime 
Ila nd'Din had oonetruoted a well in the 
land acquired by the exchange and had 
incurred considerable eipenee (Rs. 800). 
The 6uit was resisted by the defendant 
Ila*nd>Din on the ground that the plaintiff 
bad consented to and acquiesced in the 
exchange and was, therefore, not entitled 
to question it after (he expiration of. 
such a long period. He further contended 
that having stood by and having allowed 
the defendant to oooetrust a well on the 
land with considerable expense, the plaintiff 
was equitably estopped from questioning 
the alienation. Both the Courts below 
refused to entertain this plea. Oo the 
question of acquiescence the lower Appellate 
Court found that the mere fact that the 
plaintiff affixed bis seal to the Patwari’s 
report could not establish acquiescence of 
the plaintiff in the exchange, inaamnoh 
as the plaintiff being a Limbardar had to 
affix his sea! in his capacity as a Lamhardar. 
On the qaeition of estoppel the lower 

Appellate Court recorded a somewhat vapue 

and inconclusive finding in these words: “it 
is admitted that the well was being con¬ 
structed when the second esch«»’»?e ^(>.8 
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effected and, therefore, the sinking of the 
well could have no effect on the second 
exchange. And even as regards the first the 
re'CTsioners c^uld not he responsible for 
the money laid out by an alienee at his 

risk 

It is contended on behalf of 11a-nd Din 
appellant that on the facts found the plea 
of aequiesoenoe and equitable estoppel are 
fully made out. For the respondents it 

is aontendedthattbeBadiogson the ques¬ 
tion of acquiescence and estoppel are findings 
of fact and cannot be challenged in second 
appeal. There is no force in this objection, 
as the appellant does not seek to challenge 
the findings of fact. His contention is 
that the oonolusions drawn from the findings 
of fact are not legitimate oonolusions in Uw. 
There is force in this argumentand I hold that 
the question raised is a question of law and 

°°In ^he** ease of Sewa Singh v. Oaneshi Lai 
(1) it was found that the reversioner in 
his oapaoity of a Lambatdar had realized 
revenue from the alienee and it was held 
A reversioner who reoogoiaes an alienee a 
right ie estopped from disputing the validity 
of the alienation. Kealizing revenue of 
the alienated land in the capacity o 
a Lambardar was held to be an act of 


““iftTeTase of Ismail v. Ja.annath (2) 
Mr. Jnstioe Banerji held that the faot 
that the reversioner had signed the sale- 
deedexeoated by a Hindu widow established 
necuiessenoe on the part of the ■'evere.oner 

In the ease of Qanda Singh v. Oulab 
Q!«nh (3l it was held that a reversioner 
hy attesting as a witness the deed of 
eLbange of the property in d.spate was 
eHopped from oontesting the validity of its 

irtt”ease of Oopi Ohaniv. Ram 0isr.d(4) 
the faots were these i-The plaintilf ened 
5 Tart.qflflsion of a bouse property which 
had been sold by his father The vendees 
Sed taken possession immediately on the 
Lie at it «as proved that soon atter- 
„ardB they had oommenoed building and 
Trt time to time had oontioued their 


( 1 ) B Ind. Cas. 59^ 8 P. W. B. 1910. 

(sl 25 Ini C^s. 72 I 6S P. W. E. 19U, 169 P. L, 
“•(Ifw Ind. C«S, 729, 177 P, w. K, 1911. 
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building operations, epending a considerable 
sum of money and largely enhancing the 
value of the property. The learned Judges 
Mr. Jnstioe Shah Din and Mr. Justice 
Cbevis. who decided the case, held that 
the plaintiff’s long silence, coupled with 
the faot that he knew all along of the 
building operations, must be taken to show 
acquieecence in the alienation. In the 
opinion of the learned Judges on the 
facts of that case the plaintiff was held to 
be estopped from contesting the alienation. 

To the present case the plaintiff knew 
perfectly well that out of the four collaterals 
three had clearly given their consent to the 
exchange. He himself did not put forward 
any objection to it. On the contrary be 
signed the Patwari’s report in respect of 
the exchange and was present during the 
proceedings relating to mutation. The 
alienee commenced to construct a well by 
spending a aonsiderable sum of money. The 
plaintiff then also did not raise any objeo* 
tioQ. When the well bad been constructed 
and the value of the property bad been 
considerably enhanced, plaintiff thought of 
defeating the rights of the alienee and laid 
claim to the property after its value had 
been enbanoed. In my opinion the legiti¬ 
mate coDclusion from the fac'e disclosed 
in this case is that the plaintiff bad noobjeo- 
tion to the exchange and bad actively 
acquiesced in it; but now that he finde that 
the value of the property has been greatly 
increased, he wishes to avoid the exchange. 
He is clearly estopped from doing so and 
it will be highly inequitable to allow him to 
question the alienation after nearly six 
years. 

1 accordingly accept the aupeal in respect 
of mutation No. 238 of 1913 and dismiss 
the suit of the plaintiff with respect to 
that portion of the claim. The decree of 
the lower Appellate Court will be modified 
to the extent above indicated. The parties 
will receive and pay costs tbrongbout in pro¬ 
portion to their sncoesB and failure. 

Appeal accepted] Decree modified. 
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MATA DIK V . HADHO CffiBAV, 

OUDH JUDICIAL COMMISSIONER’S 

COURT. 

Skctios 115 AppLiCiTioJc No 42 of 1917, 

April 10, 1917. 

Pre«6nl;—Mr, Lindsay, J. 0, 

MATA DIN— Plaimtiff—Applicant 

versus 

MADHO CHARAN— UEF2HDANT—Opposite 

Pabtt, 

Provincial Sjnall Cause Courts Act (IX of 1887), 
8ch. II Arts. 16, 35 (ii)—Sui^/or return oj article lent 
or for compensation, whether cognisable by Court of 
Small Causes. 

A suit for the returo of an article lent by the 
plaintiff to the defendant or, in the alternative, for 
compensation is not cognisable by a Court of Small 
Causes, [p. 577, col. 2.] 

Applioation for reTision of the order of the 
Maneif, Sitapnr (Exeroiaiog Small Canse 
Ooart powers!, dated the 8tb January 1917. 

Mr. AH Ausat, for the Applioant. 

Mr. Qanffa Dayal Khare, for the Opposite 
Party. 

JUDGMENT.—This is an application 
under section 25 of the Proyinoial Small 
Oaase Courts Aot, and the ground raised 
by the applicant, who was the plaintiff in 
the suit, is that the suit was not oognizAble 
by a Court of Small Causes. A reference 
to the plaint shows that the case was based 
upon the following allegations The plaint* 
iff alleged that be bad lent, by way of 
bailment, a certain dushala to the defend' 
ant to enable him to go and pay a visit 
to some relations. It was alleged that the 
understanding between the parties was that 
the duthala was to be relumed after the 
purpose for which it had been lent had 
been fulSlled. The plaintiff went on to 
say that the defendant bad, in spite of a 
notice sent to him, refused to return the 
duthala. Consequently two reliefs were 
prayed for. In the first instance the Court 
was asked to pass a decree directing return 
of the dushala which the plaintiff had lent. 
In the alternative it was prayed that if 
for any reason the dushala could not be 
returned, the plaintiff should be awarded 
a sum of Rs. ICO compensation, that be* 
ing the estimated value of the garment, 
It is a little difficult to understand how the 
ease was dealt with after it was filed, as 
I have been unable to get any one to 
read the orders recorded on the plaint and 
the fard ahkam, but what I am inslined to 


think happened is this. The suit was 
clearly presented on the regular side. The 
Munsif for some reason or other called 
upon the plaintiff to show oiuse within 
four days why the suit should not bs 
dealt with as a Small Cause Court suit. 
On the 6tb June, the date fixed for the 
plaintiff’s appearance in this matter, it is 
stated that the plaintiff did not appear; and 
thereafter we find an order transferring the 
oa^e from the Court of the Munsif to the 
Court of the Bench of Honorary Munsifs. 
It may be remarked here incidentally that 
unless the case were a case of a Small 
Cause Court nature, the Bench of Hono* 
rary Munsifs would not be able to entertain 
it, After the case got to the Bench, the 
defendant made an applioation to the Dis' 
triot Judge to have the case returned to 
the Court of the Munsif and an order was 
made accordingly. After the case was 
brought back, it seems to have been treated 
as a Small Cause Court case and thereafter 
all the proceedings taken by the Court 
were taken professedly in the exercise of 
Small Canse Court jurisdiction. I agree 
with the contention which has been put 
forward here on behalf of the applicant 
that the suit was not cognizable in the 
Court of Small Causes. So far as it was 
a suit for return of the specific article 
mentioned in the plaint, it fell within 
Article 15 of the Second Schedule to the 
Provincial Small Cause Courts Act; and so 
far as it purported to be a suit for com*' 
pensation, it was excluded from the cogni¬ 
zance of the Small Cause Courts under 
Article 35 (u), one of the new articles 
which have been introduced by Act VI of 
1914. 1 nbould not have been disposed to 

interfere in this matter merely on the ground 
that there bad been a wrong assumption of 
jurisdiction, for it is apparent that the case 
has been very carefully tried out by the 
Munsif, the record is a very voluminous 
one and it is not possible to argue that 
there was anything in the nature of a 
summary trial. Bnt the fact remaius that 
if the ease is to be treated as having been 
dealt with on the Small Cause Court side, 
the party who has lost is deprived of tbo 
right of appeal. That is an important point 
to be borne in mind. Further this loaoh 
is to be eaid in the plaintiff’s favour that 
be took the case to the right tribunal in 
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the first instanoe and it appears to be do 
fault of his that the ease was subsequently 
transferred to the Small Cause Court side 
and dealt with there erroneously. I must 
allow the applisation. I set aside all the 
prooeedings whioh have taken place inolud' 
ins the decree. The case will ba transferred 
to the Court of the Munsif of Biswan sit* 
ting at Sitapur, with directions to deal with 
it as an ordinary suit and give judgment 
accordingly. The plaintiff is entitled to bis 
costs of this Court. 

Applicition allowed. 


LAHORE HIGH COURT. 

First Civil Appbal No. 274 op 1916. 
November 28, 1919. 

Prefcnl:—Mr. Justice Shadi Lai and 
Mr. Justice Wilberforce. 

JHANDA SINGH amd otbbrs—Plaintiffs 

—APPELLiNTS 
versus 

Mtuammat LACHHMI and otbers—Defend* 

ANTS—Respondents. 

Ctwii procedure Code {Act V of 1908), 0. IX, >\ 13 

_Ex parte decree^Suit to set aside decree, whether 

competent—Remedy, proper— Minor—Compromise sane- 
tioned by Court under material misapprehension — 
Decree, whether binding on minor. 

In order to impeach an ex parte decree not tainted 
with fraud, the proper remedy ia by an appropriate 
proceeding taken in the suit in which the decree 
was passed, e. g., an application under Order IX, 
rule 18 of the Civil Procedure Code, to set aside the 
decree, or an application for review, or an appeal 
to a superior Court. A separate suit to set aside 
the decree will not lie. [p. 879, col. 1.] 

Whore the sanction of the Court is obtained 
to a compromise on behalf of a minor under a 
misapprehension of a material fact as to the true 
position of the minor, a decree based on such com. 
promise is not binding on the minor, [p. 879, cols. 1 
& 2 .] 

First appeal from the decree of the Senior 
Subordiuate Judge, Sialkote, dated the 16th 
December 1915. 


Mr. Sham Jiolt Iqt the Appellants. 

Messrs. Deti Dial and B, A, Cooptr, for 
Musammat Laohmi Respondent. 

JUDGMENT.—The property in dispute 
belonged to one Jiwan, and was inherited 
upon bis death by his son Bnta Singh. 
It appears that Beta Singh died in 18ii2 
and was snooeeded by bis mother, Musam- 
mat Bhagan. This lady remained in the 
enjoyment of the property for many years, 
and it appears that upon her death the 
collaterals of Bnta Singh seized the estate. 

On the 8th of February 1914 Uusammat 
Laobbmi, the daughter of Jiwan Singh 
and the sister of Bata Singh, brought a 
suit against the collaterals for the recovery 
of the property, and on the 2Sth of May 
1914 a oompremise was arrived at tet- 
ween the parties upon which a decree 
followed on the same date. The present 
plaintiffs, who were seme of the defend¬ 
ants in that case, have brought this action 
for setting aside the decree based ou the 
compromise. Their main contention is that 
the compromise was the result of a fraud 
practised upon them but they have pro¬ 
duced no satisfactory evidence in support 
of their allegation. It is true that Mutam* 
mat Laobhmi brought the previous suit on 
the ground that she, as the daughter of 
Jiwan, was entitled to succeed to the 
estate, and that she did not refer to the fact 
that Jiwan was succeeded by bis eon 
Bnta Singh, It appears that Bnta Singh 
died during bis minority, and it is probable 
that she thought, as often happens in oases 
of this kind, that she was entitled to claim 
the estate as the daughter of hia father. 
It is, however, clear that she did not 
intend to praotiee any fraud upon her 
adversaries, who, it is to be remembered 
belonged to the village of Jiwan and could 
easily ascertain the true fact if they were 
not already aware of it. Indeed, the judg¬ 
ment of the Divisional Judge, dated the 
22nd of August 1912, to which they 
were parties, makes a distinct mention of 
Bnta Singh and leads us to the oonolastOD 
that the collaterals were aware of the fact that 
Buta Singh inherited the estate on the 
death of his father. We consider that 
there was equal knowledge on both sides 
or, at any rate, means of knowledge, and 
that DO fraud has been established. This 
ground of attack must, therefore, fail. 
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16 10 {artber oonteoded that the 

plaintiffs were not present at the time 
when the oompromise was arrived at and 
did not give sonsent to the terms of the 
oompromise. The deoree was oonseqnently 
ex parte so far as they were oonoerned and 
should not adversely affeot their interests 
in the estate. The simple answer to this 
oontentioD is that the proper remedy to 
impeaoh a deoree is by an appropriate 
prooeeding taken in the suit in which the 
deoree was passed, e. q., an application 
nnder Order IK^ rule 13, Oivil Prooednre 
Oode, to set aside the ex parte deoree, or 
an application for review or an appeal to 
the superior Court. Bat if the deoree is 
not tainted with fraud, no suit lies to set 
it aside, vide, inter alia, Sadho Mieser v. 
Qolab Singh (1), 

Upon both the grounds set out above, 
the action brought by the plaintiffs must 
fail, It, however, appears that two of the 
plaintiffs, Budba Singh and Ishar Singh, 
are minors, and the oaee stands on quite a 
different footing so far as they are oonoerned. 
It is undeniable that the eanotion of the 
Court to the oompromise was obtained under 
a misapprehension of a material fact, tiz., the 
status of Musammat Laobhmi qua the estate. 
She was represented as the daughter of 
the last male owner, but as a matter of 
faot she oould oome in only as a 
sister, There oan be no manner of 
doubt that nnder the onstomary law there 
is a great deal of differenoe between the right 
of inheritanoe of a daughter and that of a 
sister, and that if the Subordinate Judge 
had been aware of the real state of affairs, 
he would not have sanotioned the oompromise; 
indeed, Mirza Zafar Dllab, who sanotioned 
the oompromise, has been examined as a 
witness and states that if be bad been informed 
of the faot that Idueammat Laobhmi was the 
sister of the last male owner, and not his 
daughter, he would not have granted the 

minor’s guardian leave to enter into the oom¬ 
promise* 

There oan be no doubt that the com¬ 
promise was sanotioned by the Court 
under a misapprehension of a material faot, 
and that the deoree based upon snoh oom- 
promise is not binding upon the minors, vide 

(1)3 0.W.IT.376 

i 


Bihee Solomon v. Abdool Aeeet (2). It is un- 
neoeesary to oonsider whether it was due to 
fraud, practised by either of the parties to 
the previous litigation, or to the negligenoe 
of the guardian that the matter was not 
brought to the knowledge of the Court. In 
any case it is beyond dispute that an important 
faot was not present to the mind of the 
Court, and the oompromise sanotioned under 
a misapprehension of the liue position of the 
minors cannot stand. 

We. accordingly aooept the appeal so 
far as to pass a deoree in favour of the 
plaintiffs, Budha Singh and Ishar Singh, 
that the oompromise, dated the 29th of May 
1914, and the decree based thereupoD, shall 
not he binding upon them. These plaintiffs 
are entitled to their costs in both the Courts. 
The appeal preferred by the other plaintiffs is 
dismissed with costs. 

Appeal dxrmiseed, 

^ 3 lud. Dec. (if, s.) 


PATNA HIGH COURT. 

PiBST Civil AppBiLs Nos. 196 & 197 of'1917, 

Maroh 10,1920. 

Presenlr-Mr. Justice Das and 
Mr. Justice Adami. 

InP. a. No. 196 OP 1917 

SHEOTAHAL SINGH and otbees_ 

Appellants 

vereui 

B. ARJUN das and others__ 

Respondents. 

In P. a, 197 OP 1917 
SITA RAM SINGH and anoth*r- 

Appblunts 

versue 


ARJUN das AND others—R gapoMn.uT., 

Hindu Law—Joint family—Manager, pojoer of (o 
alienate family property, extent of-'Pest the ap^liet 
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In order to determine whether a mortgage by the 
manager of a joint family is binding on the family, the 
real test is the benefit to the family and not a justify, 
ing legal necessity for the transaction. The manager 
of a joint family has implied authority to do what¬ 
ever is best for all concerned and the test in each 
case is, was it a transaction into which a prudent 
owner would enter in order to benefit the estate, [p. 
881, col. 2-3 

Appeals from a deoision of the Additional 

Snbordinate Jadge, Monghyr. 

Messrs. Narah Ohandra Sinha and SUhir 
Kumar Mifra.forthe Appellants. 

Messrs. P. K. Sen, Qangadhar Dae and 
Bivnandun Kai, for the Respondents, 

JUDGMENT. 


j._These analogons appeals oome 

before nefrom the judgment of the Additional 
Subordinate Judge of Monghyr and arise out 
of suits instituted by the respondents to 
enforce mortgage-bonds against the appel¬ 
lants. 

It appears that the defendants in eaoh 
of the aotions are members of a joint 
Mitakshara Hindu family. The two families, 
who were onoe joint but are now separate, 
joined in taking a lease for 7 years of 
certain valuable lands in Monza Cbor Kusum- 
bbe, for which they had to pay a premium 
of ks. 1.500- They paid the earnest money 
out of their own funds and on the 14th 
July 1909 they raised the balanse from 
the plaintiff and executed the mortpge- 
bonds in question in his favour. Exhibit 1 
is the mortgage bond executed by Sita Ram 
Singh who is one of the appellants in First 
Appeal No. 197 of 1916, The other appel¬ 
lant in this appeal is the minor son of Sita 
Ram Singh. Exhibit 2 is the mortgage-bond 
eieoated by Sbeo Tahal Singh and Ram 
Tahal Singb, who are the appellants in iJirst 
Appeal No. 196 of 1^17. The other appel¬ 
lants in this appeal are the minor son? of Ram 
Tahal Singh and a son of Sbeo Tahal Singh, 
who was a minor at the time of the transactions 
in question but who has sinoeattained majority. 
The learned Subordinate Judge discussed 
all the issues raised in the suit and gave 
the plaintiff the usual mortgage desreas. 

The learned Vakil for the appellants, in 
the first place, urged before ns that the 
eignatures, purporting to be the signatures 
of Ram Tahal Singh as an attesting witness 
in Exhibit 1 and as one of the executants 
in Exhibit 2, are in fact not the signatures 
of Ram Tahal Singh and that the bonds 


[i9it6 

oonseqnently cannot be sued upon. In the 
second place he argued, an argument eon* 
fined to First Appeal No. 196 of l9l7,tbatSheo 
Tahal Singh delivered to the plaintiff ^,969 
maunds of grain valued at Rs. 7,131 12-0 by 
way of part payment and that the plaintiff 
ought to have given him credit for the whole 
of this amount in his acoount, whereas be has 
given him credit only for Rs. 1,000. 

The consideration of these points need 
not detain us long. I will first deal with 
the question of forgery. On this point the 
chief criticism is that the Subordinate 
Jndge should have given Ram Tahal Singh 
a reasonable opportunity to call a hand¬ 
writing expert, After a careful perusal 
of the order-sheet in the case I am unable 
to agree with the learned Vakil. But 
although 1 am clearly of opinion that the 
question of adjournment was in the disore* 
tion of the learned Subordinate Jndge 
and that it has not been shown in this 
case that that discretion was unreasonably 
exercised, still we intimated to the learned 
Vakil that we would give him an oppor* 
tunity to call an expert witness, if the evidenoe 
recorded in the ease left any doubt in our 
minds as to the genuineness of Ram Tahal’s 
signatures. A perusal of the evidence in 
the record has, however, left no manner 
of doubt in our minds that the signatures of 
Ram Tahal in Exhibits 1 and 2 are genuine 
and that an impudent attempt has been 
made to escape from the liability under the 
mortgage-bonds. 

It is worthy of note that though Ram 
Tahal denies bis signatures in Exhibits 1 
and 2, he admits having admitted exeon* 
tion of Exhibit 2 before the Bub- Registrar. 
His story is that he and bis brother were 
threatened with a criminal prosecution if 
he refused to admit the execution of the 
document before the Sub-Registrar. This 
story I absolutely disbelieve for two reasons: 
first because until be filed his written 
statement in the Court he never told any¬ 
body that the plaintiff had caused his 
signature to be fprged in Exhibit 2, 
although, if his evidenoe is to be believed, 
he certainly knew of the forgery on the 
I6tb July 1909 when be admitted having 
executed the dooumeut before the Sob- 
Registrar, and seoondly beoanse Sbeo Tahal 
in bis written statement did not attaok 
the signatures of bis brother as forgeries 
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altboagb tbat wonld be a oomplete defenoe 
to the Boit. 

Id my yiew the evideooe is oonolasive 
on this point, and it would have been 
oseless to adjoarn tbe bearing of the appeal 
to enable tbe appellants to oall an expert 
wicness. Experts, like lawyers, differ in 
tbeir opinion, and when tbe admitted 
facts lead to one oonolnsion and to one 
oonolasion only, it vronld be in the highest 
degree nnsafe to rely on expert testimony, 
assomiog tbat that testimony would be in 
favour of tbe appellants. 

Tbe seoond point is equally without 
merit. Tbe plaintiff has prodneed his books 
of aeaounts, whereas tbe defendants have 
withheld them. There is, no endorsement 
of the payment of Be. 7,131-12-0 on the 
baok of tbe bond, although the bond itself 
provides that no payments other than those 
endorsed on the baok of tbe bond would 
be reoognieed. I bold tbat the deeision 
of the learned Subordinate Judge on these 
points is right and must be affirmed. 

I now oome to the main and indeed 
tbe only point in tbe oase, namely whether 
the mortgage bonds are enforceable against 
tbe joint families. In his very able argument 
before ns Mr. Naresh Chandra Sinha oontended 
tbat tbe transaotions must inevitably fail 
on the very reoital of the neoessity for 
tbe loans in tbe mortgage bonds them¬ 
selves. Tbe mortgage bonds show tbat tbe 
money was borrowed in order to pay the 
premium in respest of a lease for 7 years 
whioh they took from certain persons, It 
is established tbat the lease was of con¬ 
siderable benefit to tbe joint family, for 
though they bad to pay a premium of 
Bs. 1,500 and a yearly rental of Be. 30,000, 
they made a profit of Bs. 15,000 or Ri. 16,000. 
This is what Sheo Tahal himself, in the course 
of his evidence in a previous suit, admitted. 
Raj Komar Singh, one of the witnesses 
called by the defendants, admitted tbat the 
income from tbe property taken over by the 
defendants was Rs. 40,000. In my view 
there can be no doubt at all tbat the fami 
lies have greatly benefited by tbe mortgage 
transactions. The defence is, therefore, a 
dishonest one, but it may still be a legal 
One, and the question for our determina¬ 
tion is^is tbe defence put forward by the 
defendants a legal defence P 

Mr, Sinha argues that the real test 


is, not whether tbe transaction was for the 
benefit of the joint family bat whether it 
was for a justifying legal neoessity. 1 can 
find DO support for this proposition in the cases. 
In tbe leading case of Hunoor^anpenaud 
Panday v. Iduiammat Baho’.ee idunraj 
Koonwatee (1) Lord Justice Knight Bruce laid 
down tbe law as follows:—**The power of 
the manager for an infant heir to charge 
an estate not bis own is, under the Hindu 
Law, a limited and qualified power. It 
can only be exercised rightly in a case 
of need, or for tbe benefit of tbe estate. 
But where, in tbe particular instance, tbe 
charge is one that a prudent owner would 
make in order to benefit tbe estate, the 
bona fide lender is not affected by tbe 
precedent mismanagement of tbe estate. 
Tbe actual pressure on the estate, tbe 
danger to be averted, or tbe benefit to 
be conferred upon it,. in the particular 
instance, is tbe thing to be regarded.” 
This passage has always been understood 
as recognising the powers of the manager 
of a joint Hindu family to affect or 
dispose of joint family property in the 
ordinary course of management and for 
tbe benefit of the joint family. In 
my view the manager of a joint family 
has an implied authority to do whatever 
is best for all concerned, and the test 
in each oaee is, was it a transaction 
into whioh a prudent owner would enter 
in order to benefit tbe estateP Mr, Sinha, 
however, argues tbat tbe latest decisions of 
the Judicial Committee have modified tbe 
rule laid down by Lord Justice Knight 
Bruce and that the rule is now well* 
recognised tbat in order to bind the joint 
family properties the mortgagee must show 
that there was a justifying family or estate 
receesity for tbe loan. In other words, 
according to Mr. Sinha, the creditor must 
show tbat there was a calamity affecting 
the whole family requiring tbe alienation 
or that tbe support of tbe family rendered 
it necessary or tbat tbe indispensable 
religious duties made it unavoidable. It 
becomes necessary, therefore, to examine the 
oases on which Mr. Sinha relies. 

The first case relied upon by Mr. Sinha 
is tha oase of Sahu Ram Ohandra v. 

(l> 6 M. T. A. 393j 18 W. R. Sin.; Seveslre 
2 Suth. P. C. J, 29; il Sar. iP. 0, J. 652- ID £. R. l-i7 
(P./O.). 
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Dhup Singh (2). It was not saggested in 
that oase that the joint family was in any 
way benefited by the debt oontraeted by the 
karta and oooseqnently it was not neoessary 
for the Jodioial Committee to disonss the 
point that has been raised before ns. Bat 
Lord bhaw in the ooarae of bis jndgment 
did say as follows: "The law of the Mitak* 
shara has, however, given to the father in 
his oapaoity of manager and bead of the 
family oertaio powers with referenoe to the 
joint family property. The general principle 
in regard to that matter is that he is at 
liberty to affect or to dispose of the joint pro¬ 
perty in respect of purposes denominated 
neceseary purposes. The principle in regard 
to this is analogons to (hat of the power vested 
in the head of a religions endowment or 
Math, or of the guardian of an infant. 
In all of the oases where it can be 
established that the estate itself, that is 
under administration, demanded, or the family 
interests justified, the expenditure, then 
those entitled to the estate are bound by 
the transaction.” It will be noticed that 
the term deliberately used by Lord Shaw 
is "necessary purposes,” which, in my view, 
is wider than the term "necessity”. Family 
or estate necessity is undoubtedly a 'neces¬ 
sary purpose” for which the manager of a 
joint Hindu family can affect or dispose of 
joint family property, but is by no means 
the only 'necessary purpose’ contemplated by 
Hindu Law, as understood and administered 
in our Courts. Id my view the oase of 
Sahu Ram Ohandra v. Bkup Singh (2), far 
from narrowing down the dictum of Lord 
Justice Knight Bruce, has recognised and 
approved of it, 

The next case relied upon by Mr. Sinha 
is that of Palmiappa Oheity v, Sreemath 
Deivasikamony Fandara Sannadhi (3). In 
that case, the grant, at a fixed rent and 
on payment of a premium, of a permanent 
lease by a Shebait of a portion of the 
lands dedicated to the worship of the idol, 
of which be was a trustee, was in question 

(2) 39 Ind. Caa. 280; 21 C. W. N. 698; 1 T. L. W. 
6&7; 15 A. L. J. 4b7; 19 Bom. L. R 498s 26 i'. L. J, 1; 
33 M. L. J. 14; a9-7) M. W. N. 439; 2i M. L. T. 22; 
6 L. W. 2J3{ 39 A. 437; 44 I. A. 128 (P. 0.). 

(3) 39 Ind Caa. 7^2; 4u M. 709; 21 C. W. N. 729; 
16 A. L. J. 486; I P L. W 697 3d AI. L. J. 1; 19 Bom. 
L. R. 6t 7; v2 M. L. T 1; ( 9l7l M. W. N. 607; 26 0. 
L, J. 153; 8 h, W, 222; 411. A. 14? U*. 0.), 
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before the Judicial Committee, and the 
Judicial Committee held that such a grant 
was invalid as against the suodessor in 
Shebaitship, as the evidence did not estab¬ 
lish that the Shebait was oonstrained by 
any necessity to make snob a lease, or 
that any benefit accrued to the estate from 
it. When the oase is oarefoHy examined, 
it will be found that the decision really 
rests on the view of the duty of a trustee 
to act in accordance with the trust deed. Lord 
Atkinson, in the course of bis judgment, 
said as follows:—' Should the property, the 
subject of such an endowment as this, have 
been formally dedicated to the deity or the 
idol for worship in the temple by a deed 
of endowment, it would presumably contain 
directions as to the mode in which the 
property is to be nsed, and its income 
applied for the particular religious or charit¬ 
able purposes mentioned in the instrument. 
But where, as io the present oase, no deed 
of this kind is forthcoming, the rules aooord- 
ing to which the property and its income 
are to be dealt with in order to carry oat 
the intention of the original endower can 
only be ascertained by inference from the 
practice proved by evidence to have been 
followed in the particular oase of Ram 
Parkiah Bat v. Anani Bat (4). But 
these rules, so to be inferred, must not 
in tbeir Lordships’ view be inconsistent 
with or repugnant to the very nature and 
purpose of the endowment. If, for instanoe, 
the worship of the idol in the temple be 
intended to be perpetual, as it could 
hardly fail to be, then the preservation 
and use of the dedicated property to sup¬ 
port and maintain that worship must, they 
think, be assumed to have been similarly 
intended to be perpetual. A rule, there¬ 
fore, nbich would authorize and empower 
the Shebait of such a temple, arbitrarily, 
at his own mere will and pleasure, to 
alienate the dedicated property, either bit 
by bit or en hlcc would be so repugnant to 
the whole purpose and object of the endow¬ 
ment that it could not, in tbeir view, be 
rationally held to embody the intention of 
the original endower.” He did audoubtedly 
examine the meaning of the terms naoes- 

(4) 33 Ind. Cas. 688; 43 C. 707j 20 0. W. N. 802 
14 A, L. J. 621; (1916) 1 M. W.N, 406; 81 M.L. J. ll 
18 Bom. L. B. 490; 3 L. W. 666; 24 G. L. J. 1101 20 
il. L.;T. 267; 43 I. A. 73 (P. 0.). 


4 ^ 


^oh LVI] 

SBEOTAHU SIMOH V, ARJUM 'DA8. 


INDIAN OASES. 



sitiy” and "benefit of the estate”: bat I 
do not think that his judgment oontains 
a oomplete definition of those terms. The 
argnmeots before ns prooeed on the hy¬ 
pothesis that the powers of a Shebait to 
alEfeot or dispose of trast properties are 
exastly the same as those enjoyed by the 
manager of a joint family property. This, 
in my yiew, is a mistake. The powers are 
no donbt analogous to those of the manager 
of a joint family property, in the sense that 
they oorreepond or bear some resemblance 
or proportion to the powers of the manager 
of a joint family property; bat still, in 
determining whether in a partionlar oase 
the anthority has been exoeeded or not, we 
mast have regard to what is nsaally done 
in the ordinary oonrse of management. 
The manager of a joint Hindu family may 
embark in money-lending basinese in the 
ordinary ooarse of management, and for 
. that purpose sell a property, which brings 
no inoome to the family. Bat the Shebait 
of an idol may not do so, beoaasesaob an 
aot, nnlesa empowered by the terms of the 
endowment, oannot be said to ba in the 
ordinary oonrse of management of the 
property, and mast, therefore, amount 
to a breach of trast. Where the manager 
of a joint Hindu family, in the ordinary 
oonrse of management and for the benefit 
of the family, sells an unprofitable pieoe 
of land and invests the proceeds in a 
lucrative transaction, it is proper to imply 
a consent of all the persons entitled to that 
piece of land. It is impossible to imply 
the consent, either of the idol or of the 
founder of the endowment, where the She¬ 
bait, unless expressly permitted by the terms 

of the endowment, disposes of trust property 

for the purpose of embarking with the 
proceeds thereof in a lacrative and attrac¬ 
tive business. I do not think that the 
decision of Lord Atkinson in any way helps 
the argument advanced on behalf of the 
appellants. 

The last case relied upon by Mr. Sinha—the 
oase ol Manna Laly. Karu Singh (5)—is a 
direct authority against him. In that oase, 
as in the oase before us, one of the mort- 
gages was expressed to be for payment of 
premium of a lease due in respect of a 
certain Monza, That mortgage was upheld 

(6) 68 lad. Oaa. 780; I P. L. T. 0 {?. C.). 


by the Judicial Committee as against so* 
parceners, who were not parties to the 
mortgage transaotion. If the decision of 
the Judicial Committee in the last men¬ 
tioned case is right, then the argument 
advanced before us by Mr. Sinha must 
fail. 

That being so, the only other question 
that remains for our consideration is—was 
this a transaotion in the ordinary course 
of management and for the benefit of the 
joint family? It oannot be disputed that 
the traneaotioD, in its result, has undoubt¬ 
edly benefited the joint family. But Mr. 
Sinha has argued with considerable force 
that we must carefully scrutiniz) the purpose 
for which the transaction is entered into, 
and that if we are unable to say that benefit 
must inevitably accrue to the joint family, 
we ought not to uphold the transaction as 
against persons who are not parties thereto 
though, in the result, benefit has in fact 
accrued to them. The argument is in part 
unassailable, but I am unable to accept the 
whole of it. I quite agree that the manager 
of a joint family has no authority what¬ 
ever to affect or dispose of any portion of 
joint family property in order to enable 
him to embark on speculative transactions, 
but I cannot say that the mortgagee must in 
each oase satisfy the Court that the transac¬ 
tion was bound to benefit the joint family. 
There is a certain element of risk in 
every business transaction and if we 
are to hold that when the business has 
succeeded and the entire family has benefited 
by it, we ought not to uphold the 
mortgage transaction entered into by 
the manager to enable him to embark 
on such a business unless the mortgagee 
satisfies us that the business was bound to 
succeed and that benefit was bound to accrue 
to the family,we would unnecessarily handicap 
the managers of joint Hindu families and place 
a limitation on their powers which would have 
the effect of stopping all business transac¬ 
tions in every Mitakshara family. In this 
connection great reliance has been placed on 
the judgment of Mr. Justice Mookerjee in the 
case of Ohakouri Mahhn v. Qangz tcrshad 
(6;, in which that great and distinguishod 
Judge summarised the provisions of ail tha 
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texts relaiiog to the non*obltgation of the 
eon to pay the debt of the father. Com* 
.meroial debt is said to be one of the debts 
whioh A SOD is not onder aoy obligation 
to pay. The short answer to the argament 
is that Mr. Jnstioe Mookerji was merely 
summarising the texts on the sabjeot, not 
giving hU deoision on the texts. On refer* 
ring to the texts, it will appear that 
Gantama is the only writer who says that 
the son is under no obligation to pay the 
oommeroial debts of the father. Gantama 
made no distinotion between gambling debte* 
and ‘oommeroial debts;* bat neither in the 
Institotes cf Mann nor in the Inetitates 
of Tajnavalkya nor in the commentary on 
Yajnavalkya by the author of Mitnkshara 
is 'oommeroial debt* mentioned as one of tbe 
debts which a son is under no obligation 
to pay, although ineaohof them gambling 
debt* is mentioned as a debt which a son 
is exempt from paying. It was argued that 
it is at times diffioult to distinguish between 
gambling debts and oommeroial debts. That 
may be so, but the mere difficulty of 
distinguishing between the two is no ground 
for bolding that a son is not bound to pay 
tbe oommeroial debts of the father. The 
question is, in eaoh oase, a question of 
faot, and will be decided by application of 
principles which are well reoogoized in Courts 
of law. The question of the liability of the 
son to pay the debt of the father does 
not, however, directly arise in this oase, 
though it may be oonoeded that atransao- 
tioD wbiob a son is not bound to reoognize 
after the death of the father, is not a 
transaotion which oan be said to have 
been entered into in the ordinary oourse of 
management. In this oa?e, we are conoerned 
with the power of the manager of a joint 
family of taking a benefioial lease for tbe 
benefit of the joint family. The test, in 
my view, is was it a transaotion into which 
a prudent owner would enter in the ordinary 
oourse of business; if it wap, then the trans* 
aotion ought to bs upheld. In this ease 
I have no doubt at all that the transaotion 
was one into which a prudent owner would 
enter in the ordinary oourse of management 
of joint family properties. The lease was 
a lease of 3,000 bighat of khudkasht land 
and there was every probability that tbe 
transaotion would be a profitable one for 
the joint family. It has undoubtedly been a 
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profitable one and in my view tbe mort* 
gage bonds ought to be enforced as against 
the joint families. In my view, the deoi* 
sion of the learned Subardinate Julge 
is right and ought to be affirmed, I 
would therefore dismiss these appeah with 
oosts. 

Adaui, J,—I agree. 

Appeals dUmtmd, 


LAHORE HIGH COURT. 

Second Civil Appeal No. 3077 of 1913, 

Ddoember 1, 1919. 

Mr. Jnstioe Martineau. 

L0OHHMAN DASS ANDOTHKas— 
Dsfendants—Appellants 
versus 

DEVI DIAL and OTHERS—Plaintiffs— 

Respondents. 

Civil Procedure Code {Act V of 1603), 0.rr, 
3 , ^Diemiesal for default—Application to set aside 
order—Forum, proper. 

An order of diamisBul for default can, under rule 
4 of Order IX of the Civil Procedure Code, be set 
aside only by the Court which passed the order, 
[p. fc85, col. 1.] 

Seooud appeal from the deoree of tbs 
Distriot Judge, Shabpur, at Sargodba, dated 
the 29th June 1918, affirming that of the 
Munsif, Ist Class, Shabpur, dated tbe 28th 
January 1918- 

Mr. Badar Din Qureshi for Dr. Nand halt 
for the Appellants. 

Mr. Qanpat £at, for the Respondents. 

JUDGMENT.—The plaintiffs in this oase 
sued for Rb. 592 on the basis of an agree* 
ment to supply wheat. Tbe suit, after 
being first sent for disposal to tbe Court 
of the Munsif of Shabpur, was transferred 
lo the Court of the Munsif of Bhera, who 
on tbe 21th April 1915 dismissed it for 
default. Tbe plaintiffs, who bad received 
DO intimation of tbe date for the hearing 
of the oase, made an applioation to the 
Senior Subordinate Judge at Sargodba, on 
the 9th June 1915, inquiring in whioh 
Court tbe oase was and asking that if it 
bad been dismissed, it might be restored. 
Enquiry was made in the office and it was 
asoertaiced that tbe euit had been dismissed 

for default by tbe Munsif of Bhera. Tho 
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plaintiffs then on the 14ith Jane made a 
fresh appHoation for the restoration of the 
ease to the Senior Subordinate Judge^who 
sent it for disposal to the Muneif of Sar* 
godha. The latter restored the ease to the 
file and finally passed a deeree for Bi. 44? 
in the plaintiffe* favour. The deoree has 
been upheld by the District Judge, and the 
defendants have filed a seoond appeal in this 
Oourt. 

The two main oontentionR on behalf of 
the appellants are (i) that the Munsif of 
Sargodha had no jurisdiction to set aside the 
order ef the Munsif of Bhera dismissing the 
suit for default and (^) that the application 
for restoration of the case was barred by limi* 
tation. 

The first contention is correct, for reading 
together rules 3 and 4 of Order IX, Civil 
Procedure Code, it is clear that the Court 
which can under rule 4 set aside an order 
dismissing a suit for default is the Court 
which passed the order of dismissal. The 
application made by the plaintiffs for the 
case to be restored could not be entertained 
either by the Senior Subordinate Judge 
to whom it was made or by the Munsif 
of Sargodha to whom it was sent. 8hib 
Lai V. Paras Bam (1), which is referred to 
by the learned District Judge, is not in 
point, because in that ease the application 
in question, which was one for setting aside 
an ex parte decree, bad actually baen made 
to the Court which passed the decree, although 
it was afterwards transferred to another 
Court. Had the pUiotiffj’ application in 
the present case been made to the Munsif 
of Bhera and then transferred to the Court 
of Munsif of Sargodha, the latter would 
no doubt have been competent to dispose 
of it, but this was not done. The appli* 
cation was presented to a Court which had 
no jurisdiction and was also disposed of by 
a Court which had no jurisdiction. The 
order of the Muneif of Sargodha setting 
aside the dismissal of the suit having been 
passed without jurisdiction, it follows that all 
the subsequent proseedioga in the suit are 
ultra titet, and the deoree must consequently 
be set aside. 

There is no necessity to go into the 
qusstion of limitation and consider whe* 

1917)86 P. L. R. 


ther tbe District Judge was right in 
applying section 151 of the Civil Procedure 
Code. 

I accept tbe appeal, reverse tbe decrees 
of the Courts below, and restore tbe order 
of tbe Muneif of Bhera'by which tbe suit 
was dismissed • for default. Under the 
oiroumstances X direct that the parties shall 
bear their own oosts throughout. 

Appeal accepted. 


SIND JUDICIAL COMMISSIONER’S 

COURT. 

Suit No. 365 of 1917. 

September 24, 1918. 

Present'. —Mr. Kemp, A. J. C. 

Firm of GOBINDRAM— PluhTiFFS 

versus 

Firu of KHUSBALDAS— Defemdists. 

CoH^mc/, conttruclion of^Contract for delivery of 
suyar—Contract on terms”—Late shipment’^ 

Office contracts, meaning of—Shortage of steamers— 
Force majeure clause, when can be taken advantage of. 

Plaintiffs entered into four contracts with tbe 
defendants at Karachi on the “usual terms" for the 
purchase of 60 tons of Java sugar, July.September 
19i7 shipment. Owing to the war and the Govern¬ 
ment requisitioning tonnage, part of the July 19l7 
shipment was shut out at Java and July shipment 
goods arrived in Karachi, some in August 191? and 
tbe remainder in February 1918. Plaintiffs demand¬ 
ed delivery of the goods in August 1917 and were 
informed that July shipment goods were still to 
come. In September they again demanded delivery 
and were informed that the defendants were entitled 
to perform at auy time up to tlio arrival of the 
steamer. In response to a further demand for 
delivery the defendants intimated that they Lad been 
advised that on account of Government requisitioning 
steamers August and subsequent sliipmonts would 
be late and that it would bo taken as a case of 
‘‘Force mujeuro." The plaintiffs were also informed 
that tlie defendants wore entitled to tender deliverv 
at any time until arrival of the la-st steamer of July 
shipnienf, which was yet to com». In October, that 
is, before the lust steamer arrived, plaintiffs instituted 
tho present suit claiming damages for breach of 
contract owing to defendants’ failure to tender the 
sugar of tho July shipment by 12th September 
lUl". the latest date by which such shipment sugar 
could be tendered for delivery under tho contracts. 
Tlio defendants contended that tho contracts were 
made on the usual terms of office contiaots i v 
virtue of which in case of delay in shipmoi.t due to 
unavoidable oiroumetauces they wereorcm(,': from 
liability. In other words, the benefit oi what is 
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Ivno^n in the contract forms of importing firms as 
the “Force majeure" olanse was claimed: 

Held, (1) that the contracts between the parties 
were on the terms of the office contracts with the 
bnyers, meaning thereby that the parties were bound 
by the terms of those contracts as to whether the 
goods tendered were such as could be tendered as 
July shipment goods; [p. 909, ool. 2: p. 910, col. 1.] 

(2) that the defendants were entitled to wait till 
the arrival of the last steamer, and conld take advan* 
tage of the “Force majeure” clause; [p. 910, col, 1; 
p. f 09, ool. 1 ] 

f3) that the plaiotiSs’ suit, having been instituted 
before the arrival of the last steamer, was premature 
and must he dismissed, [p. 9)3, col. 1.] 

Mr. Rufchand BiJlaravit for the Plaintiffs, 


Mr 7. 0^ Elphitition, for tbe Defeodants, 
JUDGMENT,—By four oontraots of 
different dates in 1917 made on '‘usoal 
terznp/’ defendants agreed (o sell plaintiffs 
in all €00 tons white Java sogar Jnly* 
September 1917 sbipmenfi 3 equal lots 
at different rates. Tbe four aooepteisee 
memos, relating to these fonr oontraots 
have been pnt in and marked Exhibits 1 
to 4 in tbe care. Tbe oontraots were 
entered into on tbe following dates, for 
tbe following quantities and at tbe following 
rates:— 


Conlraot 

dated 

20*3*17 

for 

75 

tons 

at 

19 

0 

0 

per owt. 

(Ex. 

1 ) 

II 

II 

313.17 

II 

150 

19 

19 

18 

14 

0 

II 

(Kx, 

2 ). 

M 

91 

11.7.17 

II 

225 

If 

19 

17 

8 

6 

19 

(Ex. 

3) 

II 

19 

2:.7.]7 

II 

150 

II 

99 

19 

13 

0 

II 

(Ex. 

4) 


The aoeeptanoe memos, Exhibits 1 and 2, 
deeoribe tbe oontraots referred to in them 
as having been made on osnal terms,*’ 
eto., and aooeptanoe memos.Exhibits Sand 
4 desoribe the oontraots referred to in them 
as “subjeot to nenal terms and oonditions.” 
The present sait relates to the July ship, 
ments aggregating 200 tons. 

Plaintiffs olaim that defendants oommitted 
breach of tbe oontraot in that they failed 
to tender tbe soger of tbe July shipment 
by tbe I2tb September 1917, tbe latest 
date when aooording to the plaintiffs snob 
shipment of sugar oonld be tendered for 
delivery under the oontraot. They 6x 
this date thus. They oonoede that tbe 
10th August is tbe latest date for ebip- 
ment at Java of July shipment and oal* 
onlating that the voyage, without tranship, 
ment, from Java to Karaohi would take three 
weeks and allowing 10 or 11 days for the 
ship to disoharge her cargo on to tbe Bunder 
and for the seller to obtain tbe neoessary 
delivery orders, efo, tbe 12tfa September 
1917 is the reasonable date on wbioh to 
expeot tbe latest July shipment goods to 
be ready for delivery. Tbe plaintiffs 
thereupon assess their damages as of 
that date at Re. 15,515 10 0, being tbe 
aggregate amount payable under the oon* 
treats on tbe basis of tbe differenoe 
between the market rate of 12tb September 
1917 (Rs. 22*8.0) and the oontraot rates. 

Defendants in their written statement 
contend that tbe oontraots were made on 

lie ueual terms of office oontraots by virtue 


of wbiob delay in shipment due to un* 
avoidable oiroumstances exempts the seller 
from liability. In other words, tbe defend* 
ants olaim tbe bene6t of what is known 
in tbe oontraot forma of tbe importing 
firms C8 tbe ''Force Majeure” olause. The 
position is this. Neither the plaintiffs 
nor tbe defendants themselves import Java 
sugar. By their oentraots they oontimp* 
late a sale of imported goods of a oer* 
tain shipment ez Bunder. Performance 
may take plaoe at aiy time upto tbe 
last date that July shipment goods can 
arrive and he available for delivery. 
Thereafter, the sale will not be 02 *Bnnder. 
But tbe parties have made ibeir oontraot 
aooording to the terms cf tbe cffice 
oontraots, and by these July shipment goods, 
though shipped late, are still under oertain 
oiroumeianoes regarded as July shipment 
goods and in some oases, only if tbe effiee 
insists on tbe perfermanoe. Therefors, 
defendants fay, plaintiffs must wait till 
tbe arrival of snob goods for ibe defendants 
to perform. It depends on tbe terms cf 
eaoh effioe oontraot whether the goeds 
late shipped are by tbe indent to he accepted, 
i.e, regarded as July shipment. If they 
are not, then (he defendants oannot rely 
on them as July shipment goods. This is 
what is meant when it is said that ibe 
”Foroe Majeure” olauee is inserted in the 
oontraots between the parties. 

Now it is cemmoD ground that the 
goods shipped between 20lb June and lOtb 
August at Java are by tbe custom of trade 


INDIAN OASES. 


887 


VeL LVI] 

%• 

OOBlMDRiH V. EHUSHUDiS. 

regarded as July shipment goods. The 
defendants’ oontention operates on the 
following state of affairs whioh arose in 
1917. Defendants eay that owing to 
Government reqnisitioning all steamers of 
the only two regular lines of steamers that 
ran from Java to Karachi, part of the 
Jnly 1917 shipment sngar was shat oat 
at Java. Whereas sugar of Jaly shipment 
wonld in ordinary times arrive at Karachi 
at the latest in the beginning of September 
and be available for delivery aboat the 
date the plaintiffs contend for, it happened 
that in the present case, owing to the Govern* 
ment requisitioning the steamers, the last 
Steamer to leave Java before the Govern* 
ment action was the S. S. 'Rajah” whioh 
arrived here on l&th August 1917. As 
a matter of fact, another steamer with 
July shipment goods arrived here after 
the S. S. **Raiah” although leaving Java 
before her. That steamer was the 
S. S. '*Dogra” whioh did not arrive here 
till 20th August 1917. Defendants say 
that there were 300 tons of July ship* 
moot belonging to David Sassoon and a 
quantity of similar shipment goods belonging 
to an Indian importer Gobindram Murli* 
dbar, whioh were abut out at Java, and owing 
to the impossibility of obtaining tonnage 
these goods could not be shipped until so 
late as January or February 1918 on board 
the S. S. *'Kanjean,” whiah arrived at 
Karachi on 25lh February 1918. Defendants 
say the time for performance remained open 
till then, as delay in shipment owing to war 
causes beyond the control of the importers 
is provided for by the tei me of the contracts 
of the importing drms and by David 
Sassoon's indent and such delay is, therefore, 
provided for in their contracts as a 
“usual term” of the offices. If the plaintiffs 
had desired performance of the contracts, 
the defendants would have tendered them 
a delivery order from David Sassoon by 
the terms of whose indent the goods, though 
shut out, were a good tender of Jaly 
shipment to their buyers. Gobindram 
Murlidhar's contract with his buyers being 
on the same terms as that of an import¬ 
ing firm with a printed form of contract, 
a delivery order tendered to plaintiff by 
the defendants would have bad the same 
effect. At any rate the defendants say plaint* 
iffs were bound to wait till the “Kanjean’s” 


arrival to eee if defendants wonld perform 
and if there had been breach then by the 
defendants, they would be liable at the 
market rate of that day for Jnly shipment 
goods. They say that) the *'Foroe Majenre” 
clause contained in the offices’ contracts 
extended the time for performance till the 
arrival of S. S. “Kanjean”. 

One can grasp that position better if 
one considers the various kinds of transac¬ 
tions in Java sugar which are entered 
into in this city, but before . doing so I 
may refer to one farther point at issue 
between the parties and that is this, that 
whilst both parties admit that July ship* 
ment covers goods shipped on board ten 
days before and 10 days after the shipment 
month July, the defendants contend that 
the goods are of July shipment if delivered 
at wharf of the port of shipment within 
the shipment period, m., 20th June 
to 10th August. The defendants also 
contend that apart from the incorpora* 
tion by the use of the phrase '‘usual terms” 
of the “Force Majeure” clause in the 
importing firms’ contracts into their contracts 
with the plaintiffs, the action of the Govern¬ 
ment! in requisitioning steamers was such as to 
excuse the delay in performance or the 
performance altogether by the defendants 
of the contracts. The written statement 
is shockingly drawn and is a model of 
vagueness, but this I take to be the 
meaning of clause 8 of the written state* 
ment, which is apparently an attempt to 
rely on those recent decisions which have 
inserted the existence of an implied condition 
of possibility of performance into certain 
contracts and to add to them the further 
question whether the delay excused is snob 
as to defeat the commercial veuture or not. 

Also it must not hs forgotten that as 
the case was filed long before the“Kanjean” 
Unded at Java, defendants could not very 
well say in it whioh particular office’s 
indent would apply. 

Now to properly understand this case, 
it is necessary to have in view the kinds 
of transactions whioh are entered into here 
in Java sugar. The persons engaging in 
this business are, firstly, the importing 
firms, most of whom are Earopeans. All 
these European firms have printed indeJit 
forms containing the terms on whioh they 

do the business with their buyers, Striotly.j 
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speakiD?, tbesd are not indents, for the 
importing firms do not plaoe orders for 
the dealers bnt themselves boy in Java 
and sell to them direot. Seme of the 
Indian importers have no printed aontraet 
forms and it is alleged that the terms on 
wbioh they do basiness are the general 
terms, of the importing firms who have 
printed oontraot forms. Most of the 
Enropean firms’ forms of eontraets have 
been pat in (eee Exhibit 30, 39 and 161), 
Some, if not all, cf the Enropean importing 
firms also bay and sell looally. In some 
instances they have special looal pershase 
and sale forms, (see Exhibits 89, 139 and 
175) in others they transpose the words 
’’bnyer”and ^seller” in their indent forms 
(Exhibit 75). Besides the importing firms 
there are the local buyers and sellers. 

Now, owing to the (Government reqnisition- 
ing ships, of the two lines wbioh ordi¬ 
narily oarried this commodity from Java 
to Karaobi, a portion of the Jnly shipment 
sugar was shut out at Java. It is a 
point in isene whether it oonld or oonld 
not have been brought here between the 
arrival of S. S. "Dogra” on 20th Angnstl^l? 
and the arrival of the S. S. “Kanjean” on 
25th February 1918. At any rate the oon- 
sequence was that a large number of dis^ 
putee arose in the baz^r. In the first plaoe 
there were the importing firms on the one 
band and their buyers on the other. Then 
there were the local sellers and the local 
buyers. A large number of suits were filed 
in this Coart involving many lacs of rupees. 
The European firms, whose contracts contain* 
ed printed olanses as to arbitration, claimed 
the benefit of those clauses and some of 
tboee suits were disposed of by arbitrators’ 
or umpires’ awards. As between the import¬ 
ing firm, however, which bad a printed 
form of oontraot and its buyer the terms, 
at any rate, of the contracts were ascertain¬ 
ed, although there might be a .dispute as 
to the applicability or oonstruotioo of those 
terms. The case of the looal seller and 
buyer presented more difficulty. Apart from 
European importing firms who sold or 
bought looally, the local sales and purchases 
of the dealers in the bazar assumed a 
variety of ferms. Speaking firstly of the 
existing practice, when a contract is made 
between a local seller and a local buyer, it is 

pvitlenoed by a document called an acceptance 


4 

letter or memo, signed by the merobant and 
purporting to confirm the eontraet made* 
Exhibits 1 to 4, 64 and 65 may be taken as ex¬ 
amples of snob memos in this suit and it 
is the meaning of the words * usual terms " 
which I am called upon to decide* Some¬ 
times the aooeptanoe memo, was on -Sidi 
Chiti Office ” terms, in which case a direct 
or clean delivery order, i. e , one without any 
intermediate endorsements of any import* 
iog firms would have to be given. *' Sidi ** 
means direot and the advantage of this form 
of oontraot was that the buyer obtained 
delivery quicker, and for this he bad to 
pay 2 annas or 3 annas more in the rate. 
Or again the memo, might be on Sidi 
Chiti a named office ” terms, in which oaee 
a direot delivery, order of that importing 
offise bad to be tendered. Or the memo, 
might be on Sidi Chiti any European 
office” terms, in which case the diroot 
delivery order of a European office had to 
be given. Lastly the memo, might state 
the particular indent, in wbioh case the 
number of the indent was inserted in the 
memo, and goods of that indent had to be 
tendered. 

So much for the existing practice, but 
it is material to consider what was the 
earlier practice, i. e., before outbreak of the 
war in 1914, as it is argued that the words 
now in nee, vis , “nsnal terms” istbe equivalent 
of the expressions need before acceptance 
memos came into force and in oonsequecce, 
each side relies on the meaning of the ex¬ 
pressions formerly employed to support his 
oonslruetion of the meaning of *'naDal terms ” 

Now, before 1914, instead of an acceptance 
memo on "nenal terms” being passed, brokers 
need to note the oontraot in the merchant’s 
book as on ^office Dbara terms,” or, accord¬ 
ing to the plaintiffs, with those words in con* 
junction with the words Bander delivery” 
either preceding or following them, As, 
however, some merchants began to repndiate 
the authority of the brokers, the accep¬ 
tance memos, came into force after 19.4 
and in these acceptance memos, we fipd in¬ 
stead the words ‘ usnal terms.* This ex¬ 
pression is, therefore, intended to cover 
what was intended to be conveyed before 
1914 by the words office Dhara” accord¬ 
ing to defendants and * office Dbara Bander 
delivery” cr ^Bander delivery, office Dbara' 
according to the plaintiffs, Plaioti^i’ 90Q* 
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tention is that, "cffioe Dhara” whether alone 
or with the words ‘ Bander delivery , meant 
nothing more than that the deliveiy was to 
be'aeeording to the eaatom of the importing 
offices. Defendants say that the word cffiie 

Dhara * meant that the contract was acoord* 
ing to the terms of the importing offices 
and did not mean that only the delivery 
was aoeording to the practice of thoFe offices. 
The defendants say, the words Bunder 
delivery * have nothing to do with the words 
‘office Dhara* and mean simply that the 
goods are to be taken delivery of from the 
Import Taid ae distinguished from the 

godown. 

Defendants say that under such a con¬ 
tract on ‘ office Dhara ’ or * usual terms’ it 
was open to them to deliver sugar of any 
office if of proper shipment according to the 
terms of that office indent. 

The following steamers brought July 1917 


replied (Erhibit lOA) through their 
Pleaders to plaintiffs’ Pleaders’ letter of 
demand, saying defendants were entitled to 
tender delivery at any time until arrival of 
last steamer of July shipment which was 
yet to come. On 1st October 1917 plaintiffs 
61ed Ibis suit. Defendants filed their writ¬ 
ten statement on 19th November 1917. 

Dnder these eircumstanoe^ my predecessor 
in office Mr. Crouch on 14th December 1917 
framed the following issues (I read 
them:—■ 

1. What were the terms of the contract P 
(covers paragraph 2 of the plaint and 2 of 
written statement). 

2. When did the last steamer of July 
shipment arrive ? 

3. Has there yet been breach of contract 
to sell and deliver sugar July shipment P 

4. Are the plaintiffs estopped from con¬ 
tending that the July shipment is not out- 
coming P (Paragraph 6 of written state- 


shipment goods from Java 

8 . S. “Bahadur” arriving Karachi a 6th ment). 

July 1917. 5. Is the contract with regard to July 

S. S. “ Rajah ” arriving Karachi 15th ‘ ahipment void on the ground of impossibility 


August 1917. 

S. S. Dogra ” arriving Karachi 20th 
August 1917. 

The next steamer to arrive was the 
S. S. “Kanjean” which left Java in January 
1918 and arrived here on 25tb February 
1918. 

On 2l8t August 1917 plaintiffs’ Pleaders 
wrote to defendants saying that the last 
steamer bringing July shipment goods, v»r,, 
S S. Dorga,” bad arrived and demanding 
delivery (Exhibits). On 2,3rd August 1917 
defendants replied saying July shipment 
goods were still to come (Exhibit P 6). On 
8tb September 1917 plaintiffs* Pleaders 
again wrote asking for delivery (Exhibit 7). 
Defendants replied by (heir letter of 13th 
September 1917 (Exhibit 8), saying they 
were entitled to perform at any tine up 
to the arrival of the last steamer. On 
17th September 1917 the plaintiffs Fent 
their letter of demand (Exhibit 9), Defend¬ 
ants on 18th September 1917 (Exhibit 10) 
intimated that the offices and merchants 
had advieed them that on account of Gov¬ 
ernment requisitioning steamers August and 
subsequent shipments would be late and 
they intimated plaintiffs that it will 
be taken as a ra«e of 'Foice Mejeure ’. 
Op 29tb September 1917 atiULdants 


of performance P 

6. Is defendant protected in reipeot of 
non performance or delay in performance by 
tbe 'Force Majeure’ danse, if any ? 

7. What damages, if any, are plaintiffs 
entitled to P 

The case was commenced before him and 
on 13th March 1918 he began to hear tbe 
evidence. His last bearing of the case was 
in May. Thereafter be went on furlough. 
1 considered it desirable to re-bear tbe evi- 
denos that had been taken before him, as it 
appeared to me that the prooeednre that 
had been adopted in calling, Srst, the 
defendant for cross-examination only and 
then tbe plaintiff and bis witnesses for 
cress-examination only might be open to 
grave objection. I, therefore, tried tbe case 
de noto. I do not know where and bow I 
could have proceeded with the evidence at 
tbe state at which it had been left. I had 
also in mind the observations of their 
Lordships of the Privy Council in 
Lai Kunwar v. Ohiranji Lai (1), where 
their Lordships condemned the practice of 
oompelling a plaintiff to call the defendant 
as bis witness. It followed that as it 

(1) 5 Ind Caa 549; 37 I, A. 1; 14 C, W. N. 285; 11 
0. I. J. 1725 7 M.L. T. 57; (1910) M W. N. 8:12 
Com 1. K. 244, 20 il. L. J. 182; 32 A. iOi (P. 
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appeared to me that the trial bad ap to 
the date Mr. Gronoh left been irregalar, I 
was anable to allow any of the evidence 
already recorded before him to b9 put in 
before me as snob evidence eonld not be 
said to have been taken according to law, 
there having been no examination of the 
witnesses bat merely orosa-examination. I 
have had to mention this at some length, 
beoanse both parties have oontinnally wished 
to refer to what the witnesses who were 
called before Mr. Crouch said before him 
and I have had to rale it out. Althnui^h 
the case was in oonseqaenoe lengthened, I 
felt it safer to restart the evidence from 
the beginning. 

Each party had charged the other with 
having altered bis case since the hearing 
before Mr. Crouch. Plaintiff} say defend¬ 
ants’ case as made out in paragraph 2 of the 
written statement is that the contracts were 
made on the usual terms of office contracts 
and that the case made out in the evidence 
is that only the terms of the particular 
office apply whose delivery order the seller 
eeleots to tender, I have already pointed 
out that the written sta'ement has not 
been very clearly drawn, but it was 61ed 
before the S. S. “Kanjean ” arrived and it 
is clear that what the defendants have 
throughout been contending for is that if 
plaintiffs wanted performance, they were 
bound to wait till the arrival of the S. S- 
“ Kanjean ” before they could claim defend¬ 
ants had committed breach of the contracts, 
because on board the S. S. " Kanjean” were 
July shipment goods which the defendants 
might still have been able to tender and 
which, although late shipped, were so under 
contracts covered by a term to be found in 
every office contract, viz , the clause relating 
to ‘Force Majeure’ which was, therefore, one 
of the ‘ usual terms’ in the oontracts bet¬ 
ween plaintiffs and defendants. The oorre- 
eponJence shows this, as the defendants in 
effect wrote on 13th September 1917 (Ex¬ 
hibit 8) saying they were entitled to per¬ 
form at any time up to the arrival of 
the last steamer. See also their letters 
(Exhibits 10 and lOA) of l&th September 
1917 and 2^th September 1917. It must 
not be forgotten that the written statement 
was filed before it was known the “Kanjean” 
could load, so defendants could not very 
well say at the time the terms of David 


Sassoon’s or Gfobindram Marlidhftr's indent 
would apply until they knew what goods 
were coming and by wbioh steamer, Plaint¬ 
iffs do not go so far as to say that ' the 
seller must have already purchased goods 
when be makes the oontract of Bale, l^be 
evidence shows he need not. The point is, 
when oonld it be said the defendants coold 
DO longer perform their oontraotP Plaint¬ 
iffs say when the July shipment goods ez- 
S.S. " Dogra ” were ready for delivery. 
Defendants say when the July shipment, 
goods aboard the S. S. “ Kanjean ” were 
ready for delivery and if be failed to' 
tender them. This turns on the question, 
was the ‘Force Majenre' clause in the office- 
indents included in the contracts between the 
parliet? 

I do not think too great attention should 
be paid to the attempt of the witnesses 
who after all were only laymen to define the 
meaning of * nsnal term*.’ Plaintiffs’ wit¬ 
nesses all meant the same thing, vtx., that 
if by the office’s indent the goods were 
tenderable as of the particular shipment, 
they were also so tecderable as between 
plaintiSd and defendants. They have ex¬ 
pressed this in a variety of ways by say¬ 
ing the contracts of the importing offioea 
apply, and that the terms of the office 
whose delivery order is tendered apply. The 
‘Force Majenre’ clause is a clause common 
to all the indents and is also iu David 
Sassoon’s indent. 

The first issue is what were the terms 
nf the contract between the parties? In. 
order to determine tbis^we must ascertain 
what the parties intended by ‘ n^^ual terms.’i 
Now the firet thing (o note is that defend¬ 
ants were not selling to plaintiffs ready 
goods in the bazar, wbioh they could have 
DO apprehension they might be unable to. 
supply. They were selling goods of a 
particular shipment which were to be brought 
from Java. There were many unforeseen 
things that might happen to the goods before 
reaching the ship and wbioh might cause 
delay in shipment. It is unlikely that' 
when the offices who import these goods 
inserted in their contracts with the buyers 
all kinds of conditions to safeguard them 
(the importers) against the possibility^ 
of events, over which they bad no oontrol,- 
delaying shipment, local sellers could con-' 
tract for the sale of goods to be imported 
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without inah or similar oondilions. If the 
importers ooneidered the probability of their 
being able to ship the goods within the 
shipment period was not unaoaompanied 
by a aertain degree of riek, it oonld saaraely 
be erpeated that loaal sellers would aontraat 
unaonditionally to supply snob goods. ^ This 
seems to me a point against plaintiffs eon- 
tentionthat the words‘usual terms’merely 
referred to the method of giving delivery of 
the goods. 

We have the origin of this term disolosed 
in the evidenee. There is no disagreement 
about this; at any rate that before the war 
the brokers used to note tbe oontraats in 
the books of the merabants but sinae the 
war tbe praotiae has been to pass aeeept* 
anae memos. In these aaoeptanae memos, 
are found the words ‘ usual terms *. There 
is a dispute as to what were the words 
need when the brokers noted the aon* 

traats. , 

The evidenee shows the words were omoe 
Dhara ’ with or without the words Bunder 
delivery,’ wbiah when aoaompanyiog ‘o05oe 
Dhara’ sometimes preaeded and sometimes 
followed those words. Plaintiffs, in order 
to asscoiate the‘Dhara’ with the delivery 
to whiah alone they say it applied, attempted 
at Brst to show that tbe words ‘otiBae 
Dhara’ never oaourred alone but were always 
aaoompanied by the words ‘ Bunder delivery.’ 
This, however, is not so. Defendants' 
witness, Ramji Rewalram, has produoed 
his foudai book, wbiah shows entries of 
io.idas made by the broker in which the 
words 'offioe Dhara’ appears unaeeompanied 
by the words ‘Bunder delivery’ (see 
Exhibit 13d). It is true that these are 
the only entries in (he whole book in 
wbiah the words ‘ offiae Dhara ’ appear 
alone, but tbe fact that tbe words are en¬ 
tered there alone tends to show that there 
is no aonneation between tbe offioe Dhara’ 
and the delivery at tbe Bunder. 1 take 
this to be the effect of all snob entries 
shown in tbe evidence. If this be tbe 
effect, then tbe meraantile equivalent before 
tbe war of tbe words usual terms' was 
the terms of the offices. Other eutries in 
which tbe words ‘office Dbaia’ appear 
alone are Exhibit 11, a Kntaba slip sent 
by plaintiffs’ Sbikarpnr branah to plaintiffs 
in Karachi and containing tbe terms of a 
oontraot on which plaintiffs here issued 


an aaoeptanae memo (®****^*\ 

114 5, Noondh entries of 1913 and 1915, 

and Exhibit 103 which is an entry of a 
oontraot in the books of defendants wit- 
Dess Abdul Husain. This last witness says 
he has 27 louda entries in which the words 
* offije Dhsra’ alone appear. It is true 
that they go over a period of some 
but the point is they are^ snffioientJy 
numerous to show the words Bunder de- 
livery’ were not omitted by aooident.. These 
entries were made before the disputes had 
arisen. Moreover, the ooanrrenoe of the words 
‘ Bunder delivery ’ in close proximity if not 
next to words ‘ offiae Dhara ’ does not by 
any means suggest that one qualifies the 
other. I think it is probable in writing the 
oontraot they would appear in juxtaposi¬ 
tion. 

If we turn to see how the same idea that 
wae present to the minds of these parties 
was expressed by other merehants in 
their local sales and purchases of this 
commodity, wo find tbe following expressions 
used in tbe market. 

In Exhibits 27 and 28 (two acceptance 
memos.) “subject to usual offioe agreement 
terms”, in Exhibits 54 and 55 (five accept¬ 
ance letters) “subject to usual agreement 
terms”, in Exhibits 89 and 90 (David 
Sassoon's Icoal .purchase and repurchase 
forms) “Ex-Bunder Karachi ircluding duty 
usual term”, in Exhibit 175 (Lmia Dreyfus 
& Co.’s local purchase form) on usual 
Bunder terms”. Exhibit 139 (Mitsui Bushan 
KaUha’s local sale form) “terms as custom¬ 
ary,” Exhibit 104 (aooeptanoe letter) 

“ subject to usual terms ” and again “acoord- 
ing to cffioe terms”, Exhibits 103.^ 114 
and 115 (Noondh entries of soudas) “office 
Dhara”, and Exhibit 13? “offioe Dhara”. 
Exhibit 27 is an important document. It 
is an aoosptanoe memo, passed to plaintiffs 
themselves and it contains the words 
“usual offioe agreement terms.” Teokohand, 
one of the partners in plaintiffs’ firm though 
not the principal partner, when called upon 
to explain this, could only say the person 
who passed his aooeptanoe memo. Exhibit 
27, one Ghandumal Chellaram, wrote it in 
English and be did not understand it. Then 
there are other entries relating to soudas 
in which the words ' offioe Dhara” and 
” Bunder delivery ” are separated by other 
words, showing that there could be no con- 
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neofcioD between them, These are Exhibit 
138 (a series o{ entries in the witness Teek- 
ohand Persbotam’s book) and Echi> 
bit 87 fan entry in the broker Poker Kishin* 
das and Co’s Noondh). 

Exhibit 87, after mentioning '*the rate 
of Ri. 1510-6 per owt Bander delivery,’* 
oontinnes the pnrobaser will be responsible 
for the increase and deorease in onetoms dnty 
aaoording to office aeage,” eto. This olearly 
shows that there oonld be no oonneotion 
between the delivery and the “ offiee Dhara.’* 
1 think the dednotion from all these 
dcouments is that the words “ nsnal terms’* 
were not intended to be restricted to the 
method of delivery. They suggest there 
are some terms which are current in the 
trade and so well known as to be in- 
oorporated withoat being specifically set oat 
in the acceptance memos. I draw this ooooln* 
eion not only from the absenos of all con¬ 
nections in the memos, between saob ex- 
pressioDB as ' nsnal terms’*, ’’terms as 
onstoroary,” “office Dhara” “and delivery,” 
bat also because, as we have seen, in the 
case of local pnrobase forms of several large 
firms we have an express reference to the 
terms intended being witbont words of 
gnalifioation the terms of the offices. More¬ 
over in Bupch'ind Ramckandv. Huhumatrai 
(2) we have a judicial interpretation of the 
translation of “office Dhara 

Before proceeding to the oral evidence 
of the witnesses as to the meaning of the 
words “nsnal terms” it. is advisable to 
refer to the procedure in this business 
which the parties have sought to avail them* 
selves of to support their respective couten- 
tions. 1 refer firefly to the sending of 'miti 
/(Aart’notices. A mtVt AAuri’notice is a notice 
of arrival of the ship or readiness to deliver. 
The former practice used to be that when the 
ship carrying the particular shipment goods 
arrived, the importing firm sent a 'miti khari* 
notice to ils buyer. That buyer endorsed 
the date with bis buyer and sent the notice 
on to him and soon. Ultimately the last 
buyer went to the office nf the importiog 
firm, paid the price and obtained the deli* 
very order. Accounts between the different 
sellers and buyers were subsegnently adjusted 
(see evidence of Yasifali, lioes 296 7). It is 
Dote^oriby that so long as the original chits 

(2) 42 Ind.Oa3.829; 11 S. Ii. B. 66at'p. 59. 


were banded on, it was impoisible 
for the local sellers to notify arrival of a 
quantity exceeding that stated in the origin¬ 
al *mUi ItharV notioe. After the war, the 
bnyer from the importing firm, on receipt 
of a notice of arrival from the firm, went 
to the office and paid the price and re¬ 
ceived the delivery orders. This delivery 
order was banded on from buyer to buyer 
and the last bolder went for delivery. At 
the same time the 1st buyer and eubie- 
quent buyers also issued 'miti hhari* notices 
on themselves to the purchaser but they did 
not state the quantity of the goods that 
had arrived nor the name of the steamer 
(see Exhibit 100). The object of this 
was to intimate a readiness to deliver 
and if, say, only 20 tons out of 50 
tons oontraotsd for were delivered under 
the miti khari notice of tender of the 
whole quantity, the rate was settled in one 
way or another. The poin^^ is that this 
practice enabled local sellers to profess 
to tender for much larger quantities than 
they would get nnder the delivery orders 
and thus encouraged epeonlation. Ultimately 
the evidence shows the issue by a boal 
seller of the miti khdri notioe became 
altogether independent of the arrival of a 
ship and was utilizsd merely as an expres¬ 
sion by the local sellers of an intimation 
to ooDolude the contract either by payment 
of damages at the market rate, effecting 
a cross contract or what is known as 
'pick pichao' This last expression is the 
settlement by which if various sellers and 
buyers have contracted with one another 
so that ' their transactions go round 
in a circle they meet together and 
adjust the transactions inter ae. All these 
various ways of eettling contracts are known 
as (lit. fed.) These expressions 

have been need over and again in the 
evidence and 1 have, therefore, bad to refer 
to them. The form of miti hhati nitios, 
therefore, issuel since 1914 by the local 
sellers on their buyers did not coataiu the 
name of the importing firm whose delivery 
order was going to be tendered. A specimen 
of such notioe is Exhibit 42. 

This evidence regarding miti khari 
notices and the practice in respect of them 
before and after the outbreak of the war 
was really led to support the defendauts* 
eoDteotion that the parties to contracts iq 
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tbe bazir adopted tbesama prosednre on the 
ehip’e arrival as the importing firms did 
and did so in order to entail the same 
oonseqaenoes on their bnyer as followed 
under tbe terms of the indents from the ser* 
vise of a *miti khan' nolise on the buyer from 
an importing firm, vw., liability for demur* 
rage, interest, eto , if delivery was not taken 
within a certain time from reseipt of each 
notioe, Defendants wanted to show that 
tbe looal sellers imposed these same oon* 
ditions on their buyers and to deduce 
therefrom that 'usual terms’ or office 
Dhara’ meant the terms of tbe offices. 
But it is clear from tbe evidence that 
defendants’ contention cannot receive sup 
port from the practice of imitating, when 
a ship actually arrives, the procedure adopted 
by tbe importing firmp, because the despatch 
of a miti khari notioa has now 
degenerated into a method of intimating a 
desire to settle the contract and none of 
tbe consequences contemplated by the 
importing firm’s notice could in such a case 
follow. 

There has been a good dtal of guess work 
by the various witnesses on both sides 
as to within what time the bczcr requires 
a buyer to take delivery. At one time 
plaintiffs allege that there was a written 
bazcr agreement on tbe point which requir* 
ed delivery to be taken within 16 days, but 
that agreement has been burnt and only 
secondary evidence of its contents can be 
given (see evidence of plaintiff line 3.:{1 and 
of Kodumal). Mr. Bupohand for plaintiffs, 
however, does not rely ou this agreement. 
Turning to the importing contracts it will 
be seen that some of them (c. p, E. D 
Sassoon’s and Volkart’s, Exhibits 32 and 33 
reepeotively) give tbe buyer 7 days for 
taking delivery, whilst others (c. p. David 
Sassoon and Ralli, Exhibits 3C and 31) give 
him 10 days. David Sassoon’s indents 
provide fora re*sale and brokerage, warehous* 
ing, fire insuranoe, commission and interest 
charges after the 10 days allowed for de* 
livery. Balli’s indent contains a similar clause 
except that interest is charged at 9 per cent, 
from tbe 11th day, instead of at 6 per cent, 
from 1 Itb to the 20th day after ship’s arrival 
and thereafter at 9 per cent, as provided tor in 
David Sassoon’s indent. E. D. Sassoon’s and 
Yolkart’s indents provide for interest at 9 per 
cent, after 7 days from steamer’s arrival. 


Volkerbs aim o^u claim J- par cant, re sale 
brokaraga, whilat Divid Saisaon’s indent 
proviiea f^r ^ per cant. There ard thus minor 
points of differenoa anl it is in evidence 
that the firms only insist on their 
strict rights as to re sale, brokerage, com* 
mission, etc , when a buyer baa given them 
a bt of trouble (see evidence of defendants’ 
witness Nosserwanji, line 360). There seems 
to have been a general idea in the b&zar 
that the terms between tbe offices and 
their buyers should regulate the dealings 
between the local sellers and buyers, for 
we find tbe plaintiff Teckohaud at line 313 
of his evidence admitting that the former 
practice was that interest was charged 
according to the contract of tbe office 
when delivery order was given, but he 
continues to say that iuterest is now charged 
after 7 days according to tbs bazir 
agreement which was burnt. It is to be 
noted that 7 days is the period provided 
in some of the importing firms’ indents. At 
lines 337—343 plaintiff admits if he buys on 
mual terms and delivery is offered from 
Ralli’s or Yolkart’s, be is bound by the 
time for delivery laid down in Ralli’s 
or Yolkart’s indent respectively. He then 
goes on to say ' interest is still charged 
since the agreement after expiry of 7 or 
ten days aooording to the order of the 
office.” See also, as to tbe looal sellers’ 
right to claim commission on resale, tbe 
evidence of Luxmandas at line 113. The 
evidence further suggests that the miii 
khari notioe must be given within 3 days 
of the ship’s arrival. Madbowdas, plaintiffs’ 
witness No. 7, at lino 1 9 onwards says the 
'miti khari" notiee is issued within 3 days 
of ship’s arrival and that tbe buyer mast 
come within 7 days after the receipt of tbe 
notioe. Then be goes on to say seller 
must wait 15 days for him, aooording 
to tbe committee rules, meaning appa* 
rently the burnt agreement. The bazar 
seems, therefore, to have attempted 
to adopt tbe stipnlation as to interest in 
tbe importing firms’ indents. The evidence 
as to other clauses in the indents running 
in the bazar varies according to the 
partioular clause. The 10 days’ margin before 
aud after the month of shipment allowed 
by the importing firms’ indents is correct itt 
the bazir as describing a particaiai- montn’e 
shipment (see e. tf., evidence ot Fiaintiffj’ 
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witness No. 2 Parasram line 171, plaintiffs’ 
witness No. 5 Hemandas line 52, and plaintiffs’ 
witness No. 6 Lakbamsi line 60). So also the 
olanse ezemptingr the importing firms from 
responsibility for bags damaged by sweat or 
rain (seeevidenoe of Nusserwanji defendants’ 
witness No. 4 lines 320-1, witness No. 1 
,Qirdharilal line 209, plaintiff Teokshand line 
225). On theotber hand the evidenoe relating 
to clauses in the indents referring to arbitra* 
tion and insolvency being current in the bazar 
is meagre. In Lem v. Lalchand (3) Cronob, 
A. J. 0., held that the arbitration clause 
would not be incorporated by the use of 
the woida office Dhara.” As to the war 
insurance rate charged by the importing firms, 
the bazar sellers seem also to have obarged 
for war risks but nob at quite the same rate 
(see evidenoe of plaintiff Teokohand line 26, 
and defendants’ witnessesNusserwaoji line 348, 
andLazmandas witness No. 3 line 102), but it 
seems to me that all this and other oral 
evidence to prove the terms of indent were 
incorporated by the use of the ezpression 
"usual terms” travels beyond wbat the 
defendants have to show in this case. 
I have already pointed out that they are out 
to prove that the goode under David Sassoon’s 
orGobindram Murlidbar’scontraots with those 
firms’ buyers were tenderable as July sbip^ 
ment goods under the indent of those firms 
and were, therefore, to be recognised as such by 
the plaintiff. It will be enough if the defend* 
ants show that the ‘Force Majeure’ clause 
in the indents was recognised in the contracts 
with plaintiffs as stamping the goods ez S. S. 
"Kanjean ” with the description of July ship* 
ment goods. 

The oral evidenoe on the point may now 
be considered, A large number of witnesses 
have been called on both sides. As 1 have 
considered the onus of proving what the 
terms included in usual terms” were lay 
on the defendants, I compelled them to call 
their evidence first. I will, therefore, now 
deal with their oral evidenoe. Defendants' 
first witness was Gidumal Lekhraj. He is 
president of the Indian Merchant Association 
and one of the public men of the city. 
His firm is Tabilram Wadbnmal and be 
says they have done business in sugar for 
fifty years. They are guarantee brokers to 
Messrs. Swart Ryrie and Co. After desorib- 

(3) 19 lud. Cue. 925; 6 S. L. U. 278 ut iK 283, 


ing the origin of acoeptanae memos, he says 
(line 32) "they are on ‘usual terms’ i.e , 
same as office Dhara’ before. The terms 
are as contained in the European offices' 
printed contracts, so far as they can be applied. 
In office contracts there are terms regard* 
ing late shipment for war, etc. They would 
apply to the bazir contracts. Indian mer* 
chants cannot do any business on any 
other terms because we buy from the offices 
and sell on (be same terms.” This is 
significant corroboration of the natural in* 
fareuce that local sellers would not under* 
take the risks which the offices guard against 
by the printed clauses iu the indeuts. Later on 
at line 82 be says: ' If a delivery order 
of a particular office bs given, the buyer 
is bound by the particular terms of that 
office.” Later on at line 232 be says in 
cross-ezamioation ‘‘all contracts in bszar 
are on office D lara terms,” and then at line 
250 be points out that a contract for a 
Ghiti on a particular office would not be 
followed by the words ‘office Dhara,’ because 
of course the terms incorporated would bs the 
terms of the particular office. I summarise 
this evidence to be that all contracts in the 
bazar on * usual terms” are made on office 
Dhara” terms, r., the general term*, of the 
offices so far as they are applicable, and 
that of a delivery order of a particular 
office. If the delivery order of any office 
is given, the buyer is bound by the terms 
of that office, i. e., if the delivery order 
be a good tender by the terms of that office 
he must accept it. The purport of this evi* 
denoe shows that plaintiffs have, by contract* 
ing on usual terms, argeed that shipments 
impressed with the description of July ship* 
ment under the terms of the office contracts 
shall be so accepted by them and when the 
delivery order of any one firm is tendered, the 
question as to whether that delivery order is 
July shipment goods will depsndon the terms 
of that office’s indent. On that will depend 
the question whether defendants have com* 
mitted breach or not. If no such goods 
could arrive after plaintiffs filed their suit, 
then plaintiffs have a good cause of action; 
bub if there were snob goods which could 
arrive, defendants might still perform and 
plaintiffs most wait till the arrival of such 
goods to see whether defendants would per* 
form. It is objected by plaintiffs that this 
witness is defendants’ partner, bat the evi« 
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denoe shows (line 90 onwards) that it is only 
in oertain oases they have entered into 
tranaaotions in partnership. On the other 
hand, they are partners with defendants in 
the gnarantee brokerage basiness to Swart 
Byrie and Go., who are oonoerned in similar 
disputes. Moreover this witness has sold 
more Jaly shipments than he has bought. 
I have regard to all this in estimating 
the value of his evidenoe. 

Defendants' next witness is Oodbaram Tara* 
ohand, who is the broker to David Sassoon’s, 
Balli's and £. D. Sassoon’s and olaims to be 
one of the largest buyers in Karaohi. He says, 
line 10, that before aooeptanoe memos, the 
broker used to note the oontraots as being on 
offioe Dhara terms,!. the terms of the im^ 
porting firm’s written agreement. He says that 
the aooeptanoe memos, are made on the same 
terms and prcduoes entries of oontraots in 
whioh the words are 'Bonder delivery, 
offioe Dhara’ (Exhibits 63'4), plaintiffs be¬ 
ing one of the parties to Exhibit 64. At 
' line 51 he says "if the oontraot is made 
aooording to the offioe Dhara, the buyer is 
bound by the terms of the delivery orders 
of the offioe tendered. Sellers oan give 
delivery orders of any offioe, that is to say, 
the parties agree that* they will be bound 
by the terms of the offioes and it is left to 
the looal seller to seleot a particular offioe 
later on.” It is olear when he says the 
buyer is bound by the terms of the deli¬ 
very orders of the offioe, he means the 
terms of the offioe whose delivery order is 
tendered. Later on, line 200, he says "offioe 
Dhara” means that seller oan bind bis buyer 
by the terms of any partionlar offioe- He 
oan ezeroise this option up to any time 
the steamer arrives. If be does not ezer¬ 
oise this option, he must pay damages aooord- 
ing to the market. The plaintiffs oontend 
that this is a ease not set up in the deli¬ 
very order and as I have pointed out it 
is; beoause when the oontraot is made, the 
seller oannot eay, unless he has already 
bought the goods, whioh firm’s delivery 
orders he will tender and the agreement, 
therefore, is that the terms of the import¬ 
ing firm’s indents shall apply and it is 
left to the seller to seleot the partioular 
indent when he tenders performanoe. This 
ease also has throughout been put forward 
in the evidenoe and the plaintiffs are not 
taken by sarprise. The siooerity of this 


witness’s view as to the meaning of 'offioe 
Dhara’ in the trade is oorroborated by the 
faot that be produoes entries of forward 
oontraots for July shipment, effeoted by him 
on 23rd August 1917 after the S.S. “Dogra’s” 
arrival, whioh be was not likely to have 
done if no July shipment oould be tendered 
after that steamer’s arrival (Exhibits 
65-6). 

Defendants’ 3rd witness is Luzmandas, 
who is Vioe President of the Sugar Sooiety 
and has done business in Karachi for the last 
20 years. He says at line 13 " offioe Dhara ” 
means to take delivery at Bunder on pay¬ 
ment at offioe, not to aooept goods damaged 
by Qweat or sea water, and the other terms 
of the agreement of the importing firms. 
At line 30 he says the seller oan give 
delivery order of any office. Certain objeo- 
tions have been urged against this witness’s 
evidenoe by the plaintiffs. They say he 
has sold more than be has bought both 
for July and for August-September ship- 
ments and, therefore, it is to bis interest 
to support defendants’ contention and second- 
ly he says (line 24) that oontraots go off if 
the last steamer be sunk. As regards the 
first objeotion 1 find that nearly all the 
witnesses on both sides are interested one 
way or the other, but the point I have to 
decide is whether this interest is sufficient 
to justify me in discarding their evidenoe. 
How far has their evidenoe been corrobo¬ 
rated by their oonduot? It appears this 
witness was present at the meeting 
on 22nd August 1917 of the Sugar 
Association at whioh oertain persons 
were selected to find out from David Sas¬ 
soon’s whether they had still good.s to arrive. 
The plaintiff Teokohand was at that meet- 
ing. It is unlikely Luzmandas oould have 
attended a meeting for that purpose if he 
had believed that the S. S. "Dogra” had 
brought the last lot of July shipment sugar. 
I think this corroborates his evidenoe, I am 
aware plaintiffs oontend the meeting was only 
to see whether the contracts of those who bad 
bought from David Sassoon should remain 
open and that the oontraots of the others 
should be settled orolosed, but I oannot see any 
objeot in the meeting unless there had been a 
dispute as to whether the last July shi-;- 
ment bad arrived and as Lurraandari^iud 
not bought from Sassoon, I oannot ueo why 
he should go to the meetioi; uulpga ha 
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eoDsiders Jaly sbipmeDt might still arrive, award under whioh Ballis bad to pay 
The objeotion to this witness’s evidenoe a olaim for goods abort delivered, 
refers to his answer to bypothetioal qnestions altbongh David Sassoon whose delivery 
as to what would be the result if the order was tendered to them tendered short 
last steamer oarrying July shipment goods delivery. It appears, however, that Ballis 
was sunk and questions of a similar nature, bad given notioe of arrival of the whole 
I do not value his replies to those questions quantity and Nusserwanji says that was 
very highly, because they are really questions why the award went against Ballis. Nusier- 
whioh it would be fora lawyer to answer wanji also says (line 156) that an award 
and to which, unless there were an. actual passed between the importing firm and 
proved instance, a merchant could only give its buyer bolds good between subsequent 
his opinion. These observations apply equal- sellers and buyers. If such an award 
ly to similar questions asked of other determines the shipment and, therefore, the 
witnesses. description of the goods, it may be binding 

Defendants’ next witness is Ralli’s sales- on later buyers as constituting the goods 
man Nusserwanji. He says that Balli did of that particular shipment. It may be, 
not import any July shipment goods but however, that if the local seller and buyer 
sold locally. He says (line 7) “usual terms” are not bound by the arbitration clause 
are same as office terms and that a contract in the offices’ indents, the Court would have 
in ‘office Dhara’ means the buyer and to say whether as between such local 
seller are bound by the terms of the seller and hie buyer the goods were tender- 
indent under which the seller has bought able under the terms of indent as contract 
or may buy from an importing firm, goods. That is not a point whioh I have 
The seller decides what importing firm’s to decide in the present case, and I | 
goods he will tender. Ralli’s themselves therefore, refrain from discussing it. Some 
naid differences on the S. S. “Dogra’s” confusion has, however, been introduced, 
arrival expecting her to be the last Plaintitffs seem to think that the defendants* 
steamer They bad paid up on all their ease is that the arbitration clause in the indent 
cross contracts by 28th August li:l7, but means that the local seller and buyer 
they settled some half dozen oonlraots must go to arbitration. That is not so 
after the arrival of S. S. “Kanjean”. In and has been held out to be so in 
this instance they were intermediaries Lenz v. Lalckand (3). Dafendents case is 
(line 122 and line 243—60). Some suits were that the award between the importing firm 
filed against Balli for August September and its buyer determining the character 
h'nments hut all except two of those of the goods determines it likewise between 
have been withdrawn, as the market went the local seller who tenders a delivery order 
high and the plaintiffs took delivery of that firm and his buyer. 

4.17) It is therefore, suggested there The defendents’ next witness on this 
1 sman’s evidence is prejudiced. Ralli’s point is Mobamedali Hassainbhai (Orimji) 
ftl Durohase form (Exhibit 75) is the whose firm has done sugar business for the 
e as their indent form, except that la«t 30 years. At line 9 he gays “acoaptance 
th™ names of the sellers and buyers are memos.” are exchanged. They contain words 
t ansferred. That at any rate shows that “usual terms”. That means'office Dhara*. 
Rallis incorporate their indent terms when At line 35 he fays “office Dhara " is the 
baBing locally, and to bold that other term of the office whose delivery order 
locml sellers and buyers do ^ not intend to seller gives him. Now what does this 

* oorporate the terms of the ‘Force Majenre’ mean ? It is stated, no doubt, generally, 

* lanse in the indents in their contracts but there is the same idea running through 
could mean that Rallis adopt a form whioh all the answers and that is that if the 
is inconsistent with the general practice goods are a proper shipment by the terms 
in the bazar. I think this oorroboratea of the offioe, the local buyer must accept 
the witnesse’s view of what the meaning them from his local seller. This witness 
of usual terms is. Plaintiffs have cross- has some suits pending regarding July ship- 
examined this witness regarding an arbi- mente for large amounts and no doubt 
tratioD in 191S- Exhibit 68 is the it is to his interest to support defendwits 


[19S6 



tlNDUK OAStIB. 


897 


\^8i. liVi] 

« 

OOBIMOBIU 0« EaUSHALOalMD. 

aaotention. Unforkanately, nearly every 
witness in the ease is mixed ap jo the 
deoisioD of the question in this suit and 
this objeotion oan oonseciueDtly be hurled at 
the witnesses indisoriminately by both parties. 
Moreover like most of the witnesses on 
both sides, when he reoaived notioes from 
his buyers olaiming damages he adopted 
their contentions against his sellers not 
heeause be believed they were sub* 
stantial obieetiona hut in order to safe* 
guard himself, if the Court should hold they 
were. Thus be says he bought from Forbes, 
Forbes, Campbell and Co. July ship* 
ment and they tendered tO tons S, S. 
** KaDjeaD”bnt he deolined to aooep^-, as 
the plaintiffs who were the last holders 
of the D /O. refused to take delivery. This 
witness, besides entering into cross contracts 
on 20iih August 1917, 8tb September 1917, 
30th August 1917, 17th September 1917 and 
2tfit September 1^17 with various merchants, 
all except the Bret- being dates subsequent to 
the arrival of the S, S. “Dogra”, made for* 
ward contracts on 17th September 1917, 22Dd 
August 1917, aud 8tb September 1917 with 
various other merchants for July or July*Sep< 
tember ehipments (see his evidence, lines 
44—66 and line 122 — 43). This constitutes bis 
evidence as showing that be did not regard 
the date of the arrival of the S. S. ^‘Dogra ” 
as the last date when July shipment goods 
could be tendered. The D./Oj. in respect 
of the forward oontrao's made after that 
date were subsequently tendered to plaintiffs 
who refuEed to accept them (Mohomedalli, 
line 148). On lOth September 1917 the wit¬ 
ness appears to have sold to his relation 
Yosufalli who is plaintiffs’ witness 725 tons 
Augnst'September shipment. Defendants 
rely on this, saying that as August shipment 
had to be shipped by lOtb September, it is un¬ 
likely witness would have made this oontrrot 
unless be and Yusufalli knew that August 
shipment goods could still be tendered 
under the indents, although shipped 
late, by virtue of the Force Majeuro 
olanee. 

Defendants’ next witness is the defendant 
Cbangomal Khusbaldas himself. It seems 
to me he should b&ve been called earlier 
and bis evidence must be taken subject 
to the objection that he had the opportunity 
o| knowing what bij witnesses had to 
say before be gave evidence himself. He 

57 


Bays at line 11 of his evidence nsaal terms 
in the acceptance memos, mean office 
Dhara.” “ Office Dhara ” means the terms 
in the oontraota of the European offiies. 
There is a slight difference in the contracts 
of the Baropean offices. Delivery is to be 
taken of late shipment* it due to reasons 
beyond man’s power. This term is common 
to all European offices. Liter at line 310 
the witness says “ shipment is what the 
offices declare to bs a shipment of those 
goods.” He, therefore, clearly states his 
case, vie., that the fact that the offices’ 
contracts make the shipments though late 
on account of “Force Majeure” a good 
tender makes the tender also a good 
tender between local sellere and ^ buyers 
contracting on ** office Dhara ” or usual 
terms. ” it appears that his firm made two 
forward contracts for July shipment after 
the S. S. “Dogra’s” arrival vie , 10 tons sold 
to Ochiram Ohethandas on 15fch September 
1917 and 5 tons sold to Aratmal SatramJas on 
the same date. He says (line 43) they were 
not cross oontraotf; so his evidence is cor¬ 
roborated by his conduct for, of course, 
be would not make forward contracts for 
July shipment if he believed that the last 
July shipment that could be tendered bad 
arrived. 

Moreover defendants gave delivery of 100 
tons from the S, S. “Kanjean” under aforward 
contract with David ciassooD. The D./Oj. 
for these 100 tons travelled from David 
Sassoon and Gobindram Mnriiduar through 
the bands of local buyers to defendants who 
banded them to David Sissoon. (See line 57 
onwards) Similarly, defendants had a 
forward contract with Forbes, Forbes for 
lUO tons but as to 75 toes that 6rm 
would not accept the D /Oi. Ex “KinjeaQ” 
as th?ir buyers would not accept. So also 
as to the contracts in this suit defend Ante 
made mHi khari on plaintiffc after “Kanjean’e” 
arrival but plaintiffs would not accept the 
Dotioes. So far a* any Qrm aocepted these 
D./O-^ Ex S. S. “Kanjeau”, that of course 
goes to show that the buyers regarded the 
goods Ex “ Kaojean ” as July shipment 
goods. Of course defendauts had sold much 
more than they had purchased—2,170 tons 
more—so this suit means a great deal to 
them, but, as 1 have said, there h a fact 
in support of these oontentioos that tuey 
entered int; 9 forward contracts for luly 
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sbipmeot after the S. S, Dogra’s arrival.” 
Still it might be oontended that av these 
two ountraots were made after the plaintiffs’ 
letter Exhibit 5, the defeodante made these 
Qontraets to create evidenoe, I note this 
possibility in estimatiog the value of Cbango* 
ZDal’s testimony. The defendants will 
also be lofers on their Angast-September 
shipments if their oontention in this suit be 
deoided against them. 

Plaintiffs have pnt in certain sorrespond* 
enod between defendants and Forbes, Forbes 
and Co., to show the position taken np 
by both of them, (Exhibit 93 and letters 
Exhibit 94, Exhibits 95-96) bnt a pernsal of 
that correspondence sbowe that Forbes, Forbea 
and Co , were merely protecting themselves 
against the claims made by their buyers on 
them, and indeed in (heir letter Exhibit 97D, 
dated 2nd April 1918, Foibas, Fjrbea and Co., 
practically admit the defendants’ contention 
and only asked to be satisbed that'the goods 
(tbongb ariiving so late as February 1918) 
were of July shipment. This witness has 
also been asked eevaral hypothetical 
questions as to what would be tbe result 
in the b( contracts if. the last shipment 
carrying the shipment was sunk 
and whether tbe arbitration clause in 
tbe indents applies to tbe contracts bet¬ 
ween local sellers and buyers. 1 have 
already pointed out that these are really 
questions of. law, and as to the arbitration 
clause the question probably is not whether 
local sellers and buyers must go to arbitra¬ 
tion but whether tbe result of arbitration 
between tbe office and its buyer decides tbe 
goods are of proper shipment or not. 

The next witness called for defendants is 
Hormnsji, salesman of David Sassooia (W. 
No. 9). It is urged by plaintiffs against his 
evidence that as David Sassoon’s'300 tons Ex 
S. S. “Kan.iean” are in dispute, his evidence 
will naturally favour defendants. Tbe same 
objeotion is taken to Mr. Sawyer’s evidence. 
Horrausii produces David Sassoon’s local 
oootraot forme (Exhibits 89*90). Exhibit t9 
is their local purobaee form. “Ex Bunder 
Karachi, including duty” nsually sug¬ 
gests that “ usual terras ” are, as plaintiffs 
say, oonened to delivery. Moreover Hormusji 
swears that tbe expression means "usual 
office Dbara”. He says (line 7). under this 
term we are bound to accept sugar of any 
Importing 6rm. Office Dbara means the termof 


the European offices’ contracts. If goods 
are shipped late and that is provided for 
in the office’s contract, it applies to the 
contracts on usual terms’.” For oross'oon- 
tracts David Sassoons use the form Exhibit 
90 in which the words used are tbe same 
that you bad pnrebased from ns OD..,,.,at 
Hs.per owt, against contract No....”. 

Hormusji’s oral evidence, therefore, cor¬ 
roborates that of the other witnesses for tbe 
defendants cn this point. Hormuejt also 
oorroborates defendants’ evidence about tbe 
purchase of ICO tons for which defendants 
tendered them after the arrival of S. 8. *'Kan« 
jean” their (defendants’) D /O. for 75 tons 
and one from Govindram Murltdbar for 25 
tone (line 4l). He also says David Sassoons 
were receiving qcotatioos for July ship' 
meet up to 27tb December 1917 and that 
inquiries were made at their office after 
S. S. " Dcgra’a” arrival as to whether they 
still had any goods to arrive. This refers 
to tba irquiry made by tbe Sugar Assooia- 
tion on 22nd August 1917, Lines 110—128 
of his evidence give a very clear exposi- 
tion of the terms of these eontraots on 
"usual terms ”So also at lines 138-141 David 
Sassoons bad still 400 tons outetandirg to 
deliver after S. S. "Oogra’s” arrival. They 
effected delivery by accepting two delivery 
orders, from defendants for 75 tons and 25 tons 
respectively Kx-S..S. "Kanjean” and D/Os. 
for the balance of 300 tons, which their 
buyers accepted under protest. (Exhibit 92.) 
This shows that David Sassoon acted op 
to the ooDStruotioD of tbe expression "usual 
terms” given by their salesman Hormusji in 
his evidence. 

Tbe next witness on ibis point is Oodbaram 
Taraoband for defendants, the manager of 
Manubbai and Go., sugar merobante. At Hue 
10 he says " office Dbara” means the 
terms of tbe contracts of sugar importing 
firms. Gsoal terms’ and 'office Dbara’ mean 
tbe same thing. 

Abdul Hussain Tayabbbai (W. No, 13) has 
done business in sugar for the last 20 years. 
At line 27 be says "seller may give delivery 
from any steamer be wishes. He can deliver 
from any office be chooses.” At line 94 be 
says office Dbara’ means tbe terms of the 
agreements of European offices, *. e, those 
that are common in every office agreement. 
Terms cf the office whose delivery order ie 
given apply. If, therefore, tbe shipment is 
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a fifood shipToent aoosrding to the terms of tbe 
offi 33 whose D /O. is tenclered, that U a good 

shipment between the local seller who tenders 
the firm’s D /O. and hU bnyer. This witness 
apoeir? to have made miii khiri when the 
S. S. “Kaniean” arrived on his bnyers, bat ai 
the plaintifEi were the alternative bayars tbe 
witness’s bayers refased to taka delivary. 
The witness, therefore, adopted the same 
attitude towards the sellers. 

He appsars to have olaimed damages 
from bis seller in Saptember and November 
1917 (see Exhibits 197 8) and at the same 
timetoldbiebiyer he was bonnd to wait. This 
witness is a “bear.” 

The next witness Khubehand Uttamehand 
(W. No. 14) is a broker who has carried on 
that business for tbe last 20 or 22 years and has 
daring that time acted as broker for Forbes, 
Forbes and Co., Volkarts. David Sassoons and 
Ghotirmal Hiranand. He saya (line 6) ofBee 
Dhara” means terms of the agreements of 
tbe European offices.” Again at line 1 a 
** Bizir merchants are bonnd to take delivery 
of late ehipmenton account of war or oironm- 
stances beyond one’s control.” At line 19 
"when 3 or 4 steamers bring the same 
shipment seller has option to say from which 
steamer he will give delivery.” This witness 
is attacked as beiog broker to Obotirmal 
Hiranand, a “bear.” The witness himself 
has invested to a small extent for July and 
August Septembar shipments. 

Mr. Swayer, manager of David Sassoon 
who ie defendants’ 153b witness, says (line 15) 
that ''usual terms” means the application of 
the terms of the various import bouses 
whose goods sellers may ultimately tender 
to ns either by buying directly or indirectly 
themselves at any tims until the arrival of 
last steamer carrying tbe shipment of the 
goods in question, it is same as office 
Dhara.’” At line 48 he says "parties muct 
wait oven though only 50 tons were shut out.” 
He explains that in Exhibit 90 "osual terms’ 
means tbe same terms on which they bad sold 
under oontract of sale, and this would be so 
because Exhibit 10 is a repurchase form. 
At line 91 be eays "usual terms” is not con* 
fined to delivery. I thiok it is pret'y clear 
that Mr. Sawyer has tbe same idea in his 
head that the other witnesses for the defend 
ante have. It ie in effect that if tbe shipment 
is a good shipment according to the terme 

of the office whose D./O. ie tendered, that ie a 


good shipment between the local seller who 
tenders that delivery order and bis buyer, 
similarly, the witness Mulcband Obellaram 
(W. No. 16) says afline 16 "Seller can give 

delivery order of any importing firm. Terms 
of that firm then apply. D /Os. are sold after 

the steamer arrives.” At line IShesayf: Bnyer 
must wait till Ust steamer. Dimages are 
paid and received after arrival of last 
steamer.” This witness sent notices to both 
his sellers and his buyers. Like most of the 
offices he was "hedging.” He further explains 
the position of seller and buyer at line 75 
onwards. Plaintiffs’ contention is that this 
witness assists defendants in this case. 

Mr. Lenz, manager of Volkarts, ^bo is 
witness No. 17 for the defendants, says he has 
no personal knowledge about the baz%r 
terms. He had not bought any July 
shipment locally. He says line 136; If 
we buy locally independently we alter our 
own form by a transferring buyer and 
seller. If we buy back our own sugar we 
attach a slip to say the goods have been 
bought back on original contract terms. It 
is clear from this that when Volkarts repar- 

chase their own sugar, they do not do so on 
terms which would only govern the^ method 
of delivery but by incorporating their indent 
terms in their repurchase contract. 

Bhojraj (W. No. 21) for tbe defence baa 
been a sugar merchant for last 10 or 12 years 
and a unarantee broker for 5 years. He says 
(line 2) that sugar oontraecs in the bezar are 
made on office Dhara.” t.e. the terms in 
the contracts of the different European firms; 
at line 12 he says "seller can give delivery 
from whatever steamer bringing the ship¬ 
ment of whatever importing firm he wishes. 
If sugar arrive late owing to some unavoid¬ 
able cause the buyer must accept delivery,” 

I must say that after tbe defendants had 
called all their evidence, I intimated that in 
my opinion it was no use multiplying wit- 
nesdes and that if the defendants had not 
convinced me by the evidence of tbe witnesses 
they had already called, it was for defendants’ 
Counsel to consider whether he would be 
likely to oonviooe me by calling further 
witnesses, and Mr, Elphinstoo accordingly 
decided to rest his case on this point on tbe 
witnesses he had called. 

I think I am not summing up the evidence 
of defendants’ witnesseson this point inao t • 
ly when 1 say that on the .hr/ uU 
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eatify to one faof, viz , that if the goods 
are a good July shipment under the terms 
of the indent of the office whose D./O the 
local seller tenders, his. buyer must aooept 
them as suoh goods and ooneeqnently if any 
goods are still to arrive wbioh by the in* 
dent of the office importing them will pass 
as July shipment goods, the local bayer 
must wait till the arrival of snob goods 
before he can contend his local seller has 
oomftted a breach of the contract. The 
quantity of goods late shipped does not 
affect the question in the present casp, 
because it is in evidence that there were 
303 ions of David Sassoon's goods late 
shipped and as defendants had io tender 
only 2j0 tons and the evidence shows, and 
indeed it is a matter of common knowledge, 
that n /Os. go round and round in a circle with 
great rapidity and can wipe off oontraots for 
many times the quantity stated in them there 
is no donbt that if defendants’ oontention 
be correct, they had a reasonable probabi* 
lity of performing their contract when the 
S. S. Kanjean” arrived. Moreover defendants 
allege there were in addition goods of 
Qovindram Murlidbar of July shipment a- 
board tbe Kanjeao, ” althongh it is trne 
plaintiffs say there is no satisfactory proof of 
this in tbe evidence. 

Let ns no^ see bow tbe plaintiffs say 
they understand tbe contracts between tbe 

parties. Plaintiffs' contention is thatoffice 

Dhara, ” whether with or without tbe addi* 
tion of the words ‘ Bunder delivery, ” refers 
only to tbe method of delivery which is 
borrowed from the contracts of the import¬ 
ing 6rm. (Jsaal terms” they also say 
refers to tbe method of delivery. 
Mr. Rapohand in bis summing up amplided 
what his witnesses bad said. He says that 
the terms borrowed from tbe offices are ' if 
a delivery order be given, the buyer must 
pay and go to tbe Bander and take delivery 
by weight and if he goes late be gets out and 
tern bags. He is not bound to taka goods 
damaged by ie\ water, and whoever is res. 
ponsible for delay must pay the interest and 
demurrage to tbe extent of the delay duo to 
him.” He says these are the practices of the 
offices though not necessarily in their indents. 

Plaintiff. Teokohand Cbellaram (ays at 
line 153: ' I do not understand the meaning of 
tbe words 'office Dhara.' I don’t use the words. 

I have beard the wordo moan delivery ij 


to be given in tbe same manner as theeffire 
gives it.” At line 300 he sajs more positively; 

Id these oontraots 'office Dhara’ means deli¬ 
very is to be given in tbe same manner as 
delivery is given by the European firms.” At 
line 197 he says * Buyers from tbe European 
offices fell the sugar on 'usual terms.’ Their 
buyers do not send aooeptauoes on 'office 
Dhara.”* Now this is not correct, forit appears 
from Exhibits 11 and 12 that plaintiffs them- 
eelves have issued an acceptance memo, in 
respect of a futcha' obit mentioning '‘office 
dhara.” Moreover, it can scarcely be believed 
that when plaintiffs received that kutcha chit 
Exhibit 11 from their branch firm at Sbikar> 
pur, they did not know what the words in 
it office Dhara” meant. There is nothing 
to suggest in that doniraot that 'office Dbara’ 
was restricted to the method of giving deli¬ 
very. Again Exhibit 27 is an acceptance 
memo, dated 18th July 1917 passed by 
Cbandumal Cbellaram to plaintiffs on “usual 
offioa agreement terms”. Plaintiff Teok- 
obaod’s only explanation of this is that he 
did not understand what Cbandumal was 
writing in English, Exhibit 28 is another 
acceptance memo, by one Gangaram Chatur* > 
bhnj to Cfaotirmal Hiranand subject to 
usual office agreement terms.” It is dated 
Slat March 1917, Both these acceptance 
memos, as well as Exhibits 11 and 12 show 
that Teokohand’s evidence on this point 
cannot be believed. Let ns fee what bis 
witnesses say. 

His witness No. 5 Hemaodas, after saying 
at line 10; People in bf 2 \r make contracts on 
a Bonder delivery office Dhara. That means 
tbe delivery is io terms of the office contracts 
i.e, the goods should be taken delivery of 
and removed within 7 days. Otherwise 
demurage, etc., in terms of office ooutracts will 
ensure,” goes on at lioe 69 to say: “l know the 
expression osua) terms.’ It is tbe same as 
office Dhara.’ ” The plaintiffs have suggested 
at line 197 that there is a difference in saying 
that acceptance memos, are not sent on 'office 
Dhara’ terms. The oonfiiot of opinion is 
higbtened by plaintiffs' witness No. 3 Prem- 
oband. who at line 113 says' words' usual 
terms’ are different from 'office Dhara’ Bunder 
delivery.’ There are more terms in the latter.” 
This is in direct conflict with Hemendas’s 
evidence, at lice 69. Plaintiff.s’ witness No. 6 
Lnkbnmsi says at line 57 “ 'usual terms’ is not 
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the same as ‘offiie Dhara.* Usaal terms 
means merobanta* Dhara, I oan’t siy wbafc 
the differenoa between the merehanta’ and 
office Dhara ia. Premehand, plaintiff’s wit* 
ness No. 3, also had written a letter dated 
7th November 19.7 (Exhibit 60) to one of hia 
bnyera saying July shipment is still to ooroe. 
Ho aaya he did th’s as his buyera sent simi¬ 
lar notices. Lika some of the defendants* 
witnessea he appears to have been safegaard- 
ing himself also. But hia evidence that 
‘usaal terms’ refer only to delivery is oontra* 
dieted by the faot that he has entered into 
oontraota for July-September ahipmenta from 
2^rd Aagaeb 1917 to 4th Ootober 1917 (see 
Exhibit 154). whioh he would not have done 
if the period for performing July shipment 
were not extended under the offise indents. 

I have pointed out how the evidence of 
plaintiffs’ witoeas Hsmandaa aa to the 
meaning of the ‘usual terms’ varies from 
that of the plaintiffs and Premohand, 
At lice 52 Hemandaa says that the term 
of 10 days of grace before and after the 
month of abipTnent fs a term in contracts 
made on 'offise Dhara’ terms. Yet this terra 
does not relate to delivery. He goes on to 
say at line 58 ‘ all the ehipmenta terms exoept 
the ‘Force Majeure’ danse are incorporated 
in a btzor contract. ‘OEse Dhara’ or'offise 
Dhara Bunder delivery’refers only to delivery, 

Lxkhamsi (plaintiffe’ witness No. 6) stands 
to win a large earn if pleiotiffs’ contention in 
this suit be upbdd.He cays at line V ‘ oontraota 
are made cn 'offioe Dhara Bander delivery’ 
terms. By that 1 understand after the goods 
are landed payment of demurrage and other 
port trust charges are to ba made according 
to ‘offire Dhara.' it means nothing else.” Pre* 
aomably, therefore, as he says at line 57 that 
uju'il terms are not the same aa office Dhara, 
he means that osual term? is the same as 
‘offiie Dhara,Bander delivery’ and, therefore, 
'office Dhara’ and'cffi!e DharaBanderdelivery’ 
are different whioh is plaintiff a* case. Plaintiffe’ 
witness No. 2 Parasram says at the beginning 
of his evidence * I know of the acceptance 
mem:B Before they were introduced tliS 
brokers need to note the contracts in the Souda 
Noondh as 'Ex Bander delivery, office Dhari,* 
that meant if the goods of the proper ship¬ 
ment arrive at the proper time and 
k^ari is made, then piymen!; mnjt be mile 
aui delivery taken. In case of delay in tiklng 

dalivery dsoiurrage Rpd interest wlU bd 

• • 


paid by the man raaponeibla for dahy. 
‘Office Dbara’did not inoludeany terms beyond 
those.” Then at line 19: "By usual terms 
I understand ordinary termi.’’^ Bat ia cross* 
examioatioD at line 80 he say?: "if shipment is 
delayed by 'Force Majeure’ clause iu the 
aoceptanos memo.” It is notioeahle that he 
is not prepared to say the 'Force Majeure* 
clause does not apply. Perhaps ha was 
thinking of hia letter Bxhibi!; 140, dated 15 th 
September 1917 in which he intimates to 
his buyer that owing to Oovernmsnt requisi¬ 
tioning the steamers, sugar ahipmenta will 
b) late and that delayed shipmeats will ba 
treated under'Force Majeure.’ He says he 
issued the notice as be received similar 
Dotioas from his buyers. It appears that 
this witness’s 6rm has entered into con* 
fraota after the arrival of S. S. “Dogra” for 
July and Ssptembsr shipments (see oorre* 
Bpondenoa Exhibit 148 dated lOth September 
1917 also his evidence at line 34)), whioh does 
not look as if he believed that 'offiie Dhara* 
referred to the method of or terms relating 
to delivery in the offices’ contracts. 

Plaintiffs’ witness No. 7 Madhavias of 
the Brmof Tejbhandas Jethanani says at line 
15 "by ‘usual terms’ I understaod if delivery 
is takeu late demurrage and interest is paid. 
The mm responsibls for the delay payi 
them.” Tqm witness has bought abiu': 93) 
tons more thaa he sold for July-Djcsmbjf 
17 shipments. 

Plaintiffe' wibnsss N). 8 Sobhraj, who his 
dealt in «mgar for the last 15 or 16 years, atllne 
4 says: "Dsalingi are on ‘usual terms’ io ths 
to vn, i. «, after Eiropean firm’, make mill 
khiri 03 arrival of steamer the b.?,vr makss 
it within 3 days. If the Eiropsan 
firm makes it on third day the local mer. 
chant issues It same day. G-ood? ometotbe 
Binder and eoms European firm requires 
payment to be made and delivery taken 
within 7 or 10 days. If it ba not then 
the person who takes deliviry late is res* 
poosible for demurrage Toe man who payi 
money late is liable to pay iotereat,” At 
line 2o ho eayf: " Before the war sugar was 
Bold 01 ) ‘office Ohara’terms. Siooe that it 
on ‘upoal terms’ which arc different. 
Till arrival of the goods there ia a difference 
bet s'een *offi ie Dhara* and usnaltermi.’ Offiie 
Dnara' are the terms of the office o)ntr.’.)t\ 
‘Usual terms’ are the terms ot th-; inivr. 
Tnoy are the aeual terras ir: ■ oj 
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givicg; aod taking delivery.** Here we have 
a new version altogether. Firstly, this 
witness oontradiota the witnesses who say 
*offio6 Dhara* ard 'ofual teims* are the 
same and secondly, be says *Dsna1 terms’ 
are not (he terms relating to delivery io 
the {fice coniracfs bat the terms of the 
bazar. Moreover, it is enggested chat einoe 
the war the terms of the oontraot have 
changed, bnt plaintiffs’ oase has been that 
office Dhara’or office Dhara Bander delivery* 
before tbe war is the equivalent of ‘nsnal 
terms’ after the war and both relate only 
to tbe delivery terms in tbe t ffine contracts 
or the practice as to delivery of tbe offices. 
At line 61 tbe witness practically admits 
the defendants’ case, altboogh he is 
made to qualify this io bis re examination at 
jine 78. 

Plaintiffs’ witness No. 9, Tbaromal, the 
sugar broker, says at line 2: '*B8z\r contracts 
are made on ‘bazar Dhara’ terms >. e, 
after goods arrive at Bunder. Miti khari 
notices if^sne from seller and payment is 
made by buyer and delivery taken if it be 
a proper ebipment. If buyer goes Ute to 
take delivery at Bander he is liable to pay 
demurrage and interest.” In bis cross* 
ezamibatioD this witness says there has 
been no change in tbe bazar, which state 
ment oontradiots Sobhraj who says there has 
b-en a change since tbe war. Plaintiff was 
this witness’s commission agent. He also 
rays in bis examination in chief there is 
no period 6xed for taking delivery from 
tbe Bander in 'bazar Dbara’ and the person 
taking delivery late pays demurrage and 
interest, As to this it is only neceseary 
to remark that it is ridioalons to say that 
tbe last buyer can take delivery at bis con* 
venienoe. 

Plaintiffs’ 10th witnese, Hassanand .langal- 
das, at line 7 sayf: “Brokers wrote before 
the acceptance memos Bander delivery 
(ffice Dhara.’ Deual terms’ means miti 
hhari is made in 3 days and thereafter 
delivery is taken from the Bander. Demur, 
rage and interest is also paid if delivery taken 
late.” In his orors examination at line 73 he 
eaya- “Terms ‘office Dhara* apply only to 
Bonder delivery. Tbe terms of the firm which 
iesued tbe delivery order will apply as to 
deliyeiy”. It is difficult to see whether from 
these statements the witness intends to eay 


[1930. 

there is a difference between ‘usubI terms* 
and ‘office Dhara*. Apparently be lies, 
becaufe be euggests that effiie Dbara 
is the Dhara of tbe particular office 
wbofe delivery order is tendered, At line 191 
be says godown delivery eontrecti are 
mostly made on ‘neoal terns’ in tbe 

aeo*‘ptaDce memos.If the contract 

is made on tbe terms of a European Brm’s 
oontiaot it is also made on ‘usual terms,*” 
This is a bpoeless jumble because, Bistly 
if usual terms’ refers to taking delivery, 
then one cf those (rrms is taking delivery at 
the Bunder, which godown delivery 
is not; and secondly, tbo witnesj is con* 
fusing a oontraot on ‘Sidhi Ohiti’ or 
European cffice terms with a oontraot 
on csoal terms. Tbe witness appears to 
have brought about two or three ooutrao s for 
July and Jaly*beptember shipments after 
arrival of tbe S S. ‘Dogra* (uee his evidence, 
lines 118 and 123). 

Plaintiffs’ 12th witness Dbaramlas Sobh* 
rai, a partner in the 6rm of Tupaiidas 
Hurbbagwandas, has written letters to his 
buyers saying be is not responsible for 
late shipment or any other oase of 'Force 
Majenre’ (see letter Exhibit l7z). He also 
allowed Rillis to extend tbe time for ship* 
mfDtto Ortobfr (Exhibit 173). 

We now come to a very important wit 
ness. This is the witness Tayebally Allibhsi 
who has traded in Java sugar for a long 
time and whose 6rm’s name is Carrimji 
& Co. Ha says at line 2: “By ‘usual terms* I 
understaud Bonder delivery,’ delivery within 
three days, otherwise cemurrage to be paid 
by buyer. If he takes delivery later on 
he take:^ the chance of getting torn bags. 
If he delays to pay money be has to pay 
interest also,” At line 23 he goes or: 

Before acceptance memos, brokers made 
entries in books. They wrote office Dbara 
Bander delivery*. I undeistand by that tbe 
same^ thing as usual terms’,” Hr*, therefore, 
saya usual terms' and ‘office Dhara Bunder 
delivery' are the same.” At line 12Z be says, 
there is no auefa thing as ‘hezir Dhara*. 
In this respect he contradicts tbe plaintiffa* 
witnefs who says that “nsnal terms'* mears 
the terms of the b:z\r (.see Sobhraj’s ivi- 
d'-DOe. lines 2o onward). Unfortunately for 
Yu nfiilli’rt evideoce a list of contracts made 
by him after the arrival of S. S ‘ D.igra” for 
July and July Sapiember shipments basbeen 
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put in (Exhibit 168), whi.h ihowa he expeeted 
July Bhipmenfc still to arrive and he ooula 
only entertain anoh expectation on the 
aaaamption of the application of the Force 
Majeure’ clanee in the offices’ indentc. It 
will be noted that the words usnal 
terms” are to bo found in the contract. 
Howeverithe most important pisoa of eviaenoa 
to discredit and show he is not saying 
what he believes to bo the real terms of 
these bazar contracts is his letter Exhibit 
178, dated 19th October 1917, written to the 
lolicilors of one of his constituents^ The 
contents of that letter show that it was 
not written because buyers were putting 
forward the same contention to him but 
it expresses in clear and unequivocal terms 
what the terms of the contracts of the 
bazar are It is exactly the case set forward 
by the defendants and whether the defend¬ 
ants can rely on it or not in support of 
their case, it at any rate entirely repudi¬ 
ates the oral testimony of Tusufalli. After 
this letter was produced the plaintiffs declined 
to recall Ynsufalli to explain it. 

There is only one other witness whose 
evidence needs ooneideration on this point 
and he was called by the Court, both sides 
sbowiog a reluctance to oall him. Tbe 
Court thought be should be called. He is the 
Secretary of the Sugar Aesooiation, Hassanar d 
Jetbanand At theendof his oross examioation 
he says "(he terms with offices are practi¬ 
cally the same as the terms between the local 
sellers and buyers.” 

To earn up tbii oral evidence on tbe 
meaning of tbe expression usual terms’' or 
*‘offiie Dhara”, I have no hesitation in coming 
to the conclusion that not only is tbeje no 
ground for Baying that the expression ‘offiie 
Dhara” implied anything diff:)reQb to tbe 
expression "usual terms,” but also that the 
various versions given by plaintiffs’ witnesses 
of both expressione have failed to establish 
that either of those expressions was restrict¬ 
ed only to terms for taking delivery aooori- 
ing to the office contracts or according to the 
practice of the offices. 

Let ns now see bow tbe bazar construei 
those terms in practice. I think it furnishes 
an argument to tbe dsfendaota if they oiu 
show that after the arrival of the <S S. 
"Dogra” Indian marjhacts still euterei into 
forward ecotracts for July sbipmeot. They 


oould have only done so on the assump¬ 
tion that the terms of the offices’ indents 
excusing delay in shipment governed their 
oontraota. The plaintiff himself on 4tb Sep¬ 
tember 1917 bought 150 tons July Septem¬ 
ber shloment from Nevandaram Toleram 
(plainfff’s evidence line 370). His explanation 
is that this contract was for goods Ex S. S. 
"Dogra”, but this is not stated in the ^contract 
and 1 do not believe it. The S. S. Doffra’’ 
completed diseharging on ;i5th August 1^x7, 
On 30th August 1917 there were about 
43 tons only lying in the Import Yard. On 
5th September 917, one day after plaintiff’s 
contract with Nevandram,^ only about 15 
tons were in the yard. It ip, therefore, 
impossible that plaintiff would have con¬ 
tracted on 4ih September 1917 for 15 J tons 
from the yard. Thus plaintiff’s conduct 
certainly does not suggest he believed the 
goods Ex S. S. "Dogra” to be the last July 
shipment to arrive. Again I find it proved 
from the evidence that plaintiff was pre¬ 
sent at the meeting of the Assoeiation on 22nd 
August 1917 and 24th August 1917 where the 
question of July shipment was considered. 
He knew that David bassoon’s 301 ions 
had been shut out and that no farther 
tonnage was available at Java and yet oo 4th 
September 1917 he made a further contract 
of sale of 500 tens of Angast-September 
shipment with Bhojraj Jetbanand (plaintiff s 
evidence, lines 4^9). The latest date for 
August shipment would ba lOtb Septembsr; 
80 with the knowledge he possessed it 
would be unlike he would contract for August 
sbipment unless he believed that such ship¬ 
ment would be made later under the indents 
of tbe importing firms. 

Plaintiffs’ witness Parasram (line 339) 
admits on 4th September 1917 he sold 
50 tons shipment July-September 3 equal lota 
to Hiji M ohomed Haji AbdulU. Of this he 
says :0 tons was a crop’s-contract and 
that he intended to make 'pick pichao" for 
the remaining 40 tons .loly ehipment. He 
does not appear to have done so and says 
that was because sails were filed. There 
IB no entry to show 'pic'i pichao* was to 
be effected. The fact, however, remains 
that one does not make a forward contract 
fur .luly ehipi'^ent after .1 qI> shipm'tit b '.s 
arrived in ordor to fuldl it by ■■ -.j. 
sequent p '.’i picvio arrangirni'r;v '>i ’-d- 
over, this witness was t'-j 
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ice©tiDg of 24th Anga^fc 1917 (line 30^) 
and knew thit Aagast shipment, at any 
rate, would on aojoant of the inability cf 
•Java shippers to seenre tonnage be delayed. 
Again at line 4’6 onwards he saya his hat 
sale for Angust-September shipment was 
on 25th September 1917, which would be 
more than a fortnight after August ship* 
ment oould be shipped unless excused by 
a Force Majeare olause. On ?th or 8th 
September be sold llO tons Joly September 
shipment to YiiEufalH and witnef>s saye 
Yusnfalli said be oould effect *'pich pichao'^ 
for the 50 tons of July shipment in that oon* 
tract. There is nothing in the entry relate 
ing to this contract to corroborate tbisj it was 
admittedly not a oross oontraot and Yusof' 
alii in Exhibit 168 hae entered this contract 
as on nsual terms.’ This witness’s traneao- 
tioDP, therefore, do not lead one to believe the 
oral evidence he has given on the meaning of 
the words ^usnal terms’. 

Plaintiffs’ witness Premoband has made 
a series of contracts for Jnly and Jaly> 
September shipments after the arrival of 
the S, S.‘‘Dogra” (in Exhibit 154). He says 
they were oroBS-oontraoto (lice 233), but as 
to two of them, vie., one on 24tb Angnet 1917 
with Mithamal Dowlatram for 30 tons 
July'September shipment and another 
with Ropchand Hughnath for 10 tons, be 
says as to the former, there was a previous 
contract for Augast-September shipment for 20 
tons and the broker said he would make 
*'pich pichao'* as to the remaining 10 tons 
and as to the latter 5 out of 10 tons was 
*'pich pickao'\ There is nothing beyond his 
statement pichao" was tc be made 

of the lalance of ten tons out of the former 
contract, and admittedly, 5 tons out of the 
latter are unooveied (see bieevidenoe,lines 233 
and 293). I would say ou this evidence that 
this witness bad not also much belief in 
the aooonnt bo gives of transactions in 
‘usual terms’ in the hez^r, P. 41. Evidence 
has also been given as to the date when 
cross contracts were made. Plaintiffs’witness 
No. 7 eeys at line 40 that cross contracts 
are made ^o long as goods of proper 
shipment are still to arrive, otherwise they 
are only made whilst goods are lying on 
Bunder fsee also evidence of plaintiffs’ 
witness No. 9Narr.mBJ, line 19). We know 
from the no‘e of Hiaib’'>ai (defendants* 
witness No. 6), the Port Trust clerk, that 


on 15th September 1917 only 2 bags of July 
shipment were remaining in the Import 
Yard. So if we find cross aontraofs are 
effected after that date, they can only 
have been effected in anticipation of 
further goods to arrive. Those cross con* 
tracts in Exhibit 154 after that date would 
on plaintiffs’ own case, therefore, only have 
been made in anticipation of further July 
shipment to arrive. This remark applies 
generally to all cross contracts made by the 
witrecees in the case. Another thing is 
to be observed, and that is that cross- 
eontraofs would ordinarily be made at the 
rate when goods in the Import Yard of 
July shipment would still be deliverable ex* 
Bunder and if we 6nd cross eootruots made 
at the rate cf a subsequent date, that 
BUTgests that the parties until that subse* 
quent date, at any rate believed July 
shipment goods were still to arrive. 

The list of his contracts (Exhibit 168) 
put in by plaintiffs’ witness Yusufalli speaks 
for itself. It shows he has made forward 
and cross-contracts up to 7tb Septmber 1917 
for July'September shipments. The last 
two with ^odumal Kallumal and B'.gbnatb 
Kalliaoji were admittedly not cross con- 
iraots (see Yusnfalli’s evidenar, line 78) and 
they were on "ueual terms”. Yusufalli says 
be thought there was still time for Joly 
shipment to come and be heard a steamer 
with proper shipment was coming. This 
I do not believe, because the last date for 
July shipment from Java would be lOtb 
Auguet 1917 which would bring the steamer 
here on or about 30th August 1 17, and his 
contracts are dated 7tb September 19.7. 
Besides he and everybody else in the bazar 
knew from the meetings of the Association 
held in August that with tSe exception of 
certain goods which were late shipped no 
other July shipment goods shipped from 
20th June to lOth August were due to 
arrive. Moreover, Pursram of Kodumal 
Kallumal, the seller, admits that the 
European cfBses issued noiioes in August 
and the beginning of September saying 
that owing to the requisitioning by (xovern* 
ment of steamers shipment would be delayed. 
Yusufalli mast have known this. The sales¬ 
man of Rallis, Nosserwanji, saya tbatnpto 
the beginning of ^'eptember, it was thought 
that S. S. Ranee” was leading at Java 
but she oould only have loaded Jsl^ 
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XDcnt goode which were ahat oafc (see hfs 
evideeee, line llO onwards). Moreover, 
Pararam eaya that as to the 50 tons of 
Jnly shipment Ynsafalli said he would 
effect *'p'oh pichao^' which is not the 
version Yasnfalli puts forward. Last 
YnsufalH’s letter Exhibit dated 18th 

October 1917, shows that the story he puts 
forward in his evidence is false. 

There is also evidence of deliveries 
actually taken from the S. S. "Kanjeap.” 
Ballis took delivery and Iranfferred the 
delivery orders fo their buyers (evidence 
of Odhavdas line 108Rallis appear to 
have settled some half dczrn of their 
contracts after the arrival of S.S. '‘Kanjean’* 
(evidence of Nnseerwanji, line 2C0). 

Defendants* witness Mohamedalli made 
both cross*contracts and forward contracts 
after the arrival of S. S. “Dogra”. Thus 
on 17th September 19i7 be bought 300 
tens from Sobhraj Dulamnll to whom be bad 
sold, on 22nd August 1917 and 23rd August 
1917, 25 and 126 tons reepeotively. This 
left a balance cf 150 tons. Oa 8th 
Ssptember 1917 he sold 75 tons July* 
September to Nevendram Tolaram. The 
oroes contracts were on 20th Angosl 1917, 
8 tb September 1917, 23rd August 19)7 
(100 tons to Nebbandass Jethanand), 30th 
August 917, 7th September 1917 and 
21st September 1917 (see Mahomedalh’s 
evidence, line 44 onwards). 

Defendants' witness Cbangomal made 
two forward oontraots on I6th September 
1917 cf 10 tons and 5 tons (line 44 of his 
evidence,) 

Dayid Sassoon's salesman Hormusji says 

(line 65) that bis 6rm was receiving quota* 

tions for July shipment up to 27th December 
19t7. 

Defendanto’ witness Dfaanji brought about 
several oontraots from 24tb August I9i7 
to 13th October 1917, Of these only ODd 
was a cross contract, one was on 13th 
October 1917 of sale of 50 tons July 
September shipment by Nurbbai Jafferbhai 
to Assumal Rajaharam (see Dhanji’c evi¬ 
dence, line tO). 

Similerly defeodante’ witness the broker 
Khatan says be brought about some 8 to 12 
forward contracts after the S. S. “ Dogia’s” 
armal (eee Exhibit 105). but he,snoot say 

were cress oonlraols. 


It is, therefore, clear from alf this evi 
denoe that most of the witnesses on both 
sides expected further July sbipmeot goods 
to arrive after the arrival of the S.S. ‘ Dogra” 
on 20th August 1917. The datts of the 
contracts made by them after that dale 
show these oontraots would not have been 
made in the expectation that any steamer 
could etill arrive which bad left Java hy 
the 10th August 1917, the latest date -for 
Jnly shipment. The " Ranee ” was expected 
in the beginning of September 1917, but a 
gi eat many of these contracts are made after 
that ^date when it must have been known 
the Ranee ” was requisitioned. On what 
assumption could such contracts be entered 
into in the bazar save that goods shipped 
late on account of ‘Force Majeure’ wonld 
still under the effioes’ contracts be tender- 
able as July shipment goodep The plaintiffs’ 
witnesees have by their actions belied the 
evidence they have given as to the terras 
of these local oontraots. fn my opinion 
their acts support the defendants’ case. 

Is it conceivable in the face of all these 
transactions for July shipment entered into 

after the S. S. Dogra’s ” arrival—eome of 

them effected by the plaintiff himself—that 
he did not know that the time for per- 
formanoe of bis oontraots with the defend, 
ants still remaiued open F The European 
cffices began issuing r.otices in August and (be 
beginning of September 1917 that owing to 
Government requisitioning steamers shin 
ment «culd be lute Is it J.keJy plaintiff 

would be Ignorant of this fact in the bazarP 

If he knew the time of performance was 
still oper, bis suit laucobed on Ut Qc* 
tober 1917 is premature. That the time for 
performance was extended to the arrival of 
the S. S. Kanjean le. I think, olear U is 
proved that office Dhara ” does not refer 
only to del.very as plaintiff contends I 
have shown how bis wi-Tesces have broken 
down on this point and bow the defend, 
ant’s witnefses have given a oensistent 
version of those words. It i, also shown 
that in the dcouments used bysomeoflBoes 
lu their local puroSase foim 3 there ia an 
unrestricted reference to the fermi of tb« 
agreements of the offices. It finosi 
ehowo that nearly „|, ,he wit., hu^ 
by entering into contracts after (ht. ^ 
Dogras srrival shown the .vo.d- ■'offi.w 
Dhara or usual terms’ sonid „,,r refs" 
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only to delivery. If the words offiea 
Dham * were aped before the war and the 
words‘nsual terms’ were iotrodaced einse 
the aaoeptanee memos, oame into force, what 
reason can the plaintiffs aseisn that the 
snbstitation should involve a change of 
meaning? The aoseptance memos, were only 
introduced bBoauae the merohanta repudiated 
the authority of the brokers to make the 
oontraola and as a precaution to prevent 
any merchant denying the contract. No 
reason for restricting ‘ usual terms ’ to 
delivery only, when the words ft,rmerly used, 
‘office Uhara,’ wera not so restricted, can be 
found and indeed plaintiff’s ease is that 
* office Dhara’ also is restricted to the 
delivery. I have no hesitation in holding 
that there is no ground for restricting the 
expressions ‘ offioa Dhara ’ or ‘usual terms | 
to delivery. If. therefore, office Dhara 
means what it literally would when trans¬ 
lated tiz.t the practicB of the offices, theri 
the practice is shown from the offices 
indent forma. ‘ Usual terms, ’ therefore, 

implies the same thing. 

Now let us turn to the meetings of the 
Sugar Association and see from the records 
of them how far they still further show 
plaintiff understood July shipment was still 
to arrive after the S. S. ‘ Dogra’s axr.val 
and also what the Asscoiation tbemeelves 
thought about Ite matter. The defendants 
did not attend those meetings, so the plea 
of estoppel raised has very properly been 
abandoned. I mean that the plaintiff by 
attending the meetings at which defendants 
were not present did nothing to icdooe 
defendants to adopt a course of action they 
would not otherwise have adopted Nor 
was there any agreement between plaintiffs 
and defendants arrived at those meetings. 

The Association seems to be the only 
body which calls the indian sugar mer. 
chants together to duouss matters. It has 
no printed rules and eontraols are not made 
Bubjeot to any such recorded rules. Us 
Secretary is Mr. Hassanand Jethanand, who 
was called by the Court to throw some 
light on these contracts and also on the 
proceedings of the Aasaoiation. Both sides 
were apparently shy of calling him. He 
was a good deal harassed by being called 
twice and kept dancing attendance on the 
Court. A ,3 soon as I discovered this latter 
fact, I did my best to have his evidence 


(1920 

a 


taken at once—I think he gave his evidence 
satisfactorily. From the records of the 
Association which he prodcaes it appears 
that on the 2l8t August 1917, a day after 
the arrival of the S. S. “Dogra,” the Associa¬ 
tion issued notices (Exhibit 130) for a 
meeting on 22od August 1917 to decide 
the question of July shipment. Ou 22ad 
August 1917 the meeting appointed a com- 
mittee to settle the question of July shipment. 
Plaintiff was present and was appointed 
OD the committee- At the eeme^ time five 
persons were detailed to go to David Sassoons 
to etquire if any Joly shipment goods were 
still to arrive and were told that 300 tons 
had been shut out. I hold this proved on 
the evidence which 1 really do not think 
it necessary to set out. I refer to the 
evidence of David Sassoon’d salesman Hor- 
mnsji on this point. See also the evidence of 
Hassanand, lines 77-83 and Laxmandas. line 
66 Ofl 24ihADga8t 1917 the committee met 
and Exhibit was arrived at. That 

decision cancelled all noticcB that had passed 
between the merobants relating to the July 
shipment and provided that delivery orders 
of any iffire proving a shipment to arrive 
to be July shipment should ba utibzed for 
Joly ‘Bhogtan*, r. e, fjr performance. 
Exhibit 2d also appointed a date for effect- 
iog ' pick p:chao ’ and ‘ Bbogtan for 
wiping off as much of the July shipment 
as possible. It then went on to state 
"whatever notices with regard to the July 
shipment have been issned by the merobants 
have been cancelled.’' This resolution js 
eigeed by plaintiff. so presumably he 
agreed to it. Now the plaintiffs say that 
this resolution intended only that contracts 
in which sellers lad bought from David 
Sassoon to remain outstanding and closed 
all other oDntraots. Paragraph 1 of the 
resolution leaves this in some donbt, hn* A 
thiLk paragraph 3 clears the point up. 
were intended to oaure all other ooniraots 
to be closed, then the resolution would not 
say in paragraph 3 that the noliiss given y 
merobants should be considered as canoe 0 
They wonld be valid notices. 

Plaintiff says no ' p^ch ptchao 
effected in consequence of this resolutio 
(see line 129), but his witness 
line 78 says the merohanta who had n 

attended did not mike pick wo 
July goods were still to arrive. The trutn 
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of the matter is that the merohants were 
etill dispatiog; the matter and it does 
sot appear that they all aoeepted the deoi* 
sion of the 24th Angast 1917. 

The next meetiog was on 14th September 
1917. It was a meeting of the speeial 
aommittee and reported to oonBrm the re- 
solatioD of 24th Angast 1917 and to oanael 
the fresh notiaes ieaned (eee Exhibit 137). 
Piaintiils say they were not present and that 
they said they wonld not be present. De* 
fendants have snggested plaintiff was present, 
but this appears to be donbtfal. I oannot 
say on the evidenoe he was. It seems to 
me this meeting does not carry the aase 
maoh farther, as probably there were some 
tnerahants who like plaintiffs were insisting 
the date for preformanaa had passed and 
others who like defendants were attempting 
to ereate a decision that the time for per* 
formance sboald remain open. At this lime 
it all depended on whether a merchant bad 
oversold or overboagbt which view he took. 
Whatever he really thoagbt was the meaning 
of osaal terms’or *offioeDbara’ hesabordinat- 
ed hie view to bis own int rests. 

The same state of affairs was in existence 
when the next meeting of20tb ^^eptember 
1917 (Exhibit 28) took place. It was a 
general meeting and purported to cancel 
notices given. At the next meeting on 23rd 
September 1917 Hassanand says certain 
Tejiwalaa were present bat they wrote letters 
cancelling their signatures. Plaintiff was not 
present and until I am satisfied the whole 
bazar agreed to abide by these two resolutions, 
I oannot fay they are of much eervic? in sop* 
port of defendanto’ case. 

The dedootioi which I draw, therefore, 
from the evidence of these meetings is that 
only the meeting cf 24bh Angnst 1917 can 
furnish evidence against plaintiff’s case, be* 
cause he was present at it and that meet* 
ing purported to cancel the notices already 
given. It appears plaintiffs did not abide by 
the resolution passed a* that mseting be 
cause they subiequently issued fresh notices 
demanding frieght and damages. An impor. 
tant poin*, however, is that by attending 
that meeting plaintiffs knew further Jul^ 
shipment was due. They koew that Divid 
Sassoon had 300 tons shut out and they 
also knew that S. S. Ranee” was expected 
to load at Java and as that vessel could 
not possibly bring July goods shipped 


before 10th August, they knew, if defendants’ 
contention as to the terms of the contract 
is correct, that the time of performance was 
etill open until July goods late shipped arrived. 
This is material on the question how long 
plaintiffs would in law be expected to wait 

for performance, assuming defendants’ con* 

tension to be correct. The plaintiffs can* 
not ask whether they were to wait indefi- 
nilely in case July shipment goodi were ehnt 
out and were still to arrive. They would, 
therefore, have to wait till sash goods 
. it was shown they o^nld 

not come before they could say defendants 
must betaken to have committed breach of 
the contraote. 

I have already said the attitude of many 
merchants towards these bezir contraols 
was itaueuced by the question whether 
they had oversold or not. The defend- 
ants have, however, referred to one instance 
which, I think, calls for special attention 

Rallis on23rd August 1917 sent a cifoolar 

letter (Exhibit 174) to some of their buyers 
for eigoature and by the terms of it they 

extended the time of July ahipment. These 

signatories had sold to Yusafali;, plaintiffs’ 
witness, and they would roiroely have ex* 
tended the'period of Yosufalli if Yusnfalli 
in his turn bad not agreed to aoJep^ This 
shows that Yueufalli’s conduct was scarcely 
consistent with the view he gives in his evi- 
deroe of the meaning of “u-nal terms”. 

It appears tfat this question of late ship, 
ment had been raised under the terms of a 
contract on office Dhara’terms and waslitl* 

gated between 3»d parties in the Small Cause 
Court ID 1913, and the oentention the defend¬ 
ants now put forward^ as upheld (see Exhibit 

however, be noted 
trat in this case the goods were a proner 
May shipment, the Bill of Lading being 
dated 6th June 1913. The Small Oanee 
Court Judge deoreeiog the claim allowed the 
Item of interest, demurrage, insuranoa and 
commission as provided for in the importing 
firms contract. p.iH shows at any rate how 

construed the words 

oSloe Ubara m 1913, 

Kvidenee of a few other inetanoee in whieh 

n said the oonatrnofion pat npon tH. 

words by the defendants has been fn|:....,-ed 
have baen given. 

The first of these instances ocir-i - ’ ^ 

years according to - 


It U 


iiiy 
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Ralli Brothers’ Balesman who gives evidenoe 
abaot it. He says hie firm had forward 
goods coming from a partioalar factory ia 
Anairia C. C.or 0. C E. The factory was 
burnt down and Rallis oanoelled under the 
‘Force Majsure’ o^au^e. This instance ii not 
in point, because we do not know whether 
RalH’s goods were sold apeoifisally between 
the sub-vendors and purchasers and if that 
were so, the cancellation would come under 
the principle of law of the dis* 
tinotive of the enbjeot matter of the 
Court {s\c). Moreover, there was not the 
speculation then that is now and bjna fida 
contracts for the goods were made then, 
Nosserwanji also speaks to the next 
instance, linos 140—165 of his evidenoe. 
In O.Jtober 1914 Rallis bad bought from 
David Sassoons and sold to Shumsbudio 
Imamdin. David Sassoon’s lighter sack 
and they delivered some bags short to 
Shamshudin. Rallis went to arbitration 
with ^hamshudin and lost, but it appears 
they lost because they had sent a notice 
of arrival of the full quantity and had 
not given their buyer ndtice of short ship* 
nient. This instance does not help either 
side renoh. The award (Exhibit 6rf) says 
nothing about the reason why it was in 
favour of Sbamshudin. This instance gave 
riie to a series of questions in the evidenoe 
as to whatever an arbitration or award 
binds eab vendors and sub^purohasers. So 
far as an agreement to go to arbitration is 
oonoernfd, it has already been held in Lent v. 
Lalchand (3) that it is not incorporated in 
the Icoal contracts by the words oflBce Dbara’. 
Whether an award between an importing 
offioe and its buyer declaring the goods 
of a particular shipment would not stamp 
the goods as of that shipment between 
sub vendors and sub purchasers, ie another 
question altogether and not to my micd 
material for the decision of this case. The 
resolution of the committee (Exhibit 169) 
on this incident said the purchaser was 
to bear the loss. It msy bo noted that 
this was a case of short delivery and not 
one of the extension of the time for 
performance. It may bs contended that 
if A, a local seller, sells to B, a local buyer, 
without having bought goods and A expects 
to perform when, say, Rilli’s goods are 
latest due to arrive and delays performance 
(ill then and RalU’e goods are destroyed 


A has taken the risk of performing latci 
and is liable for breach if he finds he 
cinnot deliver goods. When Ralli’s goods 
are destroyed no buyer can perform. L do 
Dotenterinto a consideration of that quesiior, 

A 3rd instance is cited by Nnsferwanji 
at line 283 of bis evidence. Certain goods 
of Febrnary'Marsh 1915 shipment reached 
Karachi between 12th and 16th June 1915 
by three different steamers. The sab* 
purchasers look delivery. But it appears 
that tbe^e goods were shipped on 2>th 
March 19)5 and were therefore, a good March 
shipment at any rate. This is, therefore, 
merely a case of delay on the voyage. 

1 think I have now dealt with all the 
maieria! evidenoe on this point and I have 
CO hesitation in holding on it, for the 
reasons I have giver, that the oontraots 
between the parties were on the terms of 
the o6fi)e agresment^, meaning by that, so 
far as this case is concerned, that the 
defendants were at liberty to deliver sugar 
of any ofiSoe if deliverable under a contract 
for July 1917 shipment according to the 
terms of that firm's indent. I bold the 
words 'usual terms’ in the oontraots -have 
the same effect as the words ‘office Dhara* 
and that means the agreements of the 
importing offices, h'eaafso Rufchand Rarnchand 
V. nu1(umatToi (2). That is what the words 
'usual terms’ or 'office Dbara* mean and 
what they would ordinarily mean. The 
plaintiffs have contended that defendants 
are trying to intioloce a eus'om of the 
trade into the contracts and have cited a 
great many authorities to show what are the 
attributes of a valid mercantile oastom, 
that it must hs shown to be reasonable, 
certain, not illegal, uniform, universally 


adopted, etc, etc. 

Now it seems to me this ie hardly a 
case of custom at all. Where a trade 
usage ie sought to be incorporated in a 
eommeroial contract, the contract as a rule 
contains only oeitain stipolationa bat the 
parties to it or one of them seek to add 
some incident to itas being a provision which 
was not mentioned because all the parties 
anderetood or sought to have understood 
that it wa°, according to the custom of 


the trade, a part and parcel of the contract. 
"Merchants and traders with a multiplicity of 


transaotiooB pressing upon (ham and mov* 
ing in a narrow circle and meeting ei^h 
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other daily deeire to write little aod leave 
QDwritten what they take for granted in 
every oontraot. In spite of the lamentations 
of Jndges. they still oontinne to do so” 
[per Campbell. 0 J., in Humjrey v. Dale 

(4)]. Hero, however, what I am faoed 
with is the meroantile meaning of osrtain 
words in the oontraot, viz, **nsQal terms’*. 
Now in a mercantile oontraot, snbjeot to 
the rale that the whole doonment shonld 
be looked at. it has been laid down that 
the Court ehoald regard the subject- 
matter with wbiob the parties are dealing and 
take 4be words in their natural and ordinary 
meaning and then construe the oontraot 
\.Tatham Bromage ^ Co. v. Furr (s)]. Here 
the parties were contracting as to goods to be 
imported by others and, therefore, the 
seller would be likely to protect himself 
against oontingenoies preventing (he arrival 
of the goods just as the importing effise 
does end this is in favour of defendant’s oon. 
tention. It has been proved that ‘usual terms* 
Md office Dbara’ mean the same thing. “Office 
Dhara” means “what the offices do”. What 
the effioes do is seen from their printed 
forms of contract. The “Force Majenre’ 
clause in the offices’ indents is to be found, 

another, in every tingle 
offices indent and the fact that it is so 

makes It clearly one cf the terms of “office 

Dbara . Bat even if the oontraot be regard¬ 
ed as one to which it is sought to attach 
a particular custom, I am of opinion that 
the F^oe Majenre” clause, being common 
to all office contracts, is a custom of the 
offices and, therefore, incorporated by the 
words office Dhara’, or ‘usual terms’ in the con. 
tracts between the plaintiffs and defendants. 
It fulfils all the requisites of a valid mercantile 
custom. It IS certain, for it means ieflaenoes 
over which the party has no control. It is uni- 
form, because It IS found in every office indent. 

It IB reasonable beyond doubt, not illegal and 
ID general use by offices (see Exhibit 
clause 31; Exhibit 3l, clause 51; Exhibit 32* 

clause 8; Exhibit 33, clause 10 ; Exhibit 34| 

olauas 1^; Exhibit 35, clause l 4 ; Exhibit 36* 

0 ause C; Exhibit 3^ clause 1*/; Exhibit 38* 

39. clause 14 and Ex£i^b?t 

289. ® C. 401; 14 T. L. R. 


If, thereforr, by virtua of the "Fjroe 
Majenre” cl inse in the indents the shipment of 
a particular office is tenderable as July ship, 
ment the sub-pupchaser mustj’egard it as such. 

Now these 300 tons Ex S. S. “Kanjean” 
were Divid Sassoon’s goods. By clause 13 
of Divid Sassoon’s indents they are 
not responsible for delay in shipment 
beyond the stipulated time through war or 
any other cause over which they have no 
control, nor can (heir contract be cancelled 
for any delay arising from any snob canse. 
It has not been urged that the words in 
elanse 13 or any other cense over which 
David Sassocn, Limited, have no control” 
mean any other oanee *'ejusdem gsneriz^' with 
the preceding words. If this bad been 
contended, the answer to tbe argument 
would be that not only is (here no common 
genne’ in the preceding words and sub- 
sequent words are, therefore, general, but 
also that if there be a oommoQ it ig 

very doubtful whether tbe cause beyond David 
Sassoon’s control i»«., Government requisi¬ 
tioning all steamers due to the war, would 
not be considered as ejusdem genert's'* with the 
preceding words. I am also by no means certain 

that (his particular came was not one daeto 

r/T ‘■5? Co. V. KnuUford Limited 

(6. 7Aomes or,d Mersey Marine Insurance 
VO ^ Ltmxted y„ Bamilton Frossr ^ Co (7)1 
David Sassoon’s buyer, thereforr, cannot canoe 
tbe oontraot for any such cause. He must 
accept the goods Nor is this a State 
prevention of shipment as provided for in 
the last sentence of clause 13. By State 
prevention of shipment is meant, e ^ an 
embargo, prohibition of export or other 
canse. According to the defendants the 
cause here beyond David Sassoon’s confrol 
was the fact that owing to Government 
requisitioning steamers no tonnage was avail- 

able. They say David Sassoon had done 
everything they could and their Java 
Rippers had got the space for the consign- 
ment but the S. S. Company shut the goods 

sh^r*^ ^'’^'^able. 1 

shall consider that presently. 

therefore 

that the oontraet between the parties was 
(^) (1908) 2 K. U, 383 at t>d 40^ 

(1903, A. c. are, 77 L. j. ^'n. 977 , “ 9 L t' 399 ^ 

13^ Com. Cu3 331; H Asp. M. C. IQi; 24 T 

*'' C2 A. 0. 484 at p 49 ?. > 

626, 07 L, T 695, 36 W, R. 33T^ 6 M. c. 


'f , 
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on the terms of the offiee oontraofcs with 
their buyer?, meaniofif by that that the 
partiee were bound by the terme of those 
oontraote as to whether the goods tendered 
were suoh as oould be tendered as July 
shipment goods. Under David Sassoon’s 
indent the 303 tons were tenderable as 
July shipment goods and were, therafore, so 
tenderable between plaintiffs and defendants. 
Each partionlar oflaae's indent was left to 
deoide whether the goods were tenderable as 
July shipment. 

The 2od issue is “When did thelast steamer 
of July shipment arrive Now we know that 
David Sassoon’s 300 tons arrived Bs S. S. 
“Kanjean”. Were these July shipment goods 
tenderable under the eontraots between plaint* 
iffs and defendante? That depends on whether 
David Sassoon oould tender them as suoh to 
their buyer. This depends on the terms of 
David Sassoon’s indent. I have already pointed 
out how by entering into forward oonlriobs 

for July shipment afteV the arrival of S. S. 

“ Dogra” the hizw showed ite opinion that 
there were still July shipment goods to oome 
and that these transactions in the bazar 
were entered into on the information that 
David Sassoon’s and Govindram Murlidhar'a 
goods were still to arrive drst by S. S. ‘ Ranee” 
and later by S. S. “iCaniean”. Sawyer, 
manager of David Sassoon, haa produced 
the correspondence and cables relating to 

this consignment (Exhibits 110— 

The sugar was purchased from Messrs. 

Hundal Mij Kian Gwan of Samarang on 
15th June 1917. 900 tons superior white July- 
September equal monthly ehipmente at Rs -t) 
nerowt. 0. /. F. Karachi war nskmcluded. 

On Uth A^uguct 1917 David Sa.soon a 
London office communicated 
here in the following terms: 
purchase 20th June 900 tons July-September 
Kian Gwan wire July portion waiting 
steamer,” a cable received by the London 
office from the Java sellers. On 16th 
1917 David Sassoons here wrote to the seWers 
asking them to have the parcel shipped by 
the first available opportunity duly sending 
ua along with S. documents an authenti* 
oated certificate showing that the sugar in 
nuestion was ready for shipment within 
the contract time but the shipment delay* 
ed owing to shortage of frieght occasioned 
by war or Force Majeure”. On 23rd August 
1917 David Sassoons wrote again, saying 


they were having considerable trouble with 
their buyers on account of the Java people’s 
failure to ship the July portion and asking 
them to lose no time in posting an authen* 
tioated certificate, showing that the sugar 
was deliverable for shipment within coutract 
time and the shipment was delayed through 
the Government reauisitioning tonnage owing 
to there being no other frieght available. 

On 25th September 19l7 Hundal Mij 
Kian Gwan replied saying they would send 
the “Force Majenre” certificate as soon as 
possiole. On *^3rd January 19<8 Kian Gawn 
cabled to David Sassoon here “Kanjean con* 
tract on July 300 tons.” David Sassoon 
cabled hack “Steamer carrying 300 tons July 
Have you despatched osrtificateP If not, post 
immediately”. The reply cable ran: “July, 
portion steamer Kanjean, certificates attach* 
ed documents.” The certificates are Exhibiis 
111*113. Exhibit 111 is a declaration 
by the Asiatic Steam Navigation Company 
dated l£th December 1917, to the effect 
that qhipment for the 300 tons was duly 
booked /or July 1917 shipment but owing to 
the refusal of (he Indian Government to allow 
sufficient ot (he oompany’e tonnage shipment 
to proceed to shipment was impraoti* 

cable. Exhibit 1.12 is a declaration by shi^^^ 
ping agents before British Vice Consn^^l 
at Samarang dated 6 th February 

1918 to the ^o tonnage was 

avaiKble from Slst Jn > to (he time 

the Kanjean was loaded. ^ r .^** 1 J 3 {b 
another declaration dated 19th J 
before the British Vice Consur 
steamers either of the company s lit- 
owned by outside companies were 
to load sugar from Java to Karachi ti 
January 1918, whentheDutoh S.S. companies 
offered tonnage. The declarant also 
that from September l917 he has used all his 
endeavoars in Java and io Holland to m 
dace the Datch S.S. companies to oarryeogar 
to Karachi and eaye that the reason efforts 
have not proved eucoessful soouer is 
the fact that telegraphic communication with 
Holland was impossible since the baginniug 
of October last. 

Now theie and similar doouments a 
all documents which by the praotioP 0 
merchants are accepted as evidence ve^ 
much on the same principle on ^ 
account sales of a foreign agent are accept^ 
as prima facie correct. I cannot do better 
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referio ibe remarks of Masleod, J., lo Nitsim 
Isaac Be'<hor t. Haji Sultanalli Shwtary (8) on 
the fatility of issaiogr eommiasioDS to prove 
faoia whioh are proveable amongst mer> 
ebants by the prodoetion of well'reoogoised 
pablioatioQS, and wbish remarks aptly apply 
to a case like the present. The abaardity 
in a oommeroial eanae of issuing a eom- 
misaion to Java, which would poaeibly have 
to be transmitted through Government here 
to the Dntoh Government with a tranala* 
tion of all material doouments into Dutch, 
to eay nothing of the delay, is manifeat 
to every one. Wisely the parties came to an 
arrangement by whioh this kind of evidence 
might be admitted. 

The Secretary to the Karachi Chamber 
of Commerce, Mr. Rogers, has produced 
two cables, copies of whioh have been 
put in as Exhibit 76, addressed to the 
Controller of Shipping and the Batavia 
Chamber of Commerce, dated fth Feburary 
1918 and 2od Feburary 1918 respectively, and 
their replies. That from the Controllerehons 
that ail British India and Asiatic Steam 
Navigation Companies' eteamers engaged in 
India, Auetralia and Indian oosstal trade were 
requisitioned by the Controller's letter dated 
5th May 1917 and that the requisition operat* 
ed from 6ret completion of discharge after 
receipt of the letter. The Batavian Cham* 
her of Commerce sent a declaration dated 
7th Feburary liiflS by its president and 
secretary before the British Vice Consul 
that DO tonnage from Java ports to 
Karachi has been available since the 
S. S. "Rajah’* in July 1917 till the S. S. 
‘Kanjean’’. 

Farther the witness Nusserwanji says that 
Rallis received two orders dated 25th Jane 
1917 and 3rd July 1917 for July shipment but 
their London office could not place them. 
That it was impossible to get tonnage is also 
olear from oorrespondenoe and cables produo* 
ed between Rallis and their Java sellers But* 
terwortb upd'Co This correspondence and 
these cat^s are dated July-Deoember 1917 
(Exhibit 70). The difficulty of despatoli* 
ing sugar tna Calenita is also shown by 
Exhibit 69, dated 24tb November 1917, even 
if tranehipment were permissible by David 
Sassoon’s indent, which it is not. it wai^ 
only on 10th January 1918 Rallis were in< 

(8) as lud. Gas, 433j 17 Com. L. R. 240 at p 257; 

40B. 11. ^ 


formed by their Java sellers that ftbey 
expected to obtain the necessary tonnage 
(see Exhibit 73), There is a mass of 
other correspondence of a similar character, 
which Mr. Elphinston has referred to in 
his summing up but which I do not really 
propose to set out in detail. Both Mr. Lsnz 
and Nusserwanji say sugar always comes 
here on a through bill of lading. Mr. Lena 
has also produced a large number of docu¬ 
ments showing the S. S. * Pandit” and S. S. 
* Risaldar” which were 6xed io load for 
Karachi in August were requisitioned in. 
July 1917 and the 8. S '^Ranee” and “Rajah” 
6 xed to load in September were alsoreqnisi* 
tioned. Exhibits 116 and 117. Volkart Bros, 
are the agents of the Asiatic Steam Navigation 
Company; so Mr. Lerz is in a position to say if 
any of tbatS. S. Company’s ships were avail¬ 
able. The first intimation Messrs. Vglkart 
Bros, bad that no more July-September freight 
was available was by wire of their Java sellers 
on 3rd July 1917 (Exhibit 118). Then there 
are a number of ccrifieates, sworn to before 
the British Vice-Consul, of shipping agentsand 
Volkart’s suppliers to tbe effect that no 
eteamers have been available since tbe S. S. 
"Rajah” and “Dogra” left Java (Exhibit 119). 
Volkarts were also tbe agents for the Dutch 
companies whose shipping agents have sub¬ 
scribed to those certificates. It was only in 
January 1918 that the Dutch S. S, companies 
were able to offer tonnage and the S. S. 
“Kanjean” which first was to call at Colombo 
to repair her boilers was available. 

Plaintiffs anggeet that sugar could have 
been sent to Calcutta and transhipped there 
for Karachi. But David Sassoon’s indent 
does not provide for transhipment, and it 
farther provides for delivery at tbe Bunder. 
Moreover sugar transhipped at Calcutta is 
likely to be damaged and we have Mr. Lenz's 
evidence that sugar from Java has to be sent 
here on a through bill of lading, (Let/,'a 
evidence, liuo 36). 

Continuing with the qaeatiun of impossi¬ 
bility cf obtaining tonnage, oorrespondenoe 

betv.eeu Messrs. Volkart and Messrs. But- 
terwortli and Co.,, their Java, suppliers shows 

that up to Oatober 1917 no space was avail¬ 
able {nee Exhibits 143—5). Further corre- 
sponJenoe between the importing firms and 
the dealers here shows that the former intimftt- 
ed tbe lack of tonnage through Govorntutnt 
requisitioning bteamere. (Exhibit 

^ f 
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Plaintiffs eay that the Java shippers ooali 
have ehiprei by ‘onteide’* steamers, i.e, 
steamers belonging to other S. S. ooxnpanies 
than the British India and Asiatio Steam 
Navigation Companies and that they did notdo 
BO because there was a oombine by whioh the 
Java people agreed to ship only by those two 
S. S. Companies in oonsideration of a rebate. 

The evidence, however, shova that the 
Java enppliei e were trying to eeoare steamers 
from any company inolading the Dutch lines 
and were nnable to do so. I think the doon* 
mentary evidence, I have already referred to, 
slearly shows, this. 

I wUh to add tbatthis dooamentaryevidence 
has all gone in without objection, it being 
reoogn z^d that it would be absurd to iseue 
commission to various places to secure the 
evidence on oath of the agents of the different 
S. S, companies and of the Java suppliers. 

1 have no hesitation in bolding that it 
was a phys-oal impoaeibility to aeoure etea* 
mers for Karachi at Java after the departure 
of the S. S, “Dogra” and "Baja” until the 
S. S. "Kanjean” began to load. 

Another argument advanced for the plaint¬ 
iffs reqoirfs to be dealt with. Plaintiffs 
say that there was space on the S. S. 
"Dogra” end "Rajah” for those 300 tons of 
David Sassocn’d and that they shculd not 
have been shut o it. The point is, was it 
beyond David Sassoon’s control that these 
goods were not shipped on board those two 
stearaers? I cannot see how David Sassoon 
could have done more than they did. Ordi- 
narily, 2 to 3 steamers left every month from 
Java for Karachi. David Sassoon had ordered 
these goods on l-^th June 1917 and the Asiatic 
Steam Navigation Company’s certificate (Ex¬ 
hibit HD shows that the Java suppliers had 
booked ship room for the consignment for Jnly 
Bhipmeot, If the shipping jornpany shut 
out these goods how could David Sassoon 
in Karachi stop tbemP To begin with, Diyid 
Sassoon would not know when the ehips 
would begin to load and in the next place 
they could not tell till the steamers had 
sailed that the goods were shut out. i hey 
had done everything they could by order¬ 
ing July shipment goods and obtained 
space for it. The rest remained with the 
S S Co. Even if they could have known 
the ’ oonsignement was going to be shut 
out, how could they have forced the S. S. 
Co.' to take the goods on board those 


[19^ 

steamerEp The coDtentipu that oargq for 
Bombay should have been shut oat in favonr 
of cargo for Karachi scarcely needs ah 
answer. It was not David Sassoon who 
oculd direct the disposal of the cargo on board 
the steamers. Nor could they direct theif; 
snppliera to transfer some of their Bombay 
oargo to Karachi. Moreover, David Sassoons 
were not the agents of the buyers here to ship 
the cargo but principals selling to principals 
(see their indent form Exhibit 30 and 
olanse 18 of that indent). It seems to me 
futile for the plaintiffs to raise ooutentiooa 
of this kind and ask the Court to pass ita time 
in deciding them. 

I, therefore, answer laaue No. 2 by aaying 
that the last steamer of Jnly shipment was 
the S.S. "Kanjean” and the date of her arrival 
at Karachi was the date of the arrival of the 
last steamer of July sbipmeot. That was the 
23lb February 1918. 

Issue No. 3. Oo the foregoing facts it is clear 
that at the date of the suit, let October 1918 
there bad been no breach by the defendants 
of the contract in snit. I go further and 
hold that as defendants sent plaintiffs a mtti 
kharx notice on the arrival of the S. S. 
"Kanjean” which plaiutiffi refused to 
recognize, the defendants have at no time been 
guilty of breach. 

Issue No. 4 was very properly ahAndoued by 
the defeudauts. 

Iseue No. 5.1 have held that the contracts' 
were pcsaible of performauoe when the S. S. 
'Kanjean” arrived. It cannot be said the con¬ 
tracts were void for impossibility of perform¬ 
ance beoanse Jnly shipment goods arrived not 
onlybytbeS S "Bahadur”,*Bajab’and*Dogra’ 
but also by the S. S, "Kanjean.” The fact 
that it was impossible to obtain steamers after 
the "Rajah” left Java till the S. S. "Kanjean” 
arrived would not relieve the defendatits of 
their obligation to deliver July shipment 
goods merely because David Sassoon’s 3J0 
tons and Dovindram Murlidbar'e goods bad 
been shutout or late shipped, iDoonseqaenoe 
it is nssIesB to discuss all the authorities that 
have been oitsd on the qaestion of what is 
such impossibility as makes a contract void. 
If no July shipment goods at all could have 
been shipped, it would have been a different 
matter. Nor did the parties contract for any 
particular July ebipmeut goodp, nor were the 
contracts on ‘Stdbi Ghiti’ a particalar European 
office or a particular indent form. 
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' The defaaiaQ^a ooald not, ai pUiotiCfi 
Bnggest, perform by baying Jaly Bbipment 
goods losally ex^godown, besaa 3 e the oontraefcs 
were for delivery of imported g^ods at 
Pander. Nor were the defendants bsand to 
boy losally or to tender before tbe S S. 
'*KaDjeaQ” arrived. 

Issne No. 6 . Defendants were entitled to wait 
till tbe arrival of tbe S. S. **&.anjean,” beoanse 
there was a "Faroe Majenre” olanse in David 
Sassoon’s indent of wbiob they oonldtaka 
advantage and whioh had the efiest of making 
the 3C0 tons tenderable as July shipment goods 
nnder tbe indent. 

Issae No. 7. The plaintiffi* suit was pre* 
matnre aid mast be dismissed with ooets. 

Sutl diimigsvd. 
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LA.HORE HIDH COURT. 

Saono Civil Ap?BiL No. 2172 of 1916, 

May 20, 1920. 

Pregent:—\lp. Jaatioe Chavis and 
Mr. Jastfce Dandas. 

SE1A.H MUSIMMADand ANOrasa 

—DgFANDANTS—AP?£LL4NTS 

versus 

FAZ[j ILAHf AND oiaeas^ 
Plaintiff^ UMAR and otsess— 
Dbfsnoamts— Rsspondbnts. 

Custom, proof of—Burden of proof—Qifi to klianada. 
mad— Reversion of gifted property, when takes place — 
Succession-Daughter entitled to succeed, whether can 
pass succession to sons. 

Any persoa, who relies on an alleged custom, has 
to piovb that the custom exists and applies to the 
ciroumstauces of the case. [p. 914, col. 1.] 

Qifted land rorerts to the donor or tiis collatcruls 
only when the line of descendants of the donee, 
both male and female, has entirely died out. [p. 914, 
cols. 1 A 2.3 

Sh^hanchiKhan V. Bigam Jan, 20 Ind. Gas. 461; 13 
P. H. 1914; 236 P. L. K. I9l3j 191 P. W, K, 1913, 
followed. 

The same rule applies whore property is gittod to 
n khmaiamzd [p 914, col 2.] 

Fateh Aliv ifuhTmniid Hnyjt, 18 Ind. On-J. 818; 
197 P. L. R. 1913} 69 P. W. R. I9i:i,o7orrulod, 


Except in the case of a daughter who succeeds to 
her father's property only as an unmarrioi daughter,' 
entitled to hold it until her marriage, there is no 
custom whereby a daughter who is entitled to 
succeed is not also entitled to pass succession on to 
her sons. [p. 914, col. 2.] 

Ssoon^ appeal from tbe desrae of tbe 
Distriot Jadge, Jhelam, dated the Sth Jane 
19 16 , affirming that of the Snbordinate 
Jadge, 2nd olass, Gnjrat, datel the 27tb 
April 1916. 

Lala Pishes Nath^ for tbe Appellants. 

Mr. Zifrulla Khan, for tbe Piaintiffs^Ras* 
pondents. 

JUDGMENT.^Tbie salt relates to land 
wbiob belonged to Abdnllab who gifted it to 
his khinaiamid Sharf Din, son of Qitb 
Din, Ae will be seen from tbe genaalogioal 
tree on page 7 of tbe paper baok, Sbarf Din 
was also bie brother’s son, Ablallab. Q itb 
Din and Nar Din being brothers, Sbarf Din 
died and the property was mutated in tbe 
name of his widow llusamviat Karam Bbari. 
Later on she died leaving two daaghters, 
Musammat Zainab Bibi and idusamma Bagam 
Bib’i who like tbeir mother married first 
ooasins. On the death of Musammat Karam 
Bbaritbe property was mutated net in the 
names of her dangbters but in tbe names of 
Sbarf Din’d brothers inoluding tbe bnsbande 
of tbe daughiers. T^o of the grandsons of 
Nur Din then sued the desoendants of Q itb 
Din for one fourth share of the property on 
the ground that Sbarf Din had got the land 
not from his father Qutb Dio but from 
his uDole Abdullah. One of the pleas 
of the defendants in that suit wae that the 
desoendants of Nnr Din oould not auooeed 
nntil tbe line of Sbarf Dio, male and female, 
was extinot. This plea was unsuioessfal, 
though the oase was fought up to tbe Chief 
Court, see Faleh Ali v, Muhammad R ly -1 (1). 
The present suit is brought by Musanmit 
Bsgam Bibi, ons of Sbarf Din's daughters, 
and the three sons of Musanmat 
Ziinab Bibi, the other daughter of Sbarf 
Din, for possession of the laod. The lower 
Courts have deoreed the olaim. Arm)d with 
a oBrtifieate from the laarnsd Distriot Judge, 
tbe defendants Hyat Muhamrnad and Shah 
Mabammad, who were plaintiffs in the former 
suit, appeal to this Court. 

Tbe only question, wbiob has been argued 
before us, is whether the daughter or the 

(I) IS lai Gas. SI 3; 197 P. L R. 1913; 6 JP. W. R. 
1913. 
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daughtere’ sons of Sharf Din oan snooeed to 
the property whioh was gifted to their father 
ae khanadamad. The other points raised in 
the grounds of appeal have not been argued. 
The learned Dietriot Judge was himself 
doubtful as to the correct answer to the 
Question of custom involved in this case, and 
in his judgment he points out that in an 
ordinary ease of inheritance married daugh¬ 
ters as a rule do not succeed to ancestral 
properly and so, if Sharf Din’s daughters 
are allowed to Eucoeed in this case, they are 
placed on a better footing than if their father 
had been the son of Abdullah instead of 
being only bis son-in law. Thus the dangh- 
ter’s daughter is placed in a better position 
than a son's daughter would be in. This is true, 
but it must be remembered that this is not a 
oaseof Sharf Din having Ruooeeded by ordinary 
succession. He succeeded by gift, and usually a 
man to whom property is gifted beoomes the 
absolute owner thereof, though no doubt in 
the case of persons governed by the Customary 
Law of the Pun.iab there is a custom by which 
the donee cannot dispose of the property at hie 
own sweet will and in certain events the 
land reverts to the donor or bis collaterals. 
If the donee’s line of descendants dies out 
entirely, then undoubtedly the land reverts 
to the collaterals of the donor and does not 
go to the collaterals of the donee. On the 
other hand, the custom is clearly established 
that there is no such reversion to the col¬ 
laterals of the donor so long as any male 
descendants of the donee are still alive. The 
question in the present case is whether the 
land reverts in the presence of daughters of 
the donee who has died sonless. Any person, 
who relics on an alleged custom, has to 
prove that the custom exists and applies 
to the oiroumstanoes of the case. Here the 
collaterals allege that the custom of gifted 
land reverting to the donor’s family applies 
to the present case in which the donee has 


donee, both male and female, has entirely died 
out, and we have no hesitation in following 
that ruling. The ruling already referred 
to, vie., Fale\ Alt v. Muhammad Eayat 
(1) is to the contrary, but it is a 
ruling of a single Judge and is based on a 
remark in Battigan’s Digest whioh to the 
effect that the Full Bench ruling, Sita Earn 
V. Raja Bam (3), has laid down the general 
principle that the property gifted to a kkana* 
damad reverts to the original owner’s family 
in all oases where donor’s daughter’s male 
deBoendants have died out. This remark 
has, however, been corrected in the latest 
edition of the Digest and now stands to the 
effect that the property reverts only where 
the daughter’s direct descendants, both male 
acd female, have died out. 

Then it is urged that even if the daughters 
of a khanadamad oan succeed, still they 
cannot pass succession on to their sons. 
But except in the case of a daughter, who 
eucceede to her father’s property only as an 
unmarried daughter entitled to hold it 
until her marriage, we are unaware of any 
custom whereby a daughter, who is entitled 
to sDcoaed, is not also entitled to pass sucoes* 
sion on to her eons. 

We ophold the decree of the lower Courts 
and dismiss this appeal with costs. 

Appeal dismiised, 

(8) 12 P. R. 1892. 


LOWER BURMA CHIEF COURT, 
Civil Repbbences Nos. 3 and 4 op 1920. 

May 26, 1920. 

Sir Daniel Twomey, Kt., Chief 


left daughters but no sons. It is for the 
collaterals to prove their assertion. The 
learned Vakil for the appellants is unable to 
point out to ns any case in which the col¬ 
laterals have Eucoessfully asserted their 
right to oust the daughters of the donee. 
Shahanchi Khan v. Begam Jan (2) ie a clear 
authority for bolding that gifted land only 
reverts when the line cf descendants of the 


(2) 20 iDd. Cas 451; 18 P. 11. 
J913{ 101 P. W. R. 1913. 
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Judge, and Mr. Justice Robinson. 

7n re KALADAN SURATEB BAZAAR Oo, 
Ltd., and SURATEE BURRA 
BAZAAR Oo., Ltd.—Applioahts, 

Excess pTofitB Duty Act (X of 1919), «. 2— 'Business’, 
meaning of-Company ouming house properly and 
carrying on business of lettiny tenements and stalls— 
Company, whether liable to taxation. 

The term ‘basioess' in section 2 of the Excess 
Profits Duty Act has the same meaning whioh is 
assigned to it in the Income Tax Act, and the former 
Act docs not contemplate an extension of that 
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meaniog or justify the introdactlou of anytWng 
which) ftccordiDg to the Boheme of the Income Tax 
Act, is wholly dissimilar, [p. 916, col.2; p.9l6, ool. 

1} p. 917, ool. 1.] . , . . 

A person who has invested his capital in uouso 
property and who keeps a rent office, and a stafE^ of 
rent collectors, clerks, etc., for the purpose of letting 
out his houses and collecting the rents, is not carrying 
on a ‘business' within the meaning of the Excess 

ProdtsDuty Act. Similarly, a Company which holds 

house property, and distributes the rents therefrom 
in the form of dividends to share-holders, is not 
carrying on a ‘business’ within the meaning of 
that Act, as, although it is an ass^iation ^ for 
acquiring gain, yet the method of acquiring gain is 
passive by owning property and not by the active 
carrying on of business, tp. 91B, cola. 1 A 3.J 

Mr. Giles (with him Mr. Das), for the 
Appellants 

Mr. Rutledge, for the Respondent. 

JUDGMENT.—The Financial Oomrais. 
sioner nnder section 51 of the Inoom Tax 
Act, read with section 15 of the Excels 
Prcfits Daty Act, refers for our decision the 
question whether the Kaladan Soorale 
Bazitr Oo, Ltd., at Moulmein is liable to 
assessment to excess profits daty, and the 
lame qaestion is raised with regard to the 
Sooratee Bazar Co., Ltd., at Rangoon. The 
Companies contended that they were not 
liable as their income was derived solely from 
rente of hoases and Bazar stalls belonging 
to them, bat the Financial Commissioner held 
that as these Companies exist for the purpose 
of owning houses and buildings to bs divided 
into tenements and stalls and to bs let out, 
they "carry on business” for the purpose of 
letting tenements and stalls. In his order 
the Financial Commissioner pointed out that 
the definition of bueinees in section 2 of 
the Act is not exhaustive. It merely 
says that business includes any trade, corn- 
merce or manufacture or any adventure or 
concern in the nature of trade, oommeros 
or manufactare. Ssciion 3 goes on to say 
that the Act applies to every business carried 
on in British India not speoifisd in the 
schedule of " excepted businesses,” and the 
Bchedule excepts inter alia ' offices and 
employments’ and any profession not bsing 
the profession of a commission broker. It 
seems, therefore, prima facie to imply that 
an offije of employment could be treated as 
a business under the Act if it ware not 
excepted by the eohedule. The Finanoial 
Commissioner then argues that if a person 
practising a profession requires spscifis ex- 
EmptioD in order to escape the excess profits 
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duty as a business, mush more would com* 
panies like these Bazar Companies require 
such exemption. It was argned on behalf 
of the Companies that income derived from 
house property is clearly distingnisbed in' 
the Income Tax Act from income derived 
from business, but the Finaneial Oommis* 
eioner pointed out that income derived from 
professions is also distinguished in the Income 
Tax Act from income derived from business. 
Nevertheless he would apparently hold that 
professions some under the head of basinesees 
in the Excess Profits Duty Act and would 
be assessable to excess profits duty but for 
the exemption in the echedule. These Bazar 
Companies are admittedly not businesses for 
the purposes of the Income Tax Act any 
more than professions are businesses for the 
purposes of that Act. They are assessed to 
income tax as bouse property and not as 
businesses. Nevertheless according to the 
Finaneial Commissioner’s view they are 
businesses for the purposes of the Excess 
Profits Duty Act because they are not ex* 
empted in the schedule of that Act, as pro¬ 
fessions are. 

Mr. Giles on behalf of the Companies 
concerned urges strongly that the contents 
of the term "business” are the same in the 
Income Tax Act and the Excess Profits Duty 
Act, that a person or a company drawing its 
income '.from house property is clearly not 
contemplated in the Income Tax Act as carry* 
ing on a business and that, therefore, these 
Compaoies do not "carry on a business” for 
the purposes of the Excess Profits Duty Act 
either and that the Financial Commissioner 
has given undue weight to the fact that 
offices, employments and professions are 
specifically exempted in the echedule of the 
latter Act. There seem to be serious difficul¬ 
ties in giving the term 'business” a wider 
meaning under tbe Excess Profits Duty Act 
than under the Income Tax Act. Tbe Income 
Tax Act was passed in 1918 and it was 
clearly tbe basis on which the Legislature 
worked in framing tbs Excess Profits Duty 
Act, 1919, Many of tbe sections of tbe 
former are incorporated in the latter with 
only slight modifications and the definition of 
bneiness in the Income Tax Act is produced 
verbatim in the Excess Profits Duty Art, 
Accordingly, in spite of tbe wide laognage 
used in section 3, it is difficult to bold tiiat. 
the Act oontemplatea any of 
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v(ord 'bDsiness* beyond the meaniD^ assigned 
to it in the Inoome Tax Aot, In framing 
the Hixoess ProBts Daty Aot the Legislatnre 
had before them the Inoom Tax Aot vcifch 
its clear distinotion bettveen inoome derived 
from bouse property and income derived from 
bnsineFS, and yet we find that they impose 
the exeess profits duty only on “excess pro* 
fits arising oat of certain basinesses** {vide tbe 
preamble of the Aot), cot on “certain eoaroes 
of income” as we might, I think, expeot if 
it was really intended to throw the net wider 
and bring under assessment to excess profits 
doty sources of income other than those 
laeeed as ba8io65833 in the Income Tax 
Aot. 

It is instructive to compare tbe Eoglish 
legislation on tbe subject with the Indian 
enactments. In the Income Tax Aot of i8t2 
(5 & 6 Vic.. Ch. 35 ) income is 

classified according as it is derived from 
property in land (Schedule A), occupation 
of land (Schedule B), dividends (Sobe* 
dole C), professioral and trade profile 
(Schedule D). The ‘first case” in Schedule D 
deals with duties on trace profits, It is beaded 
Duties to be charged in respect of any 
trade, manufacture, adventure or concern in 
the nature of trade not contained in any 
other schedule of ibis Aot.” Tbe first case 
in Schedule D is evidently the source from 
which tbe definition of business in tbe two 
Indian enactments comes. Turning now to 
tbe English provisions for excess profits duty 
which are contained in Part III of the 
Finance Act (No. 2) of 1915, section 39, we 
find that “excess profits duty” applies to 
all trades and businesses of any description 
excepting— 

(a) husbandry in tbe United Eingdom \ 
and 

(&) offices or employments ; and 

(c) any profession the profits of which 
are dependent mainly on the personal quali* 
fioatiens of tbe person by whom the profes¬ 
sion is carried on and in which no capital 
expenditure is required, or only capital 
expenditure of a comparatively small amount; 
but including (he business of any person 
taking commiesions in respect of any 
transactions or services rendered, and of any 
description (not being a commercial 
traveller, or any agent whose remuneration 
consists wholly of a fixed and definite 
sum not depending on the amount uf 


business done or any other oontiov 
genoy). 

This is clearly the foundation of the 
exespted basioeises schedule (Schedule I) of 
our Indian Excess Profits Duty Act, X of 1^19. 
In a very recent case, OommUsioners of 
Inland Ee.enm v. Sangtier (1), Mr. Justice 
Rowlatt ramarked: “it looks asif io the use of 
tbe vague word ‘busiuess* tbe Lsgislature was 
not glancing at anything more than what 
is taxable under case 1 of Schedule D of 
the Income Tax Aot, 1842. However, I 
do not decide that.” The same remark may 
be applied to ‘business’ in tbe Indian Aot, 
We may ooDjectore that when they were 
imposing this duty the Indian Lsgislature 
was not was merely glancing at what 
was taxable under tbe head of business in 
tbe Income Tax Aot of the previous year 
but had tbeir eyes firmly fixed on it. 
OihBrwise it is hard to conceive why tl^ey 
should have repeated the same de^uition 
of business as in the Income Tax .Act. 
We should not, in my opinioo, attach any 
great weight to tbe schedule of “excepted 
bosineeses” as throwing any light on this 
point. That schedule simply reproduces 
the oorresponding provisions iu the English 
Finance Aot of 1915, section 39 (seo above), 
Mr. Giles suggests that ‘offices or employr 
ments’ and 'profeesiona* generally are 
expressly excepted in Schedule I of tbe 
Indian Aot merely ei majore cautela. The 
true explanation, I think, is that tbe 
exceptions were taken bodily from tbe 
Englieb Eoaotment of 1915 and incorporated 
in cur Excess Profits Doty Aot schedule 
without a clear apprehension of the reason 
why tbeie exceptione were made io the 
English enactment, Offices, employments 
and profeesiens appear to have been expres¬ 
sly excepted in section 39 of tbe English Aot, 
because there was come risk of these 
Bouioes of income being confused with in* 
oome derived from businesses, seeing that 
bnsiness income and income from offices, 
employments and professions are all assess¬ 
ed under tbe same schedule (Schedule 
D) in the English Aot, 1842, There was 
no Euob risk in tbe case of the Indian 
oalssifioatioD, for income from business 
is clearly distinguished in tbe Income 
Tax Aot from “professional earniugs,” 


(1) (1920) 1 K. B.087. 
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abd moreover the term busiDesB*’ itself 
is Feparately defined in the Inoome 
Tax Aot, ihe definition oorresponding 
to the first ease, ‘trading profits*, in 
Sohadnle D of the Eoglish Aot. Althoagh 
the definition of * boeiness ’ in the two 
Indian Aots is not ezhanstlve, its looseness 
will not justify the introdnotion of things 
wbioh according to the scheme of the 
Inoome Tax Act are wholly dissimilar. 
An examination of the two Indian A^ts 
does not in my opinion support the 
Financial Oommisaioner’s order in these 
cases. 

Moreover on general considerations also 
I think it would be diffiinlt to hold that 
these Bazaar Companies are ‘ carrying on 
a business.’* 

We must not be misled by the nndonbt* 
ed fact that a very large amount- of 
business of various kinds is carried on in 
Ihe Companies’ Baziars by their tenants. 
What we have to decide is whether the 
Company itself is ‘ carrying on a business.’ 
The basiness which these Companies carry 
on, according to the Financial Commis¬ 
sioner, is the buiinesi of letting tenements 
and stalls, but if that is carrying on a 
business within the meaning cf the Aot, 
then eyery person who has iovested his 
capital in house property is liable to 
excess profits duty when bis income rises 
above the minimum limit. It is not con¬ 
tended, however, that any individual owner of 
house property has been aotnally assessed 
as snch to excess profits duty, and we can 
take it that they are not in practice assessed, 
it being recognised no donbt that they are 
not liable to assessment as carrying on 
businsases but are only liable to assessment 
to ordinary inoams tax as owners of house 
property. Does it make any differtnoe 
then that the asseseees here ate Companies 
and not individuals f Such a contention 
was put forward in another recent case 
under the English Excess Profits Duty Law 
Finance iNo. 2) Act, in Oon- 

mueionfira of Inland Revenui v. Korean 
Syndicate Ltl. (2). 

The Korean Syndicate merely received 
interest on money which they had in deposit 
at a Bank and received royalties from 
another company to whom the Korsan 


Company had leased a certain eoneession 
in Korea. Mr. Jnetioe Rjwlatt said: ' In 
my opinion the contention of the Crown, 
that the Company in this ease was carry¬ 
ing on a business, fails. If what the 
Company is doing, namely, receiving 
interest and royalties, was done by an 
individual, no one would say that that 
individual was oarrying on a business, and 
it does not bscome a business merely 
because it is done by an artifioisl body 
like a company and not by an individual.” 
A similar oontention was raised in the 
earlier case of V. (3). That 

was a case tried by ihe Master of the Rolls, 
Sir George Jessel. It was under the 
English Companies Aot, 1862. The case 
was one in which it was sought to have 
a certain trust, called the Submarine Cables’ 
Trust, wound op as an illegal association 
as it was not registered under the Com¬ 
panies Aot. The chief question under 
consideration in the case was whether the; 
trustees concerned or ths shareholders 
carried on a business, and the Master of 
the Rolis held that there was an associa¬ 
tion of more than 20 persons formed for 
the purpose of oarrying on a business 
having for its object the acquisition of 
gaio and that as the association was not 
registered as a Company, it was illsgal. 
The Appeal Court did not accept this 
view. They held that the deed of settle¬ 
ment did not authorise the oarrying on of a 
business but merely provided for the manags- 
ment of a trust fund. In the course of his 
judgment the Master of the Rolls said: 
“There are many things which in common 
colloquial Eoglish would not bs called a 
business, even when carried on by a single 
person, which would be so called when carried 
on by a number of persons. That is a 
distinction not to bs forgotten, even 
if wd were trying the question by tbe 
ordinary use of tbe English language. For 
instance, a man who is the ovner of 
offiies, that is, of a house div-ded into 
several il)ora and nsed for commercial pur- 
pose?, would not be said to carry on a 
business because he let tbe offices as 
snob ; bat suppose a Company was forme 1 
for the purpose of buying a building, or 
leafing a house, to be divided into offices, 

(«) (18&0> 16 Ch. D. 247j 60 L. J Ch. 4^ L T 
323; 29 W. a. 21. 


(8) (1920; 1 K. B. 598. 
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&Dd to be let oat, eboold cot we say, if that 
was (he object of the CcxDpaoy, that the 
CompaDy was oarrjiog on basmess for 
the purpose of lettiog offices, or was as offioe- 
lettiog oompaDy, tryiog it by tbe ase of 
ordinary colloquial language?” It is evident 
from tbe report of tbe oaee that the 
Lords of Appeal did not accept tbe view 
that wbat would not be a basineBs if 
carried on by one person may be a busi¬ 
ness if carried on by a large number of 
persons {vide page 271 of tbe report). 
Tbe Master of tbe Rolls gave a very 
wide meaning to tbe term ^ baeineea.” 
He said: You cannot acquire gain by 
means of a company except by carrying 
on some business or other, and 1 have no 
doubt if any one formed a company or 
association for the purpose of acquiring 
gain, be must form it for tbe purpose of 
carrying on a basiness by which gain is 
to be obtained.” These views were not 
accepted by tbe Court of Appeal. They 
pointed out that to come within tbe Com¬ 
panies Act it would be necessary that tbe 
association should be formed not merely 
for (be purpose of acquiring gain but for 
the purpose of carrying on a business by 
which gain is to be acquired. They held 
that tbe Submarine Cables’ Trust did not 
carry on a business, though they were 
associated for the purpose of acquiring 
gain by investing certain money once 
for all and receiving tbe proceeds thereof. 
The fact that they were authorised in 
certain circumstaocee to sell out securities 
and buy others instead, wculd not bring 
them within tbe Companies Act for that was 
merely a subsidiary matter subordinate to 
tbe main purpose of the association. 

We are now dealing with an entirely 
diSerent enaotmeut, but tbe decision of tbe 
Court of Appeal in Smith, v. Anderson (3) is 
a useful guide in consideriug whether 
these Bsziar Companies are carrying on a 
business. The mere fact that they have 
each a place of business and that they 
have registered under the Companies Act 
is not material. A man who has invested 
his capital in bouse property and who 
keeps a rent office and a staff of rent 
oolleotors, clerks, etc., for tbe purpose of 
setting out bis houses and collecting tbe 
rents is not carrying on a bueineBS. He 
is merely taking the ordinary steps 


necessary for enjoying the income from bie 
property. If be bought and sold bouse 
property ccntinoally be would then no 
doubt be carrying on a bnainess, be would 
be trading in bouse properly, but not if 
he only bought a bouse or sold one from 
time to time as incidental to bis position 
as owner of bouse property. And this is 
apparently tbe position of tbe companies 
now under consideration They may add 
to their property by purchase or by eale 
of a partioular part of their property from 
time to time, but this is only incidental to 
(heir main purpose which is to bold properly 
and distribute tbe rents in the form of 
dividends to the ebareboldera. They are 
no doubt an association for acquiring gain, 
but tbe method of acquiring gain is paseive 
by owning property and not by the active 
carrying on of a business. I would, there¬ 
fore, decide that these two Companies are 
not liable to excess proBts duty, 

Tbe assessees in both oases are allowed 
their costs of tbe reference in this Court, 
Advocate’s fee being fixed at five gold mohurs* 

B*ferencs8 acespted. 


LAHORE HIGH COURT. 

Second Civil Appsal No. 670 of 1920. 

June ], 1920. 

Present:—Hr, Justice Scott Smith. 

MUHAMMAD SHAH and oxasRi— 
Dspcndamts—Appbllants 
tersus 

ABDULLAH SHAH— Plumtiff— 

Rispondbnt. 

Suits Valuation Act (VIloJ 1887)|^. 13,appiiCflhiWi/ 
ofUndervaluation of relief as to injunction'^Value 
fixed by rules—Jurisdiction. 

Section 11 of the Saits Valuation .Act applied 
only where the valuation of the suit depends on the 
discretion of the parties or the Court and is not ap¬ 
plicable when the valuation is fixed by rules having 
the force of Jaw* [p 9 9, ool. a ] 

Qunga Sahai v Shco Lal^ 132 P R. 1894, Khuda Tot 
V. Wahab Din, :i5 P. K MOL 47 P.L R. IMOI, Sanga V. 
JfuZi, M Ind Uas lOW; 2 4P. L. R. 19 j 0, followed. 

Plaintiff sued for possession of a vacant site and 
for perpetual injuDction, to the effect that the defend¬ 
ants should not prevent him from building a house 
thereon. He valued his relief for possession at 
Bs. 60 and that forlnjanctioiiat Bs. 10« The 
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2nd Glass, haying decreed the claim in part, both 
parties appealed to the Senior Subordinate Judge, who 
modified the decree without any objection being 
raised as to jurisdiction. Defendants filed a second 
appeal to the High Court on the eround of under* 
yaloation of the relief as to injunction and of the 
want of jurisdiction of the Senior Subordinate 
Judge: 

Held, (1) that section 11 of the Suits Valuation 
Act did not cure the defect, as the valuation of the 
suit did not depend entirely on the discretion of the 
defendants but was fixed by the rules of the Court; 

(2 1 that the order of the lower Appellate Court 
was defective, having been passed withont jurisdic* 
tion. 

Seoond appeal from the decree of the 
Senior Sabordinate Judge, Hoshiarpar, dated 
the 25th November 19i9, modifying that of 
the Mnnsif, 2od Class, Hoshiarpnr, dated 
tbe 2nd Jnly 1919, 

Sheikh Ntas Sfu^atnmad, for tbe Appellants, 
Lala FaJttr Ohand, for the Respondent. 
JUDG-MENT.—In tbe suit oat of which 
tbe present second appeal arises tbe plaintiff* 
respondent sued for possession of a vacant 
site and for perpetual injanotion to tbe 
effeob that the defendants appellants should 
not prevent him from building a honse 
thereon. Those reliefs be valued as 
follows: — 

(1) That for possession of site at Rs. 50, 
and 

(2) that for in junction at ... Rs. 10. 

Total ... Rs. 60. 

Tbe first Court having decreed tbe claim, 
both the parties appealed to the ISenior 
Sabordinate Judge who decided the appeals 
withont any objection being raised as to 
jurisdiction. 

Defendants have filed a second appeal in 
this Conrt, and it is urged that tbe plaiot- 
iff undervalued tbe relief for injanotion. 
It is urged that under tbe rules framed 
by this Court a suit in which a right to 
build, with or without an injanotion, is 
claimed must be valued at such a sum 
exceeding Rs. 100 and not exceeding 
R«. 500 as tbe plaintiff may state in 
the plaint. Had the second relief claimed 
been properly valued, tbe total value of tbe 
reliefs claimed would have exceeded Rs. 100 
and as tbe suit was an unolassed one tbe 
appeal would have lain to the District 
Judge and not to tbe Senior Subordinate 
Judge. It is clear that tbe relief wis 
undervalued in tbe plaint, but Lala F^kir 
Oband on behalf of the respondent says 
that tbe defect is cured by section 11 ot 


the Suits Valuation Aet and that no objeo* 
tion having been taken in tbe Court of 
first instance or in tbe lower Appellate 
Conrt, this Conrt should not interfere unless 
it considers that the undervaluation baa 
prejudicially affected the disposal of tbe 
appeal on its merits. 

In Qurga Sahai v. Sheo Lai (1) it was 
held that inasmuch as the valuation of a 
snit for perpetual injanotion has, for the 
pnrposes of jurisdiction, been fixed by tbe 
rules of the Chief Court, sanctioned by 
Government, at a sum between Rs. 100 and 
Rs. 500. the 3rd Class Munsif, who tried 
tbe sai\ bad no jurisdiction to try it and 
that tbe defect of jurisdiction was not cured 
by section 11 of the Suits Valuation Act, 
1887, which is limited to oases of 'over* 
valuation or nndervaluation,” in which tbe 
valuation depends on the discretion of the 
parties or tbe Court. 

In tbe present case the valuation of the 
seoond relief did not depend entirely on 
the discretion of tbe defendants at all, but 
was fixed by the rules at a sum exceed* 
iog Ks. 100 and not exceeding Rs. 500. 
Tbe above ruling was followed in a 
Division Bench case reported as Khuia 
Yar V. Wahah Bin (2) and in tbe oase report* 
ed in 8 Ind. Cas. 1043 [Saniya v. Mali {3}^ 
corresponding to 214 P. L, R. 1910. 

T, therefore, accept the appeal and setting 
aside tbe order of the lower Appellate Court, 
direct that the record be returned to that 
Court, which will return tbe memoranda of 
appeal to tbe respective parties and they, 
if 80 advised, will re file their appeals in tbe 
Court of tbe District Judge. The latter 
officer will take tbe necessary steps for 
having valuation for tbe purposes of Juris¬ 
diction corrected and the Conrt-fee made 
up to tbe correct earn. The stamp in this 
Court will be refunded and other costs will 
be costs in tbe oase. 

Appeal accepted, 

(1) 132 P. tt. 1804. 

(2) 35 P. R. 1901; 47 P. L U. 19J)!. 

(3) 8 In<l. Cas 1013; 21 I V. L- U. 1910. 
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PATNA H:GB court. 

Ml?CELLAKE0r6 JUDICIAL OlSl No. 79 OP 1919. 

April 30, 1920. 

Frfser.i :—Mr Justioe Jwala Prarad, 
FIRM RAM KUMAR SHEO CHAND 

RAI — DEFShDAMTS—ApFLlCiVTS 

ten US 

FIRM TULA RAMNATHU RAM— 

PLilBT.PP - O^PCSiTE PaRTT. 

Civil Procedure Code (Act V oj IflOfiJ, 8. 22— 
Transfer of case, applicaiion for—Jurisdiction of 
Court, ivhether can be questioned-High Court, poicer 
of, to determine ivhelher suit shall be tried by Court 
subordinate to another High Court — Order, whether 
final, 

A defendant cannot raise an issoe as to the juris* 
diction of the Court in which the suit is pending 
and at the same time apply for transfer of the 
case under section 22 of the Civil Procedure Code, 
which contemplates that the suit may be properly 
instituted in the Court in which it is pending as 
well as in some other Court, [p. 921, col. 2.] 

Under section of the Civil Procedure Code a 
Hifi'h Court has power to determine whether a suit 
shall proceed in a Court subordinate to itself nr 
in some Court subordinate to another High Court, 
and an order by a High Court that a suit shall 
proceed in a Court subordinate to another High 
Court will be final and it will not be open to 
the latter Court to refuse the suit being tried in 
the Court subordinate to it having jurisdiction to 
try it. [p. 92?, col. 2.] 

Applioation for Iranefer from the Ooart of 
the Isb Sab-Judge, Paralis, to the Bombay 
High Conrt. 

Messrs. P. 0. Manuk, P. K. Sen and G. 0, 
Pal, for the Petitioners. 

Mesirj. iS, A. Ashgar and A. N, Vas, for 
the Opposite Party. 

JUDGMENT.—This is an applioation by 
the defendants for transfer of Sait No. 1 
of 1919 pending in the Coart of tbe Sab- 
ordinate Judge of Paralia. The oiroam- 
etanoes under whioh (bi<) appl’oation bas been 
made are as follows: — 

The plaintiffs are a firm oarrying on 
baeiness at Caleatta and Paralia. The 
defendants are also a firm oarrying on 
bnsinesB as merobants and oommission 
Agents at Bombay. Tbe plaintiffs employed 
tbe defendants as their agents for the 
parobaee and sale of pieoegoods and 
oottoQ in the Bombay market. 

The plaintiffs have brought the present 
sait in the Court of the Subordinate Jadge 
of Paralia against the defendants for 
rendition of aoaounts, for returning the 
papers belonging to them and for reoovery 


of Rs. 1,1C0 or snob farther amount as 
may be foand dne to them on aaeodiit 
being taken and on pajlment of additiosaf 
Coort-fee. ' 

The reason for brirging the enit in 
PnroliA is stated in paragraph 5 of ibe 
plaint, to be that the defendants agreed to 
state and settle their aeocunts and sobmit 
all papers to the plaintiffs’ firm at Paralia. 
and that tbe oanse of aetion arose at 
Paralia. The plaint in tbe present ta'C 
at Paralia ^as filed on tbe SrdofJanoary 
1919. 

On (be 4th of May 1919 tbe defendants 
in tbe present oaee likewise brought a edit 
70 tbe Bombay High Coart on its original 
side sgainet the plaintiffs for aoocnnt and 
for recovery of Rs. 26,736 odd as tbe 
amcunt due to them from tbe plaintiffs. 

Tbe plaintiffs, who are defendants in ibe 
enit at Bombay applied to the Bombay 
High Coart for stsy of that enit antil the 
present suit at Paralia wasdeoided, That 
appl'oatioo was opposed by the defendants, 
in the present ease, and tbe High Conrt 
of Bombay OD (be ]2tb Jnly 1919 made 
an order that tbe suit and all prooeedings 
in tbe Bombay Conrt be stayed natil tbe 
disposal of tbe present suit at Paralia. 

In ibe meantime on the lltb Jnly 1919 
the defendants in the Paralia case made an 
application to this Conrt, alleging that they, 
were not aware of the enit at Porulia ard 
came to know of it daring the pendency 
of the motion at Bombay. 

In SQpport of this application two gronnds 
have been urged in paragraphs 6 to S:— 

(1) That all the witnesses of the peti¬ 
tioners, about 30 in nnmbsr, are trader^ 
and brokers of Bombay. They reside aneb 
oarry on their basiness at Bombay beyond 
the jnrisdiotioo of tbe Pnrnlia Coart and 
will not be available for examination at 
Pnrnlia and will have to be necessarily 
examined by oommisaion. Tbe defendania, 
who are residents of Bombay, will be put 
to^ great ineonvenienoe and expense and 
will be serioasly prejodiced in their defencf 

in tbe evSnt of the case being tried at 
Pnrnlia. 

(2) Both the saits at Bombay and at 
Paralia arise oat of the same transaction 
and relate to accounts between the parties, 
the former covering all tbe issues that will 
arise in tbe Paralia suit whieh hg 9 bead 
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rcstitnted the mala fide iatebtioD of 
delaying the diepoeal of the ease at 

Bombay. 

• 

The petitioners also ohaileoge in para* 
graph 5 of their petition the oompetenoy 
of the Parnlia Coart to entertain the pre¬ 
sent salt, on the ground that the oontraot 
between the parties was entered into and 
the moneys due thereunder were payable 
at Bombay, where they were employed as 
agents by the plaintiffs. In other words, 
it is stated that the cause of aoMon did cot 
arise at Parnlia and the suit oould not be 
instituted there. 

The petitioners repeated the aforesaid 
grcuoda in their sworn affidavit of the 
11th Maroh, disolosing the names of some 
of their witnesses at Bombay and slating 
more de&nitely and olearly their objection 
as to the i«risdiction of the Parnlia Con: t 
to try the suit. 

. Oo the other band, the plaintiffs opposite 
party have filed counter-affidavits, dated the 
10th March and the 9th April 192J. In 
the latter it is stated that it will be 
necessary for them (the plaintiffs) to adduce, 
besides documentary evidence, oral evidence 
of witnesses from Purulia and Calcutta ; 
that the proprietors cf the defendants* firm 
live in Calcutta and have their office in 
Calcutta, as is shown by the correspondenoe 
between the Attorneys of the defendants’ 
firm, Messr.’. Marwangi Kola and Company, 
Bombay, and the plaintiffs’ Attorneys, 
Messrs. Pogh and Co., Caloutta, dated 
the 10th December 1918 and 13th Jute 
1919. The allegation as to the oanse of 
aotion having arisen in Bombay is also 
refuted. 

Both the suits relate to accounts between 
the parties who are at variance with regard 
to the two important points which arise 
for ooDsideratioD in connection with this 
application: 

(1) Whether the oanse of action for the 
suit arose at Parnlia within the jnrisdic* 
tiun of this Court, or at Bombay, and 

(2) Whether the balance of convenience 
lies in trying the suit at Parnlia or at 
Bombay. 

If the first qiestioD is deoided in favour 
pf the defendantr, then tha application for 


transfer wonld besome unneoessary, and 
nnless that question is deoided against the 
plaintiffs and it is held that the case has 
been properly instituted in the Purulia 
Court, the application for transfer is in¬ 
competent, ioasmuch as under section 22 
of the Code of Civil Prooedare encb an^ 
application can only lie ' Whero a snit 
may be inslitnted in any one of two or 
more Courts and is instituted in ore of 
such Courts. If the cause of aotion did 
not arise at Puralfa, the suit ooull not be 
ins'itoted in that Court and aoy application 
under sections 23 and 24 would be in- 
oompetent. This is an issue in bar and has 
to be determined by the Parnlia Court 
where the suit has been filed. This issue 
has not yet been tried and in fact the 
defendants have not filed their written 
statement even. Mr. Mannk says that his 
clients could not delay the filing of this 
application and await the decision of that 
issue, inasmueb as an application under seo- 
tiog 22 has to be made at the earliest 
possible opportunity ard in all oases where 
issues are settled at or before such settle* 
ment. ” Bat in a case of this kind 
where the defendants contemplated an 
application for transfer and also thought 
that the Purulia Court bad no jurisdiction 
to try the case, the proper course to my 
mind was to file a written statement and 
to apply to the Pornlta Court to try in 
the firt instance the question as to the 
jurisdiction of that Court to entertain the 
suit and at the same time iniimatiog that,' 
if the deoisioQ was against them, they 
intended to apply for the transfer of the 
case to the Bombay High Court. It was, 
to my mind, also open to them (o ask this 
Court to have the issue as to jurisdiction 
tried by the Purulia Court in the first 
instance and then to take up this applica* 
tioD for transfer in case that issue was 
deoided against them. In any case the 
petitioners oannr.t raise an issue as to 
jarisdictlon of the Purulia Court and at 
tho same time apply for transfer of the 
case under seolion 22 of the Code, which 
contemplates that the suit may be properly 
instituted in the Porulia Court as well as 
ID some other Coart. Id this view the 
present application for transfer is ioojm. 
petent a^ was held in cases similar to the 
present ons, Sachendra Nath v. 
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Muhammad Hobihullah (1) and Aslcaran 
Baid V. Bhola Nathiji). 

To order to decide tbe ssooDd qne&tioD, I 
sball asenme that tbe ease has been properly 
iaBtitnted in tbe Poralia Ooart and that 
the preBont application for transfer is oompe* 
tent. 

Tbe prayer in tbe application is that tbe 
anit in question be transferred io Bombay. 
1 understand from Mr. Mannk tbat the 
applioation is under Eeotions 22 and 23 of 
the Code, although, probably by inadver* 
tenoe, section 24 has been mentioned in 
place of section 23 in tbe petition to this 
Coart. Section 22 provides for an applica* 
tion for transfer and empower*) tbe Court, 
to which euoh applioation is made, after 
considering tbe objections of tbe other 
parties to tbe snit, to "determine in which 
of tbe several Courts having jurisdiction 
the suit shall proceed.” Section 23 indicates 
tbe Court to which an application under 
section 22 should be made. Clauses (1) 
and (2) do not apply to this case, as they 
relate to cases where the several Courts 
having jurisdiction to try the suit are 
subordinate to tbe same Appellate Court or 
to the came High Court. The applioation 
of the defendants, therefore, comes under 
clause of section 23, which provides that 
where tbe several Courts are subordinate (o 
different High Courts, the applioation under 
section 22 shall be made to tbe High Court 
within tbe local limits of whose jurisdiction 
tbe Court in which tbe suit is brought is 
situate. 

The question is whether this Court can 
transfer the suit from the Poiulia Court 
to any Court subordinate to tbe High 
Court at Bombay. Section 24 of the Code 
deals with transfer and withdrawal of suits on 
application having been made under olauees 
(1) and (2) of section 23, and does not, 
therefore, apply to the preser.t application. 
By tbat section express power of transfer 
has been given to the High Court or the 
District Court, as tbe case may be, but for 
oases which may be instituted in Courts 
subordinate to different High Conrte, no 
such special provision has been made, so 
that this Court has no power by any express 
provision of the Court to transfer a case 

(1) 24 Ind.Cas. 707. 

^2) 48 Ind. Caa. 106; 21 0. C. 217. 


from the Court Bubordinate to it to any 
other Court subordinate to the Bombay 
High Court, or to the Bombay High Court 
itself. The Court can only dispose of the 
present application for transfer in the manner 
prescribed by section 2^, onder which it 
can only " determine in which of the several 
Courts having jurisdiction the shit shall 
proceed.” The power of the Court is, there* 
fore, limited to the determiuation as to where 
tbe suit shall proceed, at Bombay or at 
Pnrulia, assuming tbat the Courts at both 
tbe places have jurisdiction to try it. I do 
not agree with tbe view taken by Mr. 
Stanyon in Abu Bakar Abdul Bakiman d* 
Co. V. Bamhtiz (3) tbat a High Court has 
no such power of determination and that 
such a determination will io any way create 
anomaly or difficulty. An order of a High 
Cenrt under section 22, that a suit shall 
proceed in a Court subordinate to another 
High Court, will be deal and it will not 
be open to another High Court to refuse 
tbe suit being tried io tbe Court subordi¬ 
nate to it having jurisdiction to try it. 

The petitioners nrge tbat tbe suit at Puro* 
lia should not proceed ioaBmuch ' as the 
suit in tbe Bombay High Court is mors 
comprehensive and covers tbe issues involved 
in the Purulia Coert {vide paragraph 12 
of the petition). Bat tbe suit io Bombay 
has already been stayed, by an order 
of tbe Bombay High Court, until the 
disposal of tbe suit at Purulia. The order 
of the Bombay High Court is final and tbe 
Bombay suit, therefore, cannot proceed. The 
present suit at Poralia musS therefore, pro¬ 
ceed. 

Mr. Manuk, however, contends tbat 
although tbe suit at Bombay baa been 
etajed and the order cannot be rO'Opeoed 
in this Court, he is etill entitled to a 
determination that tbe present suit should 
be tried at Bombay. This he will be en¬ 
titled to, only upon ehowing either that he 
will not lave an impartial trial at Purulia, or 
tbat tbe manifest preponderance of conveni^ 
enee in tbe present case is in favour of 
tbe present suit being tried at Bombay. 
There is no suggestion as to the existence 
of the former ground in the present case, 
namely, that there will not be an impartial 
trial of thesuitat Purulia. 

(3) 4C Ind. Cag. 39?j 13 N. L. E. 81. 
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Now B8 to whether there is manifest 
preponderanee of soDTenienee in the present 
enit beins tried at Bombay rather than 
at Pnrnlie, Mr. Manok says that on be¬ 
half of the petitioners 30 witnesses will 
have to be examined in the ease, all of 
Bombay and men of great wealth and 
position, aod that it would not be possible 
to bring them t3 Pornlia and in faot nnder 
the law they oannot be compelled to eome 
to Poralie, inasmaeb as the plaoe of their 
residenee is beyond the jarisdiotion of the 
Parnlia Goart. Farther it is said that it 
will eanse great iooonvenienoe to bring on 
reoord bage aoooant books from Bombay 
either in the applicants’ own possession 
or in the possession of their witnesses. 

Mr. Aebgar, on the other band, asserts 
that bis witnefses live in Oaloutta and 
Paralis, and eontends that no snob yclami- 
none doonments, as has been stated on 
behalf of the petitioners, will be required 
in the ease. Upon the affidavit in this ease 
filed on behalf of the olients of Mr. Asbgar 
it appears that tbe defendants’ firm have 
also some effioe in Calcutta and that they 
were willing to show their aooonnt books 
to the plaintiffs in the present osse in 
Calcutla. Whereas the witnesses on behalf 
of tbe defendants are said to reside in 
Bombay, the plaintiffs themselves reside 
within the jarisdiotion of the Purulia Court; 
and whereas the evidenoe of the witnesses 
oan be bad by commiesion, the evidenoe 
of the plaintiffs themselves, if they want to 
examine themselves in tbe oase, must neoes- 
larily be taken in Court, for parties can 
seldom examine tbemEelves by oommiesion. 
While looking tothe oonvenienoeof tbe defend¬ 
ants, one oannot overlook the inoonvenienoe 
of the witneEsea on behalf of tbe plaintiffs 
or tbe plaintiffs themselves, partionlarly 
when they have in the first instanoe the 
right to oboose tbe venue in wbioh they would 
proseoute their suit. 

I am not satisfied upon tbe atliiavit in 
this case that tbe balanoe of ooovenienoo 
preponderates in favour of the defendants. 
Muoh stronger grounds, than in the present 
oase, were alleged in the oase of Helliwell v. 
Hobson (4) and still the Court did not allow 
the obange of venue. No doubt in tbe 
oaie of Barendra Loll Soy v. Sari'amur.'/ i/a 

(4) (1858) 3 0. B. is. b.) 761; 140 E. U. 91:'; 111 U- 
B. 829. 


Vabee (5) the balanoe of eonvenienoe was 
held to lie in the Court other than tbe 
Court in wbioh tbe suit was instituted; 
but the defendant in that oase was a lady 
whose evidenoe was essential in the ease 
and who, tbe Court held, oonld not go lo 
Dinagepur without muoh inoonvenienoe and 
expense wbioh she was not able to afford. Tbe 
oiroumstanoes of that oase might have been 
suffioientto entitle tbe defendant to have hia 
oase transferred to Caloutta. Bat tbeeir- 
oomstaroes of eaoh oase differ. Tbe majority 
of the Jndges have in the oiroumstanoes 
more or less similar to those in tbe present 
oase, or even under stronger oiroumstanoep, 
deolined to ohange tbe venue and to deprive 
the plaintiff of the right to oboose his own 
venue. The faotsof this oase are similar to those 
of Askaran Said v. Bhola Nath (2), Abu Bakar 
Abdul Rahiman <5* Co. v. Rambux (3), Sachen’- 
dra NathMiira v. Muhammad HabibullaH (1), 
where applioations for transfer, similar to 
ibe present one, were refused, vide also 
Mutkia Chitty v. Arunachallam Oketty (6). 

Tbe faot that tbe Bombay High Court 
has already stayed tbe suit pending there, 
strengthens the position of tbe plaintiffs in tbe 
(resent ease. 

Considering all tbe oiroumstanoes I do not 
see my way to aooede to the request of tbe 
defendants-petitioners and dismiss the appli- 
oation ard direct that the oaee at Purulia 
do prooeed. 

Tbe application is rejected with oosts. 
Heariug fee five gold mohurs. 

Appl.cition rejected, 

(5) 24 C. 183; 12 Iml Dec. (n. s ) 788. 

(6) 23 Ind. Cas 345; 7 Bur.L. T. 1; 7 L. B. R. 129 
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First Civil Appbal No. 3070 o? 1915. 
November 19, 1919. 

Present'. —^ir. Justioe Shadi Lai* 
and Mr. .lustioe LeRosEigno). 
IBRAHIM ALl KHAN— Plai>tikp 

—Appellakt 
vetius 

Mnsammat MUBA RAK BEG AM asd AHOr u'K 
—-DEPBNDiNTS—RESPOSDENffi. 

Mnhuviin't'lun J.tw' — Succes^i'.i’ - .I/.-,'. 
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girl—Ackfwwledgment that issue of slave girl entitled 
fo succeed, effect of - Illegitimacy—Burden of proof. 

Although according to strict Muhatnmadau Law, 
no marriage is necessary between a slave girl and 
her master, yet an acknowledgment by the master 
that ho has a son born by the slave girl, with 
whom he has gone through a ceremony of marriage, 
coupled with the assertion that on the failure of 
issue from his real wife the issue of the slave girl 
would be entitled to his succession, would invest 
the sou with a legitimate status with all the conse« 
quences which that imports. In the absence of 
positive evidence that the marriage did not take 
place, the law will refuse to declare the sou a bastard 
and so disentitled to inherit [p. 92P, cols, 1 & 2.] 

Appeal from the decree of tbo Senior 
Sabordinate Judge, Kama), dated the 4th 
June 1915. 

The Hon’ble Miao FaeiUi-Husain aod Dr. 
Shuja ui Bin, for the Appellant. 

Lala Rargopal for Sheikh Niat AH, for the 
Respondeota. 

NAJABAT ALI KHAN 

I 

Aau'uh Daler Khan 

I 

Nawab Muhammad Gulsbor Khan 

_ ^ _ 

r 'i 

Fairuh Rahmat Khan Naval Mubi*ud-Din 



Bahadur Jfairab Ghulam Muhamad Yar 
Jang Khan Ali Khan Khan 

(childless) | 

ATutcab Muhammad 
Ali Khan 

I 

Ilon’ble A'atonb Muhammad Ibrahim 

Ali Khan. 



Ahmad Hassan Khan filuharak Begum — 

=Musainmat Muhammadi Muhumad Hasan 

Begam. Khaii=Xau Bahar 

Shadi Kbau. 

JUDGMENT,—The foregoing pedigree 
table displays the relationship existing between 
the parties to this case. The appellant- 
plaintiff came into Conrt, alleging that 
Ahmad Hassan Khan and Mahammad 
Hassan Khan had held the property in 
dispate as mere gutara hhwars or tenants 
for life and that the real proprietary right 
was vested in the plaintiff. Ahmad Hassan 
Khan died in ldH6 and Muhammad Hassan 
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Khan in September, I907t Ahmad Haiaan 
Khan left a widow, Mutammat Mahammadi 
Begam, and Mahammad Hassan Khan a 
widow, Mvsammat Mubarak Begam, both of 
whom were alive at the time of the inetitn* 
tion of the sait. The plaintiff's snit was 
for possession of the properly of Mahammad 
Hassan Khan on the ground that widows had 
to light to snooeed and were entitled merely 
to maintenance, that Mvsimmat Maham¬ 
madi Begam had snrrendered her hasband's 
estate and had accepted an annuity of 
Rs. 300 as maintenance whilst the second 
defendant Shadi Khan, who set ap a claim 
to be the SOD cf Mahammad Hassan Khan, 
is not his son and is entitled neither to 
soocefsiDn nor to muntenanoe. On the 
death of Mahammad Hassan Khan in 1907 
mntatioD of his estate was effected , in 
favour of his widow, Musammat Mabarak 
Bsgam, and Shadi Kban, defendant No. 2, in 
equal sharer. 

The trial Court gave the plaintiff a 
decree in respect of Musammat Mahammadi 
Begam’s share in the property in sail, but 
dismissed bis claim in respect of Maham¬ 
mad HaGsaa Khan’s share on the ground 
that Shadi Khan's mother was married to 
Mahammad Hassan Khan and that Shadi 
Khan as the legitimate son of Mahammad 
Harsan Kban was entitled to gacaespion, 

The plaintiff has appealed to this Ooart 
in respect of that portion of his claim 
which was dismissed, and before ns the 
only point which has been contested is 
whether Shadi Khan is the legitimate son 
of Mohammad Hassan Kban. It is no 
longer contended that Mahammad Hassan 
Kban in resp€Ot of the arrears now in 
dispute was entitled merely to a life-interest 
by way of maintenance. It is quite olaar 
from the evidence on both sides that 
Musammat Nan Bahar Begam, the mother 
of Shadi Khan, was a kanizah or female 
slave parobased by Mahammad Yar Kban 
and that she gave birth to defendaoj No, 2. 
We have oarefally considered the evidence 
of the alleged marriage ceremony between 
Musammat Nan Bahar Begam and Maham¬ 
mad Hassan Khan and are nnable to avoid 
the oonolasioD that it is highly ansatis- 
faotory and anoonvinoing and woald be 
quite insaffioieot to justify a positive 
hndiog that toe marriage did in fact take 
place. 
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Shadi Khan deposes that the marriage 
between Mu$ajnmat Nau Bahar Begam and 
Mabammad Hassan Khan took plaoe eome 
few rears before Mohammed Haeean Khan’s 
marriage with Musammat Mabarak Begam; 
bat some of his witnesies allege that the 
marriage with ^vsimmat Mabarak Begam 
took plaoe before the marriage with 
Musammat Nan Babar Begam. The Nikah 
Khtoan who performed the marriage is 
indeed mentioned by name, bat he is said 
to be dead aod he does not appear to have 
been the crdinary Nikah Ehtoan of the 
family, if indeed a Ni^.ah Khvoan of that 
name existed at all. Moreover having regard to 
the foot that Musammat Nau Bahar Begam 
was a pnroba&ed slave and that at the time of 
the alleged marriage Mabammad Hassan 
Khan most have been a mere boy, we hold it 
extremely improbable that his father would 
have eanoticned a regnlar marriage between 
his son and a mere slave girl, espeoially when 
we know that aooording to the striot 
Mohammedan Law no marriage is necessary 
between a slave girl and her master. Oar 
eonolosion then is that the marriage betwean 
Mohammad Hassan Khan and Musammat 
Naa Bahar Begum is not proved by the 
speoiho evidenoe on that issae. Bat as 
against this there is on aoknowledgment 
made on the 14th March 1907 by Maham* 
mad Hassan Kban before the District Jadge 
of Karnal that he had a son born not of 
bis real wife bat of a female slave with 
whqm Mabammad Hassan Kban had gone 
throDgb a ceremony of marriage, and be 
proceeded to assert that on the failure of 
issue from bis real wife the issae of the 
aforesaid female slave would be entitled to 
his saoceesion. Now, it is admitted before 
us on behalf of *the plaintiff that Shadi 
Kban ie the son of Mabammad Hassan 
Khan by Musimmat Nan Bahar Begam and at 
page 170 of Wilson’s Digest of Anglo- 
Muhammadan Law we6nd that if a man 
has acknowledged another as bis legitimate 
child, the presumption of paternity arising 
therefrom can be rebutted only by the 
establishment of certain conditions which 
the learned commentator sets forth. None 
of these conditions are satisBed in this oa^e. 
It ba^,. however, been argued before us 
that such an acknowledgment is merely 

an estoppel end does not prejudice the right 

of third pcrconp, and wo have been referred 


to Muhammad Allahdad Khan y. Muhammad 
Ismail Khan (1). We are unable to accept this 
contention, for it seems to as clear that the 
resalt of suoh an acknowledgment ' is to 
invest the son with a legitimate statas 
with all the conseqaences which that imports, 
and this view was taken by the Privy 
C oanoil in Sudik Husain Khan v. Hashim 
Ali Khan (2). We have already said that 
Mabammad Hassan Khan’s marriage with 
Musammat Naa Babar Begam has not been 
proved, and we even go so far as to say 
that the fact of that marriage is extremely 
improbablf; at the same time the question 
for us to decide is whether the marriage 
has been disproved and we most answer 
this qaest'OD in the negative. The law 
refases to declare a man a bastard 
except on the clearest and most positive 
proof of his illegitimacy, and before we can 
find that the marriage between Mohammad 
Hassan Khan and Musammat Naa Babar 
Begam is disproved, we mast be in posses* 
sion of positive evidence that the marriage 
did not take place. Saoh evidenoe in this case 
is lacking, and in the absence of each disproof 
we must attach to the acknowledgment r/ade 
by Mohammad Hastan Kban itsfall value 
and hold that Shadi Kban is not a bastard. 
Consequently Shadi Khan is entitled to 
Muhammad Hassan Khan’s suooeesion and the 
plaintiff’s suit against him must fail. 

We accordingly dismiss the appeal with 
costs. 


Appeal dismissed. 

(1) 10 A. 28^5 6 Ind. Dec. (n. a.) 1£3. 

(2) 86 lud. Caa. 104j 38 A. 627 at p 661; 31 M. L J 
607: 14 A. L. J. 1218; IS 0 C. h»2; 18 Bom L it’ 
1037; 21 C. W. N. 130; (1916)2 M. W. N. 577 21 
M. L. T. 40: 1 P. L. W. 167; 4 0, L. J. 22; 26 C. L. J 

43 1 A. 212 
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TEKOHAMD V. PAITO. 

NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

CiTiL Rbyision No. 286 of 1919. 

April ?0. 1920. 

Pre ent: —Mr, Batten, Offg, J. 0. 

TEKOHAND - Plumtipf—Applicant 

tcrsus 

IduBammat PATTO and ANOraBS— 
Defsnd&kts-'Non Applicants, 

Limitation Act \IE of 19')3), s. A—Oivil Procedure 
Code {Act V of lOOS), 0. VII, r. ^—Plaint filed on 
day Court re-opened after vacation —Limitalion, expiry 
oj, during vacation—Plaint omitting to state cause of 
delay—Plaint, whether liable to he rejected—Evidence 
Act \I of lS7^), s. 57 {9)—Judicial notice—Holidays 
notified—Duty of Court, 

Although under rule 6, Order VII, of the Civil 
Procedure Code the plaint in a suit Bled after 
expiry of the period of limitation should show on 
what ground exemption is claimed, yet an omission 
to do so in respect of a suit filed on the day the 
Court re-opened after its summer vacation, the 
period of limitation for bringing which had expired 
during the vacation, would not entail dismissal 
of the suit, because under section 67 i9) of the 
Evidence Act the Court is bound to take judicial 
notice of any public holidays notified in the Official 
Gazette, and the plaintiff is entitled to presume 
that the Court would take such judicial notice. 
The proper course for the Court in such a case is 
not to dismiss the suit but to require the plaint to 
be amended [p. 927| col. I.] 

Revision of the order of the Jadge, Small 
Cause Court, HoBbangabad, in Civil Suit 
No. 58i of 1919, desided on 30tb Aogoet 

1919. 

Mr, J. G. Qhosh, for tbe Applioant. 

Mr. B. B, Pendharkat, for tbe Non-Appli- 
oauts. 

JUDGMENT.—In this ease tbe suit ia 
admittedly one goveroed by Article 66 of 
tbe First Sobedule of tbe Limitation Aot. 
In tbe ordinary course tbe plaint would 
bave to be presented within three years from 
tbe date of tbe oauee of action. In para« 
graph & of the plaint it is stated that tbe 
cause of action accrued on tbe 17th May 
1916. In the last paragraph of the plaint 
it is stated that the plaint was presented 
on tbe I6tb June 1919, and it was presented. 
The 16tb of June 1919 was tbe first day 
after the annual Court vacation. The fact 
that the Civil Courts would ba closed had 
been notified in the Gasatte under tbe 
signature of the Registrar of the Judicial 
Commissioner’s Court with tbe previous sane* 
tion of tbe Chief Commissioner. Tbe plaint 
^as presented to tbe Clerk of Court wbO| 


under tbe Judicial Commissioner’s Civil 
Circular No. 1 ], paragraph 2, made an en« 
dorsement on tbe plaint that it bad been 
presented on tbe 162b of Jane. The endorje* 
ment also recited that it bad been presented 
within time. In due course tbe Small Cause 
Court Judge, under tbe Judicial Commisr 
sioner’e Civil Circular No. Ill A, paragraph 2, 
passed an order on tbe triaLsheet under 
date 2l8t June 1919 that the plaint ia 
admitted and regUtared and ordered sum^ 
monsee to be issued to the defendants for 
final disposal. Tbe Clerk of Court and the 
Small Cause Court Judge thus treated the 
plaint as prima facie being within time and 
it was not rejected under rule 11 (a). Order 
VII, Civil Procedure Code. Both the Clerk 
of Court and tbe Small Cause Court Judge 
bimselF, therefore, considered that if tbe state* 
ment in the plaint were oorreot, the suit was 
prima facie within time. 

At tbe bearing tbe defendants’ Pleader 
pleaded that tbe ohim, as stated in the 
plaint, was time-barred and tbe plaintiff’s 
Pleader replied that tbe claim was not time* 
barred ** owing to vacation.” The following 
preliminary issue was framed: — 

” Can plaintiff now rely upon tbe exemp* 
tIon on tbe grounds alleged when the plaint 
ie silent upon it P” 

Tbe exemption meant was that embodied 
in section 4 of the Indian Limitation Act, IX 
of 1908, which runs as follows: — 

"Where tbe period of limitation prescribed 
for any suit, appeal or application expires on 
a day when tbe Court is olosed, the suiti 
appeal or application may be instituted, pre* 
ferred or made on tbe day that the Court 
re-opens.” 

The Small Cause Court Judge delivered 
tbe following judgment 

" Preliminary issueI find this issue in 
favour of defendant. Rule 6 of Order VIL 
Civil Procedure Code, ia imperative. Accord* 
ing to this rule plaintiff is bound to show 
on the face of the plaint that tbe cause of 
action accrued within tbe period of limita¬ 
tion and cannot take advantage of any ground 
of exemption from limitation which he has 
not pleaded in tbe plaint, 

Jageshtoar Boy v. Ba; Narain Mitfer (Ui 

t 

? 

(1) 310.10518 O.W, N. 108. 
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Qulam Husseins, \fahamaJallyIbrahimji 
Qobinda Mai v. Santa (3.) 

I, therefore, find no aUernative but to dis* 
tniBs the Bait. I order that the suit of 
plaintiff be dismisBed. Plaintiff shall pay 
the costs of defendant.” 

Rnle 6 of Order VII, First Schedale, Civil 
Procedure Code, rnns as follows:— 

Where the suit is instituted after the 
expiration of the period prescribed by the 
law of limitation the plaint ehall sho.w the 
^onnd upon which exemption from such law 
is claimed.” 

In the three cases cited by the learned 
Small Cause Court Judge, the plaintiff wanted 
to have the limitation extended on account 
of an aokoowledgment made by the defend* 
ant or on acsount of inferest paid by him. 
These were grounds within the special know* 
ledge^ of the plaintiff and could not possibly 
be within the acknowledge of the Court, as 
they bad not been stated in the plaint as 
originally presented. Even in sush oironm. 
stances as these it has been ruled in Qunnaji 
Bhaiaji v. Makanji Khushalchand (4) that 
where the plaint has not been rejected, the 
plaint may be amended at the hearing. Even 
on the view taken by the Small Cause Court 
Judge this might well have been done in 
the present case. Under section 67, sub- 
section (9), of the Evidence Act the Court 
18 bound to take judicial notice of any 
public holidays which have been notified in 
the Official Gazette and the plaintiff was 
entitled to presume that the Court would 
take enob judicial notice. The wording of 
the plaint assumed that the Court would 
understand why the plaint had been pre* 
sented on the I6th of June and not dur¬ 
ing tbe vacation. The Clerk of Court 
accepted the plaint as being within time as 
a matter of course and tbe Small Cause 
Court Judge tacitly adopted the same view. 
Ine plaint may not have in so many words 
shown the ground upon which exemption 
was claimed, but it was assumed that this 
would be understood and it was in fact 
understood. If the view of the learned 
Judge were to prevail, then in every case 
Where limitation expires on a Sunday the 

/I? 531j 34 B. 640 

(8) 26 Ind, Cas. 4il; 83 P, R 1914 $ 9*1 > p r 
1916; 192 P. W. R. 1914 ^ 

0 it u “ 2 ^“' 


plaint would have to be rejected if the 
plaint presented on the succeeding Monday 
did not expressly state that tbe previous 
day was a Sunday. For these reasons 1 
think that tbe grounds given for dismissing 
the suit are wrong. 

Tbe order of tbe Small Cause Court Judge 
is set aside. He will restore tbe suit to 
file and dispose of it according to law. Costs 
will be costs in the suit. 1 fix Bs 15 as 
Pleader’s fee in this Court. 

Orde/ set aside. 


LAHORE HIGH COURT. 

Skco.'Id Civ.l Appsal No. 702 or 1916. 

May 26, 1920. 

Presenh^lSr. Justioa Soott-Smith and 
Mr. Justice Leslie Jones. 

FATTA AMD OTH8R?—PLAlKriPFJ— 

Appellamts 

versus 

SIKANDAR AMD OTHBBS—DfKJNDiMTJ— 

EE:$PJMDBMT8. 

Civil Procedure Code (Act V of 1903^, (). XXII, ly, 
4, 9—P’aiiuiv to brin<j legal representatives of deceased 
respondent on record within time prescribed by law— 
Ignorance of law, whether su^cient cause—Joint 
interests oj several respondents—Abatement of appeal 
in toto. 

More ignorance of law ia not a sufficient causo 
for not applying within time to bring the lo*'al 
roprosentatives of a deceased respondent on The 
roconl, [p. 928, col. 1.] 

Uadu V. Lala, 21 Ind. Caa. 951t 41 P. E. 1915 . ik 
P. L. R. 1914; 16 P. W. E. 19i4, followed. 

Where the interesta of defendants-reapondeiita 
arc joint and a decree cannot bo reversed without 
tho ropresoutativos of a deceased respondent beinif 
brought on the record, tho whole appeal must abate. 

l.p« 92o| cola 2.J 

Second appeal from the decree of the Dis¬ 
trict Judge, Jhelum, dated the 30th Novem¬ 
ber 19i5, reversing that of the Senior Sub¬ 
ordinate Judge, Ist Class, Jhelum, dated the 
30th November 1914, 

Mr. Nanak Ohand, for the Appellants. 

The Hon’ble Mian Fasli Busain, for 
Respondents Nos. I to 10. 

JUDGMENT.-Mr. Fazl-i-Husain, who 
represents the chief respondents-defendauts 

Nos 1 to 10, raises a preliminary objeotion 
that this appeal has abated, SikamUr. 
pondent No. 1, haying died and no bp.-ilicatioa 
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to bring his legal repre^entativas np^n the 
record having been made within the period 
prescribed by Uw. The application for itn- 
pleading his representatives was made in 
Jane 1^19. It askei for the impleading of 
representatives of no less than six of the 
plainliffa-appellantsand of Sikandar and Bnta 
respondents. In not a single ease was an 
applioation made within sis months of the 
death of any of the deoeased parties, and 
the only exoase made was that the appellants 
were ignorant of the law and did not know 
that they had to make any applioation. 

It was held in Hadu v. Lala (1) that mere 
ignoranoe of law was not snffioient cause for 
not applying within time to bring the legal 
representative of a deoeased respondent on the 
record. It is clear, therefore, that the appeal 
has abated as regards Sikandar, and the only 
qaestion which we have to decide is whether 
it has abated as a whole. 

Id 1858 the ancestors cff the plaintifis 
made over proprietary rights in certain land 
to the ancestors of defendants Nos. 1 to 10. 
The aroestors of defendants brought a snit for 
a declaration that they were owners of the 
said land and obtained a decree on the 18tb 
Jnne 18S7. The plaintiffs assert in the 
present snit that these defendants have no 
right to a share in Ibe shamiht appertaining 
to the proprietary land held by them as 
owners nnder the aforesiad agretment and 
decree. The Bret Conrt held that the defend* 
ants were not entitled to ary share in the 
shamilat and give the plaintiffs a decree 
accordingly. The learned District Judge 
on appeal held that the defendants 
were entitled to a share in the 
shamilat, and dismissed the plaintiffs' snit. 
The proprietary land which came to the de¬ 
fendants Ncs. I to 10 from their anoestorfi, nn* 
der the agreement aforesaid, appears to be still 
joint and any share in the shamilat to which 
they are entitled is a joint share. In support 
of bis argument that the appeal has abated 
as a whole, Mr. Fazl'Minsain has referred 
to Khuda Bokhsh v. Maihra Das (2), Hadu w. 
Lola (1), Inoyat v. Qavga (3) ard Fateh 

(1, 21 Ijid. Cas. 95); 41 P. R ; 16 P. L . R 
]9H; 10 P. W. R. 1914. 

(2) 18 Ind. Cas. 182; 02' P. R. 19]?; 86 P. L. R 
1913; top. W. R. 1913. 

(3) .32 Ind. Cas. 829; 3 P. R. 19:6; i(0 P, W. R 
J916. 


V. Bhan.u Ram. (i). These anthoritieB 
support the proposition that where the 
interests of defendants-respondents are 
joint and a decree oonld not be reversed 
without the representative of a deoeased 
respondent being brought on the record, 
the whole appeal must abate. The defend* 
ants respondents' right to the shamilat isa 
joint right. The decree in their favour 
amounts to a declaration that they are 
entitled to a share in the shamilat oorres* 
ponding to a specified area of the proprier 
tary land owned by them. This decree 
could not be set aside without the heirs 
of Sikandar beiug before the Court and, 
therefore, the abatement of appeal ae 
against him involves the abatement of the 
appeal as a whole. Khudt Bikksh v- Hathra 
Dass (2) is particularly in point. In that 
case the father of the plaintiff bad sold the 
land in suit to one M. D. who re sold it to 
seven persoos by one deed of sale, which 
specified the area each of the vendees was 
to take but not the proportion in which 
the sale money was to be paid by vendees. 
Plaintiff sued for possession after his father’s 
death on the ground that the sale was not 
binding on him. The firet Oonrt decreed his 
claim, but the Divisional Judge reversed this 
decree ou appeal. Plaiutiff then appealed 
to the Chief Court. One of the vendees* 
reepondents suhsequently died and as no 
application was made to bring bis repre* 
sentatives on the record, the appeal abated 
as far as be was concerned. It was held 
that as the land was still joint in the bands 
of the vendees the appeal, having abated 
against one of them, oonld not proceed against 
any of the respondents and must be dismissed* 
Id Haiu VnLala (1) it was sta‘ed that aueefnl 
test in snob oases was, could the suit 
ab irMio have been instituted and prosecuted 
with the deoeased respondent left out P We 
are clear that the present suit eoald not 
have proceeded as laid with Sikandar 
left out. We are, therefore, of opiniou that 
Mr, Fezl i^Husain’s preliminary objection 
must prevail and we hold that the appall 
has abated and we direct the appellai^t!* 
to pay the respondents' costs in this 
Court, 

A pfeal 

. • 

(4)41 Ind. Cas 730; 96 V. K. 1917; 49 P. W R 
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GiJIBAI V, NILKiNTH. 

NAGPUR JUDIOIAti OOMMISSIOSBR'S 

COURT. 

Sboond Civa Appeal No. 259 of 1919. 

Marob 2, 1920. 

Present: —Mr. Mittra, Offgr. J. 0. 

Musimmat GAJIBAI and anotees^ 
Dbfbhdimts—Appellants 
versus 

Babu NILKANTH— Pliintipf— 
Rbspomdbmt. 

Limitation Act (IS of Sch. I, Arts. 140, 144 

—Devised property, suit for possession of^’Devisee in 
possession—Limitation applicable. 

Where the purohaser of the rights of a devisee 
Boes to obtain possession of the devised property, 
the period of limitation applicable, if the devisee or 
his transferee has once obtained possession, is pres* 
oribed by Article 144 of Sohedole I to the Limita¬ 
tion Act. If the devisee has not obtained possession, 
the suit must be brought within the period prescribed 
by Article UO of that Schedule, [p. 929, col. 2; p. 930, 
col. 1.] 

Mr, V. V, for the Appellaots. 

The Hon’blo Mr. Af. B. Dixit, for the 
Rsapondent. 

JUDGMENT,—One Rana Jamadar made 
two Wills, the hrst dated the 12th Febrnary 
1893 and the seoond dated the 12kh Deoem- 
her of the same year, Rina died on the 
30ih ^ Ootober l£00 leaving a daaghter 
Sakhia Bai and two grand daaghtere Tani 
and Tai. Tani's hasband Harba is defend* 
ant No. 5 in the salt. Tani died on the 
28th Jnly 1902 leaving a minor eon 
Krishna, who died shortly after her, Harba 
sold his rights which he oUims to have 
inherited from his wife, who in her tarn 
derived her title under the Will of Ranu. 
The present suit is by the parefaaser for 
partition and possession of the houses 
bequeathed to Tani by. the Will of Ranu. 
The lower Court has passed a decree for 
partition and possession. This appeal has 
been 6Ied by the defendants. 

There are three grounds taken. The 
third has been given up. The second gronud 
is one which oaauot be raised io view of 
the deoisiou of this Court in Seoond Appeal 
No. 501 of 1916. The sole question left for 
deoieioD is whether the suit ie barred by 
limitation. 

The suit was institnted in the year 1914. 
It 18 argued that the ease is governed by 
Article 140 of the Limitation Schedule. In 
support of this rslianoa is placed upon the 
“iivy Council decision in Mylipjn lymnony 

59 



V. Yeo Kay (1); That ease would have 
been applicable if at any time prior to 
the suit the plaintiff had not been in 
possession. It would appear that Sakhia 
Bai made a gift io 1901 to her elder 
daughter Tani of tl?e property which she 
had inherited from her father. I should 
mention here that by the first Will certain 
houses were given to Sakhia Bai and Tani 
jointly. By the seoond Will, as it has been 
interpreted in the previous remand judgment 
certain ekasmas were taken away from 
Tani and given to her younger sister Tai. 
Tani, after her marriage, livsd with her 
husband Harba at Khacdwa, but tberj is 
no reason to doubt that up to the year 
1906 or thereabouts the mother and daughter 
ware ou good terms aud if the manage¬ 
ment, as held by the bwer Court, was in 
the hands of the husband of Sakhia Bai, 
that management was not adverse to Tani. 
There is reason to bslieve that Babu 
Nilkantb, the present plaintiff, bad actually 
obtained possession of the whole of the 
houses after the deed of gift. Suit No. 830 
of 1905 was filed by Sakhia Bai etating 
that she was a lunatio and claiming pos- 
session of the houses gifted by her from 
Harba and his transferee Nilkauth. That 
suit ultimately succeeded on the ground 
that Sakhia Bai was not mentally competent 
to make the gift, vide Exhibit 0*3, though 
the decision of the Court of first instance 
(Exhibit D*l) is based npon wider grounds. 
What was decreed may fairly be taken 
to ha possession of the bouses gifted by 
Sakhia Bai, that is her undivided share 
iu the two houses. The present plaintiff’s 
title, so far as it is derived from Tani 
under the Will of Ranu. was not disput* 

ed, and could not be disputed io that 
suit. 

I think there is a clear ajmission in the 
previous suit that the present plaintiff wai 
in possession not only of Taui’a undivided 
share, bub also of the undivided share of 
Sakhia Bii gifted to her. If a devisee or 
his transferee once obtains possession within 
12 years of the estate falling into passes- 
Bi 0 O| tu6 limitfttiOD would bo ^ovornod fay 
Article Itl If no possession had ever 
bean obtaiuad by Tani, or Harba, or Babu 


(1) 14C.801 (P. C)5 UI. A. 
397} 5 Sar, P. 0. J. SJ, 7 Ini. Doc, 


163; 11 Imi, 

s-) Oil, 
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ISMAlIi V. EZEKIEL. 

Nilkactb, tbe snit would have been barred 
by Artiole 140; but sinee there was pos¬ 
session within 12 years, the suit is not 
barred and as 1 have already said, to snob 
a suit Artiole 144 would apply. 

The decision of the lower Appellate Court 
appears to be oorreot and the appeal is, there* 
fore, dismissed with costs. 

Appeal dismissed. 


LOWER BURMA CHIEF COURT. 

First Civjl Appeal No. I op 1919. 

Jnly 29. 1919. 

Present ’.—Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Robinson. 

Shaik ISMAIL— Apfellakt 

fersMs 

S. EZEKIEL —Respondent. 

Paper Currency Act (U oj 1910^, «. 26—Promtssory 
note—Endorsement in blank, effect of^Holder, right 
of, lo iccover. 

Tho CDclorsemont in blank of a promissorj note 
bas tho effect of making the note payable to bearer 
on demand- Such endorsement docs not contravene 
the provisions of section 26 of the Paper Currency 
Act, as that section only prohibits the original making 
or issuing of promissory notes payable to bearer 
on demand, and tho holder of a note so endorsed is 
not prevented from recovering on it. 

Mr. Barnabas, for the Appellant. 

Mr. N. M. Oowasji, for the Respondent. 

JUDGMENT.—The promissory notes in 
suit were, made by the defendant on 2lBt 
May 1915 and 5th August 1915 in favour 
of a Chetty who trauEferred them to plaint¬ 
iff for valuable consideration by endorsing 
them in blank and banding them over to 
the plaintiff’s agent on 17th October 1916. 
The plaintiff in this case sues the maker 
of the notes for the full amount, Rs. 5,120-4 0, 
principal and interest, due on them, 

The defendant pleaded part-payment to 
the Cbebty to the extent of Rs. 2,700 in 
various instalments from August 1915 to 
October 1916 iuolneive. We are not much 
impressed by the evidence as to these pay¬ 
ments, and there is nothing to show that 
if they were made they were made towards 


satisfaction of the promiEsory notes in suit' 
and not to some other account. 

No endorsements of payment were made 
on the notes, and there is nothing to show 
that, if these payments were made, the 
plaintiff had any knowledge of them. In 
these ciroumstanceB the plaintiff would be 
entitled to recover the full amount due on 
the notes. See Vithaldas Khandas v. 
Indravellu (1). 

The principal defence, however, is that the , 
promissory notes having been endorsed in 
blank have thereby become notes payable 
to bearer, and that, therefore, they con¬ 
travene the provisions of section 26 of 
the Paper Currency Act of 1910. It is 
true that by endorsement in blank the 
notes do become payable to bearer on 
demand. But it appears to ns that the 
mischief which the section was intended to 
stop was the original making or issuing of 
promissory notes payable to bearer on 
demand, and if the Legislature had iutended. 
to prevent the endorsement of promissory 
notes so as to have this legal effect, they 
surely would have said so expressly. This 
question has already been dealt with in Sana 
Eman Saib v. MoomaEna Mahomed Veera Saib. 
(2) in our opinion the decision in that case is' 
correct. Various sections of the Negotiable 
Inetruments Act clearly contemplate the 
endorsement of negotiable instruments in 
blank, and the effect of sueb endorsements 
is to render them payable to bearer on 
demand. There is nobbing to prevent the 
bolder of a note endorsed in this manner 
from recovering on it. For these reasons 
we are of opioion that the learned Judge ^ 
on the Original Side has decided the casa| 
correctly, and we dismiss the appeal with 
costs. , 

Appeal dismissedt ^ 

(1) 29 Ind. Cas. 936; 8 Bur. L. T. 161j 8 L. B. B.* 
202 . 

(2) 22 Ind. Caa. 77; 7 Bur. L. T. 96; 7 L. B. E. 70. I 
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EHUSHAL aiMaH V. EANDl. 

LAHORE HIGH OOURP. 

Sboond Civil Appbal No, 797 of 1916, 

May S. 1920, 

Present: —Mr. Jastioe Leslie Jones and 
Mr. Jnstioe Abdnl Eaoof. 

KHUSHAL SINGH and another— 
Plaintiffs—Appcllants 
versus 

EANDA AND OTHERS—DEFENDANTS— 

Respondents. 

Li7nitation — Adoption, right to challenge, barred by 
limitation—Qijt to adopted son, whether cun be 
impeached by reversioners. 

Where an adoption remains uncballenged, and 
the right to impeach it is barred by limitation, a 
gift made subsequently in favour of the adopted 
son does not give the reversioners a fresh cause of 
action, in that it does not involve any further denial 
of their rights than was involved in the adoption, 
[p. 932, col. 2.] 

Second appeal from the decree of the 
District Jadge, Jullandnr, dated the lltb 
Jannary 1916, affirming that of the Sah* 
ordinate Judge, l&t Class, Jallnndnr, dated 
the 4lh June 1915. 

Mr. Des Baj Saxchmy for Mr. Abdul Bashid, 
Lala Mikr Ohand Makajan and Lala 
Jaggan Nath for Bakhshi Tek Ohand^ for 
the Appellants. 

Lala Fakir Ohand, for Labh Singh and 
Amar Singh, Respondents. 

JUDGMENT.—This is a snit by the 
nephew and grand-nephew of Kanda Singh, 
a Hindu Jat of Liddar in the Jullundur 
Tahail, for a declaration to set aside an 
oral gift made by him in 1913 of 177 
kanals 5 wiarZo* of land in favour of Labb 
Singh and Amar Singh, his daughter’s sons. 

The Senior Sub-Judge found that a snaall 
portion of the area was the self-acquired 
property of Kanda Singh, and as regards 
that area the suit must necessarily fail. 
The hulk of the property, however, was 
ancestral and it was on a Onding that 
the defendants had established a custom 
under which Kanda Singh wae empowered 
to make a gift to the eons of his daughter 
that the Senior Sub Judge dismibsed tho 
euit. The District Judge took the came 
view and dismissed the appeal but granted 
a certiBoate on which second appeal has 
been Bled in this Conrt. 

The onus of proof lay upon the def&ud- 
ants, vide Balia v, Budha (1), and ia bis 
diaonsBioQ of the case the District Judge 

U) W P. a, 1898. 


admitted that the judicial decisions, at 
all events those later than 1893, were 
against the custom which the defendants 
set up. He thought, however, that the 
trend of public opinion bad set in favour 
of the onstom of gift and that this was 
evidenced by a number of undisputed 
mutations which bad occurred in villages 
in the neighbourhood of Liddar where the 
parties reside. 

There were in all nine comparatively 
recent mutations on which reliance was 
placed. Of these Eibibit D*1 wae a gift in 
1903 in favcur of a daughter. The 
ebaraoter of the land is uoknown and the 
coneent of the nearest reversioner was 
obtained. Exhibit D 2 relates to a ease 
afterwards decided in Bulia v. Wariam 
Shgh (2). Exhibits D 3 and D'4 are 
mutations of 1898, but the relationship of 
the donee, the character of the land and 
tbe existence of collaterals are unknown 
factors. Exhibit D-S is a mutation of 1S92 
in favour of a daughter’s son, but here 
again we know nothing about the collaterals 
or the character of tbe land and tbe gift 
was, of course, prior to the Full Bench ruling. 
Exhibit D 6 is a mutation in 1890 of an* 
oeatral land in favour of a daughter which 
was disputed by tbe collaterals whose suit 
was ultimately dismissed by the Chief Court, 
no doubt following the view then taken as 
regards the power of gift. Exhibit D-T is 
a mutation in 1888 of a gift in favour of 
daughters. It is not known whether the land 
was ancestral, Exhibit D 8 is a mutation 
in 1888 of a gift by a widow of one half of 
her property in favour of her daughter’s 
sou, hut the consent of tbe ccllaterels was 
obtained and they at the same time obtained 
a gift of one-third of her property with 
reversion to tbe remaining one-sixth when 
tbe widow died. Exhibit D 9 ie a muta¬ 
tion of 1586 in favour of a daughter. This 
is one of the oases from Pindori Nijran 
referred to in Jamiat Singh v. Ulogar Singh 
(3). The only other inataoce taken from 
tho record of the second settlement relating 
to Maezi Liddar in the Phillour Tahsil 
appearsto have been really a case of a gift to 
a !:Kanadamad, 

Of the judicial decisions, that on which 

(2) 20 In,l,Cu3. 454; 94p.lt. 1913)237 P. L 
1913} 177 P. K. 1913. 

(3) 55 lud. Cas, 838} 1 1 . 16, 
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tbe Diotriot Jadge mamly relied was bis own 
jodgmenf, wbiob was reversed in Jamiat 
Sir.gK V. Vjgar Sitgh (3). 

It may be trae that there is a movement 
of poblio opinion in favonr of snob gifts, 
bat their validity has oertainly not been 
eatablished by tbe evidence prodtoed in this 
ease, and Conneel for tbe respondents, who 
has not disonssed his own instanees, has 
hardly attempted to argae this point. 

In their written etatemenis tbe defeodanis 
alleged that Kanda Siagb bad brought np 
both tbe donees as bis sons from their in* 
fanoy. They afterwards amplibed this by 
sayirg that Kanda Singh bad adopted lj\bb 
Singh when tbe latter was a baby, and in 
support of this oontention they asked to be 
allowed to produoe a registered Will of 1892 
and for tbe framing of a farther issoe regarding 
limitatior, their oontention being that as 
Labb Siogb was adopted, and the suit was 
for a deolaratioD, it was barred by time 
under Article 118. The Senior Sab*Jadge, 
though be framed the desired issue, appears 
to have oonsidered that the plea of adoption 
was an afterthought, and he refused to 
allow to admit ibe Will in evidenoe. He 
then disposed of the plea of adoption by 
saying that if Kanda Singh bad adopted 
Labh Singh, he would not afterwards have 
made a joint gift to both of his daughter’s 
sons. On tie question of adoption tbe 
District Judge did not go farther (ban 
quoting arguments of Counsel on either side. 

It appears to ns that in tbe oiroumstanoes 
of the case tbe Will of 1892, which goes 
to tbe root of tbe case, should have been 
admitted in evidence, and as it is a regie* 
tered dcoument and tbe execution of it is 
admitted by Counsel for tbe appellants, we 
have admitted it now. We note that before 
it was prcdnoed in Oouit, numerous witnesees 
for tbe defendants bad stated that Labh 
Singh was adopted by Kanda Singh in about 
1885 and that it is quite impossible that 
the story cf tbe adoption was a mere after, 
tbooght prepared for the purposes of ibis 
ease during its pendecoy. There is ample 
evidence of long continued treatment, and 
it further appears that in 1905 Kanda Singh 
bad purobaeed land in tbe name of Labb 
Singh, who was even then described as his 
adopted son. In bis evidence in tbe 
present cate Kanda Singh has again sworn to 


his adoption of Labb Singh. 

There appears to ui to be no doubt that 
ibis adoption is a well establiehed fact. 
According to custom it would be no mere 
valid than a gift, but there was obviously no 
effort at concealment and the fact of it was 
clearly well known to tbe plaintiffs. 

Having once allowed their suit for a 
declaration against tbe adoption of l^bh 
Singh to beqome barred by time uuder 
Article 118, tbe plaintiffs are not entitled 
to sue for a declaration that tbe sabsequent 
gift by Kanda biogh is not binding on them 
because that gift does not give them a fresh 
oauae of aotior, in that it does not involve 
any further deoial of tbe rights of reversioners 
than was involved in setting up the adoptioc 
in the 6rst place. Tbe gift of 1913 to both 
the daughters sons is tantamount to a 
gift with tbe condent of the adopted son. 

On these grounds we bold that the prjsent 
suit is barred by time and we, therefore, 
dismiss the appeal with costs. 

Appeal dUm\sied» 


CALCUTTA HIGH COUaT. 

Appb>l from Appellate Dec&be No. 2683 

(F 1916. 

February 6, 1920. 

Treient :—Justire Sir N. R. Chatterjes, Kt.,. 
and Mr. Justice Panton. 

Ruj'a PROMOTHA BHUSAN DEB ROY 
BAH A DU R— Flaimti ff— A ppsllant 

versus 

NARBNDRA BHUSAN ROY, aed on his 
Death bis Heirs and Legal Representatives. 
KHAGENDRA BHUSAN ROY and cthbbs 

—Defendants—Rb: pondints. 

Civil Froccihire Code (Act V of U 03‘, s. 1J, 0. 
r. 9— Landlord and tenant —Suit for fossession by 
tenant, dismissal of, for default—Abatement of rent 
on (iruund of dispii>session, claim for, v:hether barred 
in subsequent suit for rent—Res judicata— 
decision, whether operates us res judicata in subsequent 
suit Irouyht in Subordinate Judge's Comt, 

The disiuissal for default of a suit against his 
landlord for recovery of possession of certain pro* 
perty comprised in tho plaintiff’s dar-mo«r<^«h» tenure 
docs not preclude him, in a subsequent suit for rent 
brought by tbe landlord, from claiming abatement 
of rent owing to dirpossession by the landlorV' 
[p. 934, col. 2.1 
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The decision on a question in the Court of a 
Munsif doe * not operate as res judicata on the same 
question a subsequent suit between the same 
parties brought in the Court of a Subordinate Judge, 
-[■p. 93 s, col. 1.] 

Appeal against the deoree of the Distriot 
Jadge, Jessore, dated the 19tfa of August 
1916, modifying that of the Subordinate 
Judge, Ist Oourt of that distriot, dated the 
3lat of July 1915, 

FaOTS appear from the judgment. 

Baba Jogesh Ohandra Boy (with him Bibu 
Sail* Ohandra Qhatalc)^ for the Appellant.— 

I am the patnidar of Lot Harishpur within 
whioh Hat Salika is inoluded. A dar-pa^m 
lease in respeet of Harishpur was granted 
to the father of defendant No. 1. The 
dur paint, however, was re-oonveyed to the 
palnidar. Hat Salika was covered by the 
dar-patni Lase and, therefore, after the 
re oonveyaoce of the dar paini to the 
pa'ntdar, the defendant oanuoi claim Hat 
Salika. My next contention is that the 
suit of defendant No. 1 for possession of 
Hat Salika having been dismisael for 
default on the 25th of November 1908, 
he ie precluded by the provisions of 
Order IX, rule 9, of the Code of Civil 
Procedure from briuging another suit for 
possession of Hat Salika and tba^ therefore, 
his right to claim abatement of rent ie 
also barred. The defendants Nos. 2 and 3 
are only claiming through defendant No. 1, 
The cause of action in the previous suit 
of defendant No. 1 was not merely dis¬ 
possession but the right claimed by defend¬ 
ant No. 1 and infraction of that right. 
Again in 1909 there was a rent suit 
against defendant No. 1 for the years 1313 
to 1315. The District Judge gave a decree 
for the full rent claimed by the plaintiff 
and the objsotiou of the defendant regard¬ 
ing abatement of rent on account of Hit 
Salika was overruled. This iud^men^, 
therefore, operates as ret judicata and the 
claim lor abatement of rent cannot be again 
rained in the present suit. 

Baba Prat>a«^ Ohanira Mitier (with him 
Baba Manmohan Bose and Baba Biraj l/o’iun 
Majumdai^ for the Deputy Registrar), for 
the Respondents.—The dir^mourashi lesse 
executed by the plaintiff's father om- 
prises six properties, one of them 
being the jama of Rs. 16 and described 
as Hat Salika and appertainiug to Gour- 
mani’e The dar pafm of Lot Harish- 


pur could not, therdfore, include Hat Salika* 
In reply to the second contention of my 
learned friend, I submit that my previous 
suit for possession having been dismissed 
for default I may not be able to sue 
again for Hat Saliki. But it does not 
follow that because we cannot maintain 
a suit for possession of Hat Salika. wears 
not entitled fo claim abatement of rent—a 
claim which is based npon the result 
of the dispossession by the plaintiff. See 
Chand Kour v. Partab Singh (1). As regards 
the third argument advanced by my learned 
friend, I submit that the suit for rent in the 
year 1909 was brought in the Munsifs Court 
while the present suit is brought in the 
Court of the Subordinate Judge. The de¬ 
cision of the Munsif, therefore, cannot operate 
as resjudicoti in the present suit. 

Baba Jogesh Ohandra Roy, iu reply.— 
The plaintiff in the present suit could have 
brought a separate suit for rent for each 
of the foar years claimed and then the 
suit wool! have been oogoizabla by the 
Munsif and, therefore, there is no bar to 
the denaion of the Munsif iu the rent 
suit of 1909 from operating res judicata. 
Finally I submit that the Courts below 
ought to have come to a de6nite Suding 
as to whether the land on which Hat 
Salika now stands and of which the plaint¬ 
iff is in possession did form part of 
Giurmani’s jama. Hat Salika might have 
been formerly held in Gourmanis's jama 
and since then the site might have been 
abandoned. 

JUDGMENT.—This appeal arises out of 
a suit for rent of a dar mourashi tenure, 
the rent being claimed at Re. 233 annas 12 
A year. 

The main defence was that there was 
dispessessioc of a portion of the tenancy 
and tha^, therefore, there should be a aus- 
pension of the rent. 

It sppoar.e that a dar mourashi lease was 
Gxeoated by the plaintiff’s father in favour 
of the father of the defendant No. I on 
tho i5th Jane 18(55. The lease comprised 
six properties, one of them being a jama 
of R^. 13 and described as Hat Salika 
appertaining to Gourmani’s jama. The 
piaintiff’s father was the putni iar of Lot 
llariebpor within whioh Hit Siliki \va«. 

n) Ifi C. 98: 16 I. A. 160; 5 Sar. P. 0. .i. i^; 

Ini. Jar 331; 8 Ind. Dec. (n. 9 ) <15, 
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iDolnded. On the same day, 15tb Jane 
1865, the plaintifi’e father gaye a dar» 
poini lease in respeot of Harishpur to the 
father of the defendant Xo. 1. This dar- 
paint right, however, was re^aonveyed to 
the plaintifi on the 9th Angast 1905. On 
the 7th April 1909, the dar maurashi 
interest was oonyeyed by the defendant No. 1 
to the defendants Nos. 2 and 3. 

It appears that on the 3rd Jane 1908, 
that 19, after the re transfer of the dar* 
pa^nt right to the platnti£f*a father, the 
defendant No. I institated a suit (No b45 
of 1908) against the plaintiff for reooyery 
of Hat Salika. It was dismissed for 
defaalt on the 25th November 1908. The 
matter oame up to the High Coart and 
nltimately the Role was disoharged on the 
27th Jnly 1909. Then it appears that on 
the 31et Maroh 1909 a rent suit was 
instituted in the Mnnsif’s Ccort for rent 
of the dar^maurathi against the defendant 
No. 1 for the years 1313 to 1315. It is 
anneaesBary to refer to the proceedings in 
that suit at its various stages. Ultimately 
the Distriot Judge gave a deoree for the fall 
rent claimed by the plaintiff, overruling 
the objection of the defendant with respeot 
to the ;atna of Rs. 16 on aooonnt of Hat 
Salika, 

It appears that the plaint in the rent 
snit inatitoted on the Slst March 1909 was 
returned for presentation to another Mnneif 
and was re filed on the 14lh April 1909, The 
defendants Noe. 2 and 8 parehased the 
dar-mnurashi in the interval, namely, on 
the 7th April 1909. They were no parties 
to that rent suit. 

In the present saii the defendanta Nos. 2 
and 3 set up the plea that the plaintiff 
was not entitled to get rent in respeot of 
Hat Salika and that there eboald be a 
SDspension of the entire rent. The Courts 
below have given a deoree for rent at the 
rate claimed after deducting Rs. 16, (be 
jama of Hat Salika 

The plaintiff has appealed to this Court. 

The first contention raised on behalf of 
the appellant is that the defendants bad, 
after the conveyance dated the 9th August 
1905, no right to Hat Salika. 

Now, as stated above, Hat Salika is 
eituated within Lot Harishpur, and was 
dr alt with reparately along with some 
other Hats in the dar^maurashi settlement. 


It was treated as a properly separate from 
the dar paint and we agree with the Court 
below in holding that although the usual 
words *‘Hat’*, etc., appear both in the 
tfar psltinease and in the deed of oonveyacee 
of the dat‘patni, they did not inelude Bat 
Salika, and that by the oonveyanee of 9ih 
August 1905 the plaintiff did not acquire 
any right which had not been granted to 
the defendants’ father by the dar‘raini 
lease. We think that the Courts below 
have properly oonatrued the document. 

The next contention is that the suit of 
defendant No. 1 for possession of fiat 
Salika having been dismissed for default 
on the 25th November 1908, he was pre¬ 
cluded by the provision of Order IX, rule 9, 
from bringing another suit for possession of 
Hat Salika and that, therefore, his right to 
claim abatement of rent is also barred. 

There is no dcubt that the defendant 
No. 1 or defendarts Nos. 2 and 3 olaimirg 
under him are not entitled to bring a 
fresh suit in respeot of the same cause of 
action, in other words, (hey eacnot sue 
for poEseasion of Hat Salika. But it does 
not follow that because they cannot main* 
tain a suit for posseesioo of Hat Saliks, 
therefore, they are not entitled to claim 
abatement of rent, a claim which is based upon 
the result of the dispossession by the plaint* 

iff. 

As pointed out by the Judioisl Committee 
in Chand Kour v. Pattah Sinffh (l), **the 
dismissal of a suit in terms of section 102, 
Civil ProcedureCodejis not intended to operate 
in favour of the defendant as rts judieafa. 
When read with section 103, it precludes 
a fresh suit in respect of the same cause 
of action, referring, irrespectively of the 
defence or the relief prayed, entirely to 
the grounds, or alleged mtdia, on which tbe 
plaintiff aeks the Court to decide in his 
favour.” 

It has been contended that the cause 
of action in that case was not merely 
dispossession but the right claimed by the 
defendant No. 1 and infraction of that 
right. 

But the present defence really arises upon 
the result of tbe previous suit and the 
mere fact that tbe defendant is precluded 
from bringing a suit for possession does 
not prevent him from setting up tbe claim 
for abatement of rent. If'or instance if 
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the defendant had been oat of poaaeeaion 
or 12 years and bis right to get a 
deeree for posaeaaion bad been barred, he 
would still have been entitled to olaim 
abatement of rent. 

Then it is oontended that the judgment 
in the rent suit operatee as ree judicata, Bnt 
the decree opon wbieh relianoe is placed 
was passed in a anit deoided by the 
Mansif’a Coart and the present suit had 
baen institated in the Sabordicate Jadge’a 
Oonrt, The decision in the Mansif’s 
Court, therefore, does not operate as 
ret judicata. 

It is next contended that the plaintiff 
ooald have brought a separate snit for 
rent for each of the 4 years claimed; the 
suit wonld have been eogn'z^ble by the 
Mansif. That may be so, bat it was the 
plaintiff who brought one suit for rent 
for the 4 years and other amounts which 
exceeded the pecuniary jarisdiotion of the 
Mansif. 

The last contention ie that the Ooarts 
balow ought to have come to a dednite 
finding whether the land on which Hit 
Salika now stands and of which the plaint* 
iff is in possession did form part rf 

Coarmani’s jama. It is said that Hat 
Salika might have been formerly belJ on 
Gourmani’e jama and that site might have 
been abandoned. 

Bat in the first place (here was no 

suggestion of it in the Court of firat 

instance and apart from that, it was 

admitted that Hat Salika wa^ in the jc/na 
in salt. The learned Subordinate Judge 
says: ' The plaintiffs admitted that they 
remained in possession of Hat Salika within 
fbe present jaina but they contended that 
the defendant Ho, 1 sold Hat Salika to 
the plaintiff together with Lot Harishpur.” 
The oaie of the plaintiff, therefore, was 
not that there was any dispute as to the 
identity of Hat Salika but that Hat Salika 
bad passed to the pUintiS under the 
onveyaros of 1905. 

We think, therefore, that the appeal mast 
he dismissed with costs. 

Appeal dtsmi'ssej. 


LOWER BURMA CHIEF COURT. 

SicOMD Civil Appcal No. 266 or 1918. 

May 27, 1918. 

Prcien^:--Mr. Justice Maung Kin. 

TUN AUNG —Appkllimt 
vereus 

MA HTEE— Respondent. 

Tretpassers, rival, on Oovernment land-^Revenue, 
payment of, effect of — Title, vuperiority of. 

As between two trespassers upon land which is 
the property of Government, the one who pays the 
Government revenue and is allowed to stay on the 
land has a title saperior to the one who has made 
no such payment. 

Mr. Bay, for the Appellant. 

Mr. Doctor, for the Respondent. 

JUDGMENT.— The suit out of which this 
appeal arises relates to a piece of land which 
is described by the parties as "Myanukyun 
haw” land. It is now described in the revenne 
maps as holding No. 87 of 1910-11. This 
land came into existence some seven years 
ago. It either adjoins the plaintiff’s holding 
No, 77 or is some distance away from it. It 
is common ground that the land belongs to 
Govenment. It appears the plaintiff went 
into occupation of the land in dispute and 
for three years planted Dbani trees on it. It 
appears her efforts did not meet with success, 
for every year the young plants were wash¬ 
ed away when the land became submerged 
during the rains. The defendant entered 
npon the land in 1914 and planted Dbani 
plants while it appears the plaintiff was doing 
tbs same, and this led to a dispute bet¬ 
ween the parties. The plantiff applied to 
the Revenue ntborities to have the defend¬ 
ant evicted from the land. The Revenue 
Authorities, however, referred the parties 
to a civil snit. Hence this snit by the 
plaintiff for the recovery of poesession 
of the land from the defendant who ia 
alleged to have trespassed upon her land. 
It ie admitted that the plaintiff was 
never assessed to revenue in respect of her 
ooonpation of the land at any time. The 
defendant, however, entered upon occupation 
of iLo land either with the permission of 
the revenae surveyor in whose jurisdiction the 
land is or ho paid revenue on the land shortly 
arler be v^ent on it. For the subsequent 
y its also he has paid revenue in respect cE 
the laud. In ray judgment the defend .::t 
has a better right to the land. The v(lI 
owner of the land is the Governn'vmt r->nd the 
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Governmeot had by aaoeptiog revanne from 
the defendant alio A'ed him to taka posseasion 
of it. Tbas so far as the Government were 
oooeerned, the defendant was not a trespaaser 
at the time he entered apon the land in 
1914 bnt the plaintiff, thongh she was the 
6 rst corner, had been a trespasBer all along. 
That being the case, the defendant’s posses* 
sioD was derived from the real owner and 
the law jastiSes him to bold the land as 
against anybody who comes upon the land 
witboat the owner’s permiseion. The lower 
Conrtc> held both the parties to be trespassers. 
If that view were correct, their decision 
shonld be npheld, Bat the point that really 
matters in this case does not seem to have 
oooarred to them, namely, the fact that the 
defendant had been allowed bytheGovern* 
ment to stay on the land by paying revenue to 
it. The appeal is allowed with oosts* 

Appeal allowed. 


LAHORE HIGH COURT. 

Second Civil Appeal No. 3012 op 1915. 

July 21. 1919. 

FreteiU—^v. Jnstios Shadi Lai and 
Mr. Jnstioe Dandas. 

The Firm KATASI SINGH-KAHAN 

SINGH TUROUGH KAHAN SINGH— 
DepaNDiKT—A ppellant 

xersHs 

Tbb F.ru DAULAT RAM-KIRPA ram, 

THROCGH KIRPA RAM— Plaihtipp— 

Respondent. 

Negotiable Instruments Act CXIVI of 1881 J, s, 105 
— presentation, time for—Iteasonahleyiess of time, 
whether question of Unv—Appeal, second. 

The question of the reasonableness of the time for 
presonting a bill of exchange for payment is a 
mixed quesUon of law and fact, [p, 93tf, col. 2.] 

East Indian on«i Anglo-Indian Deposit and Loan 
Society Limited v. Dr. T. M. Nair, 31 M. 864; 4 M. L. 
T. 89, dissented from. 

Second appeal from the decree of the 
District Judge, Rawalpindi, dated the 10th 
July 1915, affirming that of the Senior 
Subordinate Judge, Rawalpindi, dated the 
9tb November 1914. 

The Hou’ble Pandit 8heo Nnrain and 
Mr. Sewa Ram Singh^ for the Appellant. 


Mr. Nand Lai, for the Respondent. 
JUDGMENT,— The faots of this case are 
briefly as follows. The defendant firm 
wanted to remit money to Bombay, and 
they accordingly purchased a draft on the 
lOfch September 1913 from the plaintifls 
for a sum of Rs. 1,100 which was debited by 
the plaintiffs to the defendants in the aocounts. 
The draft consisted of a bill of exchange 
drawn by the Rawalpindi branch of the 
People's Bank on the Bombay branch cf 
the People’s Bank in favour of the plaintiffs, 
who endorsed it on the 10th of September 
lbl3 in favour of the defendants. The 
prerent snit is for the recovery of the money 
on asccant of the pi ice of the draft. 

The Courts below have concurred in hold* 
irg that the defendants or their endorsees 
did not present the instrument for payment 
to the drawees up fo the 19th September 
1913 when the latter suspended payment, 
and that the period from the lOtb of Septem¬ 
ber to (be 19tb of September was a reason* 
able time for presentation. Mr. Nand Lai 
for the respondents raifieB a preliminary 
objection that the question of reasonable time 
is one of fact and not of law and that the 
finding of the learned District Judge cannot, 
therefore, be assailed. There is no doubt 
that this is the view taken by the Madras 
High Court in a judgment, East Indian and 
Anglo Indian Depcsit and Loan Society Limited 
y. Dr. T. M. Nair (1). This view, however, 
IS not quite in accordance with the decided 
oases in England, where the rule as slated 
hy^Chitty is to the following effect:— 

The Jury ought to find the faots such 
as the dietanoe at which the persons live 
from each other, the course of post, and 
all other oiroumetanoes applicable to the 
case. But when tbe»e faots have been 
ascertained, the reasonableness of the time 
becomes a question of law which is to te 
determined by the Court and not by the Jury.” 

The better view, therefore, seems to be 
that the question is not purely one of fact 
but is a mixed question cf law and fact. 
The learned District Judge has not con* 
sidered all the circumstances laid down in 
section 1C5 of the Negotiable Instruments 
Act for the determination of the question 
of reasonable time, e, g., the nature of the 
instrument and the usual course of dealing 

(l) 81 M. 364; 4 M. L. T. 80. 
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with respeob to similar instrameuts. We 
have, however, given oar dae oonsideratioo to 
saoh evidenoe as exists with respeob to 
these matters and are not prepared to dis*. 
sent from the view that the delay was in 
the oiroumstanoes of this case not a reason¬ 
able one. It is to be observed that the 
defendants put forward the plea that their 
endorsees, Messrs. Jokh Ram of Bombay, had 
presented the bill on the 15th September 
and again on tbe 16th September; bat the 
Coarts below have rejected this defenoe and 
eome to the oonolasion that no presentation 
was ever made. It was probably dae to 
this false defenoe that all tbe oiroamstanoea 
having a bearing on the qaestion of reason¬ 
able time were not investigated by the lower 
Goarts and the defendants have only them¬ 
selves to thank if the lower Ooarts reo^rd- 
ed their opinion against them. 

For the aforesaid reasoas wa oonfirm the 
deoree of the lower Appellate Coart and dis¬ 
miss the appeal with oosts. 

Appeal dumissid. 


PATNA HIGH COURT. 

Sboond Civil Appsal No. 184 o? 1919 

May 10, 1920. 

Present Mr. Jastiae Saltan Ahmed. 
S4SIBAL4. DASI and ANoruea — 
pLAisTfpyj—A ppillants 

lersus 

OHANDRV MOHAN DUTTA and AsorjER 

— OkFCNDANTS—R tSPONDBNTS. 

Hindu Law—Property ijivi-a tty two widows for main^ 
tenance—Tenancij-in-coynrnoit —Propertyacquired under 
grant from Governtnenf, whether self-acquire I, 

Where property is given to two widows for their 
maintenance, they enjuy it as tenants-in-commoii 
and not as joint tenants [p 9 <8, cal 

Property acquired under a grant from (lovnn. 
tnoot is self-acquired, unless it is merely restorafiou 
of a confiscated grant intended for tin* beueiit of 
the family, [p 93^^, col 1 ] 

Appeal from a deoieion of the District 
Judge, Manbham. 

Mr. Susil Madkab Mulltck, for the 

Appellants. 

Mr. Abani Bhusan Mukherji, for the 
Bo-'pnndenls. 


JUDGMENT.—This was a snit institated 
by the plaintiffs for reoovery of khas 
possession of the entire share of ths pro- 
parties mentioned in Sshednles ka and ga 
and of half share of the property mention¬ 
ed in Sshednle kha, by ejeoting defendant 
No. 1 who is in wrongful possassion of 
the same, and for mesne profits and oosts. 
Tbe plaintiffs say that in 1902 plaiotiff 
No. 1 instituted a suit for reoovery of 
possession by metes and boands of two- 
annas share in Moqza Ranguni, alleging 
that the said two.annas share belonged to 
her hnsband Sristidbar and that she beoame 
entitled to it on the death of her hosband. 
That salt was oompromised and the property 
in suit was divided into three eqaal parts 
eovered by Sobedales ka, kha and ga and 
it was arranged that plaintiff No. 1 would 
get plot ka and that Sanaina and plaintiff 
No. 1 would get jointly the land of 
Sohednle pj, and that Sanaina and Samitra 
would get the Ml lands for their mainten- 
anae. It was farther agreed that oa the 
death of Sanaina and Samitra the plaintiff 
No. 1 woald get the kha lands. Sanaina 
sometime after died. The plaintiff No. I’s 
ease is that she had been :n possession nntil 
1914, when she was dispossessed by virtue 
of the order of the Court giving possession 
to defendant No. 1. The trial Court gave 
a dearee to the plaintiff, bat on appeal 
the learned Subordinate Jadge gave a 
deoree for possession of the lands described 
in Sihedales ka and ga in the plaint but 
dismissed bar olaim with raspsofc to the 
posiession of half of khi. Tbe Tabordiaats 
Judge also reduosd the amount of mesne 
profits to Ro. 200. In my opinion it ig 
impsssible to aupport tbe dgoision of the 
lower Appellate Oonrt. The rabvant portion 
of tbe oompromise deoree runs as follows • ^ 
'Defondant No. 2 Srimaty Sunaina Dasi 
and the widow of late Prasanna Kumar 
Datti will take into possession the lands 
of Sjhedale kha for maintenanae for life 
The .lefendanta Noa, 1 and 3 will have no 
ohjo3ti)n t) this. After the deith of both 

of them the pliiutiff will take possession of 
the lands, to whiah defendants Nos. 1 and 3 
will hav^ no objeotlon” Upon a proper 

oonstruokion of this oorupromise the pUintiff 

No. 1 was, in my opinion, entitled to a 
moiety of the land of Sohedale kha nffcar 
the death of Sanaina. It to he borne 



988 


imiAS OASKS, 

SASIBIL^ DASI 0. OEAUORA MOHAM DDTTA. 


Cisao 


in mind that Sohednla kha lands were 
gfiven to Sanaina end Samitra as 
raeinfcenanee, and as saoh Sohadnle kha 
lands were enjoyed by them not as joint 
tenants bat as tenants in-oommon. The 
eases reported as Jogeswar Narain Beo v. 
B'imOhanira Butt (1), Hirabaiv. Lakihmi- 
bit (2) and Bai Biwali v. Patd Bechardas 
(3) are ample aathorities for the view 
that I have taken. The learned Vakil for 
the respondents, however, has drawn my 
attention to the deaision of the Privy Oona- 
oil in Carpal v. Mahomei AH (4j. 

Before I deal with that ease, it must be 
pointed out that property acquired under 
a grant from Government is undoubtedly 
self acqiired, as was laid down in the 
Skivagunga's cate [Eatama ^Saichiar v. 
Bajah of Shioagunga (5)], unless it is merely 
restoration of a eonfisoated grant intended 
for the banefib of the family, Sse Kedar 
Nath v,Batan Singh {e\ It will be notioed 
that the grant in the oase of Narpat Singh 
v. Mahomed Ali (4) was merely restora¬ 
tion of confiscated property by the Govern, 
ment and the grant which was for the 

benefit of the family created a joint tenancy, 

It has also to be borne io mind that the 
grantor, that is, the Government, did not 
claim to resume the land. In my opinion, 
therefore, that oase is not very helpfal in 
the determination of the present oase. Apart 
from that, if it is true, as was pointed 
out in the oase of Muthumtenxhthi Ammal y 
Chendra Selhira Ayyar (7), that there is not 
mnob distinction in principle between the 
judgment of the Privy Council in Narpat 
Singh v. Mahomed Alt (4) from that 
in Jogeswar Narain Beo y. Bam Ohandra 
Butt (1), then, as was held in that oase, we 
are bound by the later decision of the 
Privy Oonnoil. 

There are two other points on which the 
plaintiff, in my opinion, must succeed. It was 


(1) 23 C. 670 (P. C/; 23 I. A. 37; 7 Sar. P C 
]3;6 M.L.J.76; 12Ind.Dec. (N.S.144B 

(2) 11 B. 573; 6 Ind. Dec. (n. s.) 377. 

(3) 26 B. 416; 4 Bom. L. B. 102. 

P ^ Ratique & Jackson 

P. C. No. 82; 5 Incl Doc (n. s.) 757, 

(6) 9 M, L A. 539 at p. 610: 2 W R P O ^t. 

Suth. P. 0. J. 6;;0; 2 Sar. P. C. J. 26; 19 E R 84^' 

(6) 7 Ind. Cas. 648; 32 A. 415; 14 C. W N 98f 
(1910J M. W. N, 3V; 8 M. L. T. 193; 12 G. I J Ift 

23 M. L. J. 9C0; 37 I 

A» iDl {r, OJ, 

(7) 27 M. 498. 


distinctly alleged in the plaint that the plaintiff 
actually came into possession of half the Kha 

lands on the death of Sanaina and this fact 
has not been controverted in the written state¬ 
ment. The plaintiff had been recorded in the 
landlord’s Sherista. so the landlord obtained 
a decree of rent against her and,in execu¬ 
tion of the decree the land was put up 
for sale, and defendant No. 1 paid the 
amount and as such besame the statutory 
usufructuary mortgagee under section 6 of 
Regulation XX .(18;)0) and actually got 
delivery of possession of the property on 
the I5fch January 1914 by dispossecsing 
the plaintiff. This right of the defendant 
to remain in possession exists only as long 
as Rs, 37 which he depDsi*«d in Court 
has not been paid off, and as it has been 
found by both Courts that more than Rs. 37 
has been realised by him, he is not entitled 
to retain possession, vide Haradhan Manial 
V. Itwir Biis Afartcan (8) and Sohodra 
Kuer y. Qobardhan Tiwari (9). There is 
abiolutely no proof and no fioding that the 
defendant No, 1 has bstter title than the 
plaintiff and, therefore, on ths authorities 
quoted above the plaintiff ii entitled to get 
back the prosssssioa of the property. From 
whatever view we look at the oase of the 
plaintiff, in my opioioo, she is tn itled to 
recover hha^ posseesion of a moieiy of the 
kha lands. 

Whatever may be the position of cSumitra 
under the compromise, defendant No. 1 
cannot scooeed unless he shows a better 
tide than that of the plaintiff. The con¬ 
tention that this being a suit in ejectment, 
the plaint ff most succeed on the strength 
of her own title, will be of no avail in a 
oase like tbi?, when the possession which 
the defen lant has got is by virtue of an 
order of the Coart and under which he is 
not entitled to retain possession after the 
Rs. 37 which he deposited bad admittedly 
baen paid off, This being my view of the 
oare, I declare that the plaintiff is entitled 
to the possession of a moiety of the kha 
lands. As regards mesne profits this ie a 
matter which will have to be enquired into 
afresh in the Court below, and I, therefore, 
alljw this appeal with oste, leaving it to 

(8) 38 Ind. Cas. 797; 2P. L. J. 61; 3 P L. W. 268. 
(I9l7/pat"l64’^*' ^ ^ 


INDIAN OASHS. 


VbI. LVI] 

V PTimiTi THIDI tl. FO TaiM. 

tbo low6r Appsllfttd Ooort to fiod oat tho 
amoantof mesne profiba. 

Appeal allowed. 


LOWER BURMA CHIEF COURT. 
Sboomd Oim AppBiL No. 273 of 1917. 

Jane 24, 1919. 

Pre«enl:—Mr. Jaatioe Manng Kin. 

U PriNNYA THIHA— Appbllamt 

ternti 

FO THIN AMD ASOTHEB—RbSPOMDBNTS. 

Buddhist Ecclesiastical Lau>—Ayanzoauga, who are 
^Ayanzoong, right oj, to sue to recover properttj of 
kyaang. 

"Ayanzoungs” are persons who aro in charge of 
a Kyaung and its precincts, and arc entitled to sue 
to recover possession of land alleged to form part of 
a Kyaung. [p- 939, col?. 1 A 2.J 

Mr, Ba Theirij for tbo Appellant. 

Mr. J. A. Maung Oyi, for the Respond¬ 
ent*. 

OUDOMENT.—20. 19ie).— 

The plaintiffs claim co be the **AyanzmDg9” cf 
Hnet Eyaang bailt on a pieoe of land wfaiob 
they allege was granted to U Da Obo for the 
purpose of building a Eyauog thereon. ’^Ayan- 
ronngs” are persons who are in charge of a 
Kyaang and its precincts. The Hnet Kyaang 
is abont eight years old, and was built soon 
after the grant. The plaintiffs were appoint' 
ed "Ayatzonngs” by the last presiding Pongyi 
of the Kyaang who went away. The defend¬ 
ant-appellant is the presiding Pongyi of 
the adjoining monastery known as Mingala 
Kyaung. The plaintiffs are followers of a 
sect of Pongyis known as Dwaya going 
or Sulagandhi going. The defendant-appellaat 
is of the sect known as Kangaing or Mahaguudhi 
going. 

The plaintiffs as tbo Ayanzoungs of the Hnet 
Kyaang sue for possession of a piece of land 
which they say forms part of their Kyaung 
land. The defendant denies that il forma 
part of the plaintiffs’ Kyaung land, aud ol- 
leges that he baa been in possegaiou of the 




land in dispate for upwards of twenty years 
and has tbas acquired the statas of a land* 
bolder, and claims on that basis the right 
to the land adversely to the plaintiffs. He also 
denies the right of the plaintiffs ai Ayan- 
zoungs to bring the snit. 

It is not denied that the defendant’s Kyaang 
is about twenty years old, or that the plaint¬ 
iffs’ Kyaang is eight years old. It is com¬ 
mon ground that the plaintiffs’ Kyaong is a 
Sanghika Kyanng. 

The lower Appellate Coart baa held that 
the plaintiffs have a right of snit as '*Ayan- 
zoangs.” This Boding is amply supported 
by the texts cited by the Jadge from the 
Vinaya, and from Volnme II, page 75 of a 
book’ of aatbority known as Vinaya Thamuha 
Viniceya, The former text is as follows:— 
**Bikkhu t a bikkuni va napasako va upasikappa 
VO rakkhapetuni vattati.” **It is proper for a 
monk to band over the sanghika property either 
to another monk, ortoaonn, or a layman, 
or lay woman for the purpose of looking after 
it.‘’ The other text is :—" Oetipassiia aQnghaeS(* 
ta sintakena cetiya santakani raka petuni 
vattati.” “It is proper for a layman to take 
over and look after the propsrty hsloogiog to 
pagodas cr to monks.” 

1 wonld, therefore, hold that the plaintiffs 
as * Ayai zounge” are entitled to sue. 

Both the lower Conrts held that the land 
in dispute falls within the grant land, and 
if the encroachment was after the grant the * 
defendant will have no right to keep it as 
against the plaintiffs. HisConneel, however, 
urges that the defendant being a Pongyi 
could occupy any portion of the Hoet Kyaung 
and its lands, inasmuch as the whole is sanghika 
property, and there is no Pongyi presiding 
over it. It is an interesting question for 
decision whether a Pongyi can occupy a 
sanghika Kyaung or its lands without the 
permission of the Ayanzmngs”, but it ie 
not necessary to decide the point in this 
oaa«. It is clear Vinayt Law, and no 
authority need be cited for it that a 
L'jiigyi is not entitled to treat sanghika 
property as his own, i. e., as pcggaltka pro¬ 
perty. That being the case, defendant’s 
Uouuserc contetioD falls to the ground. How¬ 
ever, one cf the defences to the suit Ima not 
been enquired into by either of tliu 
Courts. The defendant alleges he .-ras 
been in possession of the land v: ice 
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Qpwards of twenty years and has asqaired 
the statni of a landholder, and that, therefore, 
the Government had no right to inolaie it 
in the grant to U Di Cho. If at the time of 
the grant the defendant was in possession of 
the land in dispate, and had bsen so oon« 
tinaoosly for more than twelve yeari^, then 
he would have asqnired the status of a land* 
holder, and the Government would not have 
the right to grant ittoU Da Gbo, and neither 
U Da Cho nor his transferees would have any 
title to it. 

I would remand the case to the Township 
Court for trial of the following issoe?: — 

(1) How long bad the defendant bsen in 
possession of the law in dispute when the snit 
was instituted? 

(2) How long had the defendant bssn in 
possession of the land in dispute wbeu the 
grant of Hoet Kyaung land was made to H 
Da Chop 

(3) When was Hnet Eyauog and the 
grant land dedicated in the sanghika form? 

The findings will ba returned as soon as 
possible. 

FINAL JUDGMENT.—The evidenoa and 
findings on the issues sent down for trial have 
been received, 

The evidence tendered on behalf of the 
defendant is to the effect that the stone wall 
was built twenty'One or tweaty^two years ago. 
Taking this to he absolutely true, it would 
appear that the wall had been in existence 
eighteen or ninateen years when the suit was 
filed in December 1915, The Dwaya Eyaung 
built after the grant to U Da Oho was eight 
years old. That being so, the defendant 
has not proved possession for twelve yeirs 
when the Government made the grant. And 
be has not been in possession adversely to the 
Dwaya Eyaung for twelve years sines the 
grant. 

The appeal is dismissed with costs. 

Appeal dismissel. 


LAHORE HIGH COURT. 

Sbco^id Civic Appial No. 1571 or 1916. 

Jnly 24, 1919. 

—Mr. Justice Shadi Lai and 
Mr. Jnstioe Dundas. 

THAEUR DAS and ANoresa — PLAinTirrs 

—Appelcamts 
versui 

GOWARDHAN and AMOTflEB^DBrENDANTS 

—REapOHniNTS. 

Accounts, suit fnr-^Books in possession of plaintiff— 
Failure to produce boohs, effect of — Presumption — 
Evidence,[secondary, admissibility of. 

I In a suit for accounts eveiy presumption should be 
made against a party who ^vithholds the aocoonts. 
[p. 941, coL 1.] 

A plaintiff who has the accounts with him cannot 
ask a Court to take accounts whilst he withholds 
the evidence in his power, [p. 941, col. 2.] 

Plaintiffs sued defendants for an account and 
for Bs. NjiUl alleged to be due to them out of the 
partnership funds. It was proved that the books of 
account were in the plaintiffs' possession; 

Held, (1) that the loss of the books not having 
been proved, secondary evidence of the accounts 
was not admissible; [p 941, col. 1.] 

12) that the books of account being in the plaint* 
iffs' possession, the defendants could not be called 
I upon to give any account, [p. 941, col. l.J 

Upendra Kishori Rat Chaudhury v. Ram Tara Debya 
Ckaudhurani, 4 Ind. Cas. £43j 13 0. W. N, P96, 
followed. 

Second appeal from the decree of the 
District Judge, Karnal at Hissar, dated the 
6th March 1916, affirming that of the Snbordi* 
nate Judge, 1st Clasp, Robtak, dated the 8th 
December 1914. 

Lala Moti 8ogar, R. S,, Lalae Bup Bam and 
Shamir Ohand, for the Appellants. 

Dr. Nand Lai, for the Respondents. 

JUDGMENT.—The plaintiffs Tbakur Das 
and Dal Chand, together with Gulab Singh 
and Dalip Singh, deceased, the fathers of 
the defendants, were partners in an iron 
merchant shop at Oswnpore. Galab Singh 
died in Angust 1909 and Dalip Siugb 
died on the )5th November 1909. At that 
time it would appear that nearly Re. 5,500 
was deposited in the People’s Bank and 
goods worth about Rs. 9,000 were forth* 
coming in the shop. The plaintiffs now 
sue the minor sons of the deceased partners, 
Gniab Singh and Dalip Singh, for an 
account and for Rs. 3,200 alleged to be 
the balance due to them of the principal 
BQm of Rs, 4,600 invested by them in the 
partnership bnsinfss. The defendants denied 
knowledge of the aoo:apt and aesert?^ 
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that the plaintiffs tbemselvas bad managed 
the business after the death of Dilip 
Sidgb and Gahb Siogb, that the plaint¬ 
iffs ware in possession of the aooonnts 
and bad apparently misappropriated the 
prosseds of the basioess. The first Court 
oame to the oonolueion that the shares in 
the partnership were plaintiffs l/3rd and 
defe^ants 2/3rd8 ; that the partnership 
was dissolyed on the 15th November 1909; 
that the business was carried on after that 
date by the plaintiffs themselves; that the 
plaintiffs, through their agents, Moti Ram 
and Nawal Kiebore, kept the aseounts, and 
that the aooounts were in the plaintiffs* 
possession although they bad refuse! to 
produoe them. The Court held that the 
plaintiffs were not entitled to olaim aooounts 
from the deferdants and had utterly failed 
to prove that the defendants received from 
the partnership business anything beyond 
the amount whioh they have themselves 
aeknowledged. 

The plaintiffs appealed to the lower 
Appellate Court, whioh oonsurred with the 
first. Court in the findings of faot, espeoially 
in the finding that the plaintiffs had sup¬ 
pressed the aooonnte. An appeal has now 
been filed to this Court; and it has been 
urged that even if the aooount books are 
not forthooming, eeoondary evidenoe oould 
be produoed and should have been admitted 
in the first Court. It has also been urged that 
the lower Appellate Court has oome to no 
definite findings, There seem, however, to 
be three findings'of faot against the appel¬ 
lants. First of all the books are proved to 
have been in the plaintiffs’ possession up 
to 1911 ; and we oannot go behind this 
finding. The loss of the books has not baen 
proved and secondary evidenoe of their 
oootenta ie not admissible. Secondly, there is 
a definite finding that Moti Ram and Nawal 
Kiebore were working for the plaintiffs as 
their agents, and thirdly, that the minora 
had nothing to do with the business after 
the death of Dalip Singh. As a matter of 
law it may be the ease that the only 
penalty inoutred by a partner who with¬ 
holds the aoaonnts is that every presump¬ 
tion is made against him ; but there is an 
authority, Vpendra Kukori flat Ohaudhury v. 
flam Tara Debya C'iaudh’ir.ini (1), that 

(1) 4 lad. Caa. f42i 13 C. W, N. C96. 


a plaintiff who has the aooount with 
him cannot ask a Court to take aooounts 
whilst he withholds the evidenoe in bis 
power. On the findings of faot that deoisicn 
is direotly in point. As a matter cf faot 
the plaintiffs have no ease from any point 
of view. It is admitted that they had 
their share oftheoash. Tt has been found 
that the goods of the ehop were in the 
possession of their agents. It baa not been 
shown that the defendants have bad more 
than their share, and no aooount books are 
in the possession of the defendants, ncr 
is there any further aooount neoessary. 

The appeal is, therefore, dismissed with 
ooats. 


Appeal dismiised. 


CALCUTTA HIGH COURT. 

Appeal prom Order No. 82 or 1919. 
February 6, 1920. 

Present". —Mr. Justice Tennon 
and Mr. Justice Beaohcroft. 

JAHaRMAL-DEBI DUTTA FiRM^ 
PuiKTiKP—A ppellant 
versus 

BIRINCHI BHUSAN NANDI-DEFtNOAST 

—Respondent. 

Civil Procedure Code (Act V of }£OV Sch II 
para l2-Arbltrafion-Dmolution of partnership-! 
Arbitrator, puiv. r of, to aivard interest on sums due 


• • AAV A 




• uidhumuru ur partnersjhii) 

and for accounts, the plaintiff claims interest which 
the defendant saja he is not liable to pay and the 
matter m di.-^puto is referred to arbitration, one of 
the points referred hoinj? whether tho defendant 
18 liable for any money and, if so, the amount due 
It IS not an error on the part of tho arbitrator to 
include ,n Ins award tho sum payable by the 
defendant as iidcro.st both on sums uihauced to 
f he hrm, and on those udvaiieed lo the defendant 
for his personal nee. and ;,I-o f..r the period lieforo 

Appeal against the decree of the Additional 
Soboidinafo Judge, Pabne, dated the lOtb of 
December 1918, 

FACTS appear from the judgment. 

Babu Ram Chandra Majumdar (v'ifh h-T. 

Babu aa.cfra flo,), for thj tpd: 
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lant.—The plaintiff is the appellant. The 
appeal arises ont of a sait for dissolntion of 
partnership bneiness and for adooDofs. The 
plaintiff’s ease is that be entered into an 
agreement of partnership bosinese with the 
defendant, in wbiob it was agreed that the 
plaintiff woald advanoe money for the basinees 
and the defendant would sapervise the eon* 
tract works. The plaintiff not only advaneed 
the money for the basiness of their partnership 
firm bnt also advaneed money to the defend • 
ant for bis own pnrpose. In the present 
suit plaintiff also prayed for the recovery of 
money advaneed to the defendant on bis 
personal aosount. After the filing of the 
written statement by the defendant the 
parties agreed to refer the matter to arbi* 
tration and five iesnes were framed for the 
deoision of the arbitrator, one of wbiob was 
whether the defendant is liable to the 
plaintiff for any money and if so, what is 
its amonntP” The arbitrator, after having 
examined all doonments and other evidenee 
prodooed before him, held that Bs. 5,COO and 
odd was dae to plaintiff wbiob the defendant 
was liable to pay. The defendant objected 
to the award on the ground of the arbitrator’s 
dishoDcs'y, and secondly, he contended that 
the award was virong inaemuoh as the 
arbitrator had allowed interest which was 
not within the scope of the reference to him. 
The arbitrator proceeded entirely on the 
accounts admitted by the parties. 

My points are that the question of interest 
was included in the reference and even if the 
arbitrator exceeded the reference, the learned 
Subordinate Judge ought to have remitted the 
award to the arbitrator under Schedule II 
para« H of the Code of Civil Procedure, the 
award being in this matter inseparable from 
the other part of the award. The arbitrator 
in his award clearly stated that in working 
out the profits and losses of the firm he took 
into account the items as he found them in 
the account papers which were submitted 
to him. He did not award interest of his 
own discretion. The learned Subordinate 
Judge by bis modification has practically 
made a new award and the difference is a good 
deal between the two awards. The arbitrator 
in bis deposition says that all these items 
of interest were taken into account by him 
from the account books, 

The QuestioD of interest is divisible into 
interest on the advances made and admittedly 
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on the papers due and interest payable from 
the date of the institution of suit till realisa¬ 
tion. The arbitrator merely dealt with the 
first part and did not at all go into the sdcond 
part. The question that was referred to him 
was whether any amount was due from de* 
fendant. He only took the items to show 
what amount was due from defendant. He • 
did not allow any interest. He did not, 
therefore, exceed his powers as given tn the 
terms of reference. 

My next point is that the question of in* 
terest being intermixed and inseparable, the 
learned Subordinate Judge ought to have 
remitted the award to the arbitrator under 
para. 14 of Schedule II of the Code of 
Civil Procedure. 

Dr. Dtcarlta Hath Mitter (with him Babns 
Qirija Frasinna Sanyal and Saiish Ohandra 
Sinka), for the Bespondent.^Tbere was uo; 
refereuoe on the question of interest. Even- 
in the contract between the parties there was 
mention only of the capital and nothing 
about interest in addition to the profits. The 
written atatement was not filed. We asked 
for disoovery and inspection before filing 
written statement under Order XI, rule 14 
of the Civil Procedure Code. The arbitrator 
in bis award siys that there were no regular 
accounts. The books do show that interest 
was due, but the plaintiff cannot claim it in* 
asmuoh as there was no contract for it 
between the parties. Then as regards the. 
second point urged by the appellant, I submit 
the claim of interest is a separable claim 
for which there ought to have been a specific 
prayer. The arbitrator could be examined as 
to the matter referred to him for arbitration* 
Befers to Duke of Buccleuch v. Metropolitan 
Board of Warks (1), The question was 
nowhere raised in the plaint. Partners 
cannot claim, in a suit for partnership 
accounts, interest on the capital advanced. 
The matter does come under Sobdale II, rule 
12, Civil Procedure Code. The utmost (he 
other side can ask for is to remit the matter 
to the arbitrator again. The matter of interest 
was never considered by the arbitrator and it 
can under rule 14, Schedule II of the Coda 
of Civil Procedure, be remitted to him for 
consideration. 

Babn Bam Ohandra Majumdar replied in 
brief. 

(I) (1871) 5.H. L, 418; 41 L. J. Ex. 137; 87 h. T. Ij 
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JUDGMENT. 

Tbuko^t, J.—This appeal is diieoted against 
an order by wbioh the Additional Subordinate 
Judge of Pabna, acting under the Second 
Sobednle, rule 12, of the Code of Civil Pro¬ 
cedure has modified an award made by an 
arbitrator. 

The suit in which >he award was made 
was one for dissolution of a partnership 
business and for aoconats. It appears that 
the plaintiff’s firm, who are primarily dealers 
in articles of various sorts, entered into an 
arrangement with the defendant for the 
purpose of carrying on building oontraot^. The 
firm was to supply the money and the de¬ 
fendant was to manage the business. 
Tbe plaintiff’s firm not only advanced 
the money for tbe bnsiness of their partner, 
ship contracts but also advanced money to 
tbe defendant for his own purposes. After 
tbe suit bad proceeded for sometime tbe 
parties agreed to refer tbe matter in arbit' 
ration and five points were set out for the 
decision of tbe arbitrator selected. Tbe 5tb 
of those points is "whether the defendant is 
liable to tbe plaintiff for any money and 
if so, what is its amount?” Having ex* 
amined tbe documents and taking tbe evidence 
produced before bim, the arbitrator came 
to tbe eorolusion that tbe sum of 
fls. 5,105-12'12f ^ds, was due from tbe 
defendant to tbe plaintiff’s firm and made 
his award accordingly. 

Against this award the defendant took a 
number of objections, alleging misconduct of 
various kinds against tbe arbitrator and also 
contending that in tbe sum awarded as due 
from tbe defendant to tbe plaintiff’s firm 
the arbitrator bad erroneously included a 
large sum as due by way of interest. All the 
allegations of misconduct were overruled by 
the Subordinate Judge and against bis order, 
in so far as these charges were concerned, 
no appeal has been preferred by the defend¬ 
ant. The learned Subordinate Judge was, 
however, of opinion that in including in tbe 
Bum awarded tbe sum shown in tho books of 
the two firms as due by way of interest the 
arbitrator had fallen into error. On this 
account he bas reduced tbe sum awarded by 
the arbitrator from Rs. 5,105 to Re. 1,426 
and odd. It is against this portion of bis 
order that tbe plaintiff has appealed. 

• Judge’s reasons for think* 

ing that tbe arbitrator bas erred in this 


matter of interest appear mainly to be that 
interest was not claimed in tbe plaint and 
that tbe arbitrator himself did not think it 
allowable to the plaintiff. Both those reasons 
appear to be erroneous. It is true that to 
the plaint the plaintiff did not append a 
detailed account showing bow tbe sum claimed 
was arrived at, an account showing the 
principal and interest separately. But as a 
matter of fact in the plaint the sums be 
claimed are sums set ont in the books opon 
which be based bis claim, and those 
documents show that tbe total arrived 
at does inolnde sums olaimsd by way of in¬ 
terest. That this was known to tbe defend¬ 
ant appears also from the Ilth paragraph 
of bis written statement, in which be says 
that "there was no agreement about paying 
interest for any money; the plaintiff cannot 
claim any interest; tbe debit entries appearing 
in tbe papers filed by the plaintiff of large 
earns of mocey as interest are wholly false 
and frandnlent.” In bis award the arbitra¬ 
tor has in reckoning tbe profits and losses 
of tbe partnership business included in bis 
acoonnt, as be himself states, interests on the 
amount paid by tbe plaintiff firm to the 
contract firm as they are entered in tbe 
Bengali Jumma Kharachts and Khaiians which 
have been proved to have been compiled by tbe 
parties concerned, that is to say, be reckoned 
the profits after allowing tbe interests 
claimed on advances made by tbe plaintiff’s 
firm. Having done this be next took acoonnt 
of tbe money advanced by the plaintiff 
to tbe defendant bimself for bis own 
purposes, and here also, as is shown 
in the statement which be has marked III, 
be includes sums claimed by the plaintiff as 
interest on the sums advanced to tbe defend¬ 
ant personally. He farther allows interest 
np to tbe date of suit and again interest from 
the time of the institution of the suit up to 
tbe date of bis award. Though tbe defendant 
charged tbe arbitrator with serious misconduct, 
be yet eiamined bim as his own witness 
and in the course of the examination elicited 
tbe arbitrator chat be bad not himself 
oalsalated the amount due by way cf interest, 
hud he further elicited from bim a statement 
to tbe that in the amount be awarded 
due to the plaintiff’s firm he had mr.du 
the defendant liable for interest or 'lud 
included interest, and at the eamo tis?': ho yuy 
"l do not know wbetber ornottbj; 
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18 liable for the same.” Bat in another part 
of bis deposition be farther says, I allotred 
interest as I End in the KhatasJ* It would 
rather seem that under examination the 
arbitrator bad become confused and possibly 
bad forgotten what he had really done when 
coming to his award. The award, however, 
is quite clear on this as on other points. The 
books of the plaintifi’s 6rm and the books 
of the contract firm were both produced 
before him. He found that the books were 
true and genuine, and be farther found that 
the Bengali Jumma Kharcch books of the 
years 1322 and 1323 of (be contract firm 
were compiled mainly from the defendant’s 
note book?, that the defendant was present 
when they were so compiled and that, more¬ 
over, they are in fact partly in hi?, the defend* 
ant’s, writing. In these books he finds 
these sums entered as due on account of in* 
terest and be, therefore, ellows them to the 
plaintiff. If then on the strength of the books 
which be finds to be true and compiled by 
the parties themselves, be thinks it right to 
include in his award certain sums by way of 
interest, we think that he has not committed 
aoy error which should necessitate modifioa* 
tion of bis award, and that his answers 
given in examination on this point should be 
disregarded. It being the case that the plaint¬ 
iff did in fact claim interest in his plaint 
and it being also the fact that the defendant 
was aware of this and made non* 
lability to payment of interest part of 
his defence, we cannot but think (bat 
on the 5th issue which was framed for the 
arbitration of the arbitrator, naicely, is the 
defendant liable to pay aoy money to the 
plaintiffs and if so, wbat is its amount, the 
arbitrator was well within the scope of the 
reference in allowing interest both cn the 
sums advanced by the plaintiff to the con¬ 
tract firm, also on the sums advanced to the 
defendant for his own purpofea and also 
further interest before and after suit up to the 
date of hie award. 

We, therefore, set aside the order of the 
Subordinate Judge and direct him to pro- 
nouDce judgment in accordance with the award 
and make a decree thereon. 

The plaintiff will have his costa both in 
the first Court and in this Coart. We assess 
the hearing fee at three gold mohun, 

BatCHCAOKr, J.—I agree. 

Order ssl as 'de. 


LAHORE HIGH COURT. 

Sbcono Civic Appeal No. 721 op 1916, 

June 21, 1919. 

i>r«enL—Mr. Justice Scott-Smith and 
Mr. Justice Dundas. 

Mwammaf ASOjmd otuirs—Difcndahts > 

—Appellants 


Musammai HARNAMI AND ANOTHER 
PcAiNTipps isD Muiammat 
RAMI AND OTHERS—DePANDAMTS 

.. , —Rbspondxnts. 

132-3fori. 

gage-Ckavge nature of^Suit to recover mortgage 
money wrongfully received by defendant—Limitation. 

f danghters of one (?.,■ 

2 /3r(^<i'nf o for possession of 

Z/3rds of certain im.noveabIe property and mortgage 

S m defendants after Qfs dea^f 

Held, (ij that the money realised by the defend- 

tke security which the plaintiffs had 
nndei the mortgage and did not cease to represent 

by reason of the defendants having 
^ongfully received payment thereof from the 
mortgagors; fp. ool. 2 .] 

go'^erned by Article 182 of 

S 4 cot 

Seoond appeal from the deoree of the 
Dietnot Jodge Amritsar, dated the Ifcth. 
DeMmber 1915. reversing that of tha Senior' 

Jnnrigfs * ‘•>6 

for. 

the Appellants. 


Dr. Nand Lai, for the Plaintiffs-Respondents. 

JUDGMENT.—In the anit out of which 
the present second appeal arises the plaintiffs, 
two ont of the three daughters c£ Gang* 
Kam, who died 11 years before suit, sued for 
possession of 2/3rda of certain immoveable 
property and mortgage money realised by- 
the defendants after Ginga Ram’s death. The: 

Court, reversing tbs deoree 
ot ttie first Court, has granted the plaintiffs 
the decree sought and the defendants have 
tiled a seoond appeal in this Conrt. The 
parties are Kumhars, and it is found that' 
they are governed by Hindu Law and 
^ ouatom. No certificate has been 
0 &ih®d and this decision cannot, therefore,- 
be ohallenged in second appeal. It had> 
a so een found as a fact by the lower 
Court that Ganga Rim was sopa-' 
n ? descendants of; 

fba ^ ^ table at page 7 nf 

paper book) and was not a member of ft 


INDIAN OAdBS. 


Vol. tVt) 

OHITTT P. FO UYA. 

joint Hindu family. Oral evidenoe was pro* 
dnoed by the defendants, and this was relied 
upon by the Brat Court whioh held that 
the defendants were joint with him. The 
lower Appellate Court, however, was of 
opinion that the dooumentary evidenoe showed 
that Gaoga Ram was mortgagee of oertain 
lands of whioh Sandhi and Nathn, his 
nsphew.a, were the tenants, paying him cash 
rent and that this oonolusively proved that 
be was not a member of a joint Hindu family. 
It is argued on behalf of the appellants 
that the lower Appellate Court has not 
ooDsidered the oral evidenoe; but the Court 
has referred to that evidenoe and we do not 
see any reason to fappose that it did not pay 
doe attention thereto. 

The main point whioh has been argued 
before ns is whether the plaintiffs’ olaim to 
2/3rdB of the mortgage money realised by 
the defendants is barred by time or not. 
The lower Appellate Court holds that tbe 
elaim is governed by Artiole 132 of the 
Limitation 4ot and that as tbe suit was 
brought within 12 years after the death of 
Gan'/a Ram, it was within time. Counsel 
for the appellant', however, argues that 
Artiole of tbe Sobedule applies, tbe 
suit being, aocording to biro, one for money 
received by the defendanfs for tbe plaint, 
iffs use. The point does not seem to have 
been speoiBoalJy taken in tbe trial Court 
and, therefore, it was'not ascertained, though 
it could easily have been done, at what 
date the mortgage money was paid. We 
do not, however, Bad it neoesfary to remand 
the ease for decision on this point, beoause 
we are olear that tbe suit is governed by 
Artiole 132 of the Schedule. The Artiole 
in question relates to suits to euforoe 
payment of money charged on immoveable 
property, and the limitation is 12 years 
from the date when tbe money sued for 
becomes due. In 6ham lal y. Johri Slal (i) 

It was held that a person who takes a mort¬ 
gage of immoveable property in the name 
of another, loses his lien on the seourity if a 
bona fide fransferee acquires it for value from 
the b^nam^iar bat ha, a remedy against 
the lat er for the money wrongtnlly reoeived 
Md retained by him and it being oharged 
op immoveable property, the limita‘ion for 
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such a claim is that whioh is provided by 
Artiole 132 of the Second Schedule to the 
Limitation Aot. The raiw decidendi in this 
and similar oases was that tbe lien whioh 
existed on the property as a charge was 
transferred under seotion 37 of tbe Transfer 
of Property Act to tbe purchase money and 
that there was nothing in the Lm/ation 
Act which wouli shorten tbe time tithin 
whioh tbe plaintiff oonid sue to recover tbe 
money, the suit being a suit not on the 
personal covenant but one to recover the money 
as charged on the mortgaged property, Tbe 
same principle was followed in Berhamdeo 
PeTshod V. 'Tara Ohand (2) and Barhamdeo 
Pratadv. Tara Chand (3). Following the 
principle enonoiated in tbe last named ruling, 
we bold that tbe money realised by the defend* 
ants-represente tbe security which the re* 
pondents bad under tbe mortgage and did 
not oease to represent that security by tbe 
fact of the appellants having wrongfully 
reoeived payment thereof from tbe mort* 
gagors. 

We, therefore, hold that the present suit 
is within time and dismiss the appeal with 
costs. 

/o\ „ Appeal dismissed. 

(2) S3 U. 92; 9 C. W. N. 989. 

n, 654 at p. 6.j5; 15 M. L. 

1. 62; (1919) M, W. N. 3?; 12 A. L J. 82; IS C. W. 

l^P' 89; 28 M. L j' 

243; 41 I. A. 45 ,P. C.). 


LOWER BURMA CH EF COURT. 
First Citil Appeal No. 152 cf 1918 

July 23, 1919. 

Prestni :—Sir Daniel Twomey, Et , Chief 
Judge, and Mr, Jnstios Robinson. 

S, V. S. r. CHErXY-PL.iM'.rF- 

Appellant 

versus 

PU MVAaNO others—D iFiNOANTJ — 

Respondent.^, 

T'-ani-fcr -y ,j .I,-/ (/;' „/ |gs2' ko ^ 

Attcstiioj u.tness-n'ri^.-y „f dovu.ni 2 i,f i^hnino 
ulicflief-rittrsitinj ^ 


(l) I Iiiil Cas. <y»{ 37 r 
1909; 39 P. If. K, 1900. 

CO 


K. 1909; 5) p. w. 
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Iho writer of a tIocu.ue.it wl... it as sciibe is 
not au attesting witness uiti.iu tl.e meuniutr nf 
^e.:tl<;ti 59 .f tlie Tiarisf. r of i'loperty Act ll,t’ e-.t. 
oaly 1.3 an attesting wltneas if he subs-^rib.M the 
d'Xiiraeut a witness, [p. 916. col. l.J ' ^ 
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TiJftMMAL HUSSilM V , iLl BAHADUR KHAN. 

Mr. Gowas}i, for the AppellaDte. 

Messrs. Maung Laf and Aanman, for the 
ResDondents. 

JUDGMEN'T.—The only qaeetioD in this 
appeal is whether the mortgage doonment. 
Exhibit A, baa been daly attested by two 
witnesses as reqaired by seotion 59 of the 
Transfer of Property Aot. There is one 
attesting witness, a Cbetty, and for the plaint* 
iff>appellaut it is urged that the writer of 
the doonment, Manng Ba 0, who eigned the 
dooument as soribe is the second attesting 
witness. Maang Ba 0 himself marked 
at the foot of the doonment with the 
Burmese word ^ alhi'* the plaoe for the 
aignatnre of the attesting witnesses, and it 
was in this plaoe that the Chetty witness 
attested the doonment, and nnderneath the 
Cbettj's Tamil signature Ba 0 transliterated 
the name into Burmese. Ba 0 himself 
signed in a different place desoribing himself 
as soribe. In bis evtdenoe be states that 
he was not asked to be an attesting 
witnesp, and be simply signed bis name 
as writer, and did not sign as attesting 
witness. 

Their Lordships of the Privy Counsel in 
Shamu Sailer v, Abdul Kadir Rowtkan (1), in 
oonsidering the requirements of seotion 59 of 
theTransfer of Property Aot as regards attests* 
tion, held that the words of the seotion 
“could only mean that the witnesses were 
to attest the faot of exeoution.” Their 
Lordships in the oourse of their judgment 
examined a long series of English authorities 
as to the meaning to be as&igoed to the 
words ’'attestation” and “attest,” and they 
pointed out that the Lord Cbanoellor in 
Burdett v. Spilslury (2). summed up the 
omolusioD in these words:—“The party who 
sees the Will executed is in faot a witness 
to it; if be snbsoribes as witness, he is then 
attesting witness.” Their Lordships evidently 
acoepted this oonolusion, and we must, 
therefore, apply it in the present oase. 

It is clear that although Ba 0 was in 
faot a witness to the mortgage doonment, 
he did not subsoribe as a witness, and he 
is, therefore, not an attesting witness within 
the meaning of seotion 59. 

(1) 16 lud. Cas. 2f:0; 35 61.607; 16 0. W.N 1009; 
23 M. L. J. 321; )2M. L T. 838: (Ifll2) M. W. N. 
935; 10 A. h. J. 209; 14 Bom. L. It. i03^ 16 C. L. J. 
696: 89 I A. 2l8'P. C.). 

(2) (1843/ 10 Cl. <&F. 340i8 £. B.772| 60 B. B. 105, 


The appeal is, therefore, dismissed with 
ooete—a separate Advooate’a fee being 
allowed for defendants one and two and for 
defendants three, four and five. 

Appeal disnieud. 


ALLAHABAD HIGH OOtJBT. 
Civil Revision No. 163 of 1919. 
April 27, 1920, 

Present Justice Sir George Knox, Kt. 
TAJAMMAL HUSSAIN and asothib 

—D.MNDANTS—PSTlTIONIBS 

versus 

ALI B iHADUB KHAN-PLiisTiff 
—Oppositb Pabtt. 

A>,ra Tenancy Act (llof IBOU, «.79-3uiI to rtcooer 
possession •/ holding^Jarisdiction of 0*vil am 
Revenue Coarts^-Bevishn^High Court, tnterlerme 
by. 


Whei-e a porson seeks to recover posacsBioa of 
is holding the suit shonld bs brought 

) of the Agra Tenancy Act and ® 

10 So venue Court alone has jonsdiotion VP* > 

^Tho^High Court has jurisdiction to interfere^ 
ivision where a Civil Court has wro^ 7 _ 

lined a suit cognizable by a Bevenne Court. LP* » 

Civil revision against the i ctJ! 

'istriot Judge, Oawnpore, dated the 

oly 1919. _ 

Mr. iSukhtar Ahmad^ for the 
Dr. J. N, Misra, for the Opposite Pwty* 
JUDGMENT.—This is one of tbo« 

umerouB oases in whioh Oivd ® . . 

btempt to grasp jurisdiction. The P 
I ingeneonsly worded and the pl*'® 
one so far as to add an Mneoeisary Perw 
i the array of defendants, but t ® 

jmedy that the plaintiff seeks *** The suit 
soover poseersion of his holding. 
iiould have been brought iVaf 

ud that being the case, no Court o* 

3 ao a Revenue Court is allowed 
jguizaroe of any dispute or 
»peot of whioh any suit might ^ 
r made. The words are vojy , 
i my opinion purposely . -JLner 

keep 0.vU Oo«t. .0 
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with matters wbioh are best anderstood 
and best deotded by Beveone Coorta. 

The learned Advocate for the respondent 
attempted to make a strong ease and to 
maintain that this was not a matter for 
revision. He oalted my attention to the 
following oases 

Jwala Praiad v. Ea$t Indian Railway Oo. 
(1) Jhunliu Lot V. Beshashar Dai (2) Fatal 
Bah V. Mantur Ahmad (3). 

Bot on referring to these oases it will 
be found that not one of them is a revenue 
ease or a oase of wbioh a Bevenue Court 
should take oognizanoe. The revision is 
deoreed and the order of tte lower Court 
is set aside with oosts. 

Order set aside, 

11) 46Iud. Cas. 90! 16 A. L. J. 51 S. 

(2)40ImI.Ctts. 7>;16A. L. J. 495; 40 A. 612. 

(8) 45 Ind. Cas. 77?; 16 A. L. J. 433; 40 A. 425. 


LAHORE HIGH COURT. 

SiGOKD Civil Appeal No. 1155 or 1919. 

November 12, 1919. 

Present: —Mr. Jueiioe Bevan-Petman. 

GUBBACH&N SINGH— Plaintifp— 

Appellakt 

versus 

RALLA RAM and anotaeR'—'Dbpenoarts-^ 

Rt8P0NDENTi>, 

Indian Soldiers (Litigation} Ordinance (11 of 1915), 
«.$. 2 , 9 —under war condition-,” ineattin-j of - 
Duty of Court in cases of doubt, 

“Serving under war couditious" doe^s uot iiecesi- 
flarily mean serving abroad. 

When the Court is in doubt as to whether a party 
can be said to be sewing under war conditions or 
not, it ought to refer the matter to the prescribed 
aothority and acton the oortiticatc given bv such 
authority. 

Seoond appeal from the deeree of the 
Senior Subordinate Judge with appellate 
powers, Jullunder, dated the 2l9t March 1919, 
reversing that of the Munsif, lat Class, 
Jullundur, dated the 24ih Janiiarj 1919, 
decreeing the olaim. 

Df, Nand Lai, for the Appellaut. 

Mr, Bhagat Bam, fqr the Rosp^)tldoot^^, 


ORDKR.^The lower Appellate Court has 
some to DO dehnite dnding regarding the 
exaot age of the plaintifi. For reasons 
stated that Coart oame to the oonolusion 
that the entry in the birth register did not 
refer to the plaintiff and that the plaintiff 
was older than the person to whom the entry 
referred. Apparently the defendant had 
aooepted the entry as relating to the 
plaintiff and relied on the faot that even 
aaoording to that entry the plaintiff was 
time*barred. The plaintiff was claiming the 
benefit of Ordinanos II of 1915 and the 
contest turned to a large extent on this 
point. It is true that on the record as 
it stands the plaintiff has failed to prove 
that he was ' serving under war conditions," 
but the lower Appellate Court apparently 
did not study the Ordinauoe and has fail* 
ed to catch its spirit, otherwise it would 
not have fallen into the error of thinking that 
serving under war oouditions" necessarily 
means serving abroad. The term is defined 
in the Ordinance. In my opinion the case 
was one in wbioh the Court should have 
acted ander section 9 of the Ordinance. If 
it is true that the plaintiff served in 
France, 1 think all possible indulgenoe 
cugbt to be extended to him. I, therefore, 
remand the case to the Court of the 
Munsif and direct him to refer, ander 
section 9 of the Ordinance II of 1915, the 
points whether the plaintiff has been serv 
ing under war conditions and if so, from 
which date to wbioh date, for decision by 
the prescribed authority. 1 also frame the 
following issue: "What was plaintiff's age 
on the date of the institution of the snitP” 
and direct the Munsif to try the said 
issue giving the parties full opportunity to 
produce further evidence. The return to 
this remand is fo be made through the 
District Judge, who will express his opinion 
on the finding of the Munsif. Costs in this 
Court of the present bearing to be costa in 
the cause. 

Case remanded, 
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LOWER BURMA CHIEF COURT. 

FiR?r Civil Appeal No, 113 op 1918 

May 8, 1919. 

—Mr. Jaatioe Ormond and 
Mr. Jastioe Maopg Eio. 

S, B, DaS— DEPSKO.hT No. 2—Afpellakt 

tersus 

0. T. A. R. A. MUTHIA CHETTY— 

RbAPONOEv'CT. 

Civil Fioccdure Code (.Ift Vof 1908), «. 60—A«ac/i- 
vientofdebt-^Secuyitij deposit for carnjing out contract, 
ivhelhcr debt and liable to attachment. 

Au attaohiii" creditor can attach a debt although 
the debt is not then payable, but it must be an 
existing debt. [p. 948, cols. 1 & 2.] 

Money deposited as security for the due perform¬ 
ance and completion of a contract, as well as 
monies deducted from sums already earned and 
retained till completion of the work, although liable 
to forfeiture, are debts due to the contractor until 
they became liable to be forfeited, and are attach¬ 
able in execution of a decree against him. Tp. 948, 
col. 2.] 

Messrs. Das and Dantra, for the Appel¬ 
lant, 

Mr. Aiyar, for tbe Rsepondent. 

JUDGMENT.-The plaintiff Chetty sued 
bis mortgagor MoodaUyar on a mortgage, 
and be sued the present appellant as the 
2nd defendant for a deolaraiion that the 
attaohment made by tbe appellant on tbe 
funds whiah were mortgaged to him waa 
inoperative as regards tbe mortgage. Moada- 
layar carried out certain works as a contrao- 
tor for the Public Works Department at 
Toangoo. He deposited Rs. 2,100 with the 
Public Works Department by way of seouri- 
ty, and be was paid from time to time the 
value of tbe work done less ten per oent 
which was retained till the work was com* 
pleted. Tbe 27th November 1916 was tbe 
date of tbe attachment. At that time the 
amount earned by Moodalayar which had not 
been paid him, but which was retained as 
being ten per oent. of the amount earned, 
was Ra, 6,fc3l and there was also Rs. 2 100 
the aeourity. The learned Distriofc Judge 
held that the mortgage which was aubae. 
quent in date, was subject to the attach- 
ment, but that tbe attachment was good only 
in respect of the amount that was then 
payable, t. e., Rs. 1,500 which represented 
ninsty per cant, of tbe amount earned by 
Moodalayar an 1 not then paid. The 2nd 
defendant, the attaching creditor, appeals. 

An attaching (nreditor can atttoh a debt 


urn 

although tbe debt is not then payable, but 
it mast be an existing debt. The questiod 
in this appeal is, therefore, was the ten per 
oent. of the amount that had already been 
earned by tbe contractor, ani retained* by 
tbe Pnblic Works Department until the com¬ 
pletion of the work, and also tbe seoarity 
deposited by tbe contractor, which was also 
not payable nntil tbe completion, existing 
debts due, but not then payable, to the con¬ 
tractor on the 27th November 1916 P The 
Dietriot Judge thought that tbe contractor 
must be taken to have refused to carry on 
his work on the 27tb November 1916, where¬ 
by be would have forfeited both the ten 
per oent. of tbe amoant earned by him 
and retained by tbe Public Works Depart¬ 
ment as well as tbe amount of his 
secorily, Tbe District Judge was not 
warranted in ibis assumption ; as a matter 
of fact, the contractor did perform his 
contract and this ten per oent. and tbe 
amount of bis seonrity were payable to him 
in October 1917, The security, if it bad 
been in Government paper and kept separate, 
woald have remained tbe contractor’s pro¬ 
perty nntil be bad forfeited it; and if he 
paid cash and that cash was mixed with 
other funds, the Public Works Department 
wool! hold that amount in trust for tbe 
contractor until it became forfeited. Until 
forfeiture there would be a debt due by 
the Public Works Department to tbe con¬ 
tractor, although it was not payable until 
tbe completion of tbe work. Likewise, tbe 
ton per cent, even if it was liable to be 
forfeited, was money which the contractor 
had earned, and, therefore, it was a debt 
due to him until it became forfeited. In 
Rult V. Shaw (1) it was held that a sum 
of money deposited by tbe judgment debtor' 
with an outside broker as cover for several 
speoulativd transactions was not a debt 
owing by the broker to the judgment debtor 
until tbe transactions were closed. The 
Judges must, therefore, from the oircumstanoes 
in that case have found that the £-50 
given to the broker was given on account 
of those transaotioDS and not by way of 
security. We think the attachment waa 
good not only as regards the ninety pei^ 
cent, of tbe amount already earned, and 

which the Public Works Department were^ 

• * 

(1) (18S6) 3 T. L. R* 354. 
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ready to pay on the 2?th November 1916, 
bat it was also good as' to the ten per 
eent. which had been retained, and also ae 
regards the seoarity Rs. 2,100, altbongh both 
these earns were not payable till the 
completion of the work. The decree, there* 
fore, as regards the second defendant will 
be varied by making a declaration that 
the mortgage is snbjeot to the attachment 
as to the Rs. 6,831 (the ten per cent, 
retained by the Pablio Works Department) 
and Rs. 2,1000 (the seoarity) as well as 
the Rs. 1,500 which has been allowed by 
the District Judge. The appellant will have 
his costs in both Goorts on the amoant in 
respect of which be has been saocessfal, 
vit.y in the District Oonrt he eboald have 
costs on Rs. lC,4il and in this appeal on 
Rs. 8,931. 

Appeal allowed. 


PATNA HIGH COURT, 

Appeal P:(Oai AppsLLiTe DecatE No. 945 

CF 191S. 

May 4. 1920. 

Pruent : —Mr. .Tnstioa Das. 

Raja KAMALESHWABI PROSAD 
SINGH— Defendamt—Afpellamt 

ve-sus 

L'ila JAGAR NATH SAHAI and others— 

PlAINTIFFJ — RenPONDENTS. 

CO‘Sharer6—Co-sharer, one of several, paying off rent 
decreeContribution, suit for, maintainability of— 
Court, duty of, performance of—Presumption —Contract 
Act fix of\S72j, s. 69—/Ippropviafion, doctrine of, 
applicability of, to contribution. 

Where a co-sharer is not bound by law to pay a 
rent decree in favour of the superior landlord, he 
is not liable to ‘•ontribution whore the de< r<*i* is 
paid off by the other co-sliarer. [p. 949, col. l-J 

Where a statutory duty ia imposed on a Court, it 
must be presuiuod that that duty has been per¬ 
formed. [p. 950, col I ] 

No tjuestion of appropriation nriM-rf i;i n-S iit for 
coniriliution under section Hint cho C'uilr.ict- A»i 
r.p. 9.')0, col. 2.]; 

Appeal against the decision of the Sub* 
ordinate Judge, Mongbyr. 

Mr. N. 0. Sinha, for the Apoellant. 

Mr. A. B. fiiukerji and Rai 'Irilhu iu N>t(u 
Sahai, for the Respoodent. 

JUDGMENT.—This appeal arises out uf 
a suit institated by the reeponcleots for 


recovery of Ri. 539-from defendant No. I. 
The lower Appellate Ooart has granted 
the plaintiffs a decree for the fall amonnt 
claimed. The defendant No. 1 appeals, 

The admitted fa^ts are as follows :—The 
plaintiffs and the defendants are 03*8barera 
of a oertAin Mokarrari interest under the 
BAnaily Rij. The defendant No, 1 has 
6 ve*annas intereiit in the Mokarrari in two 
different ospaoities, He is the mortgagee 
ia possession ia respsot of 3>annas share 
in the Mokarrari and be is also the par- 
chaser of 2>aDoas share, bis parohase having 
been effected on the 8th Ssptembar 1909. 
The Baraily Raj bronght a sait for recovery 
of rent for the years LH5 to 1318. Djfend* 
ant No, 1 was not a party to the sait, althoagh 
his parobase of the 2 annas interest was prO' 
vioas to the date of the institation of the 
Slit. The Raj got a decree against the de¬ 
fendants B<coDd and third parties for 
Rs. 1,278-4 9. Defendants Nos. 6 and 7 paid 
Rs. 211-0'0 towards tbe satisfaction of the 
dsopes. The baUnco, uamsly, Rt. l,OS7.4 9, 
was paid by tbe plaintiffs on the following 
dates, vis , Rs 6 >9 bofore tbe 7th April 
1914, Rs. 200 on the 7th of April 1914 
and Hi. 22i 4 9 on tbe 18th of May 1914, 
Tlis defendants, other than defendant No. 1, 
pai I their proportionate share to the plaint* 
iffs. The plaintiffs on tbe 5th of April 
1917 institated tbe present sait for recovery 
of Rj. 399*7*6, the proportion which oaght 
to have been paid by defendant No. 1, and 
R). 139-8-6 as tbe interest on Rs. 399*7 6, 
in all Rs, 539- 

Tbe first point arged on behalf of the ap- 
pollant is that so far as bis parohased share 
is concerned, he was not boand by law to pay 
any portion of tbe rent ddcree obtained by 
the euoerior landlord and, therefore, the 
plaintiff:) are not entitled tn be re-imbarsed 
by him. J think this contention is correct. 
U will be remembered that tbe defendants’ 
purchase w is prior to the institution of the 
suit by the euperior landlord. In my view, 
Ih.a feuoerior landluri was not eacitlei to sell 
tiiu tenure in the p'lsses.sion of defendant No. I 
in a .suit in which defendant No. 1 was not 
a party. It is clear under tbe law that the 
ojneont of the landlord was not n339?^a»’y to 
tbe transfer of title to defenJiot Mo. 1. 
From the date of bis purohasi dchn^aut 
No. 1 was tbe tenant of th- ftu *b’i)r 
Undlord. The superirr ou’-t 
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only affeot tbe teonre in the posses* 
sioQ of defendant Ko. 1 in a properly 
eonstitnted soit against defendant No. 1. 
SeetioD 13 of the Bengal Tenancy Aot is eon* 
olosive on this point. 

Bnt it was argned on behalf of the respond¬ 
ents that before this argnment oan be 
advanoed it mast be shown tLat the superior 
landlord bad notioe of the parebase made 
by defendant No. 1. In my view, we mast 
assnme that everything which the Court 
was bound to do in pursuance of a statutory 
duty was in fact done in this instance. 
Section 13 provides that the Court, before 
confirming the sale under Order XXI, rule 
92 of the Code of Civil Procedure, shall 
require the purchaser to pay into Court 
the landlord’s fee preeoribed by section 
12 of Ibe Bengal Tenancy Aot and snob 
further fee for service of notice of the sale 
on the landlord as may be prescribed. The 
Bale bae in fact been confirmed and, there* 
fore, I must assume that the fees required 
by tbe Court to be paid by the purchaser 
were in fact paid before the sale was con* 
firmed. If these fees were in fact paid, 
then clearly it was ibe duty of the Court 
to send to tbe Collector tbe landlord’s fee 
and a notice of the sale in tbe prescribed 
form and it was tbe doty of Collector to 
cause tbe fee to be tranemiUed to, and tbe 
notice to be served on, the landlord in tbe 
prescribed manner. 1 bese are statutory 
duties and I am bound to presume that 
these statutory duties were in fact per* 
formed. 

If that be so, then clearly ibe landlord 
could not, by a decree obtained against 
tbe former tenant, affect the tenure in the 
bands of defendant No. 1. That tenure could 
only be affected by a decree for rent against 
tbe defendant No. 1 in a properly constituted 
suit against him. In my view, therefore, 
the defendant No. 1 was not bound by law 
to pay any portion of tbe rent decree 
obtained by tbe landlord in respect of 
tbe 2 annas ehare purohaEed by tbe defend’ 
ant No. 1. 

There still remains tbe question of tbe 
liability of defendant No. 1 in respect of five* 
annas share held by him as a mortgagee in 
poBEeEsiou. He was undoubtedly bound bylaw 
to pay bis proportion of tbe decretal amount 
in respect of his 3‘&DCBe share. Tbe plaintiffsi 


being interested in tbe payment of ibia 
money by defendant No. J, have aotnally 
paid it and, if tbeir suit is within time» 
they are entitled to be re^imbureed by tbe 
defendant. It is urged, however, by tbe 
appellant that the plaintiffs’ suit in regard 
to whatever they paid before tbe 5th of 
April 1914 is barred by limitation. This 
contention m.net prevail. It appears that 
the plaintiffs paid Rs, 639 before the 5th 
of April 1914. The snit for contribution, 
therefore, with respect to this item should 
have been brought within three years from 
the date of payment. Bnt it is contended on 
behalf of the reepondene, a contention which 
has found favour with the lower Appellate 
Court, that the plainliffc are entitled to 
lake np the position that whatever they 
paid before the 7th of April 1914^ must 
be deemed to have been paid on tbeir own 
behalf and on behalf of the eo-eharers 
other than the defendant No, 1. The argn¬ 
ment is that the plaintiffs were entitled to 
recover from tbe defendant No. 1 Rs* 399. 
The plaintiffs have actually paid to tbe 
landlords, in satisfaction of his decree, more 
then Rs. S99 within three years of snit. There¬ 
fore they must be deemed to have paid 
tl e sh are of defendant Ko. I wilbin three years 
of £uit and accordingly their snit is wilbin 
time. I do rot agree with this contention 
at all. In my view, every rupee paid by 
the plaintiffs must be deemed to have been 
paid on behalf of all the cO'Sharers. No 
question of appropriation arises in a enit 
for contribution under Eection 69 of the 
Indian Contract Aot. The plaintiffa’ case 
is that they are interested in the payment 
of money which others were bound by law 
to pay. They have paid and are entitled 
to be re imbursed by the others. In my 
view, the plaintiffs must be deemed to 
have paid every portion of the money aotnally 
paid by them on behalf of all tbe co-ebarers. 
In that view so far as Rs. 639 is concerned, 
they are not entitled to be re-imbursed by 
defendant No. 1 in respect of the 3 ®npa8 
share held by him ae a mortgagee. 
iffs are, however, entitled to he re-imborfed 

in regard to Rs. 428 4-9 paid by Ibein 
within three years of enit. They are entitled 
to recover from defendant No. 1 the propor¬ 
tion which the defendant No. 1 ought to 
have paid to the plaintiffs in respect of 
bis 3 annas share. Let the figure be worked 
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but in offioe and the dearee of the lower 
Appellate Oonrb be modiBed aooordiogly. 
The parties are entitled to their ooate in pro- 
. portion to their snaaess. 

Decree modiHed, 


LOWER BURMA OHIEF COURT. 

Secoxd CmL ApfEiL No. 36 or 1919. 

Ootober 21,1919. 

Freeenti —^Sir Daniel Twomey, Kt., Chief 
Judge, and Mr Jastioe Robinson. 

M. A. M. MDTHIA OHETTY— PLiiHTiirr— 

Appbllakt 

versut 

SBENA V. THE7AR and another— 

DeriMDANTS—RBaPONilNTS. 

' TAmitation Act {IX of I90S), 8ch I, Art 142, nppli^ 
cahilitij of—Possession and ihspossession—’Durden of 
proof. 

In order to avail himself of the period of Ihnitn. 
tion prescribed by Article 142 of Schedule I to the 
Limitation Act, the plaintiff in a suit for possession 
of immoveable property must prove the disposses. 
sion which he alleges, and that he >vhs in possession 
within twelve years of the suit. [d. 951, col. 2 ] 

Mr D/)ar, for the Appallant. 

Mr. Halkar, for the Respondent. 

JUDGMENT.—The pUintiff appellant, a 
Chetty money lender, brought this suit in 
1916 to ejeot the defendants from a pieoe 
of paddy land meaenring about eighteen 
aoree. Hie ease is that be bonght the 
land in 190j, from one Sankaralingam, 
that be was in poaeesston throngh his 
tenants frem that time np to 1910, when the 
defendants onsted him by turning out bis 
tenant. The defendants denied that the 
plaintiff was ever in possession either 
personally or by a tenant. They put 
plaintiff to proof of his alleged purehaee 
in 1906. They admitted that the land 
formerly belonged to Sankaliogam bat-^aid 
that aboot twenty years before the suit, 
i. e, about 1896 Sankalingam sold the land 
to them, and that on their giving him a 
promissory note for the purobase money 
he made over the land to them, and 
promised to execute a registered eonveyanoo 
B soon as they should pay the amomt 
jue on the pro note. 


The findings of faot are that the land 
in queetion was sold by Sankalingam in 
1906 by a registered oonveyanoe to the 
plaintiff bat that the plaintiff never obtained 
possession. He alleged that he let the 
land for four years beginning in 1£06 
to a eultivator named Arsappa Thevan and 
in 1910 to a Barman Maung Kan Gyin, who 
was ousted by the defendants. But the 
evidenee in support of these allegations 
was disbelieved and the Court found it 
established that the defendants had been 
in oonbioaous possession for eighteen or 
twenty years. On the other hand the 
defendants did not suoseed in satisfying 
Court that they were in possession as 
owners. The learned Divisional Judge was 
not satisfied as to the alleged sale by 
Sankalingam to the defendants about 1896, 
and he tbongbt it possible that the 
defendants were in possession merely as 
tenants of Sankalingam and Sankalingam^s 
predeoessors'in-title. But on his finding 
that the plaintiff bad failed to prove 
possession within twelve years of the suit 
the Divisional Judge, oonourring with the 
District Court, dismissed the plaintiff-appel¬ 
lant’s suit. 

The suit is clearly governed by Article 
142 of the Limitation Act and it is 
a well established rule of law that in 
suits under this Article the onus of proof 
lies on the plaintiff. He has to prove the 
dispossession which he alleges and that be 
was in possession within twelve years of 
the suit. Here the plaintiff has failed to 
prove that be or tenants of bis were in 
possession at any time, and the allegation 
as to dispossession consequently falls to 
the ground. As the plaintiff failed to 
prove possession within twelve years of 
the suit which was essential to the main¬ 
tenance of the suit, it was noneossary to 
go into the question of the defendant’s 
title at all. 

It is urged in second appeal that the 
plaintiff hav'ng acquired Sank Jingam’s title 
by purchase in 1906, i. e. within twelve 
years of the suil, it ah:)ald be held that 
the plaintiff obtained possession in 1906 
througu ‘he det'oudants themselves, as the 
dot'endaotfl most be regarded as Sankaliugam’s 
Uiiante. Hit the plaintiff has not shown 
that tlie defendant.s were Sankalingam’^^ 
tenants or licensees in 1906. The KTvrned 
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Divisiocal Judge observes that this is quite 
poeaible,’* but there is no proof of it. 
IThe plea is eobatantially an attempt to 
shift the burden of proof to the defendants, 
and we are in effect asked to bold that 
the plaintiff’s suit must prevail because 
the defendants have net proved adverse 
posFession for twelve years. The defendants 
deny that they were Sankalingam’s tenants 
in 1906; their case ia that they became 
full owners by purchase from Sankalingam 
some ten years earlier. They got no 
conveyance because they did not pay the 
purchase money in cash; but the Transfer 
of Property Act, section 54-, was not in 
force in rural areas in 1906, and oral 
transfers with delivery of possession then 
in vogue were valid. If the suit' were a 
suit governed by Article 144 of the Tjimita 
tion Act, the plaintiff on proving his title 
could put the defendants to proof of their 
allegations of adverse possession. But the 
Article 144 cannot be applied in this case. 
It is a residuary A rtiole which has to be 
applied only to suits for possession of im¬ 
moveable properly not otherwise expressly 
provided for, and the present suit is ex¬ 
pressly provided for in Article 142 under 
which no question of adverse possession 
arises. 

The suit was rightly dismissed, and we 
dismtes this appeal with costs. 

Appeal ditmifsed. 


NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

Sbc^sd Civil Appeal No. 300 or 1919. 

April 24, 1920. 

Irtsent :—Mr. Maonair, A. J. 0. 

Mu^ammoi KASTURl—D bpsicdiht 

—Appellant 
\ersu8 

LOTEM4JOR AND ANOTHER—PLAlHTiVFS 

—Respondents. 

Hindu Law—Inheritance—Illegitimate daughter, 
right of, to inherit her mother^s property ~Hi7idu, female 
entitled to maintenance—Possession—Mutation—}Jo 
indication that posscssiu'i is in lieu of maintenance — 
jldverse possession — Daughter, right of, to inherit. 


According to Hindu Law an illegitimate daughter^ 
even among twice born classes, inherits the pro* 
perty of her mother in preference to trespassers, 
[p. 953, col. 1; p 96<, col. 1.] 

Where a share in the property pt a Hindu was 
held ■ by his mistress, and mutation was effected in 
her favour some 40 years ago, and althongh she 
was entilted to mainlenance, there was nothing 
to show that her possession was in lieu of main* 
tenance, it was held that she had acquired title by 
adverse possession and that upon her death her 
share devolved on her daughter [p. 96A, col, ?.] ^ 

Appeal againct tbe decree of the Addi¬ 
tional District Judge, Jubbnlpore, in Civil 
Appeal No. 1 of 1919, . decided on tbe 31 fit 
March 1919. 

Mr. V. V. OhitaU, ferthe Appellant. 

Dr. H. S. Qour, for tbe Eeepondents. 


JUDGMENT.—One Shankar had three 
sons, Kandhai, Sheobux and Birbal. The 
ease of the plaintiffs as set out in tbe 
plaint and pleadings is as follows The five 
anna 4 pie paiti to which this fiuit 
relates was the joint property of tbe three 
brothers. Kandhai died about 45 yeais 
ago. After the death of Kandhai mutation was 
nltimated effeo'od in the name of bis widow 
Mutammat Gomti with respect to a three 
anna 6 pie paiti. After this Musammat Gointi 
was the mistress of Birbal. Tbe defend¬ 
ant Kastori is the jllcgitimMo daughter 
of Gomli by Birbal. She has got a three 
annas 6 pie paiti entered in her name m 
the revenue records and is claiming pro* 

fits with regard to that patii. . .. * 

Tbe plaintiffs sue for a declaration that 
the defendant las no right to any share 
in the 5 anna- 4 pie paiti. The learntq 
Munfcif held that even if Gomti was >n 
pofifiessioD of tbe (apparently the three 
annas 6 pie pntti), she was in posseefiitn 
as widow of Katdbai and her heirs would 
be her latural Uic) daughters, and net 


le defendant, . , * 

I cannot fellow the remainder of the 

,arned Mnnsil’s judgment. The plaintiffs 

ere granted a declaration. The defendant 

ppealed. , • ' t j 

The learced Additional District Judge 

eld that the possession of Gomti, who 

ras living with Birbal as his wife or 

listrese, eonld only be said to be adverse 

3 plaintiffs after tbe death of Birbal twelve 

tars ago He also held that the defend- 

ut who had received no share lo tb# 

rofits since the death of Gomti eight or pine 

ears ago, could not be said to be in p 08 « 
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eession. He held that; Mutammai Gomti had 
not aoQnired a title by adverse poeseeeioD: 
the defendant, an illegitimate danghter of 
^usamTnQt Gomti, had no title to eneoeed to 
the property of ySusavimat Gomti’s foimer 
hnfiband Kandbai. The appeal was diamissed. 

The main argument urged before me in 
eeocnd appeal is that Muscmmat Gomti had 
aequired a title by^adverpe ^osEession. This 
title deEflended to her illegitimate daughter. 
The learoed Coursel fcr the respondents 
oontended that an illegitimate daughter 
eould not inherit the property of her 
mother if she was not a Sudra. 

The question is not free from difficulty 
but the bilanoe of authority is strongly in 
favour of the • view that an illegitimate 
daughter, even among the twica born 
elaeeer, inherits the property of her mother. 

The authors of several commentaries on 
Hindn Law expres a clear opinion on the 
point. In Ghoee’s Principles of Hindn 
Law, Volume 1, 3rd Edition, Vrihat^Para* 
Sara, Chapter V, is cited at page 69: 

**Tbe sor, begotten hy one of equal 
caste (the illegitimate son), is the offerer 
of pindog of his mother, and is (in every 
respect) a con to her; but he is nothing 
to the begetter, as he is born of Inst.” 

On page 369 it is stated: 

**rbe decisions against the rights of tie 
children of unchaste females are not based 
on any rule of the Smritis”. 

Again on page 763. 

’'According to Hindu Law, an illegitimate 
child is not the child of the father, bat 
only of the mother, and can thus have 
no relations or rights of inheritanes ex* 
oept to the mother’s propsrty”; and 
on page 767; 

"I have shown at page 369 that the 
illegitimate sons offer pindas to their mo* 
ther and are thus related according to 
law to her and to one another and have 
thus also rights of inhoritanoe to the 
estate of the mother and of one 

another. There are no doubt several 
oisions denying such relationship and right. 
Bat the texts cited in this book we»e n‘>t 
before the Judges, and it also mast he 
said that there is very grdat lV*roo in the 


Trevelyan iu Lis work on Hindu Law, 
2Dd Edition at page 452 etates: 

^'Illegitimacy is not a .bar to the sue* 
session of children to their mother’s pro* 
periy, but in a competition between legi* 
timate and illegitimate children the rights 
of the former prevail. 

This has no application to tho illegiti* 
mate child of a married woman.” 

In Goar’s Hindu Code published in 1919 
it is staled in paragraph 2180 that illegi* 
timate daughters are entitled to inherit 
to their mothers. Dr, Goar is speaking of 
illegitimate daughters whether of a twice 
torn or of a Sudra. 

In Mayne’s Hindu Law, 8th Edition, 
section 552, the passage occurs: 

”Still less is there any absence of herit¬ 
able blood as between bastards and their 
mother”. 

With the doubtful exception of the 
sentence cited from Mayne, it is clear 
that all the passages cited refer to the twice 
born classes as well as to Sudras, Treve* 
lyan excludes adulterous issue, but this 
is immaterial for the decision of the pre¬ 
sent appeal. The case law on the subject is 
more obscure. It is complicated by distinc¬ 
tions between Sudras and twice born olaseep, 
by reliance on custom in the case of certain 
classep, and by the distinction drawn be¬ 
tween adulterous and non ainlterous issue. 
In Myn-i Boyes v. OJaram (1) the plaintiff 
was the daughter of a wife living io adul¬ 
tery. Their Lordships stated at page 423 : — 
”Jf any general usage in this part of 
India has ripened into a custom having 
the force of law, that the illegitimate 
children of a woman pursuing an unchaste 
oonrse of life, whether married or unmarried, 
inherit her property, this custom is not 

• £ n 

in proc I. 

It is clear, however, that their Lordships 
laid stress on the fact that the plaintiff was 
adulterous issue, iu Arunagiri Mudaliv. /?an- 
yanoyaki A7nmal(2) the plaintiff’s illegitimate 
daughiers sued to recover possession of a 
bouse to which they claimed to be entitled 
in fuac'-ssion to their mother. Although 
tho (lue'^tion whether the daughters had 
any light of ini erifanoe waa not dinoussied, 
the daughters obtained n decree. 


observations of the Oudh (.ijurt. in tho case 
mentioned above, that snob rights should 


(1) 8 M I. A 4''P: 2 W. R. P. M. H. lyij 

1 Such. r. 0. .1. 451'; I Sar. 1*. C. J. 1^7; lU J-:. U. 5^2. 
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The respondents rely strongly on Ueena- 
h$hi V. Mvniandi Panikhan (3). Jn that ease 
the oompetitioD was between the illegitimate 
BOD of a Sndra woman aod her illegitimate 
danghter born in prostitution. The learned 
Jndges who deoided this oase do not dissent 
from preyions rnlings to the effeot that illegi* 
timate daughters snooeed in the abaenee of 
legitimate heirs. Oldfield, J., states that the 
referenoe in a former ease to the rights of 
illegitimate obildren is not inoonsistent wich 
their postponement to all legitimate heirs 
and later on speaks of the expressly 
limited recognition of the rights of illegiti¬ 
mate obildren in Hindn Law. Seshagiri 
Ayyar, J., endeayonrs to reoonoile the state¬ 
ment that illegitimate sons are entitled to 
snooeed to their mother. 

In Tripura Oharcn Banerjee v, Hart Mali 
Dasi (4) it is stated at page 500*: — 

*'Under these oiroomstanoes, I am of 
opinion that the rale as to separation by 
degradation is as 1 have saggested above, 
and that snoh separation does not operate 
to sever a prostitate from her sons or her 
chaste daughters born after her degrada* 
tioD, so as to disable them from inheriting 
from her.” 

The Judge then oonsiders that the 
illegit.-mate sons or daughters of a prostitate 
have a right of inheritance. The deoision 
of this oase rests on this ooneideratioo. 
In Jcginr.ath Raghunath v. Narcy:n Lai ib) 
it was held that the itridharr of a female 
devolves npon her basbaud on her death in 
preferenoe to the son born of her by adnl- 
terous intercoorse. 

There is then vety oonsiderable anibority 
for the proposition that an illegitimate 
child, whether of a Sndra or of a twice 
born, inherits the property of the'mother if 
there are no preferential heirs and if the 
ohild is not born of adnlteroni interoonrse. I 
find no authority to the contrary. I agree 
with Rao Babadnr, J G. Ghose that common 
bnmanity and natural justice appear to 
require that an innoosnt obiid should have 
some right of inheritance from the erring 
mother. 

(3) 2oIiid Cus, 957; 38 M. llWjl L. W. 704; 
(19Uy M. W. N. 672; 16 M. L. T. 270; 27 M. L. J. 
353 

(4) ‘iliul.C'is 657; 38 0.493; 15 C. W. N. 807. 

(B) 7 liid. Cas. 459; 34 B. 5 53; 12 Bom. L. K- 645. 

■ 38 C.—Ed' 


In the present ease, then, the defendant 
snoeeeded to the rights of her mother in pre« 
ferenoe to trespassers. 

The plaintiffs’ case is that Qomti was 
the widow of a member of a joint family. 
She bad then no right to snooeed on the 
death of her husband: but the plaintiffs 
admit tba^^ mntation was effected in the 
name of Musammat Gomti some forty years 
ago. The learned Connsel for the respondents 
was at first prepared to admit that Mmammat 
Gomti’s possession was adverse. He sab* 
scqaently nrged that this possession was 
in lien of maintsnanoe. Mutation in favour 
of Gomti is evidenoe of her possession and 
possession is pn'mo/(.c/e adverse. Musamm'Jt 
Gomti was entitled to mainteoanoe, bat there 
is nothing to indicate that her possession 
of the share in question was in lien of 
mainteoanoe. 1 hold then that Musammai 
Gomti acquired title by adverse possesBioD. 

On her death her share devolved upon 
her illegitimate daughter, the defendant. 
It is admitted that the defendant got the 
share entered in her name and claime'l profits. 
It is nnoeoessary to consider the fleadings 
of the defendant. The plaintiffs’ snit mast 
fail if Musammat Gomti obtained rights 
by adverse possession and these rights de« 
eoended to her daughter. The appeal, there* 
fore, succeeds. The suit is dismissed. The 
plaintiffs mast bear costs in all Conrts. 

Appsal c(c pied. 


LOWER BURMA CHIEF COURT. 

F(B3t Civil Appeal No. 143 op 1918. 

Jure 23. 1919. 

Frcsfi'it ',— Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Robinson. 

MAUNG SBIN— Aipb L\NT 
t ersus 

U PO KO— RtSPollDBlIT. 

Buddhist Law, . Burmes.' Adoption—Oivivg anti 
faking, evidence uf-Preeutnption—ProoJ necesairy. 

Under Burmese Buddhist Law it is not essential 
in adoption cases that direct evidence should be 
given of the actual giving and taking in adoption. 
No documentary evidence is necessary and no 
particular ceremony or formality is required. Where 
it is clearly proved that the ohild was brought up 
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with a view to inherit, the actual gi^ng and taking 
may be proBumedj but where the giving and taking 
ia not actually proved, it is incumbent on the adopted 
child to prove his case by clear and unambiguous 
evidence as to the publicity and notoriety of 
his status as kittima child, [p. 966, col. 2.3 

Mr, ifay Oung, for the Appellant. 

Mr. Hay, for the ReBpondente. 

JUDGMENT.—The plaintiff Ma I 
Bned for a deolaration that she was the 
Kittima adopted daughter of the defend- 
ant-respondent Maang Po Ko, and of his 
wife Ma Thet deaeased, and she olaimed a 
quarter share of the Joint property as 
being the Anrasa daughter, her adott ve 
mother Ma Thet having died. The defend¬ 
ant Maung Po Ko denied the adoption, 
bat he said that the plaintiff had been 
brought np by hie wife’s father and mo¬ 
ther. The Judge on the Original Side held 
that the plaintiff had proved the adop¬ 
tion but net a Kittima adoption with a 
view to inherit, and the enit was, therefore, 
dismissed. 

The plaintiff Ma I died after filing the 
snit and the olaim was prosecuted by her 
husband Manng Sein aud her minor dangh- 
ter as legal representations of Ma I. 

Po Ko and Ma Thet had no natural issne, 
but they admittedly adop'el as their son 
one Po Win who was the grand nephew of 
Ma Thet’s mother Ma Mo, and Po Win is 
a witness for defendant Maung Po Ko in 
this oase. He is younger than the plaintiff 
Ma I and bis adoption by Manng Po Ko 
and Ma Tflet was snbteqnent by several 
years to the time of Ma I’s arrival in the 
family. Toe plaintiff’s evidenee shows that 
she was brought np from the age of four or 
five np to the time of her marriage in the 
house of Po Kyaw Saw and Ma Mo, the 
parents of Ma Thet, and that daring the 
greater part of this time Po Ko and Ma 
Thet also lived in the same bouse. At the 
timeof Ma I’s arrival in the house Po Kyaw 
Saw was a mao of some wealth and sub- 
stanoe while Po Ko was a young man, and 
bad no anbatantial means of bis own. Ma 
1 was about forty-four years old at the time 
of the snit (in 1918) and she was about 
thirty wbeu she married Maung Sein. The 
plaintiff's witnesses are nnable to give any 
paitioulars as to the aotoal giving and tak¬ 
ing in adoption. But the defendant Po K ' 
atates that Ma I as an orphan ohild 
l^rongbt to Kanaongto by a man named Kyii 


Bo who saii be bad no means of bringing 
np the ebild. and asked Ma Mo and Kyaw 
Saw to look after ber out of oompassion. 
Po Kyaw Saw is said to have died abont 
twenty-fonr or twenty five years ago, and 
Ma Mo about eight or nine years ago. Tbe 
evidenoe of the plaintiff’s witnesses leaves 
it in some donbt whether she was brought 
up by Po Ko and his wife or by Kyaw 
Saw and Ma Mo. It may well be that she was 
taken in by tbe old oouple originally and 
that after their death Ma Thet looked after 
her. After ber marriage with Maung Sein tbe 
plaintiff left Kananngtofor five years or more. 
When they came baok to Kanaungto, Manng 
Sein says that they put up for a few months 
with Po Ko and Ma Thet, and then bnilt 
themselves an abode in a different part of the 
village and lived there. Snbseqnently they 
built a house in a oorner of Po Ko’s oom- 
pound. Manng Sein says he bongfat this 
land for Rs. 40 from Po Ko; but Po Ko 
says that be did not sell tbe land to Manng 
Sein but only sold him tbe materials of an 
old house on behalf of Po Win. 

It is not essential in adoption-oases that 
direot evidenoe should be given of tbe aotnol 
giving and taking in adoption. No dooomen- 
tary evidenoe is necessary and no partionlar 
ceremony or formality is reqaried. Where 
it is olearly proved that the child was brought 
np with a view to inherit, tbe aotual giving 
and taking maybe presumed; but where, as 
in this oase, the giving and taking is not 
aotually proved, it is inoumbsnt on the plaint- 
iff to prove her case by olear and unambigu¬ 
ous evidenoe as to tbe pnblioity and notoriety 
of ber status as Kittima ohild. 

Tbe plaintiff produoes witnesses from 
among the neighbours in Kanaungto, whose 
evidenoe shows that she was broagbt up in 
this house up to tbe time of her marriage 
and that she was kindly treated by Po Ko 
and Ma Thet as well as by Ma Thet’s parents. 
It appears from the statements of these 
witnesses that Ma 1 was treated as a 
iiKtural ohild of the family , the combined 
taaiil’- Kyaw Saw aud Ma Mo, and Po 
Ko and Mi Thet) would be treated, and 
that uo distinotioD was made between her 
and tiie adiintterfly adopted ohild Maung Po 
Win. iat although some of these witnesses 
are olo-'ely ooi.neoted with Po Ko’s family 
none of them ia able to give any infcr-^it..- 
tion as to bow Mu I entered the faaijJ'/, 
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This pQiot is left in alter obsoarity by the 
plaintiS'a witnesses and the only aocoant 
we have is tbal given by the defendant 
Po Ko, It is olear that Po Ko never pQb« 
lioly declared that he had adopted Ma I, 
although there are several witnesses who 
say that Ma Thet deceased did say on 
varioaa occasions that Ma I was her daughter. 
Toe plaintiff prodaoed as her first witness 
the Pleader Manog Po Ya from Twante, who 
is a friend of the family of long standing. 
When Maung Sein sent Po Ko a notice of 
bis present claim, Po Ko went to Maung 
Po Ya and consulted him as a friend. The 
gist of his evidence is that Po Ko never 
admitted that Ma I was bis adopted daughter, 
but on the other hand he never denied it. 
He asked Po Ya to try and effect an sm’o 
able settlement of the claim with Maung 
Sein. Maung Po Ya did bis best to bring 
about a settlement, but the attempt failed 
because (be parties could not agree as to 
the terms. We cannot attach great weight 
to the feet that defendant was willing to 
come to an arrangement with Manng Sein. 
It may well be that be was willing to yield 
to Eome extent to Maung Sein's demands 
because Ma 1 bad for so many years lived 
with him, and had been brousht np in bis 
bcDse. He may also have thought, though be 
had never ackrowledged her as a Kittima 
daughter, she bad some claim upon him 
owing to the fact that she bad been brought 
up in his bouse. Besides be would naturally 
be anxious to avoid going to Court. 

Perbaps ths strongest piece of evidence in 
the plaintiff’s favour is that of the pro* 
misBory note form which was drawn up by 
the defendant during bis mother ioJaw’e 
lifetime. In this form the names of the 
lenders are given as Po Ko, Ma Tbet, son 
Po Win, and daughter Ma I, atd it is argued 
with some appearance of probability that Po 
Ko would not have caused promiEsory note 
forms to be drawn up in this way if he bad 
net adopted Ma 1 as bis Kittima daughter. 
Jt is said that these forms were never actual* 
ly used for the purpose of loans, beoaore 
Ma Mo objected to her name being omitted 
from them, but the fact remains and it is 
a strong point in the plaintiff’s favour that 
the forms w’ere rctuelly drawn np in this 
way with her name inserted as joint lender. 
The explanation given by Maung Po Ko 
that he inserted Ma I’s name so that she 


might collect the money dariog bis abseno^i 
does not appear to account for it. 

There is another similar piece of^evideneel 
that of the invitation cards which were 
issued with Maung Po Ko’s oogoi^siDoe or 
approval after Ma Thet’s death. : In these 
cards the persons issaing the invitatioo. are 
mentioned, namely, TJ Po Ko, his 80 D*in-law 
Maung Sein, Ma I (Maung Seines wife), his 
son Maung Po Win, and bis wife Ma Hlaing. 
Bat the inolnsion of Ma I’d name in the 
funeral card can hardly be relied upon as 
proof that she was adopted as a Kittima 
daughter. Her name may well have been 
inserted hsoanee ebe had been ;^o long a 
member of the houeehold of the deoeaeed Ma 
Tbet and had been treated by Ma Thet as a 
daughter. 

The entry of Ma I’s name in the pro* 
missory note is no doubt a oiroumetanoe of 
great weight, but it bad to be weighed 
against several important facte which appear 
to be inconsistent with the plaintiff’a claim. 
Some cf these facte have already been 
mentioned. We notice also the absence of 
evidence that on the occasion of her mar* 
riage with Maung tiein any valuable presents 
were given to her by Po Ko and Ma Tbef, 
or that ary feast was given by them on 
(bat occasion. W© are impressed by (he 
extraordinary oircumetance that after she and 
her hneband bad returned to Kananngto 
and were invited by Po Ko to go and 
sole 09 him in bis loneliness he reqnired 
them to pay Rs. 40 for the materials, of the 
dwelling that they were to occupy in hie 
compound. Tbe learned Judge on the Original 
Side has rightly attached great import¬ 
ance to this incident, as being wholly incon* 
sis'ent with the view that Po Ko had adopted 
Ma 1 with a view to inherit, 

Tbe oonoIusioD at which we arrive is that 
tbe evidence produced by the plaintiff falls 
short of proving that she was adopted by 
Po Ko and bis wife Ma Thet with a view 
to inherit and we dismiss tbe appeal with 
costs. 

Appeal dismissed. 
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JAIKAB BlBl V. BTDSBILLT SIBEB. 

MADRAS HIGH COURT. 

FULL.BENC.1. 

CiTiL Appeal No. 3 oir 1919. 

Maroh 25, 1920. 

Present ;—Sir John Wallif, Kt., 

Chief Jostioe, Mr. Jaetioe Cootte 
Trotter and Mr. Jastice KriaboaQ. 
JAINAB BlBI SaHEBA—DEF i«D.«T No. 1 

—Appellant 
versus 

H^DBRAliJjY SaHBB AMDOTeetis^— 

, Flaimtifvs and Dbfekdant8 Nos, 2 to 4— 

Be^pondints. 

Evidenre Act (I of 1872‘, an. 83. }65^Evidence 
taken in judicial proceedimj, admissihilUij of, in subse¬ 
quent proceeding ietwcen aume parties, by consent of 
parties. 

Evideuce given bj a witness in a judicial prucced- 
iug IB admissible in a later proceeding between the 
same parties where they agree npon that course, 
irrespective of the conditions proscribed by section 
S3 of the Evidence Act. [p. 959, col. 1; p. 960, col. 
1-] 

Ponnuttvami PtiZai v. Sinjraram PtUai, 46 lud; 
Cas. 849! 41 M. 731; 34 M. L. J. 626; U918) M. W. 
N. i68, overruled. 

Pi-flfra«araj/a»iMi (rant v. Venkata Rao, 21 Ind.v 
Cas. 3I9i 83 M. 160; 26 M. h. J. 360; (1913'' 

M. W. N. SCO; ATrish/ta Reddi v. Su/tdara Reddi,26 
Jnd. Cas. 384; (1914) M. W. N. Oil and Ruinaija v. 
Vevappa Uanpaga, 30 II. 109; 7 Bom. L. B. (512, 
followed. 

Appeal against the decree of the Coart 
of the Temporary Sabor<3iDate Jndge, 
Masalipatam, in Original Sait No. 8S of 

1916. 

The appeal ooming on far bearing on 
the 30tb October 19i9, npon perusing tbe 
greande of appeal, the judgment and 
decree of tbe lower Ooart and tbe material 
papers in the sait and upon bearing the 
arguments of Mr. K. Srinivasa Aiyangar and 
Mr. T. Hamcchandra Rao, for the Appellant, 
and of Mr. P.Nar<i&anaTnoo*’/t, for tbe istRes* 
pondenta and Mr. K. Bamamurti, for tke 
2Dd Respondent, and the other respondents 
not appearing in person cr by Pleader, tbe 
Coort (OldGeld and Krisbnan, JJ.) made tbe 
following 

ORDER OF REFERENCE TO A FCLC 

BENCH. 

The greater part of the evidence in this 
oaee was taken in a previous jodicial pro¬ 
ceeding to which the same persons were 
parties and in which the same main isenei^ 
were raised. That evidecoe was admilk'd 
by the lower Conrt by consent. The bist 
point t&ken here is 11 at it was inp.dmis ihle. 


Obi 

Authority on the question is oondio ing in 
ionr-ttsamt Pillai v. Sir.garam Pillai 
(1), /'raA;flfaroj/o«m Qaru v. Venkata 
Rao (2) and Krishna Beddi v, Sunlara 
Eedii (3). We, therefore, refer to a Full 
Bench the question whether such evidence is 
admissible. 


This appeal came on for bearing on the 
5th Maroh 1920 in pursuance of the Order of 
Reference to tbe Full Bench. ’ 

M(S3r8. K, Srinivasa Aiyangar and T. 
Bamachauira Bao, for the Appellant.—The 
lower Ccart erred in admitting tbe evidence 
cf witnesses recorded in prsvioos proceedings. 
Tbe consent of parties cannot cure a 
siafutoiy defect. The provisions of section 
33 c£ (he Evidence Act are stringent. Tbe 
section enumerates tbe conditions under 
which alone the evidence is admissible. 
The parties cannot render legal that which 
is declared illegal by Statute. See Pontiff- 
sani PtPai w. Singaram Pillai (1). The 
proviso to eecrlioD 165 of tbe Evidence Act 
makee tbe position clear. Whatever questions 
may be put by a Court, its judgment 
muit be based on relevant facts. 

Mr. P, Narayanamurti and Mr. K. Rama- 
murti, for Respondents Nos. 1 & 2—Consent 
of parties cures all defects. Section 33 of the 
Evidence Act must be read independently 
of tbe consent of parties. The question 
relates only to the method of proof. 
Evidence may be taken orally and even 
affidavit evidence is sometimes accepted. 
Where parties are agreed that evidence 
recorded in a prior proceeding may be 
used as levidenoe in a oaee, there can be 
no justiBcatiou in ignoring their joint request 
and insisting cn statutory formalities. 
Much of the Court’s time will be eaved 
by adopting this procedure. The proviso 
to section 165 baa no bearing cn (bis 
question. It does not state what facts should 
be considtred to be duly proved. The 
English practice is tbe same. See 
Frakasaroyanim Qaru v. Venkata Bao 
(2;, Prisfttia Beddi v. Sunoara Heddt (3) and 
Bamaya v. Deiappa Qaupaya (4). Ponnusitarni 

(1) 41! ].-a. rr.f. 8i'; 41 M. 73J; 34 M. L. J 52P- 
\I. W. N. 7'irf. ’ 

i2> i.’i Jiiii. Cus. SIP; 38 M. I'O; 25 M. L. J 3/0- 
(,yin, V. w. N. {(X). ' ’ 

(8'yo liMi Cr.s. r<8»; M. \V. N. 931 

(4) tOB luV, ■/ Bum. L. K 642. 
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Pillai V. Singaram Fillai (1) has been wrongly 
deoided. There are reoogniEed exoeptiooB 
to tiva voce examinations and the role in 
qoestion is one of sooh exoeptions. There 
is nothing to preolode a party from waiving 
the beneht of the provisions of eeotion 33 of 
the Evidence Aot. 

OPINION. 

Wallis, 0. J.—Thedeoieion in Fonnusami 
Pillai V. Singaram Pillai (l), that the 
ooDseot of the parties to a suit oannot 
make admissible the evidenoe given in a 
previousjadioial prooeediog between the si^me 
parties where some of the issoes were the 
same, was based mainly on the provisions 
of seotioDB 165 and of the Indian Evi* 
dense Aot, Seotioo 165, which enables the 
presiding Jodge to ask any qaestion about 
any fact relevant or irreUvinl”, oontains 
a proviso **tbat the judgment most be bassd 
00 taots declared by this Aot to be relevant 
and duly proved.” The effect of this sec* 
tioD merely is that, while the presiding 
Judge in the course of the trial may ask 
questions about irrelevant facts, including 
under the echeme of (he Aot statements 
made to the witness by other parties or 
hearsay, he must base his judgment upon 
facts which are relevant to the issues and 
are duly proved. It does not throw any 
light on the question, what facts should be 
considered to be duly proved. Section 33, 
which occurs under the heading “statements 
by persons who cannot be called as wit* 
nesses,” provides that “evidenoe given by a 
witness in a jadioial proceeding is relevant 
for the purpose of proving in a subsequent 
judicial proceeding the truth of the facts 
which it states” in the oiroumstanoes set 
out in the rest of (he section. As pointed 
out in Amir AH and Woodroffe’s Com* 
mentries, the word “relevant”, as used in the 
Aot, is equivalent to 'having probative 
force” and the effect of the section 
is to make the evidence admissible 
in the circumstance speoISed independently 
of the consent of the parties. Though 
differently worded, this seotioo has really 
much the same effect as Order XXXVlI, 
rale 3, of the Roles of the Supreme Court, 
which enables the Court to order evidence 
taken in another case to be read. This is in 
accordance with the old Chancery practice, 
which is stated as follows in Daniel's Chancery 

Practice, Chapter XII, section 2 (1), page 515: 


[IS^O 

“Evidence taken in another Court may be 
read in a oanse on production of a copy 
of the pleadings if the two spits are between 
the same parties or their privies, and the 
issue is the same; and such depositions are 
admissible in evidence in the former cause,” 
citing Williams v. Williams (5). Such orders 
are only made in oases similar to those 
speoiBed in section 33, but if the Court 
could make such depositions admissible even 
without the oousent of parties, the case for 
admitting them by consent is even stronger, 
Rules 1 and 18 of Order XXXVII, 
which require the examination of the 
witnesses to bs viva oce in opso 
Conrt, except in oases where proof is to 
be made by aflGdavit or evidence takso on 
commission to bs admitted, and provide 
that these two modes of proof shall not 
be adopted except in the oases spsoified, 
both contain a saving clause enabling it to 
be done io any ease by the oonseot of parties. 

This is a recognition of the principle 
that such matters may properly be regulated 
by the consent of the parties. The admis¬ 
sion by consent of evidenoe taken in other 
oases raising the same iBSuea is of daily 
occurrence in England and must now be 
taken to be the settled practice, which is 
the law of the Court. If there is not 
much direct authorily on the point, that 
would appear to be beoauae it had 
serionsly questioned. In Oonradi v. Conraanoj 
a divorce suit in which a new trial baa 
been ordered, the question arose 
according to the practice of that Court the 
Judge's notes of the deposition of a witnew 

at the earlier trial who had smoe died osnld 

be read at the second trial except by consent. 

Lord Pensanoe, who had been a Common 
Law Judge, observed that he had known 
of its having been made a oondition ot 
granting a new trial that the J°dgoe 
notes cf ihe previous trial ehoulQ 

be admitted. No such order oould have been 

made except on the footing that the consent 
of the parties oould render the evidence admia- 

sible. . . 

There is, in my opinion, no sumcient 

reason for holding that a different rule is 

applicable in India whore the practice in 

(6) 11894) 12 W. E. 663j 10 L, T. (n. s.) 286j 10 Jut 

(n. 8.) 608: 3 N. E. 701. . r m 

(6) (1868) 1 P. & D. 514j 37 L. J. Mot. 5oj 18 L. 7. 

659; 16 W. B. 1023. 
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eases snoh as the present is searsely less 
well established than in Englandi and is 
of snoh obvions eoDTenienoe that very strong 
gronnds should be shown for holding it 
inadmissible. The Indian Evidenoe Aeti it 
is true, aontains no express reeognition of 
the praetioe, bat neither, so far as 1 can 
see, is any snoh express reoognition to be 
fonnd in Taylor on Evidenee. The Indian 
Statnte and the English treatise both oonfine 
themselyes to stating the well*established 
roles of evidence, and do not deal with 
the qnestion how far the strict reqaire* 
ments of the established rales may be 
departed from by consent in oases snob 
as this. Far from the practice being opposed 
to pablio policy, evidence not taken before 
the Jadge aotnally deciding the case has 
been made admissible in India by Statute, 
as pointed ont by Sandara Ayyar, J., in 
Prakatarayanim Qaru v. Venkata Rco (2), 
in oases where a salt is transferred from 
one Coart to another and where there is 
a change of Jadge in the trying Coart 
owing to death, transfer or other caoee. 
In these oiroamstanoes the practice seems 
to be in acoordaooe with the principle 
embodied in the maxim Unu:quisque potest 
re-nuntiare juri pro se iutroductOf seeing 
that it is not only not opposed to pablio 
policy but entirely in accordance with it. 
The trend of the Indian decisions which 
are referred to by Sandara Aiyar J., is 
also in its favour, and the judgment of 
Sir Lawrenoe Jenkins, 0. J., in Ramaya 
V, Devappa Oanpaya (4) is to the same 
effect. Ponnusami Fillai v. Singaram 
Filial (1) roust be overruled and the qaestion 
answered in the affirmative. 

CoDTTS TrOTTEB, J.—It is clear that in this 
country neither an omission by the Advocate 
to object to the giving of irrelevant and 
inadmiesible evidence nor the failure of the 
tribanal to exclude it of its own motion 
will validate a decree based on material 
which the Evidence Act declares to be 
inherently and in eabstanoo inelegant to 
the issue. A wholly different qu^setiou arifey, 
where the objection is not as to the nature 
and quality of the evidence in itself bat 
merely as to the mode of proof put forward. 
I agree that consent can ouro what wonM 
otherwise be a defective meth-’d nf putting 
forward evidence in its substance andcont'^xt 
relevant and germane to tho ic^^ues; and 


that to bold otherwise would not only be 
contrary to the established practice both in 
England and in this country but would 
prohibit litigants from adopting a method 
leading to the saving of time and expense 
and in itself neither inconvenient 
nor unjust. 1 am of opinion that 
Prakaearayanim Qatu v. Venkata Bao 
(2) was rightly decided and that 
Po'inusami Fillai v. Singaram Pillax (1) 
is contrary both to principle and praotioe. 

KRit'BVAN, J.—This referenoe raises the 
question of the correctness of the ruling 
in Ponnusaumy PtWotv, Singaram Pillai (1), 
The learned Judges who decided that ease 
held, on a oonstruction of sections 3J and 
165 of the Indian Evidence Act, that in 
spite of the consent of parties the evidence 
given by a witness in a former prooeediog 
was not admissible in a later proceeding 
between the same parties unless the * oon« 
ditions presoribed by section 33 of the 
Indian Evidence Act were found by the 
trial Judge to exist.” In arriving at this 
conclusion they expressly declined to follow 
an earlier ruling of this Court in 
Prakasarayanim Qaru v Venkata Rao 
(2). With all respect to the learned 
Judges it seems to me that their view 
cannot be supported. 

As pointed out in Eriikna Reddi v. 
Sundara Reddi (3) the question involved here 
is one of mode of proof of relevant facts 
rather than one of the relevancy of the 
facts themselves. The former depositions 
were sought to be admitted as proof of 
facts relevant to the present case spoken to 
by the witnesses then. The primary rale 
to prove relevant facts by the evidence of 
witnesses is to call them before the trial 
Judge and examine them xivz voce in the 
manner stated in Chapter X of the Evidence 
Act. But that rule has several recognised ex* 
septioDP, such ae the examination of witnesses 
on oommiesion, or the use of affidavits as 
bvidenoe, the use of evidence taken by one 
Judge by another as in oases where a suit 
is transferred from one Court to another 
or when there is a change of Judge in 
the trying Court. One of such exceptions 
reoogniced by law is the method of filing 
tho record of evidence of a witness taken 
in a former judicial prooeedincr. This is 
allowed by section 33 of tho Evidtroo© Act 
subject, no doubt, to :e«trictiona 
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and ooriditiocs. These limitations seem from 
their natare to be intended to protect tbe 
opposing party from being prejadioed by 
snob admiesior, as it may interfere with 
bis right of oross-ezamination and of 
testing tbe oredibility of the witness. ' qaite 
agree that if snob evidence is to be admitted 
against tbe opposition of a party, the 
Judge should be satisded that the oondi* 
tions and restriotions imposed by seotiou 
33 are folly complied with; bub I can see 
DO diflaculty in holding that a party may, 
waive tbe benedt of those provisions which 
are intended for his benedt, at any rate in 
a civil euit where no question of public 
policy is involved, whatever the position 
may be in a criminal trial. A civil suit 
is a proceeding inter pctrip.fi and as parties 
ean by consent settle its dual result by 
having a consent decree passed, there is 
no reason why they should not be per¬ 
mitted to consent to treat something as 
evidence of a relevant fact which it may 
not otherwise hr; and when tbe trialJudga 
has admitted and acted upon such evidence, 
it is not only proper evidence but the 
parties ought not to be allowed to object 
to its admissibility in appeal. 

This view is in accordance with the rulings 
of cur Court in Ar.gammat v. Aslami 9ahib 
(7) ai d Krishna Heddi v. 5t»dara Eeddi. 
(3), and it has also the high authority 
of Sir Lawrence Jenkins in its fovour in 
Bayr^oya v. Vevappa Qanpaya (4). That 
learned Judge eaye: "parties, if so minded, 
may ordinarily agree that evidence shall be 
taken in a partionlir way, and it is com¬ 
mon experience that parties do agree that 
evidence in one suit shall be treated as 
evidence in another. Toat is not a matter 
which can be said to affect the juriadio- 
tion of the Court. It is merely that parties 
allow certain materials to be used as 
evideuoo which apart from their consent 
oannet ba so used. 

It is also in accordance with the established 
practice both here and Kngland, and we 
should not lightly depart from eoch prac¬ 
tice as it lends to tbe saving of 
time and expense. Again, where such evi¬ 
dence has been admitted and acted upon 
by the trying Judge without objeotiou, it is 

17) 21 Ind. Cas. fSlj 38 M. 710 ut p. 731; It M. L.i 
418, n ^74, 26 M, L. J. 625. 
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clear from Lik$kman Q.vind v. Amrii Qopal 
(d) and the authorities cited in it that the 
Appellate Court should not allow any 
objection to be taken to the procedure. 

The learned Judges in the ' 41 Madras 
ease consider that what they call "this 
etringent provisions” of section 165 of thp 
Evidence Act, that is, the 6rdt proviso 
in it, prevent tbe views above stated from 
being taken. 1 agree with the learned 
Chief Jaetioe that that section has really up 
bearing on the question before os. 

Tbe section is enacted to enable thp 
presiding Judge to atk ary question he pleaseSi 
whether relevant or irrelevant, and to 
Older tbe production of any dooumeut or 
thing which be wishes to have. Tbe prevision 
relied on in Ponnusami Ullai v. Singa- 
ram filloi (l) is the proviso io that section; 
and as such it has no general application 
hut merely prohibits the Judge frem 
basing his judgment on the facts so 
obtained by him unless they are relevanib 
and duly proved. It comes into operation 
only when tbe Judge has acted under the 
section. 

I, therefore, agree that oar answer tip 
tbe reference must be in tbe affirmative 
and that the case in ronnusamt Pillai v* 
Singaram Pillai (1) must be overruled. 

M. C. P. ^ ' 

Ai-iU'ere.iin the offirmvH e, ^ 

(8, 24 B. 69lj 12 lod. Dec. (k. s ) 924. , 
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LOWER BURMA CHIEF COURT. 

Special Second CiVil Appeal No. ‘J26 

OF 1917. 

November 2i, 1981. 

Present'. —Mr. JuE^tice Maung ICin. 

M. M. P. L. K. CHETTY— Appillakt 

versus 

SUPAYA MAISTRY—RsfPONDBiiTt i 

AfaZicious^y j>»'ccKri«9 order of Court—Damages, suit 
for^ Malice, absence of, effect of. 

In the absence of proof of malice or its equivalent,' 
a suit for damages for ImTing wrongfully procured! 
an order of Court appointing a Receiver will nob lie,, 
[p. 9d2, x;ol. I.] 


inuiaN oases. 
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Mr. Doctor^ for the Appellaot. 

Mr. Ohari, for the Reipondect. 

JUDGMENT.—In Suit No. 10 of 1914 of 
the Snb DIvisioDal Court of Kyaiklat the 
defendant appellant lued Adhita for rent 
making the plaintiff-respondent the seoond 
defendant on the groand that be had stood 
surety for the payment of the rent by the firet 
defendant. The defendant-appellant saeoeas* 
fully appl’ed for the appointment of a Re- 
esiver of the paddy oonatitutiog the rent 
on the ground that the defendants were 
removing it. The Receiver seized tno tbon> 
sand three hundred baskets of paddy wbioh 
was on plaintiff respondent’s thrashing floor 
and sold it, Tbe eale-piooeeds were paid to the 
defendant appellant. 

Some ooneiderable time afterwards the 
defendant appellant’s suit was dismissed 
against the plaintiff-respondent, the Court 
holding that the paddy seized Vytfae Receiver 
was the plaintiff-respondent’s paddy and 
not the first defendant’s, Tbe result was 
that the Receiver was discharged. Tbe eale- 
proeeedswhich were paid out io thedefend- 
ant-appellant were ordered to ba returned 
and paid (o the plaintiff respondent. Sub¬ 
sequently plaintiff-respondent filed the pre¬ 
sent suit for damages after piving eredit for 
what be had reoeived and obtained a decree 
for Rs. 2,646, wbioh amount was redooed to 
Rs. 1,002 by tbe Divisional Court, 

Tbe defendant-appellant has now appealed 
to this Court and the grounds be has 
urged are that the suit was time barred, 
and that tbe plaintiff cannot succeed without 
proof of malice. 

Tbe Sub-Divisional Court held that the 
defendant obtained tbe appointment of a 
Beoeiver wrongfully. The Divisional Court 
held that tbe order for tbe appointment of 
a Receiver was obtained on insuffijient 
grcuuds. Neither of the lower Courts found 
that in applying for tbe appointment of 
a Receiver, the defendant was actuated by 
malice. On reference to the plaiot it ii^ 
found that the suit was not based on 
malice. 

The utmost that can be said against the 
defendant is that he obtained an erroneous 
order from the Court. The ease be attempted 
to make out was insafi^cient, and tbe Court 
gave an erroneous decision. There is nothing 
to show that tbe affidavits whiolj the db- 
fendaot filed in support of his application 

a 


* 

for tbe appointment of a Receiver were false 
to his knowledge. 

In the Mina Kumari Bibi v. Surendra Narain 
Chakrataiy (1) it was laid down that'*It is 
well settled that no action will lie against 
any person for proouring an erroneous deci¬ 
sion of a Court of Justice. This is so, even 
though the Court has no jurisdiction in the 
matter! and although its...order is for that or 
any other reason invalid. A Court of 
Justice is not the agent or servant of the 
litigant who seta it in motion so as to make 
that litigant responsible for tbe errors of 
law or faot which tbe Court commits. 
Every party is entitled to rely absolutely on 
tbe presumption that tbe Court will observe 
the limits of its own jurisdiction and de¬ 
cide correctly on the facts and law.” Later 
in the judgment it is stated that in JoykaUe 
Da$(te V. Ohandmolla (2) Sir Barnes Peacock, 
C. J , pointed out that if a person makes an 
application malioionsly or without probable 
and reasonable cause to a Court of eompe- 
tent jurisdiotion to seizs tbe property of an¬ 
other person as tbe property of his judg¬ 
ment debtor, he may be liable to damages 
for any injury which may be occasioned by 
reason of the order of tbe Court, and upon 
the same principle a person may be liable to 
damages for applying for an injunction upon a 
groand which he knows to be insufficient. Tbe 
learned Judges (Mookerji and Vincent, JJ.) 
proceed to say: —'‘But this doctrine has no 
application where a person is not acting 
maliciously or without probable oauee,” 
The same view has been taken by the Madras 
and Allahabad High Courts in Boja Beddi 
V. Ferumal Reddi (3) and Dudhnaih Pandu 
V. Mathura Prasad 

In Madras Steam ^^augation Compzny v. 
Shalimar Works Limited (5) the defendant 
Company sued tbe plaintiff for an amount 
alleged to be due to them for maritime 
neoeseariq-s and obtained a warrant of arrest 
of the Comfaay’s ship. Tbe ship remained 
under arrest for a considerable time. The 
suit uf the defendant Company was dismissed 
eventually on the ground of want of jurisdio- 
tion. The plaintiff Company then filed a 

(1) alu.l. t’u3.12} UG. W. N. 96; 10 C L T 

fZ) W. H. 133. 

(3) 26 M. 506. 

(4) 24 A. 317; A. W. N. (Il,u21 75. 

26 hi'i. Cae. 463; 12 C. 65. 
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Buit for Ibe v^rocgfol arrest cf tbe ebip. 
Tbe eoit fiamed ^aa baEed on malioe or its 
equivalent, but at tbe bearirg tbe enit Tvas 
proceeded with on tbe footing of its being one 
for mere frespaES. It was held by Jenkins, 
G. J., and Stepbec, J , that in tbe absenee 
of proof of malioe or its equivalent, a suit 
for simple trespass will not lie for tbe arrest 
of a ship. 

Tbe poBilion in the oaee before me is 
similar to that in the oase oited above. 
By appointing a Receiver the Court gave the 
Reoeiver power to seize the paddy and he 
did seize it. On tbe authority of the rul* 
ings quoted above I am bound to bold that 
tbe suit of the pUintiS* respondent did not 
He. In this view it is onneoeesary to ooneider 
tbe question of limitation. Tbe appeal is 
allowed with costs. 

Appeal allomd. 


!PATNA HIGH COURT. 

Aipeal fbom Appellate Orpes No. 6 

OF 1919. 

May 14, 1920. 

Fresen^i'—Mr. Justioe Gontte and 
Mr. Justice Adami. 

BALKRISHNA SAHAI and anothke 

—Apeellants 
tersuB 

Bahu SHAM SUNDAR SAHAY and others 
—Decree-Holders, SHEOKARAN DAS— 

JDDGUERT DEBTOR-^RE8PONDB^Ta. 

Hindu Law—Debt incurred by father on suretyship 
— Son, liability of. 

A Hindu son or grandson governed by tho 
llitakslmra Law ia liible for the debt of his father 
or grandfather due on account of a contract of 
suretyship for the payment of money and which 
comes within tho meaning of vyaiarika, which has 
been translated as lawful, useful or customary, 
unless tho transaction is either illegal or immoral. 


Appeal from an order of tbe Munaif, 
Mozoffarpore. 

Mesers. Eulwant Sahay and Rat Trihhmn 
Nath Sahay, for tbe Appellant. 

Messrs. Parmeahwar Bayal and Jadubane 
Sahay, for tbe Respondents. 

JUDGMENT. 

GooiTS, J.—Tbe deoree>bolder obtained a 
decree against three persons] on the basis 


SBEOLAL V. CHINDHTJ. 

of two Hnndis. The Hundis were drawn 
by the defendants Nos. 2 and 3 and were 
accepted by the defendant No. 1. Execution 
was taken out against the defendant 1^. J 
and his property was attached. He died 
hut no steps were taken for suhctitution 
and the execution case was dismissed. On 
the 6th of July 1917 the decree-holder 61ed 
another application for execution, which is 
the one with which we are now concerned. 
In that application be sought to su^titute 
the minor son of the defendant No. 1. 
The minor objected that hie father was 
only a surety and that execution could not 
proceed against him. 

In tbe Couit of firtt instance the objec¬ 
tion was allowed but on appeal the order, 
allowing the objection, was eet aside and 
the minor defendant has new appealed to 

this Gouit, , J J u iL 

The oaee is completely ooncludtd by luo 

decision of this Gourt in Mahabir Prawd 

STiNaroyan (1), in which it was held that 
a Hindu son or grandson governed by 
the Mitakehara Law is liable for the debt 

of his father or grandfather duo on acccant 

of a contract of Euretyship for the psf* 
ment of money and which comes witnin 
tbe meaDicg of vyavarika^ which hftfl 8^ 
translated as lawful, useful or 
unless the trangaction is either . 

immoral. I agree with the view taken m 

this decision, which is also in 

with the law as laid down by the C^entt^ 

High Gourt. I would accordingly dismiss 

this appeal with costs. 

Adami, J.—X agree. . , 

Appeal dumts^ea, . 

(1) 46 lud. Cae. 27i 3 P. L. J. 396; (1918) Pat, 828, 

4P.L W.437. 


NAGPUR JUDIGIAL COMMISSIONER’S 

COURT. 

Second Civil Appeal No. 266 of 1919. 
March 11, 1920, 

Mr. Maonair, A. J. 0. 

Seth SHEOLAL—Plaintiff—Appellant 

vereuB 

CHINDHU AND OTHERS—Defendants— 

Rbbpondbnts. 

Suit againstlegal representative of deceased d«Mor— 
Assets, extent of, proof of, whether neceseary. 
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In a suit against the legal representative of a 
debtor, the plaintiff is entitled to a decree if he 
proves that any assets belonging to the deceased 
debtor exist. He is not bound to prove the extent of 
such assets. 

Appeal against the deoree of the District 
Jadge, Ohhindwarai in Oivil Appeal No. 137 
of 1918, decided on the 31st January 
1919. 

Mr. M, B. Kinkhede, for the Appellant. 

Mr. J, 0. Ohoshf for the Respondente. 

JUDGMENT.—The learned Distrfcli Jadge 
has held that the respondents in this Ooart 
are boaod to pay the decretal amount to 
the extent of the valne of any ancestral 
family property and any separate property 
inherited by them from him which is in 
their bands for which they have not already 
duly accounted, provided that such property 
can be proceeded against in execution. He 
has held that it is for the plaintiff to prove 
that there is any such property and be 
baa passed adeoree definingtbe property which 
is liable. 

It is settled law that the plaintiff is en> 
titled to a decree if be proves that any 
assets exist. The plaintiff was not bound 
to prove the extent of this property. There 
was no issue on the point, I consider that 
the learned District Judge was wrong in 
finding that certain property was exempt 
from attachment, when the plaintiff was not 
bound to allege and prove the contrary and 
has not bad a reasonable opportunity of 
addnoing evidence on thie point. The appel* 
lant'e Counsel before me states be will be 
satisfied if the deoree of the lower Appellate 
Oonrt be modified by the addition of the 
words used for agrionUural purposes ” 
after the words *'bouse, land or cattle.’* I, 
therefore, order that these words be inserted. 

The respondents mast bear the costs of this 
appeal. Pleider’s fee Rs. 15. 

Decree modified. 
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LOWER BURMA CHIEF COURT. 

First Civil Appeal No. 87 of 1918. 

April 11,1919. 

Pmeat.—Sir Daniel Twomey, Kt., Ohief 
Judge, and Mr. Juetioe Ormond. 

P. M. A. NAGAPPA OHETTY— 
Dafsmdart—Appellant 
versus 

AH FORE ^PliintiFF^Rbspondbkt. 

Contract Act (IK of \672j, a. 2^Auction sale— 
Agreement not to bid against each other, whether an* 
lawful—Bidding curtailed—Fraud on vendor. 

It is not unlawful for two or more persons to 
agree not to bid against each other at an auction 
sale. The fact that owing to such an agreement 
the bidding is curtailed is not a fraud upon the 
vendor, [p. 963, col. 2; p. 966, col. 1.] 

Mr. Giles, for the Appellant. 

Mr. Dds, for the Rsepondent. 

JUDGMENT.—The plaintiff Ah Poke sued 
the defendant Cbetty firm for the recovery 
of two sums of Rb. 5,0.10 and Rs. 4,000 
deposited with the defendant P. M. A, 
Nagappa Ghetty on the 2Dd April 1917. 
One Li Eut Channg was joined-as second 
defendant. The plaintiff alleged that he 
deposited the money with the Ohetty in 
order that it might be paid out to the 
second defendant, if he abstained from bid- 
ding at the auction of certain Government 
licenses for the sale of country liquor, 
namely, Hlawza licenses Nos. 2 and 3. Ac¬ 
cording to the plaintiff, a further condition 
was made that the license No. 2 ehonld 
be knocked down to him for not more than 
Rs, 72,000 and No. 3 for not more than 
Rb. 70,000. The auction took place on the 
2Qd April. No. 2 license was knocked down 
for Rs. 1,05,000 and No. 3 for Rs. 75,100, 
No. 2 license was bought in the name of 
Li Kan Shoo who was a partner of Ah 
Poke, and Ah Poke and Li Kan Shoo were 
partners with one Wong King in the pur¬ 
chase of No, 3 license. The second defeodant, 
Li Knt Chaung, did not bid for No, 2 
license, but after that license was knocked 
down to Li Kan Shoo, be took part in the 
bidding for No. 3 lioeuse. 

The plaintiff states that as the prices 
were higher than those agreed upon be 
went to the Ohetty, the first defendant, on 
the same evening and demanded re-payment 
of the amount deposited. The Ohetty told 
him that he would re-pay the money after 
consulting the second defgniaai} Li Kut 
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Channg. The plaintiff made farther de¬ 
mands, and as the money was not re*paid 
by the Ohetty he bronght this eait, joining 
Li Kat Channg as second defendant, be- 
eanse the hrst defendant stated that he had 
paid the money to Li Knt Obanng. 

The Chetty denied that the money had 
been deposited by the plaintiff, and main¬ 
tained that it had been deposited by the second 
defendant, Li Kat Ohaung. Li Kut Channg 
also denied the plaintiff’s ease, and said that he 
had deposited the money with the Ohetty. It 
is common ground, however, between the 
plaintiff and the second defendant that the 
deposit was made with a view to prevent Li 
KutChaang from bidding at the auction. But 
according to Li Kut Ohaung the indacBiaent 
offered to him by the plaintiff was not a 
payment of Re. 9,000 in the event of the 
license being knocked down at the prices 
arranged between them but a promise to 
admit Li Kut Chaung to a quarter share 
in a partnership in the two licenses, if the 
licenses were knocked down to the plaintiff 
at not more than one lakh and Rs. 85,000 
respectively. According to Li Kut Cbaung’s 
version, it was arranged that he 
, should deposit with the Ohetty an instal¬ 
ment towards hie quarter share in the 
proposed partnership and the sum of 
Es. 9,000 which he depcsited. with the Ohetty 
was apporximately one-fourth of the eetimat- 
,ed amount of the one-fifth instalments to 
be paid inreepeot of the two licenses on 
the fall of the hammer, Li Kut Cbaung 
states that as license No. 2 was kDOoked 
down for xnoro than a lakbi he considered 
that the bargain had fallen through, and 
went to thft Chetty to withdraw the money 
which he had deposited. 

On the evening of the day of the 
anotion, the Chelly gave the second de¬ 
fendant. Li Kut Chaung, a promissory note 
for the amount deposited. Rs. 9,000, and 
it is the case of both the defendants that 
the money was not actually paid to Li 
I^ut Chaung till the 7th June and that, 
in the meantime, it was left in deposit 
;with the Che'ly without interest, as Li Kut 
Obanng had no immediate use for it. 

The Chetty states that Ah Foke and Li 
Kat Chaung both came at the time of tho 
original deposit, and the second defendant 
handed over the money, saying: ’Keep this 

Ra. 9,000 with you. 1 am going to an 


[ 19 ^ 


auction, I shall be coming back in the 
evening. On my return I shall • tell you 
what to do with the money.^’ The Ohrtty 
states that he was told nothing at the time 
as to the arrangement between the plaintiff 
and the second defendant. Li Kut Chaung 
says that when depositing the money with 
the Ohetty he told him that it was to be 
used for bnying a license at the auetion, 
and that the license was to be bought by 
him and Ah Foke jointly. The plaintiff 
Ah Foke, on the other hand, states ^at 
the arrangement between him and Ij' Kut 
Chaung was explained to the Ohetty ^ at 
the time of the deposit, and that apiece 
of paper written in Chinese and sUned 
by himfelf, Li Kut Chaung and Wong 
King, who was also present, was made 
over to the Ohetty. Wong King, who was 
a partner of Ah Foke in the Hlawza 
businesp, corroborates him fully on this point. 
Wong King also states that out of the 
Rs. 4,COO which was deposited in aspect 
of No. 3 lisanse he contributed Rs. 2,000. 
He produces an account book which is 
called “Cash book of the various liquor 
shops for 1917,*' and this book appears to 
be written in the ordinary course of bnii- 
reis. It oDotsins an entry of 2Dd April 
1917 io respect of No. 3 Hlawza shop, 

“Paid for Baksheesh for insuring peace 

the license-Rs. 2,000.” Aocordiug to the 
plaintiff the balance, Rs. 7,000, of the 
Rg. 9,000 deposited with the Chwty 
was furnished by his partner Li Kan 
Shoo, and Li Kan Shoo in his evid^oe 
oorroboratea him on this points hi Kan 
Shoo, however, produced no accounts. Ins 
plaintiff tendered certain aooountp, aod they 

were rejected because in a previous affidavit 
of documents the plaintiff had stated that 
he had no aocounta relating to the matter 
of the suit. 

On a oonaideration of the facta and 
probabilities of the case, the learned Judge 
on the Original Side found that the deposit 
of Rs. 9,000 was made by the plaintiff, 
and not by the second defendant, hot the 
learned Judge held further that the object 
of the agreement between the plaintiff and 
the second defendant was fraudulent, and 
tho agreement was, therefore, unlawful aud 
void under section 23 of the Contract Act. 
He, therefore, decided that the plaintiff 
could not rooQVSr from the second da* 
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fendant, Li Kut Ohaang. As regards 
the firtt defendant Nagappa Ohetty. how- 
ever, the Judge held that he was liable 
to repay the money to the depositor, Ah 
Foke, cn the ground that Ah Foke had sent 
him a lawyer’s letter demanding the refund 
of the money before it bad been paid 
over to the second defendant, and when only 
a promiesory note had been given for the 
amount to the second defendaLt, and the 
Judge sited an authority under eeotion 23 
of the Contraot Act, showing that authority 
to pay money in respect of an unlawful 
transaotion may be revoked at any time be* 
fore the money has been aotually paid. 
A deoree was, therefore, granted against the 
first defendant as prayed. 

We think the learned Judge has taken 
the right view of the faots. Ah Poke’s 
partner Li Kan Shoo was at daggers 
drawn with Li Kut Chaung, and it seems 
very unlikely, as the learned Judge points 
out, that in these oircumstanoes Li Kut 
Chaung would be willing to join in a part¬ 
nership with Ah Foke and Li Kan Shoo. 
Ah Poke and Li Kut Chaung were mutually 
distruBtful. The plaintiff was very apprehen¬ 
sive that Li Kut Chaung would bid up the 
lioenses to an exorbitant figure to spite him 
and ui Kan Shoo. It was, therefore, Li Kut 
Chaung who had to be bought off. and there 
is nothing improbable in the plaintiff’s story 
that he and his partners between them 
decided to buy off Li Kut Chaung’a op¬ 
position at the auction, and that the 
money should be deposited in the meantime 
with the Ohetty who was trusted by both 
sides. On the other hand, Li Kut Ohaung’s 
Btory that he was promised a quarter share 
in the licenses, and that be deposited the 
Rs. 9,000 as an inEtalment toward the 
purchase price, seems very improbable in 
the oiioumslances. The very fact that Li 
Kut Chaung had deposited Re. 9X00 of bis 
own money with the Chetty would not 
bind the plaintiff iu any way and would 
still leave the plaintiff a free hand to 
carry out or not his promise of a quarter 
share in the lioenses. 

But we feel bound tn bold that the 
learned .^udge has taken an erroneous view 
of the law in deciding that the agreement 
between Ah Poke, the plaintiff, and I.i Kut 
Chaung, the second defendant, was fraudu* 
lent. It is well established according to 


English law that an agreement between 
two or more persons not uO bid agaioii 
each other at an auction is not an unlaw¬ 
ful agreement, Vid$ Qalton v. Emuss (l)i 
Careio*$ Estate In re ^artyniS).Qe« 

also Snell’s Principles of Equity, page 455 
(17eh Edition), Smith’s Manual of Equity^ 
I5tb Edition, page 75. and Story’s Equity 
Jurisprudence, 2QdEditior, page 187.The view 
taken by the learned Jadge is based on certain 
remarks of Mookerji, J., in Ambika Prasad 
Singh v. WAittcell (4). It is there said 
that the test in each case is, what was 
the object of the agreement among the 
bidders. If the object be to obtain the 
property at a sacrifice by artifice, the com¬ 
bination is fraudulent; if the object be to 
make a fair bargain, or even to divide 
the property for the accommodation of the 
purchasers, the oombination cannot be 
said to be fraudulent. But these remarks 
are based upon certain American eases 
cited iu Mr. Justice Mooke^ji’s judgment, 
and they seem to be at variance with 
the rule laid down by Lord Romilly in 
Htffer V Martyn (3) that “intending buyers 
may arrange between themselves which 
lots they will bid for and which not, 
and agree not to compete with each other, 
and if they may do so... they may take money 
for abstaining to compete, as well as arrange 
to take one lot against another.” We 
concur in the following remarks of the 
learned Jndge on the Original Side in this 
case. They are in consonause with Loid 
Romilly’a remarks in Beffer v. ^artyn l3;: 
“The question whether the vendor, who has 
ample power to ascertain the value of bis 
property, and who can by putting a re* 
serve price upon it, avoid having to part 
with it at less than hie own price, is en¬ 
titled to rescind his contraot, merely be¬ 
cause he has not chosen to put a 
reserve price, or has pot too low a price, is 
quite a different ore. If he is 
willing to sell at a certain price 
and geU that prior, has he any 

right to oompUin because if be had put 
a higher price, ho would have obtain<d 
itr ’ it appears Jo follow that the vendor 

( 1 ) (isU) n L. .1. Cl.. 3S^: S Jnr. £C7; 1 Coll, 243; 
03 K. 11.403. 

{>, kJfi.>S) -zs L .1. Cb. 2.8; 20 UrnV. I,s7; 4 .hir. 
(s s.) 12f.O 7 W II 81: 53 E. R. 809; 122 K. o, 70 , 

(v> , 18fc7) £0 L. J. C!i. 372 at p. 373; 15 \V. !>v, h9(). 

C4) 6C. L.J. 111. 
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haB no reason to oomplain if tbe bidders by 
oombination amongret themselves onrtail the 
bidding. And if there ib no fraad npon 
the vendor, it ia hard to see bow there 
ean he any fraud at all. 

We deoide that the agreement between 
the plaintiff and the Beoond defendant waa 
not nnlawfol and that the plaintiff is 
entitled to reeover the amonnt of his 
deposit from the Chetty. The appeal ia, 
therefore, dismissed with oosts. 

Appeal diemissed. 


COURT OF THE BOARD OF REVENUE, 

UNITED PROVINCES. 

Revision No. 88 of 1^19-20. 

May 6, 1920. 

Preset)^:—Mr. Hopkins, S. M., and 
Mr. Porter, J. M. 

SANT PATHAK and others— 

Applicants 

venue 

Pa;a PARTAB BAHADUR— 
Respondent. 

Oudh Rent Act (IXll of 1886^, s. 37, Exp. I — Tres- 
passer^ land held biu nature oj. 

Land held by atrespasaer is not a "holding” or 
parcel of land held by a tenant and forming the 
subject of a separate engagement within tho meaning 
of Explanation 1 to section 37 of the Oudh Bent Act. 

Applioation for review of the order of the 
Board of Revenue, United Provinces, dated 
the 13th of December 1919, in the oase of 
ejectment. 

JUDGMENT. 

PoLTKH, J. M .—iMay 5, 1920.]—Thu ia 
an application for review of an order of 
this Court, dated 11th December 1919, By 
that order the first iesae in the suit con¬ 
testing ejectment in the Court of the Ab- 
siBtant Collector, in which applicant was 
plaintiff, was finally decided against him. 
He was held to be a trespasser, liable to 
ejectment by an unstamped notice. 

Ha applied for review on the grounds 
that issues Nos. (2) and (3) as framed in the 
first Court were never decided. The applica¬ 
tion was admitted for hearing by my prede* 


HARHAV BIHOH 0. BHOU BlIiaB. 

ceseor. As iBBue No. (1) bad been decided in 
bie favour in tbe first Court, it is true 
that DO decision was given, or wae neces* 
eary there on a part of issue No. (2) and on 
issue No. (3), 

Issue No. (2) was:—“Has the serviee of the 
notioe been proper ? Is the notioe in order P 
Is a Court-fee stamp dueP’’. 

The last portion has been decided. Tbe 
first portion relates to Mabahir, plaintiff 
No. 2 in the suit, who is said to have been 
absent in Bombay. The notioe was affixed 
to bis house. Mahabir personally contested 
the notice, which sufficiently disposes of the 
objection now raised. 

Issue No. (3) WBS: —“Hoes the notice relate 
to a part of the holding P’* Tbe Fatwari 
was not examined. Tbe applicant, however, 
has been held to he a trespasser. The land 
in suit was, therefore, no holding, or parcel 
of land held by a tenant and forming the 
subject of a separate engagement (section 
37, Explanation. 1). 

1 would dismiss the applioation with 
oosts. 

Hopkins, J. M.—I agree. 

AppltcaHon dtsmitsed. 


LAHORE HIGH COURT. 

Secokd Civil Appeal No. 970 of 1916. 

June J, 1920. 

Prerenf:—Mr. Justice Scolt-Smith and 
Mr. Justice Leslie-Jones. 
HARNAM SINGH and another—Plaimtipps 

—Appillintb 
versus 

BHOLA SINGH and others— Defendants 

—Respondents. 

Civil Procedure Code (Act V of 1908), 0, 21, r- 
scope of — Mortgage—Suit for possession of mortgaged 
land —Subsequent suit for return of mortgage money, 
whether barred. 

Order II, rule ?, of tho Civil Procedure Cede is 
directed against two evils, the splitting of claims 
and the splitting of remedies. If a man omits from 
his suit a portion of bis claina, he shall not after¬ 
wards sue in respect of it: if he omits one of his 
remedies, he cannot {afterwards pursue it. [p. 967, 
col. 2.] 
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Gfotnntiv. Paxashram, 25 B. 161; 2 Bom. L. R. 864, 

followed. . e i. 

Plaintiffs sued defendants for recovery of mort- 

eaeo money with interest, alleging that the land of 
B.. defendant No. 1. was originally mortgaged vnth 
possession to C-, defendant No. 2. by three deeds, but 
that these mortgages were transferred to their 
father I. by C. They aleo alleged that B. orally mort¬ 
gaged this land to 1. for Rs. 1,000 and that mutation 
of this mortgage was effected but was set aside on 
appeal. It appeared that I. had sued B- possession 
of the land alleged to have been orally mortgaged 
to him, but his suit was dismissed on the ground 

that the mortgage was not prwedj 

H«ld, (1) that the plaintiffs ought to have sued 
for both the remedies-the possession of the land or 
the return of the mortgage money—m the alternative 

in one suit, [p ^ol. 1] 

(2) that having omitted to sue for the mortgage 

money in the first suit, they were precluded from 
suing for it now by Order II, rule 2. Civil Procedure 

Code. [p. 967, col. 2.1 

Second appeal from the decree of the 
District Judge, Ferozepore, dated the Hrd 
January 1916, affirming that of the Sub¬ 
ordinate Judge, 2Dd Class, Ferozepore, 
dated the 16th August 1915. 

Dr. Uand Lai, for the Appellants. 


Mr. Levi DiaU for Chogat Singh, Res¬ 
pondent. 

JUDGMENT.—The land of Bbola Singh, 
defendant No. 1, was mortgaged with 
possession to Chogat Singh, defendant No, 2, 
by three deeds for Ra. 550, Rs. 50 and Rs. 200 
respectively. The plaintiffs allege that these 
mortgages were transferred to their father 
lahar Singh by Chogat Singh and that 
each deed bears an endorsement on it 
referring to the assignmeot. It is alio 
alleged that Bhola Singh orally mort¬ 
gaged this land to Iibar Singh for 
Re, 1,000 and that mutation of this mort¬ 
gage was effected but set aside on appeal, 
lahar Singh then sued Bhola Singh for 
poBBession of the land alleged to have been 
orally mortgaged to him, but his suit was 
dismissed oo the ground that he was unable 
to prove the mortgage. He then brought 
this suit for Rs. 1,000 mortgage money 
plus Rs. 600 interest and made Chogat 
Singh, Mala Singh and Biahen SiiJgh 
defendants as well as Bhola Singh. The 
Courts below have dismissed the suit, 
bolding that as regards Bhola Singh it is 
barred by Order II, rule 2, Civil Procedure 
Code, and the plaintiffs have no cause of 
action against the other defendanta. 

Mr. Nand Lai has argued the case on behalf 


of the appellants, sons of Ishar Singh, and 
has oontended that the present suit against 
Bhola Singh is not barred by Order II, 
rule 2, Civil Procedure Code, but he cites 
no authority in support of his argument. 

As pointed out in Qovind v. Paraahram 
(1), "Section 43 (corresponding to Order II, 
rule 2 of the present Code) is directed 
against two evils—the splitting of claims 
and the splitting of remedies, If a man 
omits from his suit a portion of his claim, 
he shall not afterwards sue in respect of 
it: if he omits one of his remedies, he 
cannot afterwards pursue it.” Now in the 
present case the plaintiffs’ cause of action 
was the alleged oral mortgage to Ishar 
Singh by Bhola Singh and the latter’s 
refusal to acknowledge it. Another part 
of the cause of action was the assignment of 
Chogat Singh’s mortgage rights which be 
had under three separate deeds of mortgage. 
The cause of action in both suits is, in 
our opinion, exactly the same. The plaintiffs 
had two remedies, one possession of the 
land; the other return of the money paid 
by their father. They ought to have sued 
for these remedies in the alternative in one 
suit. Having omitted to sue for the mort¬ 
gage money in the first suit they are, in 
our opinion, clearly precluded from now 
suing for it. We, therefore, agree with the 
lower Courts that the suit as against 
Bhola Singh is barred by Order II, rule 2, 
Civil Pi-ocedurs Code. We also agree with 
the learned District Judge’s reasons for 
holding that Ihe plaintiffs cannot sucosed 
as against Chogat Singh. Their father 
Ishar Singh paid Chogat Siogh Rs. 800 
for the mortgages which he held against 
Bhola Singh, and Chogat Singh was not 
to blame for the fact that his assignee failed 
in bis suit for possession of the land 
against the mortgagor. Plaintiffs’ father’s 
failure was really due to the fact that be 
did not get a properly registered deed of 
mortgage from Bhola Singh. The plaintiffs 
do not allege that their father was 
defrauded in any way by Chogat Singh 
und, therefore, they are not entitled to any 
relief on the ground of fraud. Chogat 
Singh is in no way to blame for the failure 
of the previous suit and we agree with 
ihe learned District Judge that he is not 


(1) 26 B. 101; 2 Bom, L. R. 864. 
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liable for fe>payment of tbe mooey wbioh 
Tsbar Singh paid to bim^ 

We aooordiogly dismiss tie appeal with 
ooste againsti Ghogait Singh, who aloxia is 
represented before ns. 


Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
First Civil Appeal No- 167 of 1917. 

September 4, 1918. 

Present: — Sir Daniel Twomey, Kt.. Chief 
Judge, ard Mr. Jnstioe Ormond. 

KO PU AMD ANOTBBB—DsFBND-fcMTS 
—Appellants 
versus 

MA THEiN YIN— Plaintiff—Responipbnt, 

Limitation Act f/X of 190SJ, Sch. 7, 68, appli~ 

cahilitij of—Prohate and Administration Act (V of 
1880, s. ^8—Administration security bond, suit on — 
Limitation applicable. 

Aa admiaisfcration aeoarity bond is not a bond 
subjeot to a condition as contemplated in Article 68 
of Bobedule 1 to tbe Limitation Act, consequently 
tbe period of limitation prescribed by that article 
does not apply to a suit brought upon a breach of 
the terms of the bond. Article 6S applies to a bond 
which is to become enforceable only when a specified 
condition is broken. The obligation to sue under 
an administration surety bond is liable to be 
enforced at once, and can only be avoided by the 
sureties showing that the conditions laid down in 
the bond have been fully carried out, or carried out 
as far as possible up to tbe time of the suit. The 
right to sue on snoh a bond acernes on failure 
of the administrator to comply with any of the 
conditions, or on the administrator putting it out 
of his power to comply with them, [p- 669, col. 1.] 

Mr. Chart, for the Appellants. 

Messrs. Giles and Doctor, for the Respond* 
eot. 

JUDGMENT.—This is a sait for the 
adminisiratioD of the estate of two deseased 
persons Eo Eala and Ma Nge, who died intes* 
tate in 1903. Tbe plantifE Ma Tbein Yin 
olaims as the sole heiress and the first defend* 
ant Ma Nyein Hla is the administratrix of 
the estate. Ma Nyein Hla obtained Letters 
of Adminisitration in May 180i. The 
seoorlty bond for Rs. 10,000 under section 78 
of tbe Probate and Adminiatratio Act 
was exeented by tbe second and 
third defendants, who are the present 



appellants, on tbe 16 th April IdOA 
that time the plaintiff A mindr sftid 

she states in her plaint lA fbe' 
case that she attained her rri: 


the 6th Marob 1914 (when she aiiafee^: 
(be age of eigbieen years). She brenght. 
(bis suit in April 1915 as an adnli and ^d" 
quesiicn was raieed at (bat (ime (£at Eb 0 | 
was still a minor. 


The surety bond is in the nsoal form*,- 
It provides that the soreties are bound in 
the sum of Re. 10,0.0 to be paid to the 
Judge of tbe Distriot Court, Hantbawaddyi 
for tbe time being and gees on to preearibe 
eertain eonditions whioh are to be folfillcd* 
by tbe administratrix. She has to iliaVer 
and exhibit an invenicry of the estate'^ bir' 
a certain date, and by another proseribed. 
date she has to furnish an aaoonni of bar 
administration. As to tbe residue of the 
estate she has to pay suoh persons as shall 
he lawfully entitled to it, and finally she 
has to deliver the Letters of Administration 
to (he Court. It is provided that on her 
fulfilling these conditions tbe sureties* obliga¬ 
tion is to be void and of no effeot, but it 
is otherwise to remain in full foree. 
This surety bond was assigned to the 
plaint £f on the 12th Marob 1915 under 
seotioD 7 9 of the Probate and Administra¬ 
tion Aot, and she filed her admiuistration 

suit on the 30th April 191^. 

The paitioular breaah of the bond alleged 
in the plaint is that the administratriit 
failed to band over the residue of the estate 
to (he person entitled thereto, namely, the 
plaintiff. 

Tbe appellants pleaded that the suit was 
barred by limitation. This plea has beed 
disallowed by the District Court, and the sole 
question in Ibis appeal is whether it baa 
been rightly disallowed. The Distriot Court 
held that as tbe plaintiff was a minor up 
to 19‘4, there was no one to whom the 
administratrix oould make over the residue 
of the estate, there being no ope from 
whom she oould receive a valid discharge. 
The Judge considered, therefore, that th^ 
breach of tbe bond did not osour, and in 
virtue of seotion 6 of the Limitation Aot 
the plaintiff’s oanee of aotion did not arise, 
till the plaintiff attained her majority in 
Marsh 1914, and that the period of three 
years’ limitation presoribed under A^M^lo 
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68 of the LimitatioD Aot did Dot bsgia to ran 
till then. 

In appeal it is oontended on behalf of 
the snretiea that a breaeh of the sarety 
bond oooQired when the administratrix failed 
to 61e an inventory within six months 
from the date of the bond and that limita* 
tion began to run from then. Assuming that 
Artiole 68 applies to the oise. no authority 
baa been shown for holding that limitation 
runs from the date when the inventory 
should have been filed. The ruling of this 
Court in Ahmed Moola Dairo^d v. Fatima Bee 
Bee (1) does not support this view, and the 
rulings of the Madras and Allahabad High 
Courts in Ramanaiham Ohelty v. Ragammal 

(2) and Kantee Ohandra Mukerji v. At i'Nabi 

(3) are also against it. It seems by no 
means clear, however, that Artiole 68 applies 
at all to a bond of this nature. The 
Allahabad High Conrt in the ease oited did 
not mention what artiole they o^nsidered 
to be applioable, but as the learned Judges 
held the period of limitation to be six years, 
it would appear that they were not applying 
Artiole 68, bat probably oonsidered that 
Artiole 120 should be applied. Article 68 
providee for the oase of a bond eubjeot to 
a condition and (be period of limitation 
under that Artiole ie three years from the 
time when (be oondition was broken. Bat 
a bond under section 78 of the Probate 
and Administration Act doee not appear to 
fall within the description of abondsubjeet 
to a oondition as contemplated in Article 
68. That ar^ole appears to apply to a 
bond wbioh is to become enforceable only 
when a specified condition ie broken. The 
obligation to pay under an administration 
surety bond is liable to be enforced at 
once, and can only be avoided by the 
sureties showing that the conditions laid 
down in the bond have been folly carried 
out, or oarried out as far as possible up to 
the time of the suit. The right to sue on such 
a bond would accrue on failure of the 
administrator to comply with any of the 
conditions or on the administrator patting 
it oat of his power to comply with them. 
The fact that no action is taken on the breach 
of any one or more of the various enooessive 

(1) 26 Ind. Cas, 50fi; 8 Bur. L. T. 50; 8 L. B. R. 99. 

(2J 27 Ind. Cas. 819; 17 M. L. T. 61. 

(8; 9 Ind. Cas, 935; 33 A. 414; 8 A L. J. 199. 


conditions aoDt.»Iudd in such a bond would' 
not bar a suit on a breach of a eubseqaent' 
condition. This view is in accordance with 
that expressed in the Madras oxse oited 
abjve. 

In the present case'as the District Court 
has held that as there was no perjon woo 
could give a valid discharge for the residue 
of the estate until the plaintiff had attained 
her majority (less than three years before 
tbe suit), the plaintiff’s cause of action on 
the breach of tbe condition as to payment 
of tbe residue would not ariee till then. 

It has been argued for the eppellants 
that the administratrix Ma Nyein Hla was 
also tbe gnardian of tbe minor plaintiff 
under tbe Guardians and Wards Act end 
that when tbe administratrix bad realised 
the estate, she held tbe property as guardian 
on behalf of tbe minor and in effect handed 
over tbe share of tbe minor to tbe person 
properly entitled to receive it and, therefore, 
that tbe euretiee are not liable for any 
maladministration of the estate by the 
administratrix. There would no doubt be 
much force in this plea if the admlnistra* 
trix Ma Nyein Hla were in fact the duly 
appointed guardian of the minor. The 
Madras case already oited is an authority 
for tbe proposition that, when tbe adminiS' 
tration has b?en completed, if the adminis- 
irator can oontioae to held tbe property in 
some capacity other than that of adminis 
trator, then tbe presumption is that he is 
boldiog tbe property in that other capacity. 
It is clear, however, that tbe plea must fail 
on tbe gronnd that tbe administratrix Ma 
Nyein Hla was not in fact appointed to be 
the gaudian of Ma Tbeiu Yin. It is true 
that the Letters of Administration issued 
to her in 1903 were granted on her appli. 
cation that she should be appointed as guar* 
dian of tbe minor. In passing orders in 
that ease (Civil Miscellaneoas Case No. 34 
of 1903 in tbe District Court of Hantha- 
waddy) the District Judge obierved “the 
minor, a little girl, has been, and is still 
living with petitioner who seems to me a 
suitable person in every way to be guardian 
of her person and property, and Letters of 
Adrnirii.slration may issue to Nyein Hla as 
prayed.” U appears, therefore, that Ma 
Nyein Hla, having first applied to be the 
guardian of the minor, afterwards foand it 
more convenient to be appointed as administra* 
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trix of the estate and abandoned her appli- 
eation to be appointed guardian. The Privy 
Council case of Uungniram Marxoari v. 
OuTB^ihai Nand (4) has been cited to show 
that when a Court to which an application 
has been made for a oertideate of guardian¬ 
ship has adjudged the applicant entitled to 
have one, he then substantially obtains it. 
although the actual certificate may not be 
drawn up or issued at the time, In tfcat 
ease the Judge passed a definite order on 
the application for a certificate; application 
allowed.” Their Lordships say; When 
the Court makes that enquiry and comes to 
a decision that the apFlio^tion should be 
allowed, that is doing all that is eubstan. 
tially necessary in the matter; and when the 
order is made that the applicant shall 
have his certificate, the applicant really then 
obtains his certificate.” But the present 
case must be distingnished from the above 
inasmuch as the District Court passed no 
order on the application for a certificate, 
but clearly with Ihe assent or at the in¬ 
stance of the applicant granted lier 
of Administration instead. It must be held, 
therefore, that Ma Nyein Hla was not appoint- 

ed guardian of the plaintiff. 

On these grounds we hold that the suit 
against the sureties was not barred by 
limitation, and we dismiss this appeal with 

costs. 

Appeal diimUsed. 

U) 17 C. 347; I. A. 195; 13 Tnd. Jur. 419; 5 Par. 
P. C. J. 4C3; 8 Ind Dec s ) 770 


PATNA HIGH COURT. 

Secokd Civil Appeals Nos. 1295 and 

12^6 CP 1918. 

May 10, 1920. 

Mr. Justice Sultan Ahmed. 
RADHK MANDER and otbers— 
Deezn DANIS—Appellants 
versus 

fakir MANDER and otebbs— 

Plaintiffs—Respondents. 

Easement, suit based upon—Easement not established 
—iiatural right, decree, whether can be based on— 


Natural right.not specifically pleaded—Appellate Court 
whether can make new case not set out in plaint. 

Where a plaintiS claims a right baaed upon 
easement and fails to establish the exercise of the 
right for the statotory period, he cannot succeed 
upon his natural right, and it is not open to the 
Court to make out a case not set up in the plaint 

and grant relief, [p. 971-, col. 1.] _ 

PlaintiS sued for a declaration of right by ease¬ 
ment to two mochas for draining off rain water from 
his lands, but ho failed to establish the exercise of 
the right for the statutory period. The Appellate 
Court, however, gave him a decree, holding that he 
was entitled to the natural flow of the water through 
the mochas. In second appeal: . 

Held, that the decree could not be maintaineds 
that the plaintiff having failed to establish the 
easement asserted by him, it was not open to the 
Appellate Court to change the claim into one for 
the flow of natural water; that the plaintiff c^ld not 
succeed upon his natnral right to dram off water 
from higher to lower lands in the absence of evidence 
that the water flowed in the usual coaree of nature 
and in undefined channels, and that to succeed upon 
his natural right, the plaintiff must have specifically 
pleaded such light, [p. 971, cols. 1 <fe 2-1 

Appeal from a decision of the Subordmate 

Judge, Bhagclpore. 

Mr. 8ivn Narayan Bess^ for the Appellauta. 

Mr. Baikuntha Nath Mitter, tor ihs Respond¬ 
ents. 

JUDGMENT.—These two appeals arise 
out of one suit instituted by the plaintiffs 
for a declaration of right of easement m 
two narrow strips called Moohae, and for 
remcval of an obstruction placed by tbe 
defendenfs in them and for injunction and 
dBinegCBe Tbe plaintiffs' ease 10 Ibat theee 
Mcobas were needed for draining off 

water and theiainral slope was from north 

to ecnlh and west to east, that these Mochas 
bad been in existence for 21 or 25 years 
and daring all these years the rain water 
bad been flowing through the said Mochas. 
The defendants’ oaee was that the suit was 
not maintainable, that the landlord was a 
neoesEary party, that the Mochas 
passages for water but were parti l^^^® 
used as foot paths only, that the plaintiffs 
had not aeqaired prescriptive right to the 
passage of water through tbe two Mochas 
and that the story of the obstrnotion was 
false and that the plaintiffs had incurred no 
loss and as soah the suit was liable to be 
dismissed. The trial Court held that the 
plaintiffs had establiebed their right to the 
Mochas in the eouthern block and that the 
defendants bad restrained the flow by ebitruot- 
ing tbe passage of the water and so gave a 
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^peoial deoree to the plaintiffs. In appeal 
the learned Jadge held, and in my opinion 
very rightly, that the olaim based upon 
easement oompletely failed, inasmnoh as apart 
from the fact that they had not established 
their exeroise of the right for the etatatory 
period, they bad not made the landlord a 
party and, therefore, he held that the plaint* 
iffs oould not get a deelaration of the 
right based on easement. Bat by a oarioos 
process of reaEoning and misoonoeption of 
law be has made oat a new ease for the 
plaintiffs and given a deoree to them. He 
has held that the plaintiffs are entitled to 
the natnral ffow of water through the Moohas 
and that the defendants have got no right 
to pat any obstrootion in them. A reference 
to parapragh 4 of the plaint will show that 
the plaintiffs’ oaee was that they dag oat 
earth and conetraeted these Moohas for the 
outlet of rain water from the Barethas, and 
this they did over 24 or 25 years ago. His 
whole case was based upon the right to 
take water through these two artidoial 
Moohas and he based his olaim entirely on 
the exeroise of this right for a period of 24 
nr 25 years. How on this oase in the plaint 
the learned Jadge ooald change it into a 
olaim for the flow of natnral water it is im¬ 
possible for me to anderstand. There is 
no doubt that not only has every landowner 
a nataral right to oolkcb and retain within 
the limits of his own land snrfaoe water not 
flowing in a dednite ohannel bat he has 
also the right to drain it off on his neigh* 
boar’s lower land or pat it to whatever ase be 
pleases, bat as was held in Arkwright v. 
Oell d) and Young ^ Co ^ v. Bankier Dig. 
tillery Oo. (2) “tboagb there is a natnral 
right of drainage from higher lands to lower 
lands of water flowing in the nsnal ooarre 
of nature and in undedaed ohannel?, there 
is no obligation upon an adjoining landowner 
to submit to ao artidoial disobarge from bis 
neighbour’s lands anless be is bound by an 
easement to do eo.” The oase of easement 
asserted by the plaintiff has failed, so the 
plaintiff cannot euooeed upon his naturalright 
to drain off water from higher lands to lower 
lands anless it is established that tte water 
flows in the nscal oonree of nature and in 

(1) (1839) 6 M. & W. 203{ 2 H. & U. 17; 8 L. J. 
Ex. 201j 161 E. R. 87i 62 E. R. 671. 

(2) (1893) A. C. 691; 69 L. T. 838; 68 J. P. 100. 


nndedned ohanaels. 6 d the ease set op in 
the plaint itself it is perfectly elear that this 
olaim, tbongb raised for the plaintiffs by tbe 
learned Subordinate Judge in appeal, oannot 
be raised by the plaintiffs themselves. It is 
an elementary prinoiple that if tbe plaintiff 
bases bis olaim upon tbe natural right, be 
mustspeoidoally plead it This, however, as I 
have Ehown, far from having been speoidoally 
pleaded, was not pleaded at all. It has, bow* 
ever, been suggested by the learned Snbordi* 
Date Judge that as the plaintiffs asserted that 
the defendants bad oommitted a nuisauoe, tbe 
plainiffe were entitled to the abatement of 
that nuisauoe. This oao only be possible if 
the plaintiffs oao suooeed in showing that 
they were entitled to dig earth from the Mo* 
ohas wbioh they have done. This oo tbe 
findinga of tbe Subordinate Judge the plaint¬ 
iffs have failed to prove. In my opinion it 
is impossible to uphold the deoree of the 
lower Appellate Court on the ground on 
which it is based. The result is that this 
appeal is deoreed and tbe appellants are 
entitled (o oosts in this Court as well aa in 
tbe Courta below. 

Appeal decreed. 


LAHORE HIGH COURT. 

Secowd Civil Appbil No. 382 cp 1920, 

May 2i. 1920- 

Bre$enU — Mt. Shadi Lai, Chief Justice. 
GOBIND SAHAI— Difendimt— 

Appellant 

versus 

RAM CHAND— Pliiktiff and LADHA 
MAL— Defendant—Respondents. 

Coitf—Uhcrction of Court, hoiv to be — 

Appeal, lehen cofnpetent. 

Courts have full discretion in tljo matter of 
award of costs, but that discretion is not un arbitrary 
one and must bo ox<rcised in accordance with 
general principles [p. 97?, col. 1.] 

Jn a pre-ompfiou case the plaintiff’s right of pro 
emptiou was admitted, the only point in controversy 
bvuig the price payable. The District Judge, dissent¬ 
ing from tlio Court of lirst instance, held that the 
whole of the price was paid before the Siib-Rc^is- 
trar and that, there wa,3 no proof of the rotiiru’of 
any part of the pri<-e. lie accordingly uccepied tl o 
vendee’s appeal a« to the price, but did‘not =eb 
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aside the first Court’s decree awarding costs against 
him. The vendee filed a second appeal in the High 

(I ■ that in the circumstances of the case the 
Court of Second Appeal was entitled to entertain an 

appeal on tho question of costs; 

4*21 that the vendee, having defeated his adversary 
on the only point in controversy between them, was 
entitled to recover his costs. 

Second appeal from the deeree of the Die- 
triofc Judge. Gojranwala. dated the 10th 
November 1919, modifying that of the Junior 
Sobordinate Judge, Gajranwala, dated the 

8bh May 1919. ,, c- \t * 

Mr. T>, 0. Ralli for Mr. Kanwar Narain, 


for the Appellants. 

Mr. Qohind Ram, for the R3Bpondent. 
JUDGMENT.—This appeal whioh is from 
an appellate decree relates to oosts only. 
It is oontended by the learned Counsel for 
the respondent that no appeal lies. I am 
unable to aooede to this oootention. It is 
true that Courts have full disoretion in the 
matter of awarding eosts, but that disoretion 
is not an arbitrary ore and must be exeroiaed 
in aooordanoe with general principles. This 
rule has been enunoiated in several judgmenls; 
Vide, inter olio, Daulat Ram v. Durga Prasad 

^^Now what are the relevant faota of this 
ease? The plaintifi’e right of pre-emption 
was admitted by the vendee, and the only 
point in controversy between them was 
whether the pre emptor should pre-empt the 
property on payment of Ra. 1,500 for which 
the sale had been effected. Now the Dis¬ 
trict Judge, diseenting from the Court of 
erst instance, holds that the whole of the 
price was paid before the Sub-Registrar and 
that there is no proof of the return of any 
part of the price. The learned Judge fur¬ 
ther tinda that the market value of the pro- 
party is not less than Rs. l,5./0. He has 
accordingly accepted the appeal of the ven- 
dee as to the price, but has not set aside 
the decree of the first Court awarding costa 
against the vendee. Indeed the ma’ter has 
been entirely overlooked by him, nor has he 
given any reason whatscever why the vendee, 
when he defeated his adversary oa the only 
point whioh was in issue before the Appel¬ 
late Court, should not have recovered his 
costs in that Court. 

In the^e oirounistanoes I am of opinion 
that the Court of second, appeal is entitled 


p) 15 A. 333} A. W. N. (1893) 110. 


tisati' 

I 

to entertain tan appeal on the (jnertioU J 
of costs. I, therefore, allovf the appeal, ' 
and direct the plaintiff to pay the ooita of 
the vendee in all the Courts. ' 

As regards oroes-objeotione preferred by 
the plaintiff, it is sufficient to say that they 
challenge the finding of the District Judge 
on the question of price which finding, bein^ 
one of fact, cannot be assailed. Tho eroee* 
objections are, therefore, dismissed with 
costs. 

Appeal allowed. 


LOWER BURMA CHIEF COURT. 
FnsT Civil Appeal No. 43 OP 1918. 

November 25,19.8. 

Pi-eseni:—Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Jastice Ormond 
MA DWE —DBPaNOANT—A ppellimt 

\ersus 

MA TIJJILUN—Respomdbnt PbiiNtiFP 

BiMhtH*. Laio, Btinnese—Joint and separate pro- 
pertg-^Obliffation incurred during Tnarriagebut dts- 
choracd after death 0 /husband, whether can be deottea 
to joint account-^Gift of separate property by one party 
during marriage^Property inherited during marrta^e 

—Profits, division of, rule o/—Nissayo and uisaifco, 
rule of, applicahiiily of—Civil Procedure Code (Act V 
0 /1908;, a. XIVI, r. 14 ( 2 )—Commissioner, report 
of—Objection not taken before trial Court, whether can 
be taken in appeal. 

In deciding what is joint property under B^ese 
Buddhist Law, all payments of money the obligati^ 
for which was undertaken during coverture must oe 
debited to the joint account, even though the 
payment was made by the survivor after the deam 
of the other party to the marriage, [p. 973, ool. 

A gift of the separate property of ©a®®*.;"® 
parties to a marriage, even though the “am® Of th 
other party is joined as donor, must be hold to oe 
made out of the separate property of the party to 
whom the property belongs, fp-974, col. I J 

Profits of property inherited by either ol tn 
parties to a marriage during coverture are to he 
divi(l-*d equally between tho parties, and the same 
rule applies to the profits of the separate 
brought by either party to the marriage. LP- 

The\ule of nissaj/o and nissito does not apply 
the profits during coverture of the separate property 
of either of the parties, [p. 978, col. l.J 

The proper time for an aggrieved party to objeo 
to the findings of a Commissioner is when the partie 
are called upon to state their objections .for tq - 
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coDGideratlon of the trial Court, aud if either party 
' fails without safficieat cause to state his ubjeotions, 
he cannot be heard on those points in the Appellate 
Court, [p. 796, col. 1,] 

Mt. Qinwala, for the Appellant. 

Messrs. QUeat^Ld Onniston, for the Respond* 
ent. 

JUDGMENT. 

Twoviet, C. J.—The plaintiff respondent 
Ma Tin Lnn jointly with her brother 
Mamg Ba Hla obtained a deoree in First 
Oiyil Appeal No. 122 of 1911 of this 
Court against the defendant appellant Ma 
Dwe, their step mother, for an eighth 
shire in the joint property or le.tetpwa 
of the marriage of Ma Dwe and Po Aungi 
who was father of the plaintiffs. Sob- 
eeqnently the seooad plaintiff Maung 6a 
Hla died, and the surviving plaintiff 

Ma Tin Luu is admittedly entitled to 
the whole of the one-eighth share 

deoreed in favour of hereelf and her 
brother. The ease was.remanded to the 
Distriet Court whiob was direeted to decide 
the remaining issues viz .ascertain the 
Ultetpwa properties of the marriage, and 
to deeide the amount to which the plaintiffs 
were entitled under the decree. The District 
Court thereupon referred the case to a 
Commissioner to take accounts, and after 

ooDsidering the Commissioner’s report 

awarded Ma Tin Lan a decree for 
Ri. 39,592-13 minus plaintiff’s one-eighth 
share of the aggregate costs of the suit. 
The defendant Ma Dwe appeals against 
this decree on various grounds of fact 
and of law. 

In calculating the amount of the Icttetpwa 
the Court deducted in Ma Dwe’s favour 
all the sums which were held to have 
been expended hy her and her busband 
Po Aung jointly during the period of 
coverture on charities and works of merit, and 
three of Ma Dwe’s objections to the District 
Court’s decree relate to large items of ex¬ 
penditure of this class. These three item? 
are: (1) a sum of Rs. 10,000 spent on gilding 
a Zaungdau or portico at the 'jortbern 
.entrance to the Shwa Dagon Pagoda, (2) 
a earn of Rs. 3,000 spent on building a 
Zayat at the Konan Kyaung in Pazand- 
aung, and (3) alleged gifts of 100 acre? 
of land valued at Rs, 40.000 for raligioa? 
purposes. 

It waj bald by tha Cj’-unioiiouer w'l'j 


took aoocuois that the expenditure on 
gilding the Zaungdao was incurred in 
Maung Po Aung’s lifetime, and, therefore, 
this sum of Be. 10,000 should be deducted 
from the total amount of the letteiptea. 
The District Court, however, held that the 
expenditure of this sum took place after 
Po Aung had died and that, therefore, it 
should not debited to feft.tpwa, beiog a 
work of merit undertaken by Ma Dwe on 
her own aoconnt. The oontraob for building 
the ZauDgdan was given in October 19D4 
and according to Saya Hnya, the builder, 
the work tock more than one year and 
seven months to build. So that it oculd 
not have been doisbed before the end of 
May 19C6, U Po Aung died in June 
1S03. The gilding wis not done by 
Saya Hnya. but by another ocntraotcr 
n Kanng. U Kaung saya that Po Aung 
was alive when the work was finished. 
Ma Dwe berself states that Po Aung was 
alive when the gilding was done, but she 
admits that gilding is not done during 
the rains, and, tberefcr', even assuming 
that the aotaal building was completed 
as early as June 1906, it seems 
unlikely that the gilding which took from 
four to six months was completed before 
Po Aung’a death on the first of November; 
but in order to charge this expenditure to 
the Uttetpwa account it is not necessary 
that the actual gilding should be completed 
during coverture, -t would be sufficient if 
the obligation was entered into by the 
husband and wife jointly. Before the Com¬ 
missioner it was apparently contended on 
behalf of the plaintiff that the contract 
was not made until the middle of 126S, 
i. e., about October 1903, Mr. Ormieton 
urged that the contract mast have been 
made when Po Aung was “dead or just 
about to die.” Bnt even if the contract 
for the work had been enterei into bsfore 
he died, that wonld be a suffijieut reason 
for charging the whole expenditure of the 
gilding to the loftfipri’u acjount. As regards 
this item of tts. lO.ODO, therefore, I would 
dissent from the tindiog of the District 

liilge. and reitorethat of the Commissioner 
iebitiug this amount lo the lett^tiv.oi. 

Toe /> vyat at the K!on\n Kyauug was 
almittedly herun after the gilding'of tbo 
Shwo T)ig)n Zrangdan hid boon oompletod. 

I thick, thoroforc, th.it t’ vo c.iri ho eg 
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doubt that the Diatriob Court was right 
in deoiding that the expenditurB o! 
Ra. 3,000 on the Ziyat was influrred after Po 
Aung’s death, and oouU not properly be 
charged against the leltetpwa aoaonnt. 

Next as to the alleged gifts of land for 
religions merit the Commissioner found that 
an area of 100 aorea was given by Ma 
Dwe for the upkeep of a Zaungdan at 
Pegu and that this gift was made in the 
lifetime of her husband U Po Aung. The 
Commissioner considered that the position 
was the same as if the pat/in land had 
been purohastd from MaDwe by the joint 
estate for the purpose of a joint gift. As 
to the remaining 300 acres the Commis¬ 
sioner found that the gift was made after 
Po Aung’s death and that the value of 
these 300 acres should, therefore, not be 
charged against the lettetpwi. The District 
Court conBrmed the finding of the Com¬ 
missioner in disallowing the 300 aoras gift, 
but it disallowed also the alleged gift of 
lOO acres on the ground that the 
land still remained Ma Dwe’a pay in 
property at the time of the gift, and, 
therefore, the value of it could not be 
debited to the lettetpwa account. The 
whole of the 400 acres alleged to have been 
a gift for religious purposes was Mi Dwe’s 
afef or payin property, and even if she 
had during the period of coverture with 
Po Aung disposed of these lands by a 
valid gift, the value of the land could not 
be debited to the letUtpwa account. The 
mere fact that Po Aung’s name was joined 
with that of his wife Ma Dwe in the 
invitation Exhibit 4 relating to the 
ICO acres gave Maung Po Aung no interest 
in the lands. It merely indicated that 
Ma Dwe wished her husband to share in 
the merit which she hoped to acquire as 
the reward of her piety. But so far as 
the evidence shows, there was no out- 
right gift either of the 100 acres or the 300 
acres. Exhibit 4 is a rhymed invitation 
to a dedication ceremony of certain reli- 
ffious buildings erected by Ma Dwe and 
her husband Po Aung in 1263 B. E. The 
ceremony was to be held on the 12th 

waxing Nadaw 1263 (22Dd December 1901) 
at the Shwemawdaw Pagoda, Pegn, and it 
mentions inter alia a perpetual gift of 
100 acres of paddy land for the upkeep 
pf the Pagoda. Speaking of this oeremony 


Eid20 


Ma D ne herself states in her evidence:— 
**I made gifts to the people in general. 
The 100 acres of paddy land for the 
upkeep of theZaungdan at the Shwemawdaw 
Pagoda were not given to any one; but I 

kept them in my possession, and the rents 

of these 10 J aoras I have eet aside for 
repairs to the Zaungdan.” It appears that 
an address was read out at the oeremony 
and in that address some mention was 
made of the gift of land for the upkeep 
of the Zaungdan. Ma Dwe never parted 
with possession of these lauds; she hM 
been collecting the rents ever since, though 
she states that after deducting taxes ehe 
made over the balance of income from 
the lands to oartain Pongyis, etc. Seeing 
that no donee was indicated, that no 
specific lands were mentlone^, that M> 
Dwe retained the title deeds in her poasw- 
sioD, and has continued to deal with the 
lauds in every respect as if they belonged 
to her, it cannot bs held that there 
an outright gift of the 100 acres in 1263. 
Ma Dwe’s action at the dedication oereoaony 
at moat amounted to an undertaking 
not to any one in particular, but to the pubhs 
generally) that she woold devote the pro¬ 
duce of 100 acres of her lands to the 
upkeep of the Zanngdan at the Shweipew* 
daw Pagoda. Exhibit 8 is an invi¬ 
tation to a similar ceremony in Hnaung 
Tagu 1269 (April 1908) i. e., eighteen 
months after Po Aung’s death. It was 
at this oeremony that the gift ® . . 

acres (of unspecified land) to Pongyia la 
alleged to have been made. There ar® 
clearly no grounds for charging the va uo 
of this land against the lettetpwa 
I think, therefore, we must agree wit ® 
District Judge in refosiog. to make any 
deduction from the lettetpwa aoooun^ i 
respect of lands alleged to have bsen given 


for religious purposes. 

The parties arrived at an agreemen 
to the total amount of the rents 
from Ma Dwe’s payin property during ^ 
coverture and as to the amount of 
paid to Dovernment on this props 
(statement No, 4). They also ^ 

to the amount of rents received t ^ 
immoveable properties purchased 
coverture and as to the revenue pai . 
Goverument ou these properties (stawm 

No. 6). But in both eases Ma Dwe olaimea 
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before the OommieetODer that oertaio other 
expenses of oolleotion ehoald be dednoted 
in her favoar. In the ease of statemeDt 
No. 4> she olaimed that these expenses 
amounted to Bs, 28,419 12-0 and in the 
ease of statement No. 6 to Rs. 16,941. 
The Commissioner in both eases refused 
to allow these allegfed extra expenses to 
be dednoted. He held that Ma Dwe had 
failed to prove that any spesial expenses 
of oolleotion were inonrred over and above 
the wages (whioh the Commissioner allowed) 
of the men aotnally engaged in oolleoting 
the rents. We are asked to take these 
claims of Rs, 28,419.12 0 and Re. 16,941 
into ooDsideration and to allow them. Bat 
when the Commissioner's report was 
before the District Court, the defendant 
Ma Dwe raised no objection whatever to 
the Commissioner’s adverse Bndings with 
respect to these claims, although the 
fullest opportunity was given to both 
parties to file objections to the Commissioner’s 
findings, it was eertaioaly Ma Dwe’sduty 
if she persisted in her claims as to extra 
expenses of oolleotion, to object specifically 
in the District Court to the Commissioner’s 
adverse finding with respect to these olaime, 
Mr. Ginvala argues that although he made 
no objection in the District Court, he is 
at liberty to re open the matter before ns 
in appeal. This is tantamount to saying 
that a party is entitled to ignore altogather 
the proceedings in the District Court, if 
the result is unfavourable to him, and’ to 
oballenge any of the Commissioner’s findings 
wr the first time in appeal from the 
District Court’s decree. This can hardly be 
the intention of the provisions of the Civil 
Procedure Code relating to commissions to 
examine accounts. It is true that the 
rules in Order XXVI do not require the 
parlies to file objections before a fixed date, 
and It has been held by the Calcutta High 
Court in 5 M. 8. Ohetty v. Mahomed Essa 
aaheb (l) that the Appellate Court’s duty is 
oommensurate with that of the trial Court; 
and if it IS dissatisfied with the proceedings 
in whole or in part it is incumbent on it 
to do what the lower Court ought to have 
done, namely, set them aside either wholly 
or partially, and send the matter back 
for such further enquiry as may be neces- 


ease, the duty oast upon the trial Court 
(vie. to satisfy itself that the Commissioner’s 
proceedings are fair and in aooordanoa with 
law) is in practice modified to this extent, 
that it is usual to confine the examination 
to those parts of the Commissioner’s report 
to whioh exception has been taken by the 
parties. This is an obvious and well* 
recognizsd limitation and it applies not only 
to the examination of the proceedings by the 
trial Court, but also to the subsequent exami* 
nation, if any, by the Appellate Court. The 
proper time for an aggrieved party to object 
to the findings of the Commissioner is clearly 
when the parties are called upon to state 
their objections for the consideration of the 
trial Court, and if either party fails with¬ 
out suffisient cause to state his objecttons, 
then ho cannot be beard on those points 
in the Appellate Court. 

The only other question raised at tie 
bearing of the appeal was whether the 
whole of the profits of Ma Dwe*s poyin 
property could be treated as lettetpwa or 
whether only a part of these profits should 
bo treated as letfetpwa, the remainder 
being Ma Dwe’a paiin. Mr. Ginwala bases 
hie argument on the assumption that if 
Ma Dwe and Po Aung had effected a 
divorce by mutual consent, the profits of 
Ma Dwe’a payin property received during 
coverture would have been divided between 
them in the proportion of one-third and 
two thirds, one third going to Po Aung 
as the defendant (niasito), and two-thirds 
to Ma Dwe as the party ‘ by dependence 
on whom” the property was obtained 
{uissayo). But this assumption is) incorrect 
The subject of the division of profits on 
divorce was fully examined in the case of 
Mi Myin v. Nga Twe (2). It is there point¬ 
ed out that in the case of property inherited 
by one eponae during coverture, the parti- 
tion of the profits made during coverture 
should be equal, and the same rule applies 
to the profits of lando brought by either 
spouse to the marriage, t.e., afet or payin 
property, The husband and wife live 
together and presumably manage their 
ooncerne together, and even where the 
profits arise from the separate property 
of the one, the other would either be u 
charge of the property, or woolt^ bg , 7 : 

(2) U. B. B. (1904-190(5), Bu^clLLu iarv, DlvoZ, 

P* 1V| 
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ing the domestio affaira of the family, op 
in the case of the wife, wonld be ministeriog 
to the other’s domeBtio comfort, and would 
give him leisure to attend to his outdoor 
buainesB. See Maung Shite Kgon v. Mr 
Min Dire (3). Though property may have 
aome from either the eide of the husband 
or the wife, they would be dealing with it 
together, or their joint labours would be 

Buoh as to justify the profits being regarded 

as acquired equally by both. U la clear 
from these ooneiderations that the relation 
of ni»$avo and nisiito does not exist with 
respeot to the profits during oovertnre of 
the payir> property of either sponse. Ma 
X)w6 ID tor 0 vid 6 Dd 0 stateB that Po Aud? 
took no part in the oolleotion of the rents, 
and that she managed everything oonoern- 
ing her property. Bat this statement is 
plainly ineredible. There is no reason to 
snppose that Po Aung was an exeeptional 
husband in this respeot, and that he did 
not take a share in the management of 
his wife’s property just as any other 
Burmese husband wonld. Bat even if the 
rale as to nitsayo and nitsito did apply 
to the profits of the papfn property, and 
the division in cate of divoroe should there¬ 
fore be unequal, it does not follow that 
the step child Ma Tin Lun in this case 
should get less than one eighth of whole 
profits. She is entitled to one-eighth of 
the whole profits beoanse they are wholly 

^'^ThTonly change, therefore, which I would 
make in the account drawn up by the 
District Court is to add to the expenditure 
^de the sum of Rs. 10,010 spent on gilding 
the Zanngdan at the Shwae Davon Pagoda, 
The efieot of this alteration is to reduce 
the net value of the hftetpua property from 

Bb 3 16 742 9 0 to Ra. 3,0>,742 9 0 and the 

plaiut.ff4 cue eighth chare will be reduced 
proportionately. The appeUant is entitled to 
Lr costs ontheamcunt by which she anc- 
ceeded in this Court, namely one-eighth of 
Rg 10 000 and will recover coats in the 
proportroo of Be. 1.2c0 to the total value of 

the appeal. 

Obmobd, J.—I concur. 

Appeal allowed in part, 

(3) S.J. I’-O. 
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MADRAS HIGH COURT. 

Appeal against Appeilate Ordeb No. 31 

OF 1918 ^ 

AND * 

OlviL Revision Petition No. 629 of 1918. • 

March 16. 1920. 

Pteseni: —Mr. Justice Oldfield and - 
Mr. Justice Seshagiri Aiyar. 

ABUMUGAM PILLAY— PetitioaEb— 

Appellant 

tersus 

KRISHNASAWAMI NAIDU and othbes— 
Bbspondbntb Nos. 1 and 5 and Legal 
Representatives of Respondent 
No. 2 Respondents 

Ciiil Procedure Code (Act V of ■ 1908^, 0. XXIII, 
r. ^-^-Arrangement hetiveen parties before decree to 
treat decree as in part inexecutable, enforceability oj, 

Aa arrangement between the parties to a suit 
made before decree to treat the decree as In part 
inoxccutable cannot be given effect to by Courts. 

C/»fdambaram Chettiar v. JCiiahna Vathiyar, 37 Ind • 
Cas. 836: 40 M. 233: 21 M. T.. T. 24; 5 L. W. 132; 
(1917) M. W. N. 44; 32 M. L. J. 18. explained. 

Rama Ayyanv. Sceenivasa PaUar, 19 M. 280; 6 M. 
L. J. 218; 6 Ind. Deo. (n. s.) 865, not approved- 

Appeal against the decree of the Diatriet 
Court, Madura, in Appeal Suit No. 106 
of 1917, preferred against the order, 
dated the 13th February 1917, of the Ooiirt 
of the Distriot Munaif, Dindigul, in Ezeputic^ 
Appeal No. 801 of 1916, in Ezesqtipo 
Petition No. 860 of 1915, in Original Suit 
No. 255 of 1912. 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
decree of the Distriot Court. Madara, ip 
Appeal Suit No. 106 of 1917, preferred 
against the order of the Court of the Distriot 
Munsif, Dindigul, in B. A, No. 601 of 1916i 
in E. P. No. 260 of 1915, in Original Suit 
No. 255 of 1912. 

Mr. F, 8. Jayarama Aiyar, for the Appelr 
lent. 

Mr. K, S, Qanapathy Aiyar, for the Eesponr 
dents, 

JUDGMENT. 

Oldfield, J.—On the question whether 
effect has been wrongly refused to the 
arrangement made before decree, 1 observe 
that OhidamharamOhetiiar y. Krishna Vathiyar 
(1) dealt with an arrangement to poatppnj 
ezeontioD. not with one, auoh as ia pleaded 

(1)37 Ind. Ca.s 836; 4'J M. 233; 21 M. L.T. 24; 
6 L. W. 132; (1917) M. W. N. 32 M. L. J. 18. 
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heroi for the deoree being treated as in 
part inexeoatable. An arrangement of tbs 
latter deeoription bas reoeived effect in thia 
Oonrt, as far as appears from authorised 
reports, only in one ease, Rama Ayyan v. 
Sreenivata Pattar (2), tbedeoision of a single 
Judge; and I do not think that the deoision 
in Ohidamharam Ohettiar v. Krishna Vaihiyar 
(1) obliges ns to extend the principle 
to the extent required by appellant’e conten¬ 
tion. 

. The other objection to the sale is. that it 
was obtained and carried tbrongh by a per¬ 
son having no anthority from the decree- 
holder in the matter. The objection is 
pressed here in the shape of a contention 
that the whole prooaedings from and in* 
clading the final deoree were taken withont 
notice going to appellant or the jndg- 
ment-debtor and that they, therefore, were 
vitiated bj fraud and cannot be sustained. 
But on the assumption, which at present 
rests on mere assertion, that the purchaser 
was a party to that fraud, there is still 
the fact that the absence of notice to ap¬ 
pellant or the debtor was never distinctly 
alleged or, so far as appears, relied on in tbs 
lower Courts or in the grounds of appeal here. 
In fact, 80 far as we are able to test 
this case, by refeieoco to the final dsores, 
we observe that the mention in it of the 
judgment-debtor as absent U ground for a 
presumption that he bad bad notioo and 
disregarded it, and then his remedy was 
by proceedings to have that deoree set aside. 
This objection also to the lower Appellate 
Court’s dooision is, therefore, untenable, 

The appeal against appslUte order is dis¬ 
missed with costs. The civil revision 
petition is dismissed; no order as to costs. 

SoBsaioiat Aitab, J.—I agree in the main 
with the obfervations of my learned brother 
in the jadgmant just nov delivered. In 
Ohidamharam ChHtiar v, Krishna Vat\iyariX) 
1 rested my oonclusion on the theory of 
stare decists. It is argued before us by Mr, 
Jayarama Aiyar that it folio vs from my 
judgment in that oa^e that all tbs oases 
referred to therein as supporting the theory 
of stare dscist* miat b) taken bava baen 
acsepted by me as oorraot. I do not think 
this suggaatioQ is well founded. The course 

(2) 19 M. 230j 6 M. L. J. 21S; 6 Iml. Deo {s a) 
865. 


of decisions was referred to for the general 
proposition that procedure arrangements are 
withiu the language of section i7. I did not 
intend to accept as correct every one of the 
decisions ( quoted for that purpose. On the 
other hand I want to make it clear that 
tbs deoision in Chidambaram Ohettiar v. 
Krishna Vaihiyar (1) should not, in my opinion, 
be applied to what are termed cognate 
oases. Further I am clear that an attack 
against the deoree as having been obtained by 
fraud by one of the parties thereto is not with¬ 
in the principle of Ohidamharam Ohettiar v. 
Krishna Vaihiyar (1). 

1 agree, therefore, with my learned brother 
that this appeal should be dismissed with 
posts. 

Appeal dismissed-, 
Revision petition disniaed. 


COURT OF THE BOARD OF REVEMUE, 
UNITED PROVINCES. 

SscJso Civil Appeal No. 22 op 1919-20. 

April 30, 1920. 

Present: —^Mr. Hopkios, S, M., and 
Mr. Porter, J. M. 

GADRl SHANK AR—Appblla 'll 

versus 

MEWA AMD OTdSBS—R sSPOXDSNTS. 

Ejrctineiit, mit for—Lcnae, expinj of-~‘Plaintiff not 
relying on Icave—Causc of actioii, change of. 

A suit for ejectment was contested on the ground 
that the defendant Lad acquired occupancy rights. 
To rebut this the plaintiff produced a lease to cover 
a period of 8 years Defendant objected in appeal 
that the lease should have been made the basis of 
the suit and that the suit ought to have boeu undci' 
section SS of the Agra Tenancy Act. The objection 
was allowed and the suit dismissed on the ground 
that plaintiff ought not to have been allowed to 
change his cause of action. In second appeal; 

Held, that the plaintiff had not changed his cause 
of action and that he was not bound to base his 
claim on the lease, [p 978,col. I.] 

Sdoond appsal from the order of the Com¬ 
missioner, Allahabad Division, dated the 
Sth of September 1919, in the ease of 
ejeotment. 

JUDGMENT. 

Hopkins, S. M.— (dprti 21, 1920.) — The 
appsll^ut saei to eject the respondents as 
non-nesipanoy tenants. They reaiatei the 
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Bait bn the groand that they had acquired 
ooonpanoy rights. The appellant then filed 
a registered lease oovering the eight years 
1316 —1323 F. in order to rebut the claim 
of ooonpanoy rights. The respondents object¬ 
ed that this lease, if it was relied upon, 
ODght to have been made the basis of the 
suit and that the suit ought to have been 
laid under section 58 (6) of the Tenancy 
Act, The Commissioner has accepted this 
objection and has dismissed the appellants* 
suit on the ground that they ought not to 
have been allowed to change their cause of 
action. 

1 cannot see that the appellant has 
changed bis oauBe of action at all. The 
land was held by the respondents both be¬ 
fore and after the period of the 8 years’ 
lease. The tenancy was not initiated by 
that lease, so that after <18 termination 
it cannot be said that the respondents 
must necessarily be holding over. The ap¬ 
pellant did not produce the lease as his 
cause of action but as showing that the 
period covered by it could not be includ¬ 
ed in the calculation of the period for the 
acquisition of ooonpanoy rights under section 
11 (a) of the Tenancy Act, When the 
period of the lease came to an end, the 
tenancy reverted to the conditions obtaining 
before the lease was granted, that is, it 
became a tenancy from year to year. In 
the present case the lease expired at the end 
of 1323 F. and the suit was not brought 
until the beginning of 1326 F, I cannot 
see that the appellant was in any way 
bound to base his cause of action on a 
lease which had expired more than two 
years previously, and no authority is cited in 
the support of this contention. 

As regards the allegation of surprise the 
lease was filed on the date ou which issues 
were fixed on 28tb November 1918. The 
respondents objected on 10th January 1919. 
A fresh issue was struck on 14th February 
1919. Evidence was taken on 4th March 
1919 and the case was decided on 5th April 
1919. It is clear that the respondents bad 
very ample time withio which to raise any 
defence they wished. 

It is, however, contended that they have 
been deprived of the privilege given by sec¬ 
tion 67 of the Tenancy Act. They did not claim 
this in that Court. I cannot see that the 
claim was barred because the suit was one 


under section 58 (a) s section 58 (6) is nut 
specified in section 67, It is, however, just, 
possible that they have been misled on this 
point and I would give them an opportunity 
of substantiating the plea. 

I would remand the suit to the Court 
of the Assistaut Collector for a trial of 
the issue: “Are the defendants entitled to 
the benefit of section 67 of the Tenancy 
Act P” The Commissionep should return the 
finding with his own opinion within two 
months. Ten days allowed for objec¬ 
tions. A fresh date will not neoeasarily be 
fixed. 

Porter, J, M. —I agree to the order pro¬ 
posed. 

Suit remanied. 


LOWER BURMA CHIEF COURT. 
First Civ. L Appeal No. 44 OP 1919, 

May 10, 1920. 

Preceni: —Sir Daniel Twomey, Kt., Chief 
Judge, and Mr. Justice Robinson. 

AH CHOT— Plaictifp—Appellast 

tenut 

TRADING COMPANY— DspikdamT— 

Respondent. 

Contract Act (IX of 1872), s«. 79, 83, 80, ”8-0* T. 

l\ contract—Sale of goods—Properto tn goods, when 
passes—Buyer, right of, to reject goods—Bemedy »» 
case of shortage or deterioration. 


Under a O’. I. F. contract property in the goods 
,old passes at the time of shipment, but suon 
)assing is sabjeot to the buyer’s right to reject tne. 
roods if after inspection they are found to be noc 
roods in accordance with the contracts this, however, 
■ofers to the goods at the time of shipment and not 
o any shortage or deterioration caused on tbe 
royage for which the buyer’s remedy lies in tne 

loHcy of insurance, [p. 9S0, col. 1,] , 

Section 80 of the Contract Act does not preoiaae 
b buyer from agreeing to take the risk of loss or 
laniage before the property in the goods passes to 
lim. On tender of the effective shipping ^o^nmente 
he property in the goods passes to the buyer, 
iven if this were not so, a contract, the terms or 
vhioh imply that the goods are at the buyer s nss 
rom the time of the shipment, is not invalid. LP “ow, 

Appeal against tbe decree of 
Doart, Amherst, in Civil Suit No, iwU 
if 1915. 
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Mr. Giles, fortbe Appellant. 

Mr. Leniaigne, {Sr.) for the Respondent. 

JUDGMENT. 

Twoubt, G. J,—The defendant-respondent 
Company ooniraoted to enpply the plaintiff 
Ah Cboy with 750 tons Java bard molasses 
to be shipped 0. /. F. from Java to Monlmein. 
It io alleged that the goods on arrival at 
Monlmein were found to ba short in weight 
and in a liqnibed and otherwise damaged 
oondition and that the plaintiff thereby saffer* 
edluBS which he estimates at Ra. 14,708 7 0. 
It appears that the loss and the deteriora* 
tion oaonrred when the molasses were lying 
on the wharf at Rangoon awaiting tranship* 
ment to Monlmein. The plaintiff took over 
the goods bnt brought this snit against 
defendant Oompany for damages. 

The defendants pleaded that the goods 
as shipped at Java were of contract 
quality and weight and that according to 
the terms of the contract they are not 
responsible for loss or deterioration after 
shipment. The suit was dismissed by the 
District Court of Amherst, the learned 
Judge holding that according to the nsnal 
terms of a 0.1. F, contract the riek is with 
the buyer from the time of shipment. 
The plaintiff appellant admits that be is 
unable to prove that the goods as shipped 
at Java were not of contract quality and 
amount. 

The only ground argaed before ns in 
the plaintiff’s appeal is that under a C. I. F, 
contract the property in the goods does 
not pass to the buyer until be has had 
an opportunity of examining the goods on 
arrival. The tight of the buyer to examine 
the goods on arrival and reject them if 
not in conformity with the contract is well 
settled law, vide Blddell Brothers v. E Olc^nens 
Horst Oo, (1), And it is argued that the 
property in the goods cannot yet have 
passed to him, for bow could be exercise 
a right of rejection with respect to hie 
own goodsp The judgments of the trial 
Court (Hamilton, J.). the Court of Appeal 
and the House of Lords in the case above 
•ited show that this argument cannot 
prevail, Hamilton, J,, pointed out that 

(1) (1911) 1 K. B. 21-1; 16 Coin. Caa. 12, 13 on 
appeal (1911) 1 K. B. 93 16 Con. Caa. 197, rovorded 
A. C. 18; 81 L. J. K. B. 42; 105 L. T. 563; 
17 Com. Cac. 66j 12 Asp. M, C. 80j 66 S. J. 50; 23 T. 

Ill 42» 


the terms of a C. I. F, contract constitute 
an agreement that the delivery of the 
goods, provided they are in conformity with 
the contract, shall be delivery at the port of 
shipment and the delivery is completed by 
the tender of the documents, i e, bill of 
lading, invoice and insurance policy, to 
the buyer. In the Court of Appeal, 
Farwell, L. J., said that the delivery 
commences on shipment and the property 
passes subject to certain gualiBoations when 
the goods are shipped. Kennedy, L. J., 
explained that by the shipment the goods 
are appropriated by the vendor to the 
fulfilment of the contract and the delivery 
of the goods to the carrier for transmission 
to the buyer is ptima facte deemed to be 
a delivery of the goods to the purchaser 
under section 32, Sale of Goods Act 
(cf. section 91, Indian Contract Act). 
The goods are at the risk of the buyer 
and the property in the goods has passed 
to him either conditionally or aneonditionally. 
In the case of goods sffoat the bill of 
lading in law and fact represents the 
goods and possession of the bill of lading 
places (be goods at the disposal of the 
purchaser. He cited L. J. Bowen’s state* 
ment of the law in another case that the 
bill of lading is the symbol of physical 
delivery and the property in the goods passes 
by endorsement and delivery of the bill of 
lading, whenever it is the intention of 
the parties that the property should pass, 
just as under similar circumstances the 
property should pai^s by the actual delivery 
of the goods. The bill of lading carries 
full ownership of the goods. According to 
Kennedy, L. J., a purchaser could not be 
heard to say: '1 will not pay because I 
cannot have delivery of and an examination 
of the goods.” The House of Lords, 
approving of the exposition of the law by 
Hamilton, J., said:—“Delivery of the bill of 
lading when the goods are at sea can be 
treated as delivery of the goods tbemeelves,” 
this law being so old that they consider¬ 
ed it quite unnecessary to refer to an 
authority for it. In Arnkold Karberg 4* Go. 
V. Blythe Green Jourdain Sf Co. (2) it 
was laid down by the Court of Appeal 
that in 0. I. F. contracts the documents 
tendered by the sellers must be valid and 

(2) (1916) 21 Com. Cas. 174; 1 K. B. 405; lU L T* 
162j W Asp. M. C. 236i W S. J. 156; 3;! 1. L, it. ias, 
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eSeotive dooamenta at the date of tender, 
for instance a bill of lading is no longer 
an effective document if the contract of 
affreightment contained in it has been 
dissolved by the outbreak of war. But 
no such question ariees in the present case 
in which the buyer actaally took physical 
delivery of the goods on their arrival at 

Monlmein. , ► . 

According to the English antborities it 

seems clear that under a O.I.F. contract 
the property in the goods passes at the time 
of shipment, the passing of the property 
being, however, subject to the buyer’s right to 
reject the goods after inspection if they 
are found to be not goods in accordance 
with the contract. In the words of 
Kennedy, h. J., “no one suggests that the 
bnyerp, if they pay against documents, become 
thereby precluded from rejecting the goods 
if, on examination after their arrival, they 
Are found to be not goods in accordance 
with the contract, or from recovering 
damages for breach of contract if they 
prefer that course,” But this plainly refers 
to the condition of the goods at the 
time of shipment and not to any shortage 
or deterioration oauEed on the voyage, for 
which the buyer’s remedy lies in his policy 


the buyer has the right of examination 
and rejection on actual arrival of the 
goods if they are not in accordance with 
'the contract. There was admittedly no 
breach of this condition in the present 
case. 

I would hold, therefore, that on tender 
of effective shipping documents the pro* 
perty in the goods passes to the buyer 
under 0.1. F. contracts. If we assume that 
the property in the goods did not pass till, 
then, the terms of the contract imply that; 
the goods are at the buyer’s risk from 
the time of shipment and it does no 
appear to me such a contract is invalid. 
Section 8o of the Contract Act would not 
preclude a buyer from agreeing to take 
the risk of loss or damage before the 
property in the goods passes to him. It 
is plain that all risk is taken by the, 
buyer in 0. 1. F. contracts from the time 
of shipment, the buyer relying for pro* 
teotion on the insurance policy, 

Bobimsom, J.—I eoncup. 


ofinsuranoe. 

Mr. Giles contends that whatever the 
English Law may be, we are bound by the 
express terms of the Indian Contract Act, 
and he relies on section 79 under which 
transfer of ownership of unascertained 
goods cannot take place till the goods sold 
are ascertained, section 83 by which the 
appropriation of goods for the purpose of 
the agreement requires the assent of the 
buyer, section 86 under which the buyer 
has to bear the loss when the goods 
become hie property and section 118 which 
provides the buyer’s remedy on breach of 
warranty in respect of goods which weie 
not ascertained at the time of the oontraot. 
As regards section 79 it is clear that tfce 
goods are ascertained by being appropriated 
to the buyer at the time of shipment, 
delivery to the shipping company being 
delivery to the buyer under section 91. 
With respect to section 86 it appears that 
by the ordinary terms of the 0. 1. F, con- 
tract property in the goods passes to the 
buyer by tender of the shipping documents, 
but it pa-^fl 03 subject to the condition that 


COURT OF THE BOARD OP REVENUE,. 
UNITED PROVINCES. 

Sbcoho AfPSAii No. i6 of 1919-20, 

May 2, 1920. 

Present Mr, Hopkins, S, M., and 

Mr. Porter, J. M. 

Liia KISHORI SARAN—Appbllant 

tersus 


RAMESHWAR—Respondent. 

gra Tenancy Act Ul of ISOl), s. S4r-(?roye 

cr cultivatio7i—Orove-hoidcr, statuo of^Lanal i 


When grove land is brought 
the holder thereof loses liis rights and is i , 
bo treated by the land-holder as a tenant 
section SA, Agra Tenancy Act, and to be ejected. LP* 

9s», col. 1 ] , ^ 

Second appeal from the order oi 
Commissioner, Allahabad Division, ® 
the 19th of September 1919. in the case ot 


ejectment. 

JUDGMENT. 

Uufsm?, S. M.—(Apri! 21, 1920)—The 
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BppdilftDt broaght this saife to ejsab the 
respondent as a tenant fcom year to year 
without payment ot rent. The respond¬ 
ent eonteated the suit on the ground that 
the land was grove, and thia was the sole 
issue raised in the two lower Courts.^ The 
Oommissioner has dismissed the aait oh 
the groond that the plaint as it stands 
does not dlselose any cause of aotion, that 
the appellant did not desoribe the respond* 
ent as holding without bis permission 
and that a person holding land without 
payment of rent with the oousent of the 
land-holder is a rent-free holding and oan 
only be sued under Chapter X of the Tenanoy 
Aat. 

The Oommissioner is, in my opinion, 
wrong in setting up for the respondent a 
plea wbiob be did not raise himself. He 
did not rlaim to be a rent free bolder. 
When, as in this oase, a grove-holder loses 
bis right by the grove being brought 
under ouUivatior, the laud holder is entitled 
to treat him as a tenant under aeotion ^4 and 
ejeot him by suit: Babu Raman Das v. Purshot- 
tam Singh (1). The plaint as worded is 
snffioient to oover a suit of thia nature, 
and no objeotion hae been raised to it on the 
ground whioh the Gocnmiasioner taksS. 

I 7'onld asospt the appsal with costs 
and restore the order of the Assistant 
Oolleetor. This crJer ie passed ea? pirie, the 
respondent not having appeared. 

Foktcb, J. M.—1 agree with the proposed 
order. 

Appeal accepted. 

(1) S. D. No. 11 of .912. 


CALCUTTA HIGH COURT. 

Civil Rolb No. 41 of 1920. 

March 1, 1920. 

Pfet^nt: —Mr. Jaetioe Newboold. 
AMBIOA CHARN KHASKEL —Auctiov. 

PoRCH^SER—PiSTlTlONER 
versus 

BSMAIL AND OTHB8S—Opposite 

PakTIES. 

Execution of decree^Sale ^Application to .«;/astWa 


Aale, dismissal of~~ApplicaHon to set aside dismissal 
— Appeal, K'hether lies. 

An order rejecting an application to aet aside an 
order dismissing for default an application to aet 
aside an auction sale, is not appealable. 

Cham Chamlra Ohosh v. Chandi Charan Roy Choiv^ 
dhury, 27 Ind. Gas. 492; 19 0. W. N. 26, followed. 

Rule against the order of the Sub Judge, 
2nd Court, Baokarganj, in Miseellaneons 
Appeal No. 127 of 1919. 

Baba Suresh Chandra Talukdar, for the 

Petitioner. 

JUDGMENT.—The opposite party applied 
to set aside an auction sale. That appliea* 
tioD was dismissed in default. He then 
applied to set aside the order of dismissal. 
Tbe latter application was also rejected. 
He then appealed to the Subordinate Judge, 
Second Court, Bakergnnge. He decreed 
the appeal and ordered a re-hearing of the 
case arising out of the application to set 
aside the auction eale. It is clear that the 
decisions of this Court support the conten¬ 
tion of tbe petitioner that no appeal lay. 
The oase of Charu Chandra Ghosh v. Chandi 
Charan Roy Ckowdhury{l), clearly supports 
this proposition. The learned Subordinate 
Judge relies on the oa30ofBAtt6fln Be^an 
Nag Mazumdat v. Dhirenura Nath Banerjee (2). 
Bat in that oase to whioh I was party, 
although we expressed some doubt as to tbe 
correctness of the previou?. decisions, we held 
that the view that no appeal lay in such 
a case bad been taken in a series of oases 
ending with tbe oase which I have just cited. 
Sitting alone I am bound to follow 
tbe previous decisions of tbe Divisional 
Benches and could not, even if I would, 
make a reference to the Pall Bench on 
tbie point. 

I accordingly make thia Rale 
absolute and set aside the order of tbe 
Subordinate Judge allowing the application 
of the opposite party and directing a re hear¬ 
ing of the oase. 

Ride mads absolute, 

(!) 27 Iml. Cas. 492; 19 C. \V. N. 25. 

(2) 33 In-l. Cns. 581; 20 C. W. N. 1203. 
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JlKARDiM UISBIB V. BBIJKiHDiM BINOH. 

PATNA HIGH COURT. 

Oiviii Rkvibion No. 82 of 1920. 

May 6» 1920. 

Mr. Jastiae Das. 

JANARDAN MISSIR— Pstitionbr 

versus 

BRIJNANDAN SINGH— Oppositi 

PlKTT. 

Civil Procedure Code {Act V of 1008). s. 116— 
Revtsion^Finding not based on evidence^Maierial 
irregularity. 

It is the duty of a Court to found its decision 
upon a consideration of the evidence adduced before 
it, and >vhere it omits to do so but founds its deci¬ 
sion on a consideration that has no basis, it acts in 
the exercise of its jurisdiction with material irregu¬ 
larity, and its decision is liable to be set aside under 
aection 115 of the Civil Procedure Code. [p. 983, 
col. 1.] 

Appeal from a deoision of the 2Dd 
Maoeif, Darbhaoga. 

Messrs. P, 0. Manuk, S, 0. Mitter and /. 
N. Moitra, for the Petitioner. 

Mr. B, N, Mitter, for the Opposite Party. 

JUDGMENT.—This application is direated 
against an order passed by the learned 
Mnnsif, 2Dd Coart. of Darbbanga, under 
Order NXI, rale 98, of the Code of Civil 
Prooedare, on the 16tb of Marab 1920, 
It appears that tbe opposite party institated 
a suit and reoovsred a deoree against two 
persons of the names of Jieneh and Alik 
Missers in reepeat of Survey Kbesra Plot 
No. 490. The petitioner, who olaima to 
have an interest in Survey Plot No 4)96, was 
not made a party to the litigation. In that 
suit the defendants in tbe written state¬ 
ment speoifiaally raised the point that the 
suit was bad for non-joinder of parties. On 
the pleadings of Ibe parties the Court 
framed an issue as to whether tbe suit was 
bad for noD-joinder of parties. Tbe Brst 
witness examined on bebalf of the defend¬ 
ants was Jiwaohh Jba, who stated that 
tbe petitioner bad an interest in ibe land 
that was in dispute in that litigation. That 
evidenoe was objeoted to by the plaintiff in 
that suit, with tbe result that tbe Court 
held that evidence as to the title of Ibe 
petitioner was irrelevant and be ruled out 
all evidenoe relating to tbe interest possessed 
by tbe petitioner in tbe land in dispute. 

As I have stated, tbe opposite party re- 
aovered a deoree against tbe defendants in the 
BotioD and thereupon they took out ezeou- 
ticD as against <be defendants in tbe aotion, 


and in tbe ezeeution ease tbe Amin went 
to tbe locality to give delivery of possession 
to ibe deoree-bolder, when be was resisted 
by the petitioner. This took plaee on the 
24tb September 1919. It appears that 
another attempt was made by the decree- 
bolder sometime in December to get aatual 
delivery of possession of tbe properties. He 
was again resisted by the petitioner. There- 
npon on tbe 8tb Deoember 1919 the opposite 
party presented their application under Order 
XXI, role 97, before tbe learned Muneif. 

Before ibe learned Mnnsif tbe parties 
went into evidence on the qnestion of pcs- 
session. Tbe petitioner adduced evidence 
to show that he claimed in good faith to 
be in possession of the property on bis own 
account. Undoubtedly that was a matter 
wbiah tbe learned Muneif was bound to 
icquire into. In bis order, however, the 
learned Munsif does not disonss tbe evidence 
that was adduced at all. He decides in 
favour of tbe opposite party on one con¬ 
sideration and on one oonsideralion alone. 
The grounds for bis deoision may be stated 
in his own words. They are as follews:— 
“ When they”, namely, the plaintiffs in the 
title suit, tbe opposite party in the matter 
before me, "brought the title suit for re* 
acvery of posseBsioc of the disputed land, 
tbe judgment-debtors did not raise that 
point that tbe applicant was also interested 
in it. The case was fought out tooth and 
nail with tbe care and attention engendered 
by bitterness of spirit between tbe parties. 
It is said that tbe omission of tbe judgment* 
debtors is not binding upon tbe opposite 
party. Certainly not. But it is a oirnm- 
stance which induaes tbe Court to accept 
tbe applicants’ oontentiou that tbe opposite 
party bad never bad any concern with tbe 
land and that be bae been set up by 
tbe judgment debtors to prop a failing 
oanee. I aooordingly allow tbe application 
with aostE.” I have no doubt at all in my 
mind that be based bis deoision on cne 
fact alone and that is that the judgment- 
debtors did net raise the point that tbe 
applioant was also interested in the pro¬ 
perty. Now, if (here was any feoedatfon 
for this contention in feet, then 1 wculd 
have no power to interfere with the order 
under seotion 115. But as 1 have stated 
already, the judgment-debtors did specifical¬ 
ly raise the point in tbe written statement 
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that the suit was bad for non-joinder of 
parties. The first witness sailed by them 
did say that the petitioner was interested 
in the property as a oo-paroener or as a 
oo-owner with them* and they were prepared 
to addnoe further evidenoe on the point if 
only they were permitted to do so. If that 
be BO, oan it be said that the Oonrt has 
aoted with jnrisdiotion in deeiding this ease 
in favour of the opposite party on a ground 
that is wholly unsustainable? In my opinion 
in ezeraising his jurisdiction, be acted with 
material irregularity. He ought to have 
founded his decision on the evidenoe that 
was adduced before him and not on a con¬ 
sideration that had no basis at all. I accord¬ 
ingly allow this application and set aside 
the order passed by the learned Munsif on 
the 16th Marsh 1920. The petitioner is 
entitled to his costs, which I assess at two 
gold mohurs. The Munsif will now dispose 
of the application on the materials before 
him. 

Application accepted] 
Case remanded. 


COURT OP THE BOARD OF REVENUE, 
UNITED PROVINCES. 

StcoMD Appbil No. 95 op 1918-19. 

April 17,1920. 

rresenii —Mr. Hopkins, S. M., and 
Mr. Porter, J. M. 

Musammat ULFAT—Appellant 

versus 

Musammat BARKAT-UN NISA— 

—Bespomdbmt. 

Rea judicata— Lair, wroH>j application of, whether 
arreata rule of les judicata. 

The fact that in a previous suit the law was 
WTODKly applied to a particular state of facts, dues 
not prevent the operation of the rulo of res ju<li‘\ifa 
{n a subsequent suit where these facts cuinc into 
issue therein. 

Second appeal from the order of the 
Commissioner, Agra Division, dated the 2nd 
of June 1919, in the case of ejectment. 

JUDGMENT. 

Porter, J. M.—(April 2, 1920.)—I would 
accept without hesitation the finding now 


GATl SfXGH V, NiUl SINaH. 

recorded that Najib Khan, whose ooenpanoy 
holding this was, died before Ist January 
1902, while Act XII of 1881 was in force. 
This being so, his holding devolved at 
the time of his death on his eon, who 
died about 1905 at the age of nine, and 
on hie wife and daughter, the defendant- 

appellants. 

A suit was brought to eject them in 
1909, and was dismissed on the ground that 
the wife was an occupancy tenant, althongh 
the daughter, her CO tenant, was anon-occu¬ 
pancy tenant. 

The Commissioner refused to accept this 
decision as res judicata on the ground that it 
was bai inlaw. He apparently overlooked 
the fact that the tenancy devolved under 
Act XII. 

Moreover, if the law has been applied to 
a particular state of facte, and these facts 
come to issue in another suit, the judg¬ 
ment on these facts, whether it rightly or 
wrongly applied the law, is res judicata 
[Woodroffe and Amir All's Civil Procedure 
Code]. I would hold for the purpose 
of the present appeal that it is res judicata, 
that the wife is an occupancy tenant, and 
the suit to eject her and her daughter as 
non-occupancy tenants must, therefore, fail. 
I would decree the appeal with costs, 
restoring the order of the Assistant Collector 
dismissing the suit. 

Ho.’kins, S. M.—I agree. 

Appeal decreed. 


PATNA HIGH COURT. 

Civil Revision No. 257 ok 1919. 
March 12, 1920. 

Fresent'. — Jnstioe Sir B. K. MulHok, Kt., and 
Mr. Justice Sultan Ahmed. 

GAYA SINGH and othkih—Petiiioners 

verans 

NAME SINGH and others—Opposite 

PAhTIES. 

Ciii! Pro:i‘tu,e Code (Act V of lyOS), s. 11.*), 0. 
JLI, >^.‘^■7—Appellllt.; Court, to-lcrbij, lUrcrling evi- 
den--\' to be produced f-rjoiv it—Ilct-isinu, 
coitiifclcnl. 

Ii an Appollafu Court makosi a !n!;yr.kc in law in 
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directing evidence to be tendered before it which it 
is not corapetetit to receive in accordance with the 
provisions of the Civil Procedure Code, it commits 
an error of law, but that will not give tl\e party 
aggrieved by the order the right to invoke the 
interference of the High Court under section 115 of 
the Code of Civil Procedure. 

Appeal from a deoision of the Disliriot 
Judge of MoiJghyr, dated let August 1919. 

Mr, Zi. L. Butt, for the Petitioners. 

Mr. Qanefk Dutt Singh, for the Opposite 
Parties. 

JUDGMENT. 

Moll: CK, J. —The plaintiffs sued the defend, 
ants for a money deoree on the allegation 
that although the defendants bad exeouted 
an usufruotuary mortgage in respeot of 
some property, the plaintiffs had been dis* 
possessed from that property by the aot of 
tbe defendants. 

Tbe first Court gave a deeree against 
tbe defendants. 

On appeal to tbe Dlstriot Judge by tbe 
defendants the learned Dietriot Judge was 
of opinion that the mortgage bond should 
be proved by an attesting witness and 
though the plaintiffs had by inadverlenoe 
not called an attesting witness, he decided 
under Order XLI, rule '-^7, Civil Prooedure 
Code, to take the evidenoe of sush a witness 
himself. 

The defendants thereupon same to this 
Court and obtained a Role for tbe inter* 
fereooe of the Court under seotion 115, 

Civil Procedure Code. 

It is quite elear that there is no ques¬ 
tion of jarisdiotion involved. Jurisdistion 
must be distinguished from power, and in 
this ease tbe learned Distriot Judge bad 
full jariadiotioD to hear the appeal, if be 
has made a mistake in law in directing 
evidence to be tendered before him whioh 
be was not competent to receive in accord- 
dance with the provisions of the Civil 
Prooedure Code, be has committed an 
error of law, but that will not give tbe 
defendants the right to invoke the inter* 
feranoe of this Court under seotion 115, 
Civil Procedure Code, The order is one 
which, in roy opinion, cannot be revised under 
that sEotioii. 

Whether the order itself is right or 
wrong, is a different matter. It does seem 
that prima facie the Distriot Judge is not 
oompetent to call for evidence under Order 
XLI, rule 27, whioh the party, if he had 


r 
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been diligent, might have prodneed in thd 
lower Court ; but we aannot express any , 
opinion upon Ibis point and tbe admiaeibility 
of the evidence, if and when taken, will have 
to be judged at the bearing of tbe appeal 
before the learned Distriot Judge. 

Tbe defendants will be entitled to submit 
that tbe evidence, not being admissible 
under the provisions of tbe Code, should 
be expunged from the reaord in the bearing 
of the appeal. 

The application is dismissed with costs; 
Hearing fee one gold mohur, 

SoLTAK Ahuid, J.~I agree. 

Application dismiued. 



CALCUTTA HIGH COURT. 

Appeal fsom Order No. 30 op 1919. ‘ 

January 5, 1920. 

PrMe«<:—Mr. Justice Tennon and 
Mr. Justice Beacboroft, 

SADAK ALT— Defenbaht—Appellaht 

versuB 

SAPAR ALT SUFANT— Pluntipf— 

Respomdeet. 

Civil Procedure Code (Act V of 1608), 0. XL!, rr. 
2!^, 26, 27, 26—Cose not decided on preliminary potnt 
— RemaJtd, order of—Procedure. ^ 

Where a trial Court lias decided a case not upon^ 
a preliminary point, but after taking all the evi¬ 
dence and trying all the issues, it is improper for 
an Appellate Court to remand the case for trial 
afresh under Order XLI, rule 23 of the Code of Civil 
Procedure. In making an order under the^ 
however, the Court cannot direct the omission of 
one of the essential issues in the case. If the 
Court is of opinion that a fresh local investigation 
should be made or that fresh evidence is necesfary 
on any point, its order should be one under rules 
26, 27 and 2P, and not under rule 2?, of Order XLI. 
[p. 986, col. 2} p 986, col. !•] , 

Appeal against the order of tbe Sub* 
ordinate Judge, 2od Court, Chittagong, 
dated the 2nd of October 1918, reversing 
that of tbe Mnnsif, Ist Court, at Ohitta* 
gong, dated the 25th of June 1917, and 
remanding tbe case to the first Court. 

FACTS appear from tbe judgment. 

Baba Jogesh Ohandra Eoy (with him Baba 
Paresh Chandra Sen), for the Appellant.— 
Tbe defendant is tbe appellant. The appeal 
arises out of a suit for recovery of possession 
on establishment of plaintiff’s title tbere^qj 
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> The first Coart direoted a looal iDTestigation 
and on (be CommiGsioDer's report dismissed 
the snit. On appeal the lower Appellate 
CoDit held that the report of the Commissiner 
being nneaM'sFaotory, the ease shoold be 
remanded and the whole oaee re tried. Against 
that order of remand the present appeal is 
direoted. The landlord settled with different 
tenants the same plot of land. In order to 
determine the identity of the plots claimed 
by the parties the first Conrt direoted a looal 
inveetigation. The learned Mnnsif duly 
•onsidered the report of the Commissioner 
and diemisred the enit on the ground that 
the lands claimed by the plaintiff did not 
really belong to him at all. My snbmiBsion 
is that the order of remand is wrong and not 
permissible in law. Refers to Be-oy Krishna 
Mukerjeev, Jihon Eiithna Oarguiy (1). That 
oass is ezaotly li&e the present one. 

Babu Oharu Ohandra Sen (with him Babas 
Vhirendra Naih Bogchi and Monmohan 
Bantrjee)i for the Respondents.—My preli¬ 
minary ohjeotioD to (he hearing of this appeal 
ia that the oaee vas doc remanded nnder 
Order XLI, rnle 23, Civil Procedure Code. 
The Appellate Conrt below did not set aside 
the Grding of the first Conrt on the qaesttoc 
of (itlf. The first Conrt did not decide on a pre- 
limirary point. Hence no appeal lies to this 
Court. The Appellate Court has power to 
remand the ease aooording to law. The 
lower Appellate Court sent hack the oase to 
have the lands located. It did not enter in< 
to the questions of limitation and estoppel. 
Under these circamstaDoea I would ask your 
Lordships to dismiss the appeal for the 
ends of justice and uphold the order of 
remand, 

Babu Jogesh Chandra Roy briefly replied. 

JUDGMENT. 

Teumon, J.—This is an appeal against an 
order of remand made by the first Appellate 
Conrt. The suit out of which the appeal 
arises is one for recovery of poseession on 
establiehment of the plaintiff’s title. The 
plaintiff's case was that of the lands in suit 
he had obtained a leaFe from the snpprior 
landlord in the year 1253 Magbi, the superior 
landlord being one Abdul Ali Malum. The 
oaee for the defence was, first, that the lands 
in dispute were not oovered by the lease 


obtained by the plaintiff in 1250, and secondly' 
that even if so included, that they have been 
previously leased out by the landlord to one 
Noor Ali and that, therefore, at the date of the 
plaintiff’s lease the landlord bad no right to 
lease out the hnds in question. The first 
Conrt direoted a looal investigation, and after 
considering the report of the Commissioner 
thus appointed and the oral evidence ad* 
due 3d by the parties, came to the aonolasion 
that the lands in suit were not included 
in the plaintiff’s lease and farther that they 
wrre included in the prior lease granted to 
Noor Ali. On these findings the first Court 
dismissed the plaintiff’s snit. 

Oq appeal the learned Subordinate Judge 
apparently came to the oonolusion that the 
looal investigation made by the Commissioner 
and the report of the Commissioner were 
unsatisfactory, The main reason he gives 
for this ooDolaston appears to be that accord* 
ing to the report of the Commissioner the 
lands ID dispute between the parties are to be 
located *’ in the middle of the sea.” On bis 
finding as to the nature of the Commissioner’s 
investigation and report he set aside the 
decree made by the first Court and directed 
that a fresh local investigation should be 
held at the cost of the defeodant'respondent. 
He further direoted that the whole case 
should be re tried. His order is thus one 
which purports to be made under Order Xul, 

rule 23. Civil Procedure Code. As such it ia 

obviously an improper order for the first 
Court did not decide the case on any preli* 
minary point, but having taken the whole 
of the evidence decided the case after trying 
all the issues. While directing a re-trial the 
learned Subordinate Judge further direoted 
that the firjt portion of Issue No. 5, namsly, 
whether the disputed lands were included in 
the plaintiff's lease, should be struck nut. 
Having direoted a de novo trial be was not 
competent at the same time to direct that 
one of the e.ssential issues in the case tibould 
be omitted. If his order bad been one under 
Order XLI, rule 26 er rules 27 and 28, it is 
true that when directing the trial of certain 
issues and the taking of additional evidence 
on certain points, he might himself come to 
the ooDolusiou that the first part of Issue 
No. 5 was one to be decided in the plaintiff’s 
favour. But any such finding we have been 
unable to trace in hia judgii.ent, which we 
regret to Eay we must characterise ns 


(1) 40 Incl. Cas, SS'li 27 b J. f)f.O. 
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extremely eoafaeed and indeed almost nn* 
intelligible. 

On the wbole we tbink the proper ooaree 
to take in this matter is to set aside the 
deoree of the learned Subordinate Judge and 
remand the appeal to be tried afresh by 
that learned Subordinate Judge’s saooessor- 
imoffioe. If, when he hears the appeal, he 
oomes to the oonolusion that the looiil in* 
yestigation made by the Gommissioner 
and the Commissionar’e report are 
nnsatisfaotory, it will be open to him in 
his dieoretion to direst afresh looal inves* 
tigation, and if he thinks that farther 
evidence on any point ie necessary, it will be 
open to him also to direct the taking o^ such 
additional evidence. Bat if be dnde any each 
order necessary, his order must be one drawn 
np in accordance with the provisions of 
Order XLT, rales 27, 28 and 29 and not in 
accordance with the provisions of Order XLI, 
rnie 23. 

Costs of this bearing will be costs in the 
case. The bearing fee is assessed at two gold 
mohurs. 

Bbacbc^OIT, J.—I agree. 

Omc remanded. 


ALLAHABA.D HIGS COURT. 

FULL BENCH. 

First Appeal feom Order No. 82 op 1919. 

May 14. 1920. 

Fresent :—Jostioe Sir P. 0. Banerji, Kt., 
Mr. Jnatioe Piggott and Mr. Joslice Walsh. 
ANUP SINGH AKBOTHERS— Deperdants — 

Appellants 

versus 

FATEH CHAND akd others— Plaint.fps 

AND Dependants —Respondents. 

Limitation Act of 1908^, «. ]9—Mortgage 

_ Redemption—Acknonledgment by mortgagee 

_ Limitation^Burden of proof. 

Whore in a suit for tlio rodemption of a mort* 
gage the plaintiff relics upon an acknowledgment by 
the mortgagee to establish the subsistence of the 
mortgage, it is for him to prove that the acknow¬ 
ledgment was made before the expiry of the period of 
limitation and that he had a subsisting title at the 
date of the suit, [p. 987, col. 2; p. 99?, col. 1; p.990, 
col. 2.] 

First appeal against the order of the Second 
Additional Subordinate Judge, Meerat, dated 
the 24th of April 1919. 


Dr. .Kailcu Nath Koiju, for the Appellant. 

Mr. Peary Lai Banerjit for the Respondents, 

JUDGMENT. 

Banerji, J.—This appeal arises ' out of 
a suit for redemption of a mortgage alleged 
to have been made some time between 
1833 and 1839 by Albela and Lachbrnan 
in favour of Ganga Bam and Bam Dayal. 
It is stated that the property which is the 
sabjeoi matter of the suit was the subject 
of a mortgage, that the amount of the mort» 
gage was R?, 561*4 and that the mortgage 
was redeemable upon payment of the mort¬ 
gage money in the month of Jeth of any 
year. The plaintiff is the purchaser of the 
equity of redemption from the sucosssors- 
in-title of the original alleged mortgagors. 
The principal defendants, who are the re* 
presentatives of the mortgagees, deny the 
fact of the mortgage and deny that the 
claim is within limitation. Undoubtedly it 
is for the plaintiff who comes into Court 
for possession of property by redemption 
of mortgage to prove two things, 6rat, that 
a mortgage answering sahstantially to the 
description of the mortgage alleged in the 
plaint was created, and, seocndly, that the 
mortgage was a enbsisting mortgage when 
the suit was brought, i, that the plaint- 
ifl’fl claim was not time barred. The faw 
of the mortgage as alleged by the plaintiff 
has been foond by the Gonrt below, and 
there is ample evidence on the record to 
shew that a mortgage of the property now 
in suit was made by the two alleged mort¬ 
gagors in favour of Ganaa Ram and 
Da$el for a sum of Rs. 664 4 0. In the 
Ehatauni which is to bo found in the 
Eottlement record of lc33 and which is 
referred to by the Court below as the 
Rbatauni of 1839, there is a speoifioation 
of th's particular mortgage. It is stated 
to be a mortgage made by Albela and Laob- 
hman in favour of Ganga Ram and 
Dajal. The properly is mentioned, the 
amonnt of the mortgage is mentioned, and 
it is further mentioned that the mortgage 
is redeemable upon payment of the mortgage 
money in the month of Jeth of any year. 
A Settlement took place in 1863, and in 
that Settlement a tea ?-b ul arz was prepared 
in which all mortgages in the village were 
specified. At the beading of the list of these 
mortgages it is stated in the wajih art 
that these mortgages could be redeemed upon 
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paymeot of the priceipal Amount in the 
month of Jetb of soy year. Among these 
mortgages is the mortgage now in qnestion. 
The property mortgaged is speolfiad. The 
names of the mortgagors and the mortgagees 
are also mentioned and the amoont of the 
mortgage is mentioned also. This wajib- 
ul are was signed by Ganga Ram and by 
the saooeBsorS'in-title of Ram Dayal, so 
that the entries in the Kbatanni to be found 
in the Settlement Record of 1833 and in 
the tcajib uharz of 1863 olearly prove the 
existence cf a mortgage of the diepoted 
property with all the details alleged by the 
plaintiff in this case. The only thing that 
is wanting in both these doonments is the 
initial date of the mortgage. In my opinion 
the fact of the plaintiff having been unable 
to prove the date of the mortgage is not 
sufficient to justify our bolding that the 
mortgage baa not been proved. The date 
of the mortgage was not material, except for 
the purpose of the question of limitation 
to which I shall have to refer later. In 
the Full Bench case of Parmanand Mi$ir 
V. Sahib Alt (1) the learned Chief Jusbice 
at the conclusion of his judgment stated 
that what was necessary to be shown was 

a definable or distinguishable mortgage.” 
In the present case a definable or distinguish* 
able mortgage has been folly proved 
and the mere inability of the plaintiff to 
prove the exact date of the mortgage is 
not a valid reason for holding that the 
fact of the mortgage sought to be redeemed 
has not been established. The learned 
Subordinate Judge has found that a inort> 
gage of the property in dispute was made 
by the alleged mortgagors in favour of the 
alleged mortgagees for a sum of Rs. 561 4 0, 
and this finding, which is justified by (he 
evidence to which I have referred, is binding 
on US in this appeal. 

The next question is: “Has it been 
established that in 1S63 when this mort* 
gage was acknowledged by the mortgagees 
ib was a subsisting mortgage?”. It is true 
that in the acknowledgment ittelf there is 
no specific allegation that the mortgage 
was a subsisting mortgage, but it must 
also bs remembered that in the ua ib ul an 
a speolfioaiion was made of all t')e morb* 

(1) 11 A. 43^: A. \Y. N. (1860) lu'.; 0 fuJ. Dec. 

(n. b.) 708, 


gages which existed in the village and which 
must be taken to have been deemed to be 
mortgages which were subsisting at the date 
of the preparation of the wajib-ul-arz. In 
that document, as I have already stated, 
a specification is given of a number of 
mortgages with the addition of a clause to the 
effect that the mortgages could be redeemed 
by payment of the amount of the mortgages 
in the month of Jeth of any year. Among 
these mortgages was the mortgage now in 
dispute, and this mortgage was acknowledg. 
ed by the mortgagees to be a mortgage 
which was in existence. Of course it was 
for the plaintiff who came into Court to 
prove that that aokoowledgment was one 
which bad been made before the expiry 
of the period of limitation, otherwise 
the acknowledgment could not bs 
availed of for the purpose of saving 
the operation of limitation. In my opinion 
the qnestion is one of the amount of proof 
which has been given of the existence of 
a subsisting mortgage in 1863. I do not 
think that any hard and fast rule can be 
laid down as to what should be the quantity 
of evidence to be adduced in each case. 
But where in respect of a mortgage, the 
creation of which was established, the 
mortgagees acknowledged that the mortgage 
existed, that acknowledgment ip, in my 
opinion, prima facie, evidence that it was a 
mortgage which subsisted at the time when 
the acknowledgment was made and was not 
a mortgage which had become extinct by 
lapse of time. As observed by Mr. Justice 
Pt arson in his judgment in the Full Bench 
case of Data Ohand v. Sarfrat (2), ‘‘ifc is 
not reasonable to suppose that any one 
would allow himself to be described as the 
mortgagee of a property of which the 
mortgage had ceased to be redeemable at 
law and the names cf the owners thereof 
bad been lost to knowledge by lapse of 
time”. In my opinion where a mortgagee 
has acknowledg.-d a mortgage, that 
acknowledgment is prima fads evidence 
t.’.at there is a subsisting mortgage which he 
ooknowledgcp. li the mortgage had become 
exhtgutshed by reason of lapse of time 
tiuro wan no occasion for him to aoknow’ 
leugeFuah a mortgage ; the mortgage had 
to all intents and pm-foses, ceased (o oiist 

‘2) I A. !17i 1 lud. Dec, (n, s) 79. 
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BTid there is nothing whioh had to be 
aokoowledged. This oaso ii vary similar to 
that of Kamla Devi v. Qur Dayil (3). Bafore 
the enaokmeot of Aofc XlV of 1859 there 
was no period of limitation for a suit for 
redemption of a mortgage. By that enaot- 
ment a limilation of 6J years was presonb- 
ed for a suit for redemption and a graoe of 
two years was given to all mortgagors who 
wished to redeem their mortgages after the 
passing of the Aot. This period of grace 
expired in 1832. so that if a sait had been 
brought to redosm a mortgage whether the 
mortgage had been made in 1833 or at a 
much earlier pericd, the suit would nob have 
been time-barred. It was after the pass¬ 
ing of the Act that the Settlement of 1853 
took place and it was at this time that in 
the present oase the morbgageea admitted 
the ■ exislenoe of the mortgage. When they 
made that acknowledgment, they must have 

deemed the mortgage to have been in ex¬ 
istence as a subsisting mortgage which could 
be redeemed by the mortgagor. Of course 
this acknowledgment cannot be more than 
prtma fade evidence of the existence of a 

aubsisting mortgage and is not 

It may be rebutted by proving that th^e 

was made at a date from whi^oh, 
if limitation were computed, 60 years had 
elapeed before the acknowledgment was 
made There is no such evidence in the 
present oase; on the contrary in every sub- 
sequent Settlement this property has been 
recorded ae the property of the mortgagor and 
as being in the possession of the mortgagees 
as such. Id the year 1321 Pash a partition 

took place at the instance of Anup Singh, de¬ 
fendant. and a separate Mahal was formed. 
This land was not included in Anup Singh 6 
Mahal and Anup Singh did not claim that it 
should be made a part of' hie Mahal. It was 
included in the Mahal of the non auplicants 
for partiiion, among whom were the enoces 
sora in-title of the original mortgagors. 
All these oiroumetanoes raise a very 
strong presumption in favour of 

the existence of a sabsisting mort- 
cage. Reference was made to the rnliog 
of the Privy Council in F‘tiimQtulnieia 
Begum v. Sundar Das (4). In that oase the 


B1 InO- Cas. 2S^; 17 A. L-J. 330. 

(4) 27 C. 10^4; 27 I A. 103; 4 0. W. N. 606; 7 Sar. 
p c. J. 718; 14Tna. Deo. (n. b.) 667. 


date of the mortgage was known, It was 
also known that the aeknowledgment which 
had been made was an aoknowledment after 
the expiry of 60 years from the date of the 
mortgage, so that that acknowledgment could ♦ 
not bo relied upon as saving the opera¬ 
tion of limitation and was not in fact so 
relied upon before their Lordships. What 
was contended before their Lordships was 
that by reason of the mortgagees having 
granted a lease to the mortgagors and 
deEoribed themselves as mortgagees they 
were estopped from denying the existence 
of the mortgage as a subiieting mortgage. 
This contention was repsllsd by their 
Lordebip**, and they proceeded to hold that 
the mere fact of the mortgagees regarding 
themselves as mortgagees, althongh the 
period of limitation for redemption of thfi 
mortgage had expired, could not affect their 
righte whioh had matured into the rights 
of absolute owners. Such is not the oase 
here. In this oass it is true we have no 
evidence as to the exact date on whioh the 
mortgage was made. It is quite possible 
that, in 18:3, 60 years bad not expired 
from the date of the original mortgage, and 
it seems to me to be improbable that bad 
the mortgage been made sometime 
1803 it would have been treated in lebi 
as an existing mortgage. We have, how¬ 
ever, no evidence on the point. In that 
year, as I have said above, the mortgagees 
acknowledged the existence of a mcrkgaget 
and, in my opinion, that acknowledgment 
is prima facie evidence of the existence of 
a eubsisting mortgage. This is the view 
which the Court below took, and I thiDB 
that Court was fully jastiOed in holdiofit 
that view. I would dismiss the appeal with 

costs. 

PiGOOTT, J.— I have earefnlly considered 
the judgment whioh has just been delivered 
by Mr. Justice Banerji. I am in agree¬ 
ment with 80 much of it that it is only 
after considerable hesitation that I have 
arrived at the conclusion that I am bound 
to dissent from the order whioh be proposes 
to pa^ie on this appeal I may say at once 
that I agree with him that the plaintiff m 
this case had proved his mortgage suffici¬ 
ently to satisfy all reasonable requirements 
on that point. There is. in any case,, a 
finding of fact that the mortgage is prov^l 
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and that findiDgr andoabtedly rests npon the 
evidecos. The entry made in what baa 
sometimes been spoken of as the Settle 
meot Reoord of 1833 and sometimes as the 
Settlement Reoord of 1839 (it mast be re 
membered that in many of these old Settle¬ 
ment papers an entry to the effest that 
the paper inqaestioa appertains to " a settle* 
ment Reoord of 1833” means notbins mere 
(ban that it was made in tbe ooarse of 
a Settlement prepared under the Regulations 
of 1833) was made at a time when there 
was DO period of limitation presoribed by 
law for the redemption of a mortgage. It 
is, therefore, evidence that oertain speoiBed 
land was held by oertain named persons 
as tbe mortgagees of oertain other named 
persons, and that the latter were entitled 
to reedeem the mortgage at any time on 
payment of a speoiSed sum. Under these 
oiroumstanoes I do not think it was inoum* 
bent on tbe plaintiffs, except for purposes 
of limitation, to prove that this mort¬ 
gage bad been oontraoted in a partioular 
year. 

We now oome to tbe oruoial question 
of tbe aoknowledgment, to be found in 
tbe Settlement Reoord of 1863. There was 
undoubtedly an acknowledgment suffioient 
in law to save limitation, provided it was 
made at a time when tbe liability acknow¬ 
ledged was still subsisting. Tbe question 
is then whether it bas or has not been 
proved that tbe mortgage in suit, whatever 
its preoise date, was at any rate oontraoted 
within lO years of this aoknowledgment of 
tbe year 1863. Admittedly there is no 
direot evidenoe on tbe point. Tbe question 
is one of inferring one faot as presumably 
true because of oertain other established 
faots. If tbe lower Appellate Court had 
looked at the matter, plainly and unmis¬ 
takably, from this point of view and bad 
reoorded a olear Boding that from suoli 
and snob established faots it drew tbe 
inferenoe that the mortgage must have 
been oontraoted within 60 years of its 
aoknowledgment in tbe Settlement Reoord 
of 1363, X ohould have felt more difficulty 
about the case than laotuallydo. A clear 
finding of faot by a Court of first appeal 
oan only be interfered with in second 
appeal on tbe groued that it proceeds opon 
some erroneous view of law, or that it 
roots upon uo legal evidonoo. i should 


have felt oonsiderabJe difficulty about hold¬ 
ing that a olear finding of faot, scoh as 
that abjve suggested, would in this case 
have rested upon no legal evidenoe; obvious¬ 
ly, in face of tbe judgment wbiob bas 
just been delivered, it would have been 
exoeedingly difficult to say this. However, 
I am satisfied that tbe learned Subordinate 
Judge in this case has not looked at the 
matter from this point of view. He bas 
assumed that, for praotioal purposes, it was 
sufficient for tbe plaintiff to prove that there 
was in existence in tbe year 1839 a mortgage 
whioh was at that date redeemable, and 
that an acknowledgment of liability bas 
been proved, whioh aoknowledgment was 
made within 60 years of the year 1839. 
That this is not a oorreot statement of 
tbe law is obvious enough from tbe mere 
terms of the Indian Limitation Aot. 
XlV of 1851. Tbe Legislature in that 
year, for tbe first time, imposed a sixty 
years period of limitation for redemption 
suits. I did not proceed on tbe assumption 
that those sixty years would begin to run 
with tbe passing of the Statute, as it would 
have done if it had considered it sufficient 
to note that every mortgage then in existence 
was redeemable on tbe date on whioh the 
Statute came into force. All it did was 

to allow mortgagors, whose right of redemp¬ 
tion would otherwise have been abruptly out 
off tbe moment tbe Statute came into force, a 
short peried of grace within whioh to make tbe 
necessary arraegements acd to bring a suit for 
redemption if they were able to do so. 
Tbe mere faot, therefore, that there was 
a redeemable mortgage in the year 1839 
dees cot Boffioe to make out tbe plaintiff’s 
case unless the Court is prepared to infer 
that the Eaid mortgage must have been con- 
traoted some time within 60 years of its 
acknowledgment in tbe Settlement Rsoord 
of 1863. It is here that, in my opinion, 
a question of principle is involved and I 
have felt driven to dissent from the judg¬ 
ment which bas just been delivered beoause 
of the importance 1 attach to this question 
of principle. The inferenoe that the mort¬ 
gage must have been oontraoted within 60' 
years of the preparation of the Settlement 
Record of 18t3 is sought to be based mainly 
on the terms of the acknowledgment itself, 
Something has been said about the sub- 
eeqaent conduct of tbo mortgagocu, and to 
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tbi 0 1 mast refer briefly later od# In the 
main, boweveri the qaeation is, and it has 
been very clearly stated by Mr. Jnstice 
Banerji in his judgment, whether or not 
the Settlement Record of the years 1863, 
read in connection with the fact that it was 
signed as a correct entry by the then rnort* 
gagees, justifies an inference that the 
mortgage was not at the date of that 
acknowledgment over 60 years old. We are 
really dealing with a question of circum¬ 
stantial evidence inferring one fact from 
another, applying the principles laid down 
in section 114 of the Indian Blvidence Act. 
My main reason for being unable to concur 
with the judgirent delivered by the 
senior member of this Bench is that I 
dissent quite definitely from the dictum which 
he has quoted from the judgment of one of 
the members of the Full Bench which decid¬ 
ed the case of Doia Ohand v. Sarfraz (2) 
and am unable to accept as of general 
validity the propositiou that it is not reason¬ 
able to suppose that a mao would describe 
himself as mortgagee of a property under 
a mortgage which bad ceased to be redeem¬ 
able at law. I do not think that the 
proposition can be founded upon any wide 
experience of the ordinary principles of 
human nature aud conduct as prevailing 
amongst the smaller landholders in this 
country, A glaring instance to the con¬ 
trary is on record for all time in the Privy 
Council case to which reference has been 
made, that reported as Fatimaiulnissa Begum 
V. Sundar Das (41. We there have a mort- 
gagee continuing for years and years to 
describe himself as mortgagee of certain 
property, and even describing himself as 
such in a covenant of lease which be 
enters into with his mortgagor, many years 
after the right of redemption had become 
Statute-barred. In one sense it is possibly 
correct to say that a man does not ordinarily 
acknowledge a liability which he knows to 
have become Statute-barred j but the possi¬ 
bility of such an acknowledgment was 
clearly contemplated by the Legislature when 
drawing up the relevant clause of the Indian 
IdmitatioD Act. It required to be laid down 
that in order to save limitation an acknow¬ 
ledgment must be made before the period 
of limitation in respect of the liability so 
acknowledged had expired ; and in so doing 
the Legislature clearly contemplated the 


possibility of acknowledgments being made 
of Statute-barred debts. If the Courts are 
in a general way to ait upon the sort of 
principle involved in the words which I have 
quoted from the judgment of Mr. Justice 
Pearson, ths result will be that an acknow¬ 
ledgment made within 60 years of the 
limitation period prescribed for the institu¬ 
tion of any suit will have to be treated as 
ordinarily sufficient to save limitatioo, unless 
and ontil the party bound by that acknow¬ 
ledgment is able to prove affirmatively 
that it was made beyond limitation. 1 do 
not think this is a sonod principle, or was in¬ 
tended by the Legislature. 

I now come to consider more definitely 
the particular acknowledgment Id question 
in this case which is to be found in the 
Settlement Record. Au entry in a Ssttlement 
Record is presumably in itself a correct 
statement of the facts therein recited. We 
have that in the present case, and we also 
have the acknowledgment of the correctness 
of the entry by the eignatures of the then 
mortgagees. So far the case looks well 
for ths plaintiff; but I do not think it is a 
strong case, when one comes to consider the 
terms of the entry in view of the oir- 
oamstaooee under which it was made. In 
the year 1863 the Limitation Act of 1859 
was a comparatively recent Statute. The 
special period of grace allowed thereby 
had only lately expired. The Settlement 
Officer in these oiroumBtanaes set himself to 
enquire what lands in the village were m 
the possession of mortgagees and on what 
terms. If he bad intended to prepare only 
a list of mortgages redeemable at the time 
when the list was drawn up, I think there 
would have been some enquiry into the dates 
of the various mortgages aud the admissions 
of the parties on the point would have been 
recorded. I do not feel myself able to infer 

form those documents that the question whe¬ 
ther or not any mortgage entered in this 
list was at that moment 60 years old was 
present at all to the mind of the Settlement 
Officer. What he drew op was a list ^ of 
lands which had passed into the possession 
of the persons then bolding them by way of 
a contract of mortgage, and he recorded the 
essential terms of that contract, i* e., the 
names of the mortgagors and the mortgagees! 
the amount of the mortgage, the terms of 
the agreement between the oontrattiug parties 
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as to the method of redemptioo, I do oot 
helieve that he intended to reoord an admis* 
eion that eaoh and every ooe of these mort* 
gages was neoessanly redeemable, in view of 
the reoeotly paseed Statate on the sobjeet, on 
the date on whioh be drew np that list. 
His silenoe on the point, and the absenoe of 
any enqairy as to the date of any of the 
mortgages, seem to me almost oonolnsive. I 
am of opinion, therefore, that the admission 
of the mortgagees in this partionlar instanoe 
is no more than an admission that their 
possession in the year 1863 bad its origin in 
a oontraot of mortgage, to whioh osrtain 
persons bad been parties and of whioh the oo- 
venanted mortgage debt was a certain speoified 
snm. 

For these reasons T do not feel able to 
draw from the entry in question the inferenoe 
whioh has oommended itself to Mr. Jnstioe 
Banerjt. 

As regards the sabseqaent oondnot of the 
mortgagee it leaves me oold. Entries of 
this sort are ordinarily oontinned from 
Settlement to Settlement. The Settlement 
Officer sets himielf to enquire who are the 
present holders of the mortgagee rights and 
on whom the proprietary rights, ». s., the 
equity of redemption, have sicoe devolved. 
He would in all probability oonsider it 
entirely outside his faootion to enter upon 
an enquiry as to whether or not any one of 
these mortgages bad become Statute-barred. 
The ease already referred to as FatimatulnUsa 
BegumS-undar Dae {4s) may be mentioned 
onee more as an instanoe in whioh suoh entries 
were continued for many years after the 
right of redemption had in fact become barred. 
So far as my experience goes, I know literal, 
ly of no case in whioh a mortgagee has raised, 
either before the Settlement Officer at Set¬ 
tlement or before the Revenue Aulhoritiee 
by way of application for oorreotion of 
records, the point that his mortgagee pos* 
session has now ripened into full propria- 
tary possession for want of redemption with- 
in the prescribed period of €0 years. So 
far as the ordinary Revenue Courts are 
ooDcerned, I am oonGdent that they would 
refuse to entertain such an application or to 
make any kind of enquiry into it. They 
would refer the person making it to the 
Civil Court; and I cannot say that in my 
experience I have even come across a case 
in which a mortgagee} under tho circum* 


stanoes suggested, has taken the initiative 
and find a suit for a declaration to the 
effect that he has acquired full proprietary 
rights. In the partition to which refer- 
enoe has been made, the co-sharer who was 
also the principal mortgagee, or perhaps 
the sole mortgagee, of the lands in 
question in this ease was seeking to have his 
rateable share in the proprietary rights of 
the Mahal separated from the rest and made 
into a separate Mahal. Tba mortgage whioh 
we are considering was not a mortgage of a 
fractional share in the Mahal. It was a mort- 
gage of specified plots. I find it Very diffi. 
cult to conceive of an applioationfor partition 
so drawn up as to ask the Partition Court to 
form into a separate Mahal lands representing 
the applicant’s fractional share in the propria- 
tary rights of the Mahal as a whole and at che 
same time to take out of the Mahal of the 
non-appUcants for partition certain speoified 
plots and add them to the Mahal of the 
applicant, on the ground (1) that they were 
in possession of the applicant, and (2) that 
he had become by virtue of prescription the 
owner of those speoified plots, 07 er and 
above his rateable share in the proprietary 
rights of the Mahal as a whole. I am not 
prepared to say that such an applfoation 

would be impossible under the Local Refenue 

Act, although I ooncsive it would raise 
serious difficulties regarding the apportion- 
ment of revenue between the two Mahals, but 
It IS sufficient for my present purpose to 
Bay that I think it very unlikely that the 
applioant for partition would haye thought of 
oomiug before the Partition Conrt with 
ench a olaim and that Iiia failure to do eo 
doee not seem to me a piece of oondnot on 
hi8 part which in any way snggests an 
admission that the mortgage in question was 


A wri 


inese reasons 1 must reoord my 
opinion that this appeal ought to be allowed 
the order of remand aet aside and the decree 
of the first Court dismiseing the plaintiff’s 
suit restored with coats throughout. 

Walsh. J.—In my judgment this ia a 
plain case. The qaestion of law arises in 
an appeal from a remand order. The 
plaintiffs sued for redemption of a mortgage 
the date of which neither they nor anybody 
eloo knows. They alleged that it wa/mado 
between the years 1833 and 1839. It “as 
therefore, prwta facie Statato-hnnsd. lu 
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order to overoome this diffioolfy they farther 
alleged that the mortgagees bad given an 
aeknowledgment within seotion 19 of the 
Limitation Act whiob took the ease ont of 
the mieobief of the Statute both in 1839 and 
in 1863. The case on the aoknowledgment 
of 1839 broke down. An aoknowledgment 
was given by the mortgagees in 18 53. The 
qaeslion is whether there is any evidenos 
that that aoknowledgment was given within 
sixty years of the date of the mortgage or 
whether it was otherwise snffioient in law. 
The Mansif held that the plaintiffs had 
failed to prove the mortgage relied npon and 
had failed to proye a valid aoknowledgment. 
The lower Appellate Coart disagreed with 
him and remanded the oa^e for other issaes 
to be determined. The qaestion is whether 
that order is right. The lower Coart decided, 
to quote its own langaage, that * There is 
DO oral or dooumentary evidenoa worth the 
name to prove the exaot or approximate date 
of the mortgage. There is no doabt the 
mortgage was in existence in 1839, bat there 
is no evidenoa that it was exeouted between 
the years l/*3 5 and 1839. It has not found 
as a fast that the mortgage was exeoated 
within 60 years of 1863.” It ooald hardly 
with propriety have done so, having held 
that there was no evidence to support saoh 
a Bnding. It merely held that the aoknow* 
lodgment was given within 60 years of 1839 
when the mortgage was subsisting and that 

such an aoknowledgm-^nt was sulHsient. This 
is a oonolosion of law and, in my opinion, 
is untenable, and, thcTcfore, the appeal ought 
to be allowed. All the evidenae in the 
oase is equally consistent with a mortgage 
which was 60 years old and also with a 
mortgage which was not 6) years old in 
186.3. The principle involved was settled in 
1889 in Parimnand Misr v. ?(P>ib AH ll), 
when a Full Bench decided that in a case for 
redemption which pre-supposes the lawful 
possession of the defendant, the plaintiff 
must show in bis plaint and prove at the 
trial that be bad a eubsisting title at the 
date of the suit. In that oase the plaintiffs 
alleged a mortgage-deed which they did 
not produce and of which they were unable 
to give the date. It was held that there 
was no prima facie evidence that the mort¬ 
gage had been made in 1826, which date 
abne would have brought it within 60- 
years of the suit. Similarly in this case 


there is no prima facie evidence that' the 
mortgage alleged by the plaintiffe was 
made between 1833 and 1839 or within 
sixty years of the acknowledgment relied 
upon. That Full Bench oase has been fol¬ 
lowed in several others, and, in my opi¬ 
nion, is binding upon this Oonrt. It is 
at any rate too late to depart from it 
even if one were disposed to do so, which 
I am not. The same principle was applied 
to a oase of an acknowledgment in Khiali 
Sam V. Talk Bam (5) by my brother 
Piggott and Mr. Jnstioe Lindsay. 1 can 
6nd nothing in the oases cited to us on 
behalf of the respondents which is in¬ 
consistent with the principle thus affirmed. 

If it is said that the Full Bench case 
reported as Paramanand Mtsr v. Sahib Ah 
(l) did not deal with the question of 
acknowledgment. The answer seems to me 
to be this. When the plaintiff snes for 
redemption, it does not matter for the 
purpose of limitation whether he relies 
upon the original mortgage contract^ or 
upon an aoknowledgment which has given 
him a fresh lease of life. In either case 
he has to show that bis claim is not barred 
by (fluxion of time. The dicta in Bip 
Singh v, Qirand Sitigh (6) also relied 
npon by the respondents merely stated, on 
whonc, in the special oironmstanoes of that 
particular case, the harden of proof lay* 
The more recent oase relied upon of KamU 
Devi V. Qur Dayal (3), reported not in the 
authorised reports but in 17 Allaha¬ 
bad Law Journal, page 330, is in njy 
opinion a finding of fact which lays down 
no principle. The lower Courts bad held 
that the ackonwledgments were not shown 
to have been made within 60 yeais of the 
date of the mortgage. The High Court 
by a two-Judgea Bench consisting of the 
Hon’ble the Chief Jnstioe and my brother 
Banerji overruled the Courts below and 
said, to quote the exaot terms of the 

judgment, **Under the circumstances...we 
ought to hold that the acknowledgments 

were given before the expiration of sixty 
years from the date of the mortgage”. 1 agree 
with my brother Piggott that the express 
language of section 19 of the Limitation 
Act contemplates the possibility of an 

(5) 36 Tnd. Cos 452; 35 A- 640; 14 A. I/. J- 884. 

(6; 26 A 313} I A. L. J. 1} A. Vi, N. (1904) 89* • 
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aakcowledgment of liability giveo after 
the expiration of the statntory period and 
ebowa by ita terma that a plaintiff, before 
he aan snoeeed upon an aeknowledgment 
at all, mnat establiah that it wee made 
before tbe expiration of the etaintory pe* 
riod. In tbia ease it ie not anggeated that 
he baa establiehed that faet by any direot 
evidenee. In my opinion no inferenee oan 
be drawn from the aoknowledgment, bow* 
ever fnlly it may have admitted liability, ao 
far as the aotnal date of tbe original mortgage 
ia eoneerned. It ought not to be preaamed 
that people of tbe agrionitaral elaea in 1863 
eonld not have done otherwiae than know 
tbe terma of the reoent Statute of Limi* 
tatioD of 1859. As ia pointed by tbeir 
Lordebipa of the Privy Conneil in a some* 
what similar ease to this, reported as 
Faiimatulnissa Begum v. Suniar Daa (4), 
people may admit liability even 
thongh a Statnte has astnally barred it, 
bat anoh an admisaion ia ineffeotnal in 
law by the express terma of the Statute 
whiah we have to apply. The only in* 
ferenoe whiah I feel at liberty to draw 
from tbe argnment of the ease before ns, 
and I hive no hesitation myaelf in draw* 
ing it, ie that ao far from this mortgage 
having been made, as tbe plaintiff eon 
aietently alleged, between 1833 and 1339, 
it was almost certainly made, ae appears from 
tbe Settement Records, anterior to 1833. I 
•aunot resist the feeling that to upheld the de¬ 
cision of the Court bslow would be to intro* 
dace uncertainty and vacillation as to the evi¬ 
dence requisite for making an accurate guess 
of a date which is not proved in evidence 
and would leave the deoi*iou of these oases 
largely a matter of chance. I would further 
observe that iofereDoea as to the probable 
conduct of people in matters of business 
in the year 1863 are not particularly easy 
to draw by those who are living under 
the conditions of 1920, and there ia always 
a danger of inferring that the only probible 
and reasonable condnot of an indiviriual is 
the coarse which yon yourself would have 
taken. It ie for this reason that [ think 
my brother Piggott, certainly I, eoncurred 
in referring the discussion of this case to 
a larger Bench. In my judgment the appeal 
onght to be allowed and the salt dismiiigeJ 
with costs, 

Bt Tac CouAT. —In aocordanos with the 


deoiaion of the majority of the Bench the 
order of the Court ie that this appeal be 
allowed, the order of the Court below be 
set aside and the decree of tbe Court of 
first instance be restored with coats in all 
Courts. 

Appeal allowed. 


PATNA HIGH COURT. 

Appeal pbom Appellate Decbbe No. 1331 

OF 1918. 

May 26. 1920. 

Present'. —Mr. Justice Das. 
RAMYAD PANDE— Prihcipal Defendant— 

Appellant 

tcr^ttc 

GENOA TEWARI and othbss—Pla[ntipfj 

AND HARTHAR PROSAD TEWARl— 
Defbndant^Rbcpo.noints. 

B'nujal Tenancy Act (VIII B. C. of 1885), 105J, 

109—i)ec»siy» under s. lOj.t, ivhether bars suit for 
ejectment against ijerson not party to proceedings. 

A docision in a proceeding under section 10)A 
of t)ie Bengal Tenancy Act, that certain persons 
are tenure-holders, does not bar a suit by those 
persons against certain other persons who were ii )t 
parties to the proceodiog under section JOoA for 
cjectmont of tho latter on the ground that they are 
more trespassers, [p. 993, col. 1.] 

Appeal from a decision of tbe Subordinate 
Judge, Sbahabad. 

Messrs. S. M. Sdullic\ and N, N. Set, for 
the Appellant. 

Mr; Parmeswir Dyal, for the Rsapondent. 

JUDGMENT.—The defendants are tho 
appellants before me and they were re¬ 
corded as ratgats in the finally published 
Record of Rights, the plaintiffs having boen 
recorded as tenure-holders. The Maharaji 
of Damraoo as the superior landlord brought 
a prooeeding under seofcion 105 of the Bongal 
Tenoncy Act for settlemont of rent against 
the plaintiffs in reepejt of the lanl of 

which they were recorded as tenure-holders. 

In that proceeding the plaintiffA complained 
under section 105 A of tbe Bengal Tenancy 
Act that although they were in fact raiyits 
and not tenure-holder.^, they were wrongly 
shown in tbe Record of Rights as tenure- 
holders and invited tbe Revenue Offiior to 
try and determine the iojiue a? to which 
class of tenants they, the bchagod, 
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The Beveoue Officer tried the issae as to the 
atatas of the plamtiffs under seotion 105A 
of the Aob and oame to the oonolasion that 
the plaintiffs had been properly recorded 
as tenure holders. It is important to re* 
member that the proceeding jaet mentioned 
was a proceeding between the Maharaja 
and the plaintiffs to which the defendants 
were not parties, and the only point de¬ 
cided in that proceeding under section 
105 A of the Act was that the plaintiffs 
were tenure-holders and not raiyats. The 
status of the defendants was not in issue in 
the proceeding before the Bsvenue Officer and 
was not adjndioated upon by him. 

On the 13th January 1912 the plaint* 
iffs instituted a Euit aeainsttbedefendanta and 
also the Maharaja of Dumraon for the follow¬ 
ing reliefs: — 

(1) . That the O.urfcmay be pleased to 
hold that lOb. 13o. 13d. of land, as per 
numbers and boundaries given below, situated 
in Macz'i Pandeypur Pbek, Perganna Bboje* 
pur, out of the yuzashti land, forms the 
exclusive share of the plaintiffs, that they, 
the plaintiffs, are the kashtkars (cultivators) 
and g>/ea$htada7is of the said land and not 
tenure-holders, that the Settlement Officers 
have found the plaintiffs’ tennre holders 
omtrary to law and custom and have improperly 
and contrary to the real state of things 
declared the defendants Nos. I and 2 as 
raiyats and have fixed a nominal rent, that 
the plaintiffs are entitled to recover posses* 
siou of the land and to have their names 
recorded as raiyats in the khata papers, etc., 
that the entry made by the Settlement 
Officers io wrong and that the hhcwat 
has been wrongly and improperly prepar* 
ed. 

(2) . That on the adjudication of the 
above points a decree for recovery of posees- 
sion of the land in suit and for expunotion of 
the name of the defendants Nos. 1 and 2 from 
the khanapuri papers and registration of the 
names of the plaintiffs as kashtkars and gutash- 
tadors in the Record of Rights, by invalidat* 
ing the khewat &\TeBkdy prepared, may be 
passed in favour of the plaintiffs. 

t3). That Rs. 176-10 6, the amount of 
produce for 1318 F. S. as per account 
given below, may be awarded against the 
defendants and that an order may be passed 
awarding future mesne profit up to the date 
qf recovery of the possession^ after asoer* 


taining the same and realising Court-fees 
thereon. 

That suit succeeded in the Court belowi 
but was dismiEsed in this Court on the 
ground that section 109 of the Bengal 
Tenancy Act constituted a complete bar to 
the maintenance of that suit. The decision 
of Mr. Justice Atkinson, who delivered the 
judgment of this Court in the appeal arising 
out of the suit of the 13th January 1912, isre* 
ported as Earn Dayal Pandey v. Qenda Tswan 
(O* It Is Quite clear that Mr. Justice 
Atkinson construed the plaint in 
euit as a plaint for the rectification of the 
entry in the Record of Rights as regards the 
status of the plaintiffs, and in his view 
such a suit did not lie having regard to 
thelelear provision of section 109 of the Act. 
It will be noticed that Mr. Pugh on be¬ 
half of the plaintiffs did put forwaid the 
argument that although he was not entitled 
to a declaration as to his status in opposition 
to the decision of the Revenue Officer in 
the proceeding under section 105A of the 
Act, still he was entitled to maintain an 
action in ejectment against the defendants 
on the ground that they were mere tress- 
passers and bad no title to the land. This 
argument was negatived by Mr. Justice 
Atkinson on the ground that every aver¬ 
ment in the plaint was inconsistent with 
the relief, as, in his arguments, claimed by 
Mr. Pugh. Mr. Justice Atkinson took the 
view that the main relief sought in the 
plaint was declaration of the status of the 
plaintiffs as tenure holders, and he ropudxfttea 
the suggestion of Mr. Pugh that - the 
plaiDtiffs were entitled to let the plaint gft 
by the board, and claim in the suit a reliet 
whieh is after all a subsidiary relief. 
But the learned Judge did concede that if tn^ 
plaint could be read as a plaint in an 
action in ejectment, section 109 of the Acs 
would constitute no bar to such an action 
and the Court would be bound to try such 
a suit. In other words, the learned Judga 
left the question relating to the statue of 
the defendants open as between the parties. 

It is clear, therefore, that the questiODi 
whether the defendants have any title ^ 
the disputed land of which they are m 
possession or are mere trespassers and are 
liable to be ejected, baa never yet been tried 

L(*) 87 Iiid. Oaa. 6«, 1 V, h. J. 479i 3.P- W. W* 
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i.Q any of tba Ooarts. Id the prooaediog 
b3ford the Rjyeaae 0£ier the defeadaota 
ware oat partiea and their atatae wa^ not 
drawn into o^ntroveray between the parties. 
Theqneation wasnodoabtedly raised in the snit 
of 1912, bat Mr. Jastise Atkinson, having 
regird to the frame of tba snit, refased 
t3 adjndiaate on it and left the matter 
expressly open bat ween the parties. 

On the 31st oE July 1916 the pUintiffi 
oommsnoed the present aotion oliiming 
therein the following roliefa; — 

1. That it m\y b) adjaiioitel by the 
Goart that tha prioolpil dafandints are 
traspassera in respeot of tha said UnJ. 
The pUintiffj nsvar admitted the priosipal 
defendants Nos. I to 3 as rjip'zts, 

2. That the entry in tha aarvey papars 
that the defendants Nos. 1 to 3 are raiya's 
in respeet of the said land may be deoUred 
as wrong. 

3. That tha possession of the plaintiffs 
over the said lands, whieh they have ae< 
Qaired under a writ of delivery of possession 
after the deoisijn of the Sab Jadge, may 
be oonGrmed. If in any way it is proved 
that the plaintiffs are oat of possession, 
their possession with mesne pro6ts may be 
awarded. 

3 (a). That A;4as posieosionmay be award' 
ed to the plaintiffs over the lands in 
dispute and that mesne proGts from the 
date of dispossession np to the date of 
possession may be awarded on asoertain* 
ment (hereof in the miseellaneoas depart* 
ment. 

4. That having regard to the survey 
proseedioga if (be possession of the plaint* 
iffi and the p;o/orm.a defendants bs oon- 
sidered joint, then (he joint possession of 
the plaintiffs and the pro forma defendants 
may be oonGrmed. If they be fonod to 
be one of possession, then joint possession 
may be awarded to them. 

5. That an injanotion may be issued 
against the principal defendants restraining 
them antil the disposal of this aait from 
interfering with the possession of the plaint¬ 
iffs, whiob they had acquired under a judg* 
ment of the Court, 

This snit was oonteated mainly oq the 
gronnd that the decision of this Court in 
the previoas suit operated as res jtiiicat<z 


and was a complete bar to the natotenacoe 
cf the present suit. The learned Munsif 
who tried the enit gave effect to the plea 
of res judteoia and dismissed the plaintiffs* 
action. On appeal the learned Subordinate 
Judge has taken a different view on the 
question of res iudicHa and has remanded 
the snit to the Court of Grst instance for 
trial on merits. It is against this order 
of the learned Subordinate Judge remand* 
iog the case to the Coart of Grst instanoe 
that this appeal is directed. 

In thieCenrt Mr, Snail Madhab Mulliok 
on behalf of the appellants put forward 
two grounds as defeating the right of the 
plaintiffs to maintain the present snit. 
His first oontentioc was that seotion 109 
of (be Act barred farther inquiry into 
the subject aid secondly, that the previous 
decision of Mr. Justice Atkinson operated 
as les judicata between the parties. 

So far as the objection based on seeticn 
109 of the Bengal Tenancy Act is oonoerned, 
1 em of opinion that it must be overruled. 
The present eoticn ie an aotion in trespass 
sgainst ifae defendants. In such an aotion 
tbe status of the defendants is the relevant 
issue to be tried by tbe Courts. Now 
tbe defendants were not parties to the 
proceeding before tbe Revenue Officer, nor 
was (he matter in controversy in this suit 
tbe sabjeot of the proceeding before the 
Revenue Officer. 1 am of opinion, there* 
fore, that section 109 dees not constitute any 
bar to tbe maintenance of (bis suit. On 
tbe second qaeslion, tbe decision of Mr. 
Justice Atkinton may be relied upon either 
as an aotberitative decision of this Court 
on a qnection af construction and there* 
foie binding on me or as evidence in (be 
case operating as res judicata. I bave, how* 
ever, to ccnetiue the plaint which baa 
been Gled in this action, and not tbe 
plaint which was Gled in theeait of ]91i. 
The plaint as Gled in this action is clearly 
a plaint as in an action in ejectment, 
Mr. Susil Madbab Mulliok ajked me to 
compare the plaint Hied in this suit with 
tbe plaint filed in the euit of 1912 and 
aeked me pointedly where the differenco 
between the two plaints was. The eseen* 
tiai difference between the two plaintj fa 
that in tbe plaint of 1912 the plaintili'a 
asked for a declaration of tloi* yfuti’o' m 
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anltivators and Quzashiadars of the said 
lacd and made a diatinet attempt to gret 
behind the deoUioD of the ReTeone 0£eer 
in the prooeeding under seotion 105A of 
the Aot. No donht they asked for recovery 
of poFseesion of the land from defendants 
Nofl. 1 and 2, bnt they asked for this relief 
as neoesearily following or d>wing from 
tbo deelaration they eooght, namely, that 
they were onltivators and not tenore-hold* 
ere. Rightly or wrongly Mr. Justice 
Atkinson held that if it was incompetent 
to the plaintiffp, having regard to the 
proceeding under section ll5A of the 
Aot, to ask for a declaration of their 
status as raiyatSt it was impoEsible for 
the Court to give any relief at all to 
the plaintiffs in a Euit framed on the 
cause of action that they were rmyots and 
not tenure^holders. In the plaint in this 
suit they ask for ejectment of the defend* 
ants on the ground that the defendants 
are not raiyati but are trespassers. Thty 
do not ark for a declaration of . their 
status as tennre*holderp, and that is the 
esseiitial difference between the two plaints. 
It is because they acked for snob a de* 
claratioD in the plaint of 1912 that Mr, 
Justice Atkinson dismissed their suit. Here 
they do not ask for that declaration but 
tbey seek to eject the defendants on the 
ground, not that the plaintiffs are raiyat$t 
but that the defendants are not raiyats but 
are trespassers. It is, to my mind, clear 
that this issue, not having been allowed 
to be raised in the previous suit, must now 
be tried. I bold that the decision of the 
Subordinate Judge on this point is entirely 
correct. I would dismiss this appeal with 
costs. 

Appsal dig'nisted. 




NAGPUR JUDICIAL COMMISSIONER’S 

COURT. 

First C.vii. Appeal No. 52 op 1918. 

March 1, 1920. 

Pregent: —Mr. Mittra, A. J. 0., and 
Mr. Prideaux, A. J. C. 
GULA6DAS— Plaimtipp—Appbll&mt 

versus 

Musammaf DHARMIN BAI and anothir 

— D£FBMOAMT8>-RbFPONDBNT6. 

Uindu X«to—St/ccefs*oft- Mundit right off to 

succeed — .idopn'on—Wundifc chela, whether adopted 
son—Joint family Father or manager^ power of^ to 
mahe ^Vill—8on, birth of, effect 0 /—Girhast Bairagis— 
Son, position of. 

There is no custom which authorises the succession 
of a mundit chela to the estate of the person making 
himac?ic?u, [p. 998, col. 1.} 

The fact that a person is made a tnunitt chela 
does not constitute that person an adopted bod, 
and the mere fact that his father was present at 
the ceremony of bis initiation as a chela does not con* 
vert the ceremony into one of adoption, [p. 998, cqI. 
2 .] 

Where the head of a Hindu family governed by 
the Mitakshara Law makes a Will, the subsequent 
birth of a son, who thereupon becomes a co.parcener 
in the family estate, has the effect of rendering 
the Will inoperative and absolutely void and not 
merely voidable, [p. 998, col. 2.] 

. Among Girhast Bairagis a son acquires an interest 
by birth in the ancestral property of the father. Ip. 
1000, col. 2.] 

Appeal against the decree of the Additional 
District Judge, Bllaspur, in Civil Suit No. 71 
of 1916, decided on Slot March 1918. 

The Hon’ble Sir B. E. Bc«?, Messrs. K 
Be S3 and S. 0. Po^Sf for the Appellant. 

Dr. H. S, OoWf for the Respondents. 

JUDGMENT.—Mahanfc Ramkrishnadas of 
Morza Lormi, Tahsil Mungeli, a Girbast 
Bairagi, owned the 28 villages in suit. He 
died on the let September .1912, The 
plaintiff’s case is that he was born the 
second eon of one Mobandas, also a Girbast 
Bairagi. Ramkrishnadas had lost severel 
sons and be, therefore, asked Mohandas to 
give his son, the plaintiff, to him to be 
afBliated as a son and a Mundit Chela accord* 
ing to the law and practice obtaining 
in the community to which the parties 
belong. Accordingly on the Slst August 
1907 the plaintiff was given by bis natural 
father and mother to Ramkrishnadas, who 
adopted him aa his son and made him a 
Mundit Chela. All necessary religious and 
ceremonial rites wsro performed, plaintiff 
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being given bis present name GalabUe. 
On the 13th November 1907 Ramkrishnadae 
exeonted a doonment in favour of the plaint* 
iff, in whieh he etated that having in 
aeeordanoe with family enstom and praotiee 
and neage made the plaintiff his Mundit 
Ohela on Slat Angast 1907, he appointed 
him bis snoeeasor and agreed that the 
plaintiff should have a right to hie ilaka 
and all his moveable and immoveable pro* 
perty. The doonment state?: ~ 

' He will oontinne to hold auoh a right 
nniil I have ohildren from my own wife 
and in ease 1 have a son, by God’s graoe, 
from roy own wife and be remains alive, 
he being my real son will have a right to 
the property mentioned above and the said 
Mundit Chela, namely, the said Gulabdaa 
will not have a right to get the same. The 
said Gulabdas shall have a right of main* 
tenanoe in this way: that Mooa^ Kudurtal in 
the aforesaid iliki, wbioh is this day in 
my possession, will be given to him in muafi 
on wbioh be will maintain himsslf. That 
village will oontinne mutfi am^ng the obil* 
dren of Gnlabdas also; Galabdas and his 
ohildren will have no right to any other 
thing but to the said village. * * * * 

If 1 am not alive and I do not leave 
any real son, my wife Musimmat Rajkoarbai 
will be the owner of the villages in my 
possession and of the moveable and immove* 
able property. After her death the Mnadit 
Chela, Gniabda*, will bs the owner of it. 
This writing of my own will be lawful 
after my death. Ns one will have any right 
daring my lifetime. 

Signature of Mahand Ramkrisbnadas 

(He will be entitled to the muiH on my death, 

I will maintain him daring my lifetime), 
Signatnre of Ramkrisbnadas.” 

A few months before Ramkrishnadas’s 
death a son named Bbagwatdas was born 
to him by hie wife Mutammat Rajkuarbai. 
This Bhagwatdas died in or about Daoem- 
her 1912 when only a few months old, and 
on^ bis death bis mother Musammat Rajkuar- 
bai took possession of the estate as his heir, 
plaintiff oonttnuing to live with her as a 
member of the family. Sha died on tha 
16th September 1913 and on her death 
the Brat defeudant Mujinmat Dharniinba’, 
another wife of R^mkriHSoadi'', step 
mother of BiaTwatHai, ti k pmenpim of 
the village in suit. 



The plaintiff allegei that by virtue of 
his adoption the plaintiff b^eame the 
brother of Bhagwatdas and on the mother^e 
death was entitled to suosead to the pro* 
perty. The seeond defenianb Muaa’nmat 
Falkawar is the mother of the deseased 
Ramkrisbnadas. As plaintiff is informed 
that defendant No. 2 had reoantly filed a 
suit against defendant No. 1 for the posses* 
sion of the 23 villages on the ground that 
she is the nearest heir of the deseased Bhag¬ 
watdas, she is joined as a party here. Plaint¬ 
iff asks for possession of the 2S villages: he 
in the alternative prays that if he is not 
entitled to this relief, he ba awarded posses¬ 
sion of Monz\ Kudurlal. 

The first defendant denied that the plaint¬ 
iff had bsen adopted or taken as a Mundit 
Ohela by Ramkrishnadas. It is admitted 
that Bhagwatdas was the beir*at*law of 
his father but defendant and her oo*widow 
Musammat Rajkuar had been in joint pos¬ 
session of the property left by their bus- 
bind on bis death and continued to be in 
possession till Muiammat Rajkuarbai’s death, 
sinoe when this defendant has been in 
sole possession. Ramkrishnadas was a Gbar- 
bari Bairagi and bad long osased to bslong 
to the fraternity of Nibang or oalebate Baira* 
gis and aonsequently bad no right totaks 
a Chela and obange the oourse of natural 
snooessioD. Even supposiug that Gulabdas 
had been taken as a Chela, be oould not 
Buoieed to his Gam’s property. Assuming 
that Ramkrishnadas balexsouted thedosu- 
ment. Exhibit P 1, that dooument is a Will 
and as property was anoestral in Ramkrishna- 
das’s bands, be bad no authority to alter 
its legal and natural devolution. It was 
further oontended that if the plaintiff bad 
been adopted by Ramkrishnadas, then ou the 
birth of Bhagwatdas his share in bis adop¬ 
tive father’s property oame to only l/45h 
and he oould olaim nothing more than 
that. 

Por the second defendant the execution 
of KsLibit P-1 was denied and she adop‘ed 
the statement of the first defendant with 
regard to the question of adoption and the 
miking of a Mundit Chela. Bhagwatdas got 
the ^-'hole o.^iate by survivorship on tha 
death of his fither and the second defeadurit 
Buo-isoded to that estate on the death of 
Rajkaarbai. Shehadsned 
wu/Dharminbai for peeeessiou ot 
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Eshibit P*1 is the Will and, therefore, aould 
not affect the ancestral property of the 

testator. . 

The lower Oonrt finds that the plaintiff 

was not adopted as a eon of Ramkrishnadas. 
The registered doonmeot of 13th November 
1907 was held to be duly proved. Dealing 
with the contention that a Mnndit Chela 
encoeeds to the estate of the person making 
him snoh a Chela, the Court finds that 
this has not been established ; the alleged 
enstom was held not proved. The Judge 
considered that the case must be decided 
on tbe asBnmption that the parties are 
governed by the Mitakahara School of 
Hindu Law in respect of survivorship, and 
this rule prevented the document of the 
13th November 1907 from operating on the 

death of Ramkrishnadas. Bbagwatdas got 
the entire estate by the right of purvivorship; 
at his death it went to his mother Rajkuar- 
bai and at her death to the paternal grand¬ 
mother Eulkuwar. The plaintiff’s case was 

dismissed. 

We may note that the dispute between 
the defendants was decided in Suit No. 60 
of 1916 on tVe file of the Additional Dis¬ 
trict Judge, Bilaspor, Fulkuwar being held 
entitled to get the estate, and Afacawmai 
Dharminbai got Rs. 60 per mensem as mam. 
tenanoe therefrom. Musammat Dharmiubai 
died during the pendency of this appeal 
which proceeded against Musammat Falka- 
warbai alone. 

It is admitted in argument here that if the 
adoption is not proved, tbe plaintiff-appel¬ 
lant has DO right to 27 villages bat to 
only the village of Kudartal. It is not now 
disputed that Ramkrishnadas made tbe 
appellant his Mnndit Chela, and it is argued 
that this fact is sufficient to constitute 
him an adopted son: the simple rites 
performed are sufficient to make him a son 
of Ramkrishnadas. We are not pressed by 
this argument. It rested on the appellant 
to show that the ceremonies of making him 
a Mnndit Chela also made him an adopted 
son and his evidence certainly does not prove 
that. 

The lower Court has in paragraphs 5, 
6, 7, 8,9 and 10 analysed the evidence 
produced to prove that tbe plaintiff wae 
adopted by Ramkrishnadas. We have read 

that evidence. It is far frcm satiefactory 


and wa agree with the lower Court that 
it does not prove the fact of adoption. 
The mere fact that appellant’s-'father 
was present on the ceremony of initiation 
as a Chela does not convert tbe ceremony 
into one of adoption. Giving and taking 
as an adopted son is different from giving 
and taking as a Chela. It is clear from 
Exhibit P.l, the Will, that Ramkrishnadas 

never regarded the appellant as his adopted 

Bon but as a Chela. This finding conoludes 
the appellant’s ease as regards the 27 
out of 2d villages. 

It is not here contended that the appellant’s 
claim to the village of Kudartal rests on 
his position as a Mnndit Chela. Tbe claim is 
based on Exhibit P-1 dated 13th November 
1907. We have no doubt that that document 
is a Will intended to take effect after the 
death of Ramkr'shtadas. If the case is 
governed strictly by the Mitskshara Law 
applicable to a house holder and if ohAg- 
watdas by birth became a coparcener m 
the family estate, then the Will will cease 
to be operative; it was absolutely VDid and 
not merely voidable. 

It is pressed upon ns that even in s 
Hindu family governed by Mitakahara the 
head of a house can make provision lor 
a pious object and can give away the 
BO-paroenary property to a person having 
only a moral claim on the family. lUf™ 
are donbtlese oases in whiah these gifts 
have been npheld: gee Appan PatrocJuiriaT V. 
SrimvcacharUr (1), AmviUa SuMaramaypa 

V, Oherla Ritair.ma (2), Naroyma Anmvi 
V. Batnalinga Annavi (3), Fugalia « 
ammal v. Vetlor Qoundan (4). BMhoo v. 
Mankorebai (5). We oonoede 
father or manager of a joint family 
oompetent to make a gift of a Po¬ 

tion of the property io favonr of a male, 
or female member of the family. Boltlie 
principles ennnoiated in the oases above 
mentioned do not apply to a Will bnt only 
to a gift inter vivoSe 

(1) 40 Ind, Cas. 11«, 40 M. 112'■ f 

6 h. w. 644; (I»17) M. W. N. 365: m i^’t 469i 

(2) 10 Ind. Cas. 66; 21 M. L. J 69.); 9 M. L. T. 469; 

(1911) I M. W. N. 422; 36 &I. 618. 

(3) 86 Ind. I as. 4.8; 39 Me 68J* \f W- 

(4) 13Ind. Caa. 475; <2 U- Le J. 821; (19 ) 

N.89i 11 MeL.T.103. 

(5) 29 B. 51| 6 Bom. Li B* 268* 
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It is farther oontended that the infant 
BhagwatdaB was the only person who oonld 
oontest the Will and that right of ohallenga 
died with him. Grandmother, not being 
a cO'paroecer nor a snryivor bnt only an 
heir, oanaot question the doonment. The 
answer to this is that if the striot Mitak- 
shara Law applies, Bbagwatdas was a 
eO'paroener with a right of saryivorsbip 
and the Will, therefore, became inoperative 
on the testator’s death. A member of an 
undivided family cannot bequeath his own 
share of the joint property, beeause on his 
death the right of survivorship is at eon* 
diet with the right of devise and the title of 
survivorship being prior title takes pre- 
oedenoe <to the exolusion of that of devise: 
VitlaButtenv. Yamenamma (6); and Banmant 
Bame^andra V. Bhimacharyai?). 

The diffieult question remains whether a 
sou of a Gbarbari Gosain acquires an interest 
by birth in the properly inherited by bis 
father from the grandfather. If he d:es 
then the deceased had no right tom^kea 
Will giving one village to appellaol’ and 
the cult most fail; if no sach interest is 
acquired by the eon, there is no reason why 
the effect should not be given to the 
wishes of the testator. 

It is contended that it is very doublfal 
whether the doctrine of special eocrual of 
right by birth applies to Bairagis. Ram* 
krisbnadas’s ancestors were admittedly 
Nibange, that is ascetics, and the question is 
if they take to marriage, do they accept the 
principles of ordinary Hindu LawP 

It is argued that as a Bairagi can dispose 
of bis property as be likes, no CbeU having 
any right to such property and there be¬ 
ing no acquired interest by right of Cbtla- 
ship in the case of ascetic Bairagi.», it 
would be unsafe to hold that a son acquires 
a vested right by birth. We think that 
a speoiBc issoe on this point should have 
been framed and, therefore, remit the follow¬ 
ing issue for trial:— 

“Whether or not among Gbaibari Gusains 
eon acquires an interest by birth iii the ar.. .s- 
tral property of the father P 

The lower Court will take pleadiij{,a 
bearing on this issue and such evidence r - 

(6) 8 M. U C. R. 6. 

(7) 12 li. 105} 12 ItiU. Jui. 274; (J Inq. Dec. (n. i;) 
t56. 


the parties may adduce and then retorii 
the reoord with its Gndiug. We decide no 
question as to the qiestion of burden of 
proof at present as the matter has not been 
argued. Parties should be asked to give 
instanoes where right to partition has been 
enforced by a eon in the lifetime of bis 
father. The reeord will ba returned by thd 
23rd December 1919; objections will be died 
within 7 days from that date and the appeal 
will be heard on the 6th January 1920. 


After the record wag returned to the 
Judicial Commissioner’s Court by the lower 
Court with a Br-ding on the issue framed 
and submitted to it, the former Court 
delivered the following 

JUDGMENT,—The facts of the case 
are sufBciently given in our judgment 
dated 29th Ociober 1919, The issue 
we framed, namely, whether or not among 
Gharbari Gesains a son acquires an 
interest by birth in the ancestral pror 
perty of the father, has now bsen decided, 
the low(r Court bolding that on the evi- 
dbDO) on record the issue must be decided 
in the negative. The parties to this suit 
are really Bairagis and not Gosains. These 
are two different sects, the former being 
the worshippers of Vighuu and the latter 
of Shiva. In the arguments before ns the 
terms Biiragia and Gosains have been 
treated as eyno-iymons, We should have 
fr.imed an iseoe whether or not aiiDDg 
Gifhast Birigis a son ac^uirej an interest 
by birth in the ancestral property of the' 
father, bit the mistake has misled no¬ 
body. The par.-ies knew exactly what had 
to be established and what evidence in 
favour of or against the point put in issue 
was wanted. 

The first witness for the plaintiff after 
remand. Gjkuldas, states that in the sect a 
son c.nuot take his share of his father’s 
property during the fatheJ-’s lifetime. He 
mentions two inetanoo^^ where sons demaud- 
...;1 their shares but had boon refused. Wit¬ 
ness Boeras to no personal knowledge. 

He .state*: Oiat Itairagis follow all the 

ociOrnorJoH in lu.irriages and oth(r funotiona 

iiS too i'r.-huiius. Mohandas (P. W. No, Ik) 
knowj: 1,0 puoh right apppr'aining to 

lUirayis' 60ny no o i.?o of \ ti'-'on in 
the hMi'iio v.f the father. He reftr.s to 
one Dhivaj-uias svho na*'tifionM thg stioosi-aj 
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property with hie brother, The next 
witness is Bameharandae (P. W. No. Id). 
He gives maoh the same evideooe, bat be is 
a Nihang Bairagiand admittedly knows noth¬ 
ing about Girhast Bairagis. He is appa¬ 
rently ret a resident of the Bilaepar 
District. Balbhadrabin (P. W. No, 16) is a 
oonsin. Be etates that among Gosains a 
eon has na right to partition ancestral 
property in the father’s lifetime. He 
speaks to a Gosain mortgaging his share 
with him and the witness got bis share 
foreclosed. He says that 20 or 22 years 
ago there were two suits where sons had 
demanded a partition of the aneeitral pro¬ 
perty in their fathers* lifetime and both 
these enite were dismissed. 

For the defendant 6vd witnesses were ex> 
amined after remand. Laldas (D. W. No. 13) 
states that Govardhandas, Girhast Bairagi 
of Gtdbua, divided his six anoestral villages 
with bia brother Lalndas. Govardhandas 
bad two eons, Jagannatbdas and Dayaramias. 
These insisted on getting their shares of 
the ancestral property ^rom the father and 
the father and two sons got a village. 
He says that there was one Dharamdas of 
Kbatrwa who bad 5 sons and who gave a 
share of his village to each son. He does 
not know whether mntation had been 
effected in the oases referred to. The 
next witness Ram Ratandas (D, W. No. 14) 
is a Bairagai. He says that he has a 
field of 53 acres. He has also three sons 
who separated from him three years ago, 
and they insisted on baying their shares 
in the property. He etates that it is a 
eastern of the family that when the msm- 
hers begin to fight am mg themselves a 
partition is effected. Sons have vested 
rights in the ancestral property. The mao 
is an insolvent. Sita^emlas (D. W. No. 15), 
who is not a born Bairagi bat has become 
a Girhast Bairagi, states that Girhast 
Bairagis follow the Hindu Sbastras. He 
cannot quote chapter or verse in support of 
bis statement, The next witness is one 
Ganeshpraead (D. W. No. 16), the Pleader’s 
clerk whose father was in the service of the 
late Mr. S. 0. Mittra, Pleader. He speaks 
to a copy of the plaint in Civil Sait 
No. 6 of 1901 in the Ooart of the Civil 
Judge, Bilaspur, which was signed by 
Ramkrisboadas. He sued for a declara¬ 
tion tb^t be was the sole owner of tbe.Lormi 


Taloq. In the plaint it is stated that'the 
villages were nndivided property* Rem- 
krishnadas’s signature is also spoken to 
by Madbo Babn (D. No. 17), Ganeshr 
prasad also refers to a rejoinder in Civil 
Suit No. 82 of 1911, This rejoinder is 
dated the I2th October 1911 and is .written 
by the witness and is signed * by the 
agent of Ramkrishnadas and Mahant Garnb* 
das and by the Pleader Mr. Mitra. Jl^his 
rejoinder is on behalf of the plaintiff in 
that case and states inter alia in paragraph 
7 that it is denied that Laxmidas by a 
Will dated the 18th November 1896 made 
the grant of the village absolote in favour 
of defendant No. 1 and as the Talaqa of 
LDrmi was the anoestral property of Laxmi- 
das and not bis self-acquired property be 
had no power to make any disposition of 
the villages by a Will. Exhibit 2 D 10 
is a copy of the Will dated the 9th April 
1892, referred to in Exhibit 2^ D 19, the 
plaint in Civil Sait No, 6 of 1901. The 
Will admitted in the plaint of 18tb Novem* 
her 1896 and denied in the rejoinder is not 
on record. 

We think the rejoinder amounts to an 
adm’ssion by Ramkrishnadas that because 
the llaqa was. ancestral property LaxmidM 
could not will it away. Therefore, as far as 
the present case is concerned we start with 
an admission by the predecessor of tbo 
plaintiff that there is no power to will 
away ancestral property when there are 
sons in existence. Looking at the evidencp 
in this light we find the plaintiff has failed 
to prove the costom relied upon, namely, 
that a son has no vested interest by birth 
in ancestral property, so far as this family 
is oonoeined. That being so, the claim 
as regards the village of Eudurtal also 
fails. 

The result is that the appeal is dismiss* 
ed. We consider that in the oiroum- 
stances of the ease the parties should 
hear their coats in both Courts. 

Appeal dismUt^d* 
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JITENDRA KUMAR PAL OHOWDHURI 
—Dapbhoamt No. 14— Appbllakt 


by one Sham Snndar and two others. 

These pnrehaeere recognised the plaintiff^a 
paint by reoeiying rents from him. The 
defendants were in adverse possession of the 
disputed latd for more than 25 years 
Neither the purchasers of the estate of 1907 
nor those of 1913 chose to annul this in¬ 
cumbrance. 


versus 

MUKSHODA CHARAN DAS and othebs 
—Plaintifps^Respondbkts. 

Appeal—Appellate Court, finding bff, that franeaclion 

is not benami— Court, findijig by, 
that transaction is b3nami—Second finding, whether 
justified. 

PlaiotiS sought to recover possessiou of certain 
lands on the strength of a Patni Settlement in his 
favour. His suit was dismissed on the ground that 
the Patni was a benami transaction The Appellate 
Court, however, found for the plaintiff that the 
Patni was not a beriami transaction. Defendant 
appealed to the High Court, which remanded the 
case for a finding whether the Patni fell within the 
olasa of tenures described in section 71 (b) of the 
Assam land and Revenue Begulatio:). The lower 
Appellate Court found that the Patni was not bona 
tide and, therefore, did not come under the foregoing 
section. The plaintiff objected that that Court, 
having already found that the Patni was not benami, 
had no power to arrive at a contrary finding: 

^ Held, that the finding was justified, inasmuch as 
m arriving at its previous finding the Court 
apparently had not taken all the facts into considera- 
tion. [p. 1008, col, 1.2 

Appeal agaiDst the decree of the Officiating 
Subordinate Judge, let Court, Sylhet, dated 
the 30ch of August 1916, reversing that 
of the Moneif, let Court at Habigani. 
dated the 5th of July 1915. 

FACTS appear from the judgment. 

Babu Brojalal Ohakraharty (with him Babu 
Hemandra Kumar Das), for the Appellant — 
Defendant No. 14 ie the appellant. The 
plaintiff Bought to recover possession of the 
disputed land as putnidar, under a putni 
paila granted by the proprietors of the 
estate in Jaista 132J B. S., corresponding to 
May 1913. The estate was sold for arrears 
of revenue in 1907 and was purchased free 
from incumbrances by one Garaohart\u aui 
others. In 1909 the estate was again o-jld 
for arrears of revenue and the outgoing 
proprietors purchased it io the benami of one 
Prokasb.^ In 1912 Prokash eseeutei a oon- 
▼eyance in favour of the outgoing proprie¬ 
tors. In September 1913 the estate was 
sold for arrears of revenus fir the third 

and was purobasei free of iuo jml/anees 


I submit that the plaintiff as putnidar las 
no right to annul the incumbrance of the 
defendants. The purchasers of 1909 had no 
PiRht to annul incumbrances and, therefore 
their lessee, the plaintiff, had no such right 
The purchasers of 1913, by recognising the 
Pttin* right of the plaintiff, did not confer 
any right on him to annul inoQmbrauoes, 

[Ohattbrje*. J.—The plaintiff oan now 

take a grant from Sham Sundar and drive you 
out.] ^ • 


That might be so. Bat the title with whioh 
the plaintiff came to Court failed. 

The putnidar (plaintiff) has not acquired 
the right of the auction • purchaser so as to be 
able to annul the inoumbranoes. The pMfwt 
is simply allowed to etand. There is no 

fresh grant from the auction-purohaser to 

t^he putmdar. The auction-purchaser could 

have passed such an interest only by a 

registered instrument. Whatever interest 

the putnidar had was the interest which 

be acquired by the lease of Jaieta 1320 

The position of the putnidar in as good or 

as bad as mine. He has acquired no special 

advantage by the subsequent revenue sale 

The purchasers at that sale have only accepted 

rent from him and thereby merely recognised 
bis putni. 


The defendants have acquired 
by adverse possession whioh could 
feated by the plaintiff. 


a good tirJe 
not be de. 


B.ba aor,nl m„„^ra nas), ,or tha RaaZden a 
-A.aapt.ng for the sake of argnmant that 
Prokash was a bmamdar of the outgoing 
r,ropr.e ors. the r.ght of the anotiou poroLsa® 
g / "“Ot'imad .0 theruseivos aud was no 
affe ..ad by the revauua sale of 1909 beeanse 
the poad.on of the original propriatora wa 
not oh-nged. And, therefore thn ^ T -t 
had the sam, right Rsargnit. “/ ‘or'/r 

pufu, oy the porahasars at the third relenia 
sale amounted to a recifcroitioii bv th« 
ahasara of the right ot the Pufua'^to 
Hioumbracjoes. 


1002 


INDIAN OASES. 


[im 


JlTBMDRi EUHAR PAL V. HUESBODA CHA8AM i»18. 


[Ohatterjsa, J.—By the revenne aaleof 1913 
only the pnrobaaers had the riffht to aonal 
iDoambranoeB. How does this right of the 
purohasers pass to the p«i«idar?] 

As soon as the right of the putnidar is 
oonfirmed by the pnrohasers, their right to 
anunl inoombranoeB papaes to the putnidar 
beoanse the right to annal inoambraDoes is 
a right conferred on the putnidar by the putni 
grant itself. 

The adverse poasession set np by my 
learned friend is an ineombranoe wbiob is 
voidable and not void. Had it not been 
voidable bat void, a fresh grant from the 
parobasers of 1913 would have been neoeasary 
to enable the putnidar to exeroise the right 
to annul inoumbranoes. The right to annul 
inonmbranoes is a part of the putni right and 
not a separate right. 

[CHArrEBJBA, J.—A grants putni to B 
by wbiob be gives B the right to annul 
iuoumbranoes whioh he himself had. If the 
right of A if sold at a revenne sale, does the 
right of B to avoid inoumbranoes oontinue?] 

That would depend, I submit, upon the 

terms of the rutni grant. 

IObatterjea, J.—Does the right to annul 
inoumbranoes subsist in the proprietor after a 

revenne sale ?1 

I auhmit, not. 

LCsattepjka, J.—If then the right of the 
proprietor does not subsist, how oan the right 

subsist in the putnidar ?J 

That would depend, as I have already 
submitted, upon the will of the anotion pur- 

obaser. 

[Obattbbjba, j.—T he effect of your argu¬ 
ment would be that the new purohaser at 
the revenue sale would have no snob right?] 

I submit that would not be so, because 
the new purobaser oonld have avoided the 
putni itself and along with it the right of the 
putnidar to avoid inoumbranoes. 

Refers to Mchim Ohandra Deb v. Ppari Lit 
Das (l). Limitation would run from the date 
of the sale of 1913 and Article 142of the 
Limitation Aol would apply. 

As regards the finding by the Court below 
after remand, I submit that the Court below 
had no po.ver to arrive at the finding that the 
putni settlement was not a bona fide one, in the 
faoe of the finding by the lower Appellate 
Court (before remand) that the putni was not 

(U 39 Iud. Cas. 218| 21 0. W. N, 687; 44 0.412; 
26 0. U J. 99. 


henami. Moreover the defendaiit eannot 
question' my putni patta and sey*''tbat it was 
without oonsideration. 

Baba Hemandra Kumar Das britfl/ te» 

plied. 

JUDGMENT.—The plainliff^re^spondeni 

sought to recover possession of the.flifipol®^ 
land as putnidar under the p'ltni patter, dated 
the 23rd May 1913, granted by the then 
proprietor of the estate. It appears that one 
Prokasb Saba purchased the estate at a sale 
for arrears of revenue in 1;09 and sold the 
same to one Diwanat Ram and others. The 
plaintiff obtained the patni from the latter, 
and brought the anit out of which this 
appeal arise?, to recover possession of the 
disputed land from the defendants who were 
in adverse possession thereof for about 25 
years, alleging that Prokasb Saha had pur* 
ohased the estate free from iooumbracess. 
The suit was dismissed by the Court of fi^t 
iustanoe on the ground that Prokasb^ Saha 
was henamdar for the outgoing proprietors, 
and that the plaintiff’s patni was also a 
hsnami transaotion. On appeal the 
Appellate Court, not dissenting fi'om the 
finding of the Court of first iostaufleon the 
first point, was of opinion that 
ants’ iDOumbrance had been annulled 7 
a previous sale wbiob took place ^ 
whioh was within 12 years of the suit, and 
as there was no reliable evidence to show 
that the plaintiff was benamdar for Diwanat 

Ram and others, decreed the suit. 

It appears that subsequent to the revenue 
sale held in It 09 and the Patni settlement 
under which the plaintiff claims, 
another revenue eals b«H on the 24th ep 
tember 1913 at whioh certain other persons 
were the poroha'ers and they had recogn *3 
the plaintiff’s patni by reoeiving mt from 
him. In second appeal by the 
No. 14, it was contended that even » ® 

purobaser at the sale held in ® , 

have avoided the inoumbranoe of the e 
ants, the mere receipt of rent from 
pjtnidar did not confer any rights upon 
the plaintiff whioh would entitle him w 
question the rights of the defendants, wnac- 

ever they may be. On behalf ^ . 

iff respondent it was contended t a 
derived his rights under ths Patm 8®^*^®“*®°* 
from the assignee of the 
previoas sale (held in 1S09) and t a 
patni was a tenure which could no 
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Avoided noder seotion 71 (b) of the Assam 
Land and Revenue Regulation. The ease 
was, therefore, remanded for a findiog whether 
the potni *ot the plaintifE falls within the 
olass of tenures desoribed in seotlon 71 (c) 
of the Assam Land and Revenne Regula¬ 
tion. 

The Court below has arrived at the 
finding that the Patni settlement was not 
han't fidCf and, therefore, does not oome under 
seoiion 71 (c) of the Assam Land and Revenue 
Regulation. It is oontended on behalf of the 
respondent that the Court below had no power 
to arrive at the finding that the Patni settle¬ 
ment was not a bona fide one, in the faoa of 
the findiog of the lower Appellate Court 
(before remand) that the patni was not 
benami. It is true that the lower Appellate 
Court before remand did find that the patni 
was not benamif bat that Court (before re¬ 
mand) does not appear to have taken into its 
eonsideration all the faets upon whioh the 
Court of first instanoe found that the transao- 
'tion was not bona fide. On remand the learced 
Subordinate Judge, in deoiding the question 
whether the patni falls within the olass of 
tenures described in section 71 (< ) of the 
Regulation, took all the faoti into hi) eon- 
eideraticn. It is further oontended on behalf 
of the respondent that it is not for the de¬ 
fendant to impeaoh the Patni settlement 
merely on the ground that there wa? no 
ooneideration for it. But the learned Sub¬ 
ordinate Judge has found that the “ Creation 
of the patni p tta was merely a oontrivanoe 
to seoure the land in suit, so that any sub¬ 
sequent auotion purobaser of the estate may 
not venture to stretoh his hands on the same, 
it being valuable property in the heart of a 
town and yielding an inoome from the 
several Casha holders," 

But apart from that, we think the de- 
oision of the lower Appellate Court is 
.erroneous. It bolds (differing from the 
finding of the Court below on the point) 
that the purobasers at the eaie of '907 
were not benamdars for the pro¬ 

prietors, and that the iooumbrui.cs of tho 
defendants oame to an nLil in 1^07 ; so 
that the suit having been brortvbt sritbin 
12 years of the auotion-sale was not barred. 
But ineumbranoea are not ip6o• Rn»inl!«d 
by a sale, and the purahaaern roo sale 
held in 190^ did not anopJ the '■'3jmbrano&. 
So far as the defaulters ioo parol a.ora 


at the sale held in 1907) were oon- 
oerned, their right oame to an end by the 
sale of 1909, and along with it the power 
to annul inoambranaes. If the purobasers 
at the sale held in 1909 bad not purohased 
the estate free from iooumbranoes, we do 
not see bow they oould ezeroise the right 
of anDulling iooumbranoes whioh the pur- 
obasers at the previona sale (held in 1907) 
had, and which, as stated above, oame to an 
end by the sale held in 1 i09. And if they 
ODuld not ezeroise suob rights, the plaintiff 
oannot have snob right by virtue of a 
Patni settlement obtained from their as¬ 
signees. The plaintiff oau only olaim the 
right if their lessors who derived title 
under the purohase of 1909 had purohased 
the estate free from inoumbranoes. 

It is true the purobasers at the last sale 
(of 1913) aequired the estate free of in- 
eninbranoes, but they merely recognised the 
plaintiff’s patni by reoeiving rent from him. 
They themselves did not ezeroise the right 
to annul iDoambrauoei>, nor ooufer sueh right 
on the plaintiff. The plaintiff's patni was 
confirmed by receipt of the rent, bub he 
aoquired no right to annul inoumbranoes. 

Wo are aooordingly of opinion that the 
decree of the lower Appellate Court must 
be set aside, and that of the Court of first 
instanoe restored with oosts. 

Appeal accepted. 


LAHORE HIGH COURT. 
Seco.'Jd CivjL Appzal No. 264 op 192 U 

May 25,1920. 

rreseht: —Mr. Shadi Lai, Chief Justioe. 
NUH MOHAMMAD—Defendant 

-Ari’ELLA.VT 


GAURI SHA NK.bR and akother— 

Vl. i J ‘i-n FFS— He 3PONDE NTS. 

Li-nlt,iliou .1.-/ (1X-! ,s. 23, Sdi. / Alt \2V~~ 

./"'• r-rou.j-Limilation ~ 

} crmn.iH u muo. 


of LluiitiUioii Act, I,,) - f).„ 
ivo.a..-.rv AHi.lo, Hio of 

fill-n suit f-«. t!.ji iH-ti..11, but'u.j. 
dale- wheu ib-r riobi to su.- -aui.. iccia i 
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Plaintiffs suea for the issue ol a perpetual 
lajuncMoa restraining ^^efendant from dischirging 
rain water on to the roof of the plaintiffs’ shop 
through a pirnala: 

that the plaintiffs had afresh ciuse of 
action on eaoh occasion when the defendant dis* 
charged water through the parnala on the plaintiffs’ 
loof and that they were entitled to rely upon the 
last occasion when this was d>ae as the starting 
point of limitation. 

SaooDd appeal from tbe desres of the 
District Judge, Ludhiana, dated the 25th 
Augast 19ly, affirming that of the Hioora* 
ry Mansif, let Claes, Lndhiana, dated 

the 22Qd April 1919. 

Syad Mokiin Shah for the Appellant. 

Mr. Jai Qopal Sethis for the Rsepondente, 

JUDGMENT.—The District Judge, oon- 
ourring with the Mnnsif, hae granted tbe 
plaintiffj a permanent icjunction restraining 
the defendant from discharging the water 
of his chohira through a parntfa on tbe 
roof of the plaintiffs’ shop. The Dietriob 
Judge finds that the p rnifa was oonatrnoted 
probably before 1903, but that the defend¬ 
ant bad failed to eatablUb that it existed 
more than 20 years prior to the ioati Na¬ 
tion of the suit, or that he has acquired 
a prescriptive right of easement by user. 

Tbe defendant has preferred a second 
appeal to this Court, and tbe crucial point 
for consideration is whether on the findings 
cet oat above the suit brought by the 
plaintiffs was barred by time. Mr. Mobain 
Shah for tbe appellants contends that tbe 
suit is governed by the provisions of Article 
120, and that as it was brought after 
the expiry of six years from the date 
when the parnala was first used by the 
appellant for dijoharging tbe water, it was 
barred by time. Now it is true that 
Article 120, being tbe residuary Artiolp, 
prescribes the period of limitation for a 
suit for iniunotion; but tbe ierminus a qto 
is the date when the right to sue accrues. 
Now. section 23 of tbe Limitation Act 
provided that in the case of a continuing 
wrong a fresh period of limitation begins 
lo run at every moment of the time during 
which the wrong continues. It seems to 
me that the plaintiffs had a fresh oau^e 
of fc'iion on each oooaaion when the de 
fendant discharged water through the pirnala 
on to the plaintiffs’ roof, and that they 
are entitled to rely upon the last occasion 
when this was done as the starting point 
of limitation, unless the defendant has 


acquired an iodefeavibla right of easement 
by 20 years’enjoyment. A ease yery euniltir 
to tbe present one is to be > found in 
Bamphul Sahoo v. Mitree Lall (1), where a suit 
brought to hive a drain closed on tbe 
ground that it pissed through tbe plaint¬ 
iff i’ land was held to bs within time, 
because each tresspas on the plaintiffs* 
land was found to constitute a fresh cause 
of action. To the same effect if a judgment 
of the Allahabad High Oourt iu Shea 
Fraiad Sonar v. Mangar lianhar (2). Ac¬ 
cordingly I hold that the suit is withid 
time. 

Mr. Mohsin Shah farther urges that as 
the plaintiffs have not suffered any substan* 
till iojary, they should have been grant¬ 
ed, not a mandatory injunction, but a 
monetary oompensatioD, This point waS 
not raised in ei'iher of tbe Oourts below, 
the reason probably bsiog that an iojunotlon 
was the proper r*midy in a case of this 
kind; and it cannot bs raised for the-first ^ 
time in tbe Oourt of Second Appeal, it 
is to be observed that tbe contention does 
not find any express mention even in the 
memorandum of appeal preferred to this 
Court. 

For tbe aforesaid roasons, I dismiss the 
appeal with costs. 

Appeal ditm'.itfd. 

(1) 24 W. R. 97. 

(2) 26 Ind. Oas 185. 12 A. L, J. 11^0. 


PATNA HIGH OOURT. 

Appbil PKOif Appbluts Orobb No. 2^4 of 

1919. 

May 4, 1920. 

Present \ —Mr. Justice Das. 

Syei AMJAD HGSSAIN and orasas— 

APPELLiMTS 

versus 

SHY AM LAL awd otbbrs—Rcsposdents. 

Limitation Act {IX oj 1908', 8ch, J, Art. 181— 
Execution of decree—Sate set aside—Fresh application 
for execution-“Limitation —Appeal,p€ndeneu of,whether 
lar to applying for execution. 

Where a sale held in exeoation of a decree is sH 
aside, the decree-holder has a period of three years 
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from the date of the order setting aside the sale 
to again apply for execution. The fact that the 
order forms the subject of an appeal is no bar to 
the making, of an application for execution during 
the pendency of the appeal within the aforesaid 
period of three years [p. 1005, col. 2| p. 1008, col. 1.] 

Appeal against the order of the JDistriot 
Judge, Gaya. 

Mr. Kawal Siakore Prasad 77, for the Appel 
lante. 

Mr. L, N, Singhf for the Respondents. 

JUDGMENT.—This appeal is direoted 
against an order of the Distriot Judge of Gaya 
allowing exeoution to prooeed and disallow, 
ing an objeotion of the judgment.debtors 
that exeoution was barred by jimitation. 
It appears that on the 14th July U09 
the deoree.holdere presented their seoond 
applioation for ezeoation. On the 14tb 
Deoember the properties were sold in 
ezeoution of the deeree whisb bad bsen 
obtained by the deQree.holders on the 24th 
May 1904. On the 13tb January 1910 
the judgment.debtors applied for setting 
aside the sale and on the I2lh Febrnary 
1910 the sale was aotually set aside and 
the ezeoation ease was dismissed. On the 
10th- Deoember 1912 the deoree*holder 
presented his third applioation for ezeoation 
by a sale of the identical properties which 
bad once been sold. On the 14th Deoember 
1909 the Judgment debtors objected to 
this ezeoation prooeeding on the ground 
that it was barred by limitation coder 
section 48 of the Code of Civil Prooedare, 
While that objection was actually being 
discussed in the Courts, the ezeoation prooeed- 
ed and the properties were actually sold in 
ezeoation of the decree. It was ultimately 
decided by the High Court on the 2lst Deoem¬ 
ber D 16 that tbe deoree-bolder’s applioation 
for ezeoation presented on the JOth of 
December 1912 was not barred by limita¬ 
tion inasmuob as that applioation wan to 
be regarded as a continuation of the seoond 
application for ezeoation. The late Chief 
Jast:oe of this Coart delivering the in<lg- 
ment said as follows: It may often happen 
that prcoeedings taken upon an applioation 
for ezeoution remain pending in an original 
Ooart or Coart of Appeal for several years 
and may resalt in an order setting aajde 
a eale of immoveable property many years 
after the applioation for exooiUion was 
presented and many years after any of the 
dates indioated in the third oolamn of 


Article 182 of the First Sohedale to the 
Limitation Aot. This has often been pointed 
oat by the Courts and in order to get 
ov.r the diffioulty, some Courts have held 
that a sabeequent application ehould be 
treated as an applioation made in oontinn- 
ation of the applioation made before the 
sale and other Courts have held that snoh 
an applioation is governed bv Article I SI 
of the First Sohedule to the Limitation Act 
and that the deoree.faolder is entitled to 
three years from the date on which the 
sale is set aside within which to make 

a further applioation, It seems certain that 
the Legislature could not have intended that 
further execution of a decree should be 
prevented by the fact that ezeoation pro- 
oeedjDge remained pending in the Courts for 
many years.” It teems to me that that 
deoisjon is based on the faot that the third 
applioation for ezeoution was regarded as a 
continuation of the second applioation for 
execution and as it was Bled within three 
years from the date when the sale was set 
aside, the Court properly regarded the appli. 
cation ae within time. 

Although the question of limitation was 
dieoussed from Court to Court until it was 
finally decided by this Court on the 21et 
of Deoember 1916, the exeeutior, as I have 
ea.d before, prooeoded with the resnlt that 

• * 4. * 4 * « JD pursuanoe of 

the petition presented by the decree-holder 

Ibat «ale was again set aside on the 5th 

August 19i3, that is to say, long before 

t^he question of limiUtion was aotually decided 

by this Court. The present application for 

ezeoution was Bled on the 19th Deoember 


clearly barred by limitation. The eale was 
set aside on the 5th August 19'3 and 
under .oruole 181 of the Limitation Act 
he nex. applioation for exeoutian ehonld 
have been filed within three years from the 

0 ' 4e5:howevt 

on behalf of the deoree holder that as the 
qacstion of limitation was not finally deoided 
uDfil the of Deaember 1916, it would 
huvo bseu of no .use to the deoree-holder 
fc-. pre.'ienfc an applioation for exAnnfinr, 
until that que.stion was finally set at rest 
In my view this argument is not a so^nd 
one. The faot that the nf Kr. ; 

tatioo had not been deoided by this Ooort 
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ooDStitated no bar to tbo deoroB bolddrs 

prooeeding with their applioation for exeou- 

tion. It was no bar in law and it ooald 
not be a bar in fact. There was nothing 
to prevent the deorae-holders from presenting 
their application for execution asking the Court 
not to aotually deal with it until the question 
was decided by the High Court. As a 
matter of fact the question of limitation 
had been raised by the iudgment debtor 
as soon as the deoree-holdere presented 
their third application for execution on the 
10th of December 1512. Bit notwith¬ 
standing the objection raised by the judg- 
meat debtor, the deoree-holdera did proceed 
with the execution with the result that the 
properties ware aotually sold in exeiution 
of the decree, a sale which was ultimately 
set aside on the application of the jadgment- 
debtor. In my view as there was no bar 
at all to the decree holders’ proceeding with 
their execution at any time within three 
years from the 5bh August 1913, it must 
be held that their application presented on 
the 15th of December 1918 was barred by 

limitation. I would set aside the judgment 
pronounced by the learned District Jndge 
and dismiss the application for execution, 
The appellants are entitled to their costs, 
which I assess at two gold mohurs. 

Application diimistei. 


ADLiHABAD HlOH COUET. 
BxecoTiOH PiasT Civil Appeil No. 295 

OP 19l9. 

May 5, 1920. 

PrewKt:—Mr. Justice Tudball and 
Mr. Justice Solaiman. 
BALWANT SINGH— Decsbe Holder- 
^ Appellakt 

veriu$ 

BUDH SINGH AND OTflEBS—ODlBCrOES— 

Respondents. 

of dccrcLlnterposUion of bar tyxccutior. 

rreX application, v:hen to be made^Umtiation. 


Where a bar is interposed which prevents the 
1 r.f a decree from carrying on execution, as 

SnataL,(Where execution is restrained by injuac- 


tion, he must, to save execution being barred by 
limitation, come into Court. within three years of 
the removal of the bar under Article 181 of Sohedole 
I to the Limitation Act. [p. 1007, col. !•] 

Exeontion first appeal against the^deoree 
of the Subordinate Judge, Meerut, dated the 
5th May 1919. 

Dr. 8. N. Sen and Mr. N. Upidhya, for the 
Appellant. 

Mr. P. L. Banerji, and Dr. P. N, KatjUf 
for the Bdspondeots. 

JUDGMENT.—This appaal arises oat of 
an application in exsoution proceedings. 
The appellant obtained a decree No. 38 of 
1912 for sale of the hypothecated property 
on the 8th of July 1912. This was made 
absolute on the 29th August 1913. The 
first applicatioD foi execution was made on 
the 18th of April 1914. While this appli¬ 
cation was pending, the objectors instituted 
a suit No. 523 of 1914 on the 8th of Decem¬ 
ber 1914 for a declaration that the decree 
in Sait No, 38 of 1912 had been obtained 
by fraud. On the 9tb of December 1914 
they applied for and obtained an injunction 
restraining the opposite party fromexecut* 

ing the decree in Sait No. 33 of 1912, 
This enit was dismissed on the 2otb of April 
1915, and with that dismiseal the bar of 
the injanctioD came to an end. An appeal 
was filed in the High Court on the JOth 
of November 1915. It was finally dismissed 
on the 19th of April 1917. The present 
application for execotion, which may be 
taken as an application in continuation of 
the former application (which was struck off 
pending the decision of the Suit No, 523 
of 1914), was made on the llth of June 
1918. Objection was taken that the appli* 
oation was barred by time. The lower Court 
upheld this objection and diamissed the 
application. It has relied upon a long aeries 
of decisions of both this and the Bombay 
and Calcutta High Courts. The last deoi- 
aion ie that in Buddar Singh v, Dhanpal Singh 
(1). If we compare this last case with the 
case whioh is now before us, it is impossi¬ 
ble to distingniab the one from the other. 
The decision referred to exactly covers the 
present case. Our attention was called to the 
decisions reported as Moinuddin Khan v, 
Ohajju Singh (2) and Shaikh Kamar^ud-din V* 


(1) 26 A. 156; A. W. N. (1903) 221, 

(2) 2 A. L. J. 276. 
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Jawdhir Lai (3), bat a oarefal examiaatioD 
of both these deoisioDs will show that they 
are DOt on all fonrs with the faota of the 
present ease and do not help ns. If we 
assnme (and we think that it may fairly 
be asaamed) that the present applieation is 
one in oontinoation of the former, even then 
Artiole 181 of the Limitation Aot mast 
apply and it was oeoessary for the appel* 
lant to eome into Coart within three years 
of the removal of the bar whiob prevented 
his oarryins on the exeoation of hie deoree. 
That bar was removed by the desision of 
the Brat Goart on the 26th of April 1915. 
We are asked to give the appellant afar 
tber extension of time and to oaloalate the 
three years from the 19th of April 1917, 
the date on whioh the High Goart dismissed 
the appeal. We eannot see how this oan 
possibly be done. The learned G;/aQ83l for 
the appellant admits that on the 27th of 
April 1917 his elient ooald legally have 
applied for exeootion as be has now applied 
and that there was nothing to prevent him 
oarrying on the exeoation from that date 
onwards. It is, therefore, clear that time 
began to ran against him after the deoision 
of the 26th of April 1915. We woald point 
oat that be is not entitled to maoh sym« 
pathy, for thoagb the High Goart bad dis¬ 
missed the appeal on the 19tb of April 
1917, be still waited till the 11th of Jane 
191S before be oame to Goart. He has been 
negligent of his rights and the law does 
not look with favour on persons or litigants 
of that desoription. The appeal, therefore, 
fails and is dismissed. We direct that 
each party pay its own costs in this matter 
in view of the circamstanoes of this case and 
the dishonest condnct of the opposite party. 

Appeal dUmiased. 

(ft) 2 A. L, J. 397 j I C. L. J. 3SI; 9 0. W. N. 601} 
J6 M. L. J. 268} 27 A, 334; 32 I. A. 102; 7 Bom. L. R. 
433;8Sar. P. 0. J. 810 (P.C.). 


OALOUTTA HIGHGOHRT. 

Appeal fbom Original Deoree No 1S5 

OP 1918. 

Aagaat 26, 1919. 

Preienii —Justice Sir Asntosh Chaudhnri, Kt, 
and Mr. Justice Cuming, * 

BBJOY KUMAR ADDYA ano others — 
Pl\intippj— Appellants 

V$T$tflS 

.SATISH CHANDRA GHOSB and another 

— Dependants—Respondents. 

Contract Act (IK of 1872J, s. ]6~Mortoaoe^ 

Interest, high rate of-Oourt, potter of, to reduce rate of 

interest^Undue inftuence—Hard and unconscionabU 
bargain. 


In the absence of any thing to show that undue ad¬ 
vantage was taken of a mortgagor, or that his will was 
dominated or that the terms of the mortgai?e wero 
extorted from lum m any way, the mortgagee is 
entitled to interest at the contract rate, and the 
Court ought not to come to the conclusio.i that 
the stipulation m the mortgage-deed as to interest 
18 hard and unconscionable, [.p. 1008, col. J.] 

Appeal againsfc the deoree of the Sab. 
ordinate Jadge, let Court. 24,-Perganna8 

dated the 26th of Pebraary I9i8. ' 


Babas Bam Okandra Majumdar, Ramf^ndra 
Mohan Majumdar and Promotha Nath 
Bandapadhya, for the Appellants. 

Babas Brojolal Ohukraberty, Anilendra 

Eoy Ohowdhun and Oour Mohon DuU, for the 
Respondents. 

JUDGMENT. 

Chaidhdri. j.—T he only question raised 
m this appeal is that of interest. 


Ihe learned Subordinate Judge, relyina 
onthe authority of Abdul Majid y. Keherode 
C/t3n(ira M (1) And Ohallaphroo v, Banga 
Bthary (2) has reduced the rate from lb per 
cent, with quarterly rests to J2 per cent 
simple interest opto the date of sait He 
disallowed interest after that date He 
The ee.urity seems to be quite snffi. 
oient. Regard being had to the eases 
above mentioned and other rulings, the 
circumstances above noted, namely, that the 
8o.it uftd been delayed and interest had 
acov.malated would go tc show that the 
stipulfttiou as to interest is hard and un- 
ooDsoio-iable. “ 

Se far as those two eases are ooneerned. 

they have not always heen aeoepted by 

(0 29 Ind. Ca?. 813 ly c* W V sim 4o 

oil* ^ 


id, J. 
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ibis Court as oorreot. The rcoeot Privy 
Goanoil deoisioD io Aeit Khan v. Dam 
Ohand (3) lays down that noleas it oan 
ba ebowD that uodae advantage bad been 
taken, the Court ought not to eometo the 
aoneluBion that the transaotion is bard and 
UDOonsoionable. * 

These matters are matters of eontraot 
between the parties. The learned Vakil 
appearing for the respondent urged that 
there was undue iLfluenoe and that the 
onus was upon the mortgagee to show that 
there was none. But one of the requisites for 
that oontentioQ is that the person in whose 
favour the dooument stands was in a position 
to dominate the will of the exeeutant. There 
is nothing to show that the money*lender 
dominated the will of the debtor in this 
ease. No issue was raised on that point, 
no evidenoe was given ; there is no evidenoe 
on the reoord that any advaniage was 
taken of the lady, or that she did not 
borrow at the ordinary ra'e of interest pre¬ 
vailing at that time. In fao*’, there is 
evidenoe that the exeoutor of her husband’s 
Will borrowed at the same rate of interest 
on bis personal aooonnt. He was a man of 
business and he had to pay the same rate 
of interest. 

Then we have the evidenoe of Glrisb 
Chandra Ghose, witness No, 2, for the defend¬ 
ant, that at that time the usual rate of 
interest was Re, 1 or Re. 14 0 per cent, per 
month, that rarely it was Re. 1 annas 8 and 
that it was usual to enter oomponnd interest 
with quarterly rests. 

It must not be overlooked that this was 
a transaotion with a Mitakebara lady and 
that the eeonrity, whiob the learned Sub¬ 
ordinate Judge thought was sufSoient, may 
not have been so oonsidered when the money 
was advanced. However that may be, there 
is nothing to show that undue advantage 
was taken of this lady, that her will was 
dominated or that the terms were extorted 
from her in any way. 

It has also been urged that io respeot 
of mortgages executed by Hindu widows, 
where the Court baa found that there was 
po necessity to borrow at a high rate of 
interest, such rata has been reduced. The 
eases in Eamestpar Fershad v. Ban Bahadur 

(8) 49 lud. Caa. 93^?; 23 0. W. N. I30i lOl P. R. 
I9l8i 165 P. W, R. 1918 iP. 0.). 


Singh (4), Kano Nath Bai Okotodhri y. 
Bandhir Singh (5) knd Nawah Natir fi^am y, 
Bao Baghunath SingK (6) have b^o 
lied upon. But in this case, the title- of 
this lady is the title of an owner and, 
therefore, those cases do not appear to have 
anything to do with the matter. 

The learned Subordinate Jndge bat 
relied upon the delay. It appears, how* 
ever, from the Eabala of defendant No. 2 
that at the time when that Eabala was 
executed, the debt which wae due by this 
lady to the plaintiff was oalonlated at 
Rs. 2,80 ), This sum the defendant under¬ 
took to pay but be kept the money with 
him and did not pay. Ha waited for 9 
years and kept the money in hand. He 
is responsible for the delay; he knew the 
rate of interest which was charged when, 
he took the Eabala and kept the money with 
him, and yet be took no steps to pay the 
debt. For him to aay that since he has 
pnrobased both the widow’s interest and 
the interest of the reversioners, he ought 
to be relieved from paying at such a high 
rate of interest, seems to ns to be absurd. 
It is not correct that he has purchased 
from the reversioners. 

The appeal is, therefore, allowed with 
costs in both Coarts, We assess the hear- 
■ ing fee at 6ve gold tnohurs. The plaintiff 
would be entitled to interest at the contract 
rate up to the date 6xed for payment, namelyi 
three months from this date. After that 
there will be interest at 6 per cent. H 
there is no contest as regards the amount, 
the decree may be drawn up here. 

CuMiNO, J,—1 agree. 

Appeal alUtved$ 

(4) 6 C. 84?; 8 0. L. R. 861j 8 I. A. 8j 4 Slicraa 
L, R. 81} 4 Sar. P. 0. J. 210j 6 Ind. Jiir. 167} 3 Ind. 
Deo. (n. a.) 646. 

(s) 18 C. .311} 18 I. A. 1; 16 Ind. Jur. 34; & Sat. 
P. C. J. 012} 9 Ind. Dec. (N. s.) 207. 

(6) 60 Ind. Caa. 434; 46 I. A. 146; 36 M. L. J. 621; 
17 A. L. J. 691; 25 C. W. N. 700; 21 Bom. L, B. 
484; 28 M. L. T. 40; 30 C. L. J. 66; (1919) M. W. N. 
498; I V. P. L. R. (P. 0.) 49; 41 A. 671} 11 L. W. 168 
(P. 0.), 
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Ab&dl—Mortgage of liotise by non*proprietor— 
Presumption Custom I 1 

ACCOUnt*K)OOfCSf withholding oj —Presumption 
Where a party persistently omits to produce his 
books of account»there is ajastihable presumption 
that they are not produced because they do not eup' 
port him N i'adamraj f Gopikisan I 29 

AccountSi settled, when can be re-opened. 

A settled aooount cannot be re opened without 
speoifioally charging at least one definite and import¬ 
ant error and supporting that error with evi>Jen g 
confirming it N Padamraj v. Gopisisan 1 29 


8uit for, against lambardar—Pnr/tes, neces¬ 
sary—Co-sharers, whether must he joined 
A suit against a lantbardar for accounts in respnct 
of one item of village property by one of the per¬ 
sons jointly interested in a portion of the village is 
not maintainable, unless all the other persons jointly 
interested are joined either as plaintiffs or as 
defendants. 

As between a lamhardar and a person who is 
jointly interested with others in a patti, tuere is no 
such privity of contract as would entitle the latter 
to treat the former as his agont in respect of the 
item owned by him N Haridas ' h.^ttkrjc i» 
Gahenabai 7 I 


suit for—Books in pos»es<ion ol plniiififf- 
Failure to produce books, eff-ict of - Fresumpti.ni— 
Evidence, secondary, admusihdity of. 

In a suit for accounts every presumption should ho 
made against a party who withliol.N thn nc-otiuts 
A plaintiff wno has the accounts wi h lii.ii c ii.not 
ask a Court to take accounts whilst ho wtthliolds 
the evidence in his power 

Plaintiffs sued defendants for an account and 
for Bb. ’, 0 ' alleged to be duo to them oat of the 
partnership funds it was proveil ti.at the books of 
acconnt weie in the plaintiffs'possession: 

Held, (I I that the lois of the books not hiviug 
been proved, secondary evidence .,f the accounts 
was not admissible: 

UJ that the books of account being in the plaint- 
ms possession, the defendau's coul.l not bo cull d 
upon to give any account 1 . Toakuu Ua.> r. Gowak 


DHAN 


940 


,suitfor,by minor against agent appointn'i 
by guardian, m-iintainability of-ArbUra'or^, settle- 

ment by, when Unble to be re-opened Fraud prool 
of. ^ 

An agent appointed by the guardian of a minor 
8 not liable to account to the minor fo:- his acts 


ACCO U fits—conoid. 

AS an agent on the principle applicable to trosteet 
or persons intermeddling with the trust estate. 
The rule laid down with respect to trustees de son 
tort cannot be extended toperBon>i in the positioQ 
of agents of the guardian of a minor 

A settlement made by arbitrators cannot be 
re-opened except on the ground of fraud. M 
HaMaNATAA.N UaETTIARV MClHUH 0 hbtt 7, 8H If. L. 
J Z47; U L W. aOo; 4d M. 4M; i9i0 M. W. N. 270 

358 

Acknowledgment of debt, effect of— 

Suit, whether can ie based on acknowledgment— 
Account stated, what is 

An acknowledgment of a debt only enures to the 
benefit of the creditor for the purpose of saving 
limitation if it is made before the original debt is 
time-barred but the basis of a suit is always the 
original debt. No suit can be maintained upon a 
more acknowledgment of a debt. 

“An account stated'* is one where several cross- 
items are set off one against the other and the 
balance is struck off in favour of ono of the 
parties In such a case the law implies a new 
promise by the oth'*r party to pay the balance in 
co-i.eidomtion not merely of past debts but also of 
the extinguishment of the old debts on each side, 
ami hence it is not necessary that a statement of 
account sliould be made within the period of 
limicati »n for the recovery of several cross-items 
P t Suii'j i hahai) Pandey »' Bhoucke, F. L. T. 
'"'i P I- J . U i' L R Pat U'l 379 

Ct of • O Jrt—Party, wheth-^r can be pre- 
ju liced by act of - oiirt - See lYiL Pkocedore 

ODE, 3 1 sf, 

Acts—General. 

Act l-- 8—XXXIV. Sec Lusacv Act. 

-Iho'J—Xlll. See WoRKiiAs's Breach of Oo.n. 

TRACT Act. 

-IHBU—.'VIA'’. See Pksal Code. 

—- s ;i —V Sec PoticE Act. 

- 18155—X See ScccEssioN act. 

- '867—1)1 Sec t^cHLic Gambling Act. 

— 87 —Vli. See CoOBr Fees Act. 

- 1.872—I See KvioE.scE AcT. 

— 1872—IX. See Contract Act. 

1877—I. See Specific Uehef Act. 

—- IS78—f. See OPI0.M Acr. 

187J-XV1U. See Legal Pkactitio.nf.rs Act. 
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A C t S—Cc n c ra I—concld. 

Act 1881--T. See Feobate and Administbation 

Act. 

—— 1881—XXVI. See Negotiable Ikstbdments 

Act. 

1882—11. See Tbosts Act. 

—— 1882— IV. See Tbanspeb op Pbopebty Act. 
- 1882—VI. See Companies Act. 

— 1882—XIV. See Civil Pboceddbe Code. 

—— 1887— VII. See Suits Valuation Act. 

— ■ - 1887— IX. See Provincial Small Cause 

Courts Act. 

—— 1889—vn, See Succession Certificate Act. 
1890— VIII. See Guardians and Wards Act. 

— 1890—IX. See Railways Act 

—— 1894—I. See Land Ac<iui8Ition Act. 

— 1S07—IX. Sec Provident Funds Act. 

— 1898—V. See Criminal Procedure Code. 

— 1899— II. See Stamp Act. 

—— 1899— VIII, See Petroleum Act. 

- 1899—IX, See Arbitration Act. 

— 1907—III. See Provincial Insolvency .4cr. 

— 1908— V. See Civil Procedure Code. 

— 1908—IX. See Limitation Act. 

— 1908— XVI. See Registration Act. 

- 1909— III. See Presidency Towns Insolvency 

Act, 

1910— II. See Paper Currency Act. 

1911— III. See Criminal Tribes Act. 

—— 1913—nr. Sec Administrator Generals Act. 
—— 1916— XVI. See Benares Hindu University 

Act. 

—— 1919—X. See Escess Profits Duty Act. 

Acts-(Local}—Beng-al. 

— 1865— VIII. See Bengal Rent Recovery Act. 

.- 1884— III. See Bengal Municipal Act. 

- 1885— VIII, See Bengal Tenancy Act. 

—— 1897— V. See Bengal Estates Partition 

Act. 

- 1899—III. See Calcutta Municipal Act. 

. - 1911—V. See Calcutta Improvement Act. 

— 1917—1. See Bengal Ghee Adulteration 

Act. 

Acts-(Local)—Bihar and Orissa. 

— 1904—IV. See Bihar and Orissa Public 

Demands Recovery Act. 

Acts -(Local)—Bombay. 

-- 1874- in. See Bombay Hereditary Offices 

Act. 

—» 1896—XX. See SiNO Encumbered Estates 

Act. 

—— 1901— III. See Bombay District Munici¬ 
pal Act. 

Acts (Local) - Burma. 

—— 1917—V. See Burma Excise Act. 

Acts- (Local)—C. P. 

•- 1898—XI. See C. P Tenancy Act. 

Acts—(Local)—Madras. 

—— 1908—1. Sec Madras Estates Land Act, 

Acts-(Local)—Punjab. 

- 1887—XVI. See Punjab Tenancy Act, 

— l9Co—11. Sec Punjab Pre-ejiption Act. 


Act8-(Local)-u. P. 

Act 1911—III. See Punjab Municipal Act. 

—— 1914 —in. See Punjab Courts Act. 

—— 1919—IX. See Punjab Courts Act, 

1886—XXII See OoDH Rent Act. 

-I9CI—n. See Agra Tenancy Act, 

— 190i—III. See U- P. Land Revenue Act. 

— 1917—1. See U. P. Public Gambling ^Amend¬ 

ment) Act. 

Ordinances. 

Ord. 1915—II. See Indian Soldibbs (Litigation) 

Ordinance. 

— 1919—IV. See Martial LawObdinance. 

Regrulations. 

Reg*. 1819—VIII. See Bengal Patni Regulation. 

- 1825—XI. See Bengal Alluvion AND 

Dilution Regulation. 

- 1892—111. See Sind Frontier Regulation. . 

Statutes. 

1915 -(5 & 6, Geo. V, C. 61), See Goteenment of 

India Act. 

1916—{6 <fe 7, Geo V, C. 37). See Government Of 

India (Amendment; Act, 

Administrator Generals Act (Ill of 

19(3)f S. I 1 1 applicability of, where Adminie* 
trator-Oeneral appointed executor. 

The fact that the Administrator-General U 
appointed to be the executor of a kVill, is no bar ta 
his obtaining, under section 11 of the Administrator. 
General's Act, an order to take possession of the 
assets before applying for Probate of the Will* C 
Pasupati Mvkherjbb. In the goods of, 24 0. W.N. 826 

431 

Admission, e/ect o/. 

What a party himself admits to be true may 
reasonably be presumed to be so, and, until the pre¬ 
sumption is rebutted, the fact admitted must be 
taken to bo established, L ViR Singh v. Habnam 
Singh, 1 L. 137 191 

Adverse possession between co-sharers^ 
Sole possession and non-payment of rent, whether 
enough, effect of~-Burden of proof. 

In order to establish adverse possession as 
between co'sharers, there must be evidence of an. 
open assertion of a hostile act on the part of the 
co-sharers setting up adverse possession with notice 
to the others, and mere non-participation in the 
profits by one party and exclusive occupation by 
the other party is insufficient. 

Plaintiffs sued for a declaration that certain 
land belonged to them and that the entry in the 
revenue records showing defendants as owners of 
l/.*rd of this land was wrong. It appeared that the 
plaintiffs bad been long in possession of the land; 
in suit and had paid DO rent; 

Held, that the fact that the plaintiffs had held- 
sole possession and had paid no rent was not 
sufficient to prove that defendants were not co¬ 
sharers, nor was it sufficient tb establish the plaint¬ 
iffs' adverse possession. L Balae Ram v. Eauba, 2 
U. P. L. R. (L) 94 169 

“ ' ■ ■ ■ between tenants-in-common-^Ifon*- 

participation in rents and profits, effect of. 
lu order to establish adverse possession by on 
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Adverse possession —conoid, 

t6ti&nfc>in*coninion against his co-tenants, there must 
be exclusion or ouster of the co-tenants and the 
possession subsequent to that must be for the 
statutory period. What is sufficient evidence of 
exclusion must depend upon the circumstances of 
each case. Mere non-participation in rents and 
profits would not necessarily of itself amount to 
adverse possession but such non-participation or 
non-possession may, in the circumstances of a 
particular case, amount to adverse possession Begard 
must be had to all the circumstances, the most 
important element being the length of time. C 
Govikda Chandra v Dina Nath, 23 C. W. N. 977- 
aOO. L.J. 512;47C-274 14| 

■ ■■ —Person in continuous possession 
without title Jor over 12 years, status of—Under- 
proprietary rights, acquisition of. 

Where a person who has lost all bis rights in 
certain land retains possession thereof, to the 
knowledge of the superior proprietor, without any 
title whatever, and is continuously recorded for 
more than 12 years as under-proprietor, he acquires 
the status of under-proprietor by adverse possession. 
O Nadir Singh v. Anpurna Kunwar, 7. 0. L. J. 2R2* 
a.u. p. L.R. (j. c.i ns 759 

■' —Trespasser, positisn of—Surface 

working, whether gives title to sub-soil rights. 

• A wrong-doer’s rights by adverse possession must 
bo confined to the land of which he is in actual 
possession. 

Where an owner of land sells it reserving to 
himself the minerals, he retains possession of the 
minerals in the same way as if he had not sold the 
surface. Non-user is not an abandonment of 
possession, Consequently, no matter how long mines 
remain unworkod by the owner, his right is not 
barred 80 long as they are networked by someone 
else. 

There may be cases in which a title by adverse 
possession can be made out in respect to minerals, 
but it does not follow that by working a part of 
the minerals or opening up particular quarries 
possession over a continuous field of minerals or 
of quarries of which the portion worked forms part 
Can be obtained. 

A mere surface working cannot give any claim 
by adverse possession to the whole of the coal 
seam or to any portion of it beyond that which is 
actually extracted. Pat Kumar Phkmatha Nath 
Madia V. Meik, Pat. 146; 6 P. L. J. 273; 1 P. 
L. T. 360 134 

Affra Tenancy Act (11 or 1901), s. 10 

(.I)—Transfer of proprietary right— Sir land, lease 
o/, validity of. 

Proprietors, when selling or about to sell their 
property, cannot be allowed to deprive ihomscives 
by any trickery or subterfuge of tbo rights which 
section 10 (1) of the Agra Tenancy Act was framed 
to give them. 

Therefore, a collusive lease of sir land intended 
to defeat the law is entirely void. U P B R Dem 
Koar V. Sewa^Ra.m, 2 U. P L. R. (B R ) 15 645 

-Si 14 —Hindu joint family , holding let to 

member of-hjeefment— Holding let to other 
members of family—Tenancy, whether continuous. 

, A member of a Hindu joint family taking land 
pn lease from a landholder in his individual capacity 


Agra Tenancy Act— contd. . 

18 the sole tenant of that landholder to the exclusion' 
of the other members of the joint family and when 
he is ejected from the holding, and the holding is 
immediately let to his brothers, the latter are not 
entitled to count the period of cultivation when 
. was recorded as tenant towards the 

■ occupancy rights, 

y P B R WiDHYA Ram v. Sobha Ram, 2 U. P. L. B. 
IB. R.) 43 734 

Si 34 —Qrove brought under cultivation— 
Grove-holder, status of—Landlord, right of, to eject 
When grove land is brought under cultivation, 
the holder thereof loses his rights and is liable to 
be treated by the land-holder as a tenant under 
A gi-a Tenancy Act, and to be ejected. U 
P B R Kisnoai Saran v Rausshwar, 2 U P L H 
(B. B.) 67 93Q 

—-S. 47 —Enhancement of rent provided for 

in lease, whether enlarges period of tenancy. 

A lease for a term of years which provides for 
a rise in the rent in the last year of the lease 
confers no right on the tenant to continue in pos¬ 
session after the termination of the period of the 
lease. To such a case section 47 of the Agra Ten¬ 
ancy Act does cot apply. U P B R Hanip-dn-nisa 
V. Ram Datad, 2. U P. L. R rfi. R ) 36 46 

■ ~' Si 58 * Ejectment suit —Proprietary titlei 

question of — Appeal, forum of. 

In an ejectment suit in which the defendant 
pleads that he is not holding the land as tenant of 
the plaintiff but as bis own hhudkasht without 
liability to pay rent to anybody, a question of pro- 
prietary title is raised and an appeal lies to the 
District Judge, and not to the Commissioner. U 
P B R Chandan Singh v. Brora Lae, i U P L R 
(B. R.) 63 34g 

-s. 79 - Suit to recover possession of holding 

—Jurisdiction of Civil and Revenue Courts _Reri- 

sion—High Court, interference by. 

Where a person seeks to recover possession of 
his holding the suit should be brought under section 
79 of the Agra Tenancy Act and over such a suit 
the Revenue Court alone has jurisdiction 

The High Court has jurisdiction to interfere in 
revision whore a Civil Court has wrongly enter- 
tained a suit cognizable by a Revenue Court. A 
Tajamal Hussain r. Ali Bahadur Khan 946 

-S. 177 (^)~ 'Question/proprietary title" 

—Defendant holding as proprietor—Aj^al, forum 
of. 

The question whether a defendant is holding as 
a Bub-tonant or is cultivating the land as khudkasht 
with no obligations to pay rent to anybody is a real 
question of proprietary title within the moaning of 
seotion 177 (c> of the Agra Tenancy Act, and in 
such a case an appeal lies to the District Judge and 
not to the Commissioner. U P B R Badami v 
Karoki, 2 D. P. L. R. (B. R.) 46 £0l’ 

-- Si 185— irregularity, what 

amounts to —Burden of proof, wrong allocation of. 

The failure to consider a finding on remand 
and basing an order upon a wrong allocation of 
the burden of proof are material irregularities 
witbin the meaiiiug of section 187 of the Arra 
Tenancy Act. U P 6 R Ch.vkarpam v. Natbua^ 2 
U. P. L. R. ;B. R,, 287 
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- s. 194 (I) —Lambardari mabal—Lam- 

bardar, <i«fy of, to realise arrears oj rent, extent of. 
a lamhardari mahal the lambardar is, from 
Mio date of his appointment, the agent appointed 
^4i act on behalf of the co-sharers and he is the 
only person tvbo has a right to institute a suit 
against a defaulting tenant for the recovery of 
any arrears of rent not statute-barred, whether 
of his time or prior to liis appointment as such. 
A Mojiz FiTUfA v. Aivi Akbar, 18 A. L. J. 435; 42 A 
414 112 

Appeal (C \vi\) — AppeUnfe Court, finding by, that 
transaction is not benami— Remand —Same Court, 
fiir^ding by, that transaction is benami— Second 
finding, whether justified. 

Plaintiff sought to recover possession of certain 
lands on the strength of a Patoi Settlement in his 
favour. His suit was dismissed on the ground that 
the Patni was a tenami transaction The Appellate 
Court, however, found for the plaintiff that the 
Patni was not a benami transaction. Defendant 
appealed to the High Court, which remanded the 
case for a Bnding whether the Patni fell within the 
class of tenures described in section 71 (5 of the 
Assam land and Kevenue Kegulation. The lower 
Appellate Court found that the Patni was not bona 
tide and, therefore, did not come under the foregoing 
section. The plaintiff objected that that Court 
having already found that the Patni was not benami 
had no power to arrive at a contrary finding: 

Held, that the finding was justified, inasmuch as 
in aiTiving at its previous finding the Court 
apparently liad not taken all the facts into considera¬ 
tion. C JATINDRA Kumar Pal v. .»• ukshodaCbaran 
Das 1001 

Connected suite—Appeal in one—Ap¬ 
pellate Coiurt, whether can arrive at oonflioting 
findings. See -lURiSDrCTiON 282 

Costs, qitestion of—Judgment not involve 


ing question of priMiple, 

An appeal which raises a question of costs only 
and in which no question of principle (is involved 
is not competent. C Umbsh Chandra 
Bhibuti Bmusan Pal, 47 C. 67 334 

Finding of first Court not concurred in 


by Appellate Court^Duty of Appellate Court. ^ 
Where an Appellate Court does not find itself 
in agreement with the finding of the trial i ourt, it 
should come to an independent finding of its own 
upon the evidence on the record. C Majab^din 
Kabiraj V. Majibar Rahman 248 

_ Further investigation necessary- Ap¬ 

pellate Court, duty of. See Civil Procedure Code, 
O. XLI, B. 23 5 16 

— Gift, validity of, not questioned m trial 
Court, whether can be questioned in Court of 
Appeal—Procedure. See Pleadings J 79 

_ }iew point, whether can he raised at 

hearing. . 

A noint not taken in the trial Court, nor raised 

in tha memorandum of appeal, may be urged at 
1 he hearing of an appeal if it goee to the root of 
the matter and raista tl.o question of the compe¬ 
tency of the Court to grant the relief oUimed. 
C Bam Kisskn Joydoyal v. PobRA^ Moll, ©a • 
J. 269 »7I 


Appeal (Civil) —conoid. ■» 

-- to his Majesty in Council—Practice ef 

Privy Council — Point, fresh, whether canhe raiui, 
Tt is not in consonance with the praofioe of the 
Privy Council upon the bearing of an appeal to 
entertain u point not raised in either of the Coorti 
below nor presented upon the appeal. PC Idris'* 
u. Mrs. Jane Skinner, 82 F. B. I9l9: 46 F. W. R. 
191(1 723 

■— -- to Privy Council—Death of respondent— • 

Appeal heard in ignorance — Decree, whether can he 
ignored. 

Where, pending (he hearing of an appeal before.. 
the Privy Council, one of the respondents dies and 
his legal representatives are not brought upon the 
record and the appeal is beard in ignorance of the 
fact of death, the decree pronounced by the Privy 
Council cannot be ignored by the Couris in India. 
Pat Deo.^andan Pbasab Singh v. Janei Sinoh.a Po 
I . J. 3i4; 1 P. L T. 325; 2 U. P. L. R. ^tatJ >08| 
(1910) Pat 266 322 

-( ritninal) —Pleader appearing for 

accused without vakaiatnama— Procedure, 

Where an accused person is represented by a 
Pleader in an appeal, but the latter has no vahalaU 
nama, the proper course is to adjonm the heariag 
of the appeal until one is forthcoming, and thna 
afford the accused an opportunity of being represent¬ 
ed. CJasirKhanv Emperor, 21 Cr. L. J.4i8 61 

- (Second)— Document, admissibility of 

— Objection, whether can be taken in second appeal— 
Pinning by trial Court—Appellate Court, difference 
by— Reasons for finding 

An objection to tbe admissibility of a dooumest 
cannot be taken for the first time in second appeal 
where an answer to the objection involves an enquiiy 
into facts 

An Appellate Court, in arriving at a conclDsfon 
diffe'ent from that of tbe Court of first instance, 
should state its reasons for the same in order to 
enable a ourt of second appeal to see whether the 
coDclnsioD has been legally drawn C RiJ Hohon 
DUUPI V. HAREKDRA CHA^DRA 816 

- - Finding cj fact based on no evidence, 

whether binding 

W here a finding of fact is arrived at by a wrong 
oonstruotion of tbe pleadings, and upon no evidence, 
the finding is lisble to be set aside in second appeal. 
Pat Baguunatb Chattrbji v. Juthu Chattait ^ 
D. P.L R. tPat 97 466 

--- Finding of fact, when can bf 

questioned in. 

A UDdiu,< of fnct is binding on a Court of second 

appeal, but when no reasons are given for such 

finding and no reference is made to the evidence 
on which it is based, tbe finding can be questioned 
in second appeal U F B h Shrike Mohammad v, 
jANKi, z U. P. L. B iB. Rj 56 529 

■ — — Point •nvoivtnp question of fact 

xot ratsed at Uial, whether can be taken in second 
appeal. 

A point which ought to be, but is not, taken in 
the trial ^ ourt and in respect of which no direct 
evidtuue is given cannot betaken in second appeal, es¬ 
pecially if it involves a question of fact. C 

Bewa V. SORRNDRA Nath 644 
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Appellate COlll*t, duty of^Failur* to eontidor 

weight of evidence 

The failure by an Appellate Court to determine 
the critical question bet\7een the parties to a suit 
and to oousidor the oral e ride nee adduced on behalf 
of the defendant amounts to a substantial error of 
procedure. Pat Bhirban v. Mabdah Ali ^iO 

. . , power of* to remand case for further inquiry 

—Inherent powe * of ourt to make inquiry. See 
Peiuinal Procedcrb 04>0B, b* vift SI I 

Appr >pr*at< jn^ fX lotriue of* applicability of, 
to contribution. See CO'SUabebs 49 

Approver—Sfatemeuf made at end of tiial^ value 
of — Corrobo^ationr^Stafements exported by to ice 
under threat of implication^ value of. 

An approver's evidence is in itself tainted evidence 
though in some oases it may be worthy of belief 
for various reasons, but the uncorroborated state* 
ment of an approver taken at the end of the trial 
is of no value whatever* 

Statements of witnesses extorted by the Police 
under threats of implication in the crime cannot 
fail to detract from the value of their evidence 
especially where they had no reason for refraining 
from deposing against the.cQlprits, L SundabSisoh 
V, Empebob, 105 P L. B. {^20; Cr»L*J« 507 667 
Arbitration —Award embodying agreement 

between partieSf validity of —CiviJ Procedure Code 
(Act V of 1008), 0. r/, n i7—Amendment of 

pleadinge^ when should be allowed^ 

The fact that an award embodies an agreement 
arrived at between the parties does not prerent it 
being a valid and binding award 

An award when delivered is binding upon the 
parties 

The law relating to the amendment of pleadings, 
as contained in (Jrder VI, rule 7 of the uivil Fro- 
oeduxe Code, confers a plenary authority upon the 
Court to allow a party to alter or amend bis 
pleadings in such manner and upon such terms as 
may be just, and the amendment may be allowed 
at any stage of the proceedings 

An amendment should always be allowed if there* 
by the real substantial question can be raised 
the parties and multiplicity of legal pro* 
oeedings avoided. 

Plaintiffs sued their <ntondam partner for rendition 
of accounts of the partnership and for recovery of 
money due to them. It appeared that the dispute 
had been referred to the arbitration of one L. who bad 
given an award on September J9l4, which 

awskpd WM accepted by the parties aod signed by 
them in token of their assent. The suit was 
instituted on st October \9 4: 

Heldf (1) that the award was binding on the parties 
and the suit coaid not bo maintained; 

(2)tbatithe plaint conld be amended so as to 
embody a prayer for a decree in accordance with the 
award and that such deciee could be passed. L 
Darbabi Lal a. Wamj Malik 115 

— Aii;ard • Minor not properly represented^ 
Guardianf negligence of—Award, uhether binding 
on minor—Agreement between partiCi*, award bated 
on, validity of - Guardian, uhettier can bind ward s 
reversionary interest. 

V here a reference to arbitration is made on 
behalf of a minor hut the laltt^r is not properly 
repr^-bciMe i in ihc aibitranon proceedings and lus 
gua diau lail' grossly and fraudulently il his duty 


ArXiltratlon — oontd. 

to protect his interests, the award passed by the 
arbitrators is not binding on the minor. 

The rule that an award is not open to objection 
on the sole ground that it merely reproduces an 
agreement come to between the parties, applies 
only where the consent of the parties is regarded 
by the arbitrators as evidence that the settlement 
proposed is fair to all. 

A guardian is incompetent to bind his ward's 
reversionary inteiestbya leference to arbitration. 
M Kanatala Venkata Krishnaua Charlu v. 
Kandala 1'cbondbvauma 5^3 

I — ciottse, cemstruefion Disputes, sevsrai— 
Awarii, succontive, whothurpermittible. 

Where in a oommeroial contraot there is a clause ' 
with the words ‘‘any disputt vthateoever arising on 
or out of this contract shall be referred to arbitra. 
tion,” it means tliat each and every dispute as it 
arises, on or out of the contract, shall be referred to 
arbitration. The fact that one of the parties to the 
contract has obtained an awai’d as regtnsls a portion 
of nis claim does not prevent him from proceeding 
with arbitration in respect of matters arising out 
of subsequent breaches of the oontraot. 

Where there are several and separate contracts, 
the right conferred by the arbitration clause is 
not fully exhausted as soon as a complete award 
is made upon the first reference. 

There may be successive awards even in the same 
matter, c* Balmvkavd Uina v. Uupibam Bno^iCA, UL 

c. L. J. »s«i 828 

- - ~ Contract, clause in, providing for arbitration 

•^Cioss-contract in preciaelg similar terms, effect of, 
on contract—Arbitration, whether may be claimed 
Where there is a contract and a subsequent cross, 
contract on the same printed form, containing the 
same clauses, for the same quantity of goods of the 
same kind and for the same delivery, the obligations 
under the earlier contract are extinguished, being 
cancelled by the latter cross-contraot, which baa the 
effect of fixing the difference to be paid by one 
party to the other, and it is not open to either of 
the parties to the earlier contract to claim arbi. 
tratioD, there being no difference which is referable 
to arbitration, mere non-payment not amounting to 
such a difference. S Fjrm of Pokerdas Kishinoas 
V. Firm of Vjshikji Gorduandas, 14 S L K i8 

514 

- h^otice to parties, whether essential—Arbi. 

trator, proceeding OT parte, duty of—Awtnd against 
firm, validity of — Award, how to be enjorced. 

» hen arbitrators assume the burden of their 
duty, their first duty is to see that the parties have 
had notice, and sufficient notice, to enable them to 
appear before the tribunal and put their case. Jf 
they do not appear before them, it is the duty of 
the arbitratois to make sure that they have no 
sort of excuse for not appearing. When the arbi- 
irators have failed to discharge this duty, their 
award must bo set aside ’ 

An award of arhitralors is not bad because it is 
made against u firm. Under the Arbitration Act an 
award is not a decreo, but it is to be enforced as 
though it were n decree Ihe pmvi.vjons which 
relate to the execution of a doorce against- a Hrni 
apply in the case of an award which has been filed 
the award having been made against the Ornu 
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Arbitration— concid. 

C Pdbusottum Das Narai.v Das v. Louis Dreyfus 

& Co. 47 C. 29 325 

__ Withdrawal of one arbitrator, effect of, on 

arbitration — Conrf, duty of ^Procedure. 

here two arbitrators are appointed to decide a 
case and one of them withdraws before the arbi¬ 
tration is completed, the remaining arbitrator can¬ 
not proceed with the case and file an award. It is the 
duty of the Court in such a case to appoint another 
arbitrator in place of the arbitrator who has with¬ 
drawn or to supersede the arbitration and decide 
the case on the merits L Thakar Das v. Narain 

644 

Arbitration Act (IX of 1899)tS. 14— 

Award, suit to impeach, mainiainability of. 

When an award has been made and filed, and 
has become enforceable as a decree of Court, a 
party affected thereby can maintain a suit to 
impeach it on grounds not included within the 
scope of section 14 of the Arbitration Act, and to 
invesStgate and determine the controversy accord, 
ing to the procedure prescribed by law, especially 
where the ground of the attack goes to the root of 
the matter. C Radiia Kissbn Khstry v. Lukhui 
Grand Jhawar, 81 C. L. .J. 2-8; 21 U. W. N. 

041 

-- 19 -^Agreement to refer dispute to arhit. 

ration—Suit, institution of—Stay of suit—Duty of 
Qoxtrt—Onus—(Questions of law and fact, compe^ 
tency of arbitrators to decide—'Uerchant," meaning 
of—Broker, whether merchant. 

Where there is an agreement to refer matters 
in dispute to arbitration, and one of the parties 
institutes a suit relating to those matters, it is 
the prima facie duty of the Court, on receiving an 
application under section lil of the Arbitration Act, 
to stay the suit, the onus being on the plaintiff to 
show why he should not be bound by his agreement 
to refer to arbitration. 

Arbitrators are competent to decide questions of 
law and fact; the fact that a difficult question of 
law is involved is not ordinarily a good ground for 

refusing to stay a suit. * v i.- 

The term “merchant” according to Karachi 

mercantile usage is synonymous with a member of 
the mercantile commuuity of Karachi and covers 
the case of brokers as well as those (paling m the 
actual eale and purchase of goods. S Abdul^h 

Haroon V. Sassoon A Go , 13 S. L. R. 20i 76 

— I to tejer suit filed after 

' 'reference, maintainability of - Award after in- 

stitution of suit— Reference ani award, whether bar 
sait—Stay of suit. 

Where the parties to a dispute agree to refer 
matters in dispute to arbitration, the fact that 
arbitration proceedings are pending is no bar to 
the entertainmept of a suit relating to the matters 
referred to arbitration. The defendant’s remedy 
in such a case is to apply for a stay of the suit, 
and if he fails to do so, the ‘ ourt cau proceed to 
adiudi.ate upon the matters covered by the 
reference anJ its jurisdiction is not taken away 
because the arbitrators proceed to make an award 
after the filing of the suit, even though such award 
mav not have been made before any wricten - state- 
mentis filed. S HamchandGurDASMALL n. Gobi>^ 

EAM. X8 S. L. E, i98 I5P 


Arbitrators! settlem^t by, when liable to 
re-opened—Fraud, proof of. ~ 

A settlement made by arbitrators cannot be 
re-opened except on the ground of fraud. M Bama- - 
NATHAN Chettiar V. Muthiah OhettY, 3S M. L. i ,“ 
247; IL W. 405;13 M. 41.>s (1923; M. W. N. 270 


Association— Membeiship, expulsion from-^ 
Procedure—Duty of association. 

Where an association, which is empowered to expel 
members for misconduct, decides to expel a member 
after making a fair inquiry into the truth of the'- 
facts alleged against him and after notice to bitn 
that his conduct is about to be inquired into and 
giving him an opportunity of stating his ease, and 
its decision is arrived at in good faith with a view 
to the common interest of the association, its 
decision cannot be suocesifully challenged in a 
Court. • 

Tribunals which exercise a punitive jurisdiction 
on an alleged charge of misconduct, wheieby a man 
may be deprived of his property, must act in accord-. 
auce witi the ordinary rules of justice and 
fairplay and fairly listen to both sides. In order 
to determine whether a tribunal of this ohai^ter 
in the exercise of ^ussi-judicial powers,h^^ given 
a decision which cannot be successfally challenged, 
the Court has to investigate whether they have 
observed the rules of natural justice and also the 
particular statutory or other rules, if any, prescribed 
for their guidance. 

The rules of natural justice demand that a man is 
not to be removed from office or membership or. 
otherwise dealt with to his disadvahrage, without 
having a fair and suffioieut notice of what is alleged 
against him and an opportunity of making his 
defence, and that the decision, whatever it is, must 
be arrived at in good faith with a view to the 
common interest of the society or institution con¬ 
cerned- If these conditions are satisfied, a Court of 
justice will not interfere with the decision C 

MOHAMED KaLIUODDIN y.STKWART, 31 0., L. J 

47 C. 623 55® 

Attachment before judgment —Release bf 
property on security being furnished—Execu¬ 
tion against property g^ven as security 
Preferential right, whether exists. See Oivit 

raocEDUBE Code, 0. XXXIX, r. 6 26/ 

BatWara map prepared inpartition proceedings 
between proprietors, admissitiiity of, as ^idence 
against tenants—Objection os to admissibility, time 

for taking , ’ , 

A lativara map prepared in a partition proceed¬ 
ing between the proprietors of an estate is no 
evidence against tenants of the estate, if it 
prepared after their tenancy was created. Ent 
where a Coramitsioner is appointed to make an 
inquiry with reference to the map and no objection 
is taken to its admissibility, it is too late to object 
after he has made bis report. C Banamaui 
Satis uHANDRi Dutt 

Benaml transaction—Bond taken by creditor in 
name of concubine’s mother, whether enforceable- 
immoral consideration. 

Where a bond exeoqted for repayment or A loan 
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is taken by the creditor in the name of 'hia con. 
oubine’e mother, the debtor is not entitled to plead 
that the consideration for the bond is tainted with 
immorality and that the bond is, therefore, unen* 
forceable. 

Where the bond has been taken benami in the 
naine of the creditor’s concubine’s mother, the 
latter or her assignee is entitled to sue as such 
^enamidar and in that view it cannot bo treated as 
involving the enforcement of an immoral contract 
between the exeoutantand hiscreditor. IVI Ponnam- 

BAI.A MUDALI V. YASUDBVA PlLLAl 616 

Benares Hindu University (ActXVI 

ofl915)fS. 20 335 

Bensral Alluvion and Diluvion Re- 
fiTUlatlon (XI of 1826>,s.4 (I)- 

Qradual accession, what is — “Qained,” meaning of _ 

Common Law of England, amlicabilUy of, to India 
—Possession and dispossesUon—Land in condition 
unfit for actual enjoyment. 

The word “gained" in clause (1) of section 4 of 
the Bengal Alluvion and Diluvion Begulation dees 
not mean land washed away and afterwards identified 
as having reformed on its old site. 

A case under clause (I) of section 4 of the Bengal 
Alluvion and Diluvion Begulation is not made out 
where the land in dispnte is shown to have reform¬ 
ed on its old identifiable site. 

The rules of the Common law of England have 
no application to the Mofassil towns of India, 
except as rules of justice, equity and good con. 
science! 

Wheie land has been shown to have boon in a 
ConditioQ unfitting it for actual enjoyment in the 
usual modes at such a time, and under such 
circumstances that the state naturally would, and 
probably did, continue till within twelve yeai-s 
before suit, it may properly be presumed that it did 
BO continue, and that the plaintiff's possession 
continued also, until the contrary is shown. Pat 
Bbahmanand Singh v. Dund Bahadur Singh, • P L 
T. 229i (1920) Pat 24'} 2 U. P. L. E (Pat) 111 344 

Bengal Estates Partition Act (V B. 

C. Of 1897), SS. 65, I 19 ^Partition- 

Deputy Collector, power of, to moke order under 
s. 06 —Jurisdiction of Civil Court to disturb. 

■ A^ Deputy Collector cun only pass an order under 
section 6i of the Bengal Estates Partition Act, 
during the making of a partition and before ho 
has submitted the same for tho sanction of the 
Collector, 

Where a partition has been effected, the Civil 
Courts have no jurisdiction to disturb tho same 
Pat Kbsari Sahai Singh v. Hitnauayan Si.vuh, 
IF. L.T. £07 149 

Bengal Chee Adulteration Act (IB. 

C. of lyI7), s. 2 : (2) Munit'ipul 

Act{Ul BC.of m-H) s. 4‘J.5 A (I)— of 
geniAneness—Statutory provision, absence of-‘'Com¬ 
mercial Qhee,” adulteration of. 

As the Bengal (ihce Adulteration Act dia's not lay 
down a standard raising a prosuoiptioji that Ghee 
alleged to bo aduUeiutod is not genuine, ninf no 
standard having beou fixed for tho purpneo by anv 
board of exports similar to tho Butter Comm’ib.siu’u 
n England, Courts of law have to de.-ide qucjtions of 


Bengal Ghee Adulteration Act-- 

conoid. 

adolteratjon upon such evidence as is available in 
each^ individual case* As there is no statutory 
provision^ every case must depend upon its own 
evidence. 

Where a certain sample of “Commercial Ghee” or 
bnffalo Ghee was found to contain some foreign fat 
substituted in part for genuine Ghee: 

Held, that the Ghee was adolterated within the 
meaning of section (2), sub-claose (2), of the Bengal 
Ghee Adulteration Act. C Grande Vbnkatta v. 
Corporation* of Calcutta, 24 0. W. N. 388- 47 0 
633; SI Cr. L. J. 490 * 586 

Bengal Municipal Act (HI of 1884). 

S. oo-Taa—AssessTnent, Liability to—Criterion for 
determining liability—“Within", meaning of. 

In order to enforce the liability of a person to be 
assessed with tax under section of the Bengal 
Municipal Act, the Municipality must show that he 
not only has a holding within the limits of the 
Municipality, but that he has circumstances or 
property within those limits. The fact that he is 

mreceipt of an income from property situate out- 

side the limits of the Municipality and spends that 
income within those limits would not satisfy the 
requirements of the section. The word “within" in 
section 85 of the Bengal Municipal Act refers not 
only to property but also to 'ciroumetanoea. Pat 
MUHAM.MAD ALI 0 ClUIRMAN, MUNICIPALITY OF 
Bt^uASj 1 P. L. 1. 6( 1 821 

i^^K'wlatlon (VIII of 

-Khas possession, suit for-Alternative relief 
claimed-Procedure - Court, duty of. * 

In sales under tho Bengal Patni 
the Bo..gal Keat Kecofer/t. 
acquires the property free from incumbrances but 
he IS not entitled to eject khudkasht rn "J 
resident and hereditary cultivators or 

Where in a suit to recover i-A/ 7 e 
tho aUeraativa for tho astosameat of"°fair°'’aDd 

equitable rent, the Court finds that the • 

not entitled to khas possession, it oVitrhUo h 5 
mine fair and equitable rent payable in r ^ 
the lands in suit Pat Bkaja n 

Bengal Tenancy Act (Vlli r r 

1885), s. 22 (3). 178-i-w"L®;ar^Aa 

orrapaaci, n^ht hy, effect of-Pu,chase Lde bit 
1907 ihi, d-Parchase ,nade after elil 
of thik,i-Ayreement ,a lease not to it on i ^ 
pa ncij rights, validity of. occu. 

Prior to tho Bj-tigal Teaaaoy (Ainondmont) Act of 

1907 the acquisition by a thikadarvf * 

right by purchase was nut barred bv sgp 

(I of tbe BeiigalTeniuiey Act ami tho'^n,,^ ^ 

of the Act in 1.07 did nut take away lightrof 
pamy which Lad already veslad ^n 
Section 22 i3; of tho Bengal Tciianev aI 

only to acquisitions of occupancy rigUsmn^K®*^^ 

(;n»a.?fir wl.ile still holdlligtho noro ltlia«? ^ ^ 

tio,. to ,,uroho.os of .„?h '“fri’r'’ ""- 

eipuy of the ija/a. «-itr 
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Beng-al Tenancy Act-contu. 

A thikadar who purcbases an occupancy holding 

acquires it aa a non-oconpancy holding 

Any agreement in a lease not to set up rights of 
occupancy in lands in which such rights have accrued 
is void under section 178 of the Bengal Tenancy 
Act. Pat PiEBPONT Mobgan V. Basuee Ham, (|9 
Pat. 168; 6 P. L. J. 30 I P. L. T. 310 360 

- S. 23 —Tenant, right of, to cut tjees—land- 

lord, right of, to timber _ , „ 

Although under section 23 of the Bengal Tenancy 
Act a tenant has the right to cut trees growing on 
his holding, the landlord is entitled to the timber of 
the trees when cut, unless the tenant can establish 
a onstom to the contrary. Pat Rahmit Sahu v. 
MahadboChauoHOBI, I P. T . T. :4'*; 2 U. P. ^ ^ 
(Pat) i Ci»2')) Pat. i29 • 
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-S. ^O—Commutaiion of rent-Compromise 


by some landlords, whether binding on others 

Commutation of rent under section 40 of the 
Bengal Tenancy Act on the basis of a compromise 
between the tenants and some of the landlords is 
not binding on those landlords who were not parties 
to the compromise. Pat Scbat Makain o 

NaiuoniRai - , 

service 

Tenantr^-in^common - Di^ty oj Court^Civil Procedtire 
Code CAct7of\QQS),0,V,r.l5. ^ „ , 

A notice to quit under section 49 of the Bengal 
Tenancy Act should be served in the manner pres- 
cribed in the Civil Procedure Code for the service of a 
summons. Where such a notice is issued to tenants, 
in-common, and one of the tenants receives the 
notice for all, the Court should, in deciding whether 

service lias been properly effected on 
the facts with reference to Order V, rule 16, of tho 
Civil Procedure Code, or with reference to the rule 
that service upon one joint tenant is prime facie 
evUenceThat it i-eacbed all C Habichabn Manoal 

V. Biuhobe Gain 

. 50, 1 1 5 —E/ihanccmcnt of rent, suit 


for, after r^blication of Jl^cord o. J" 

nhether entitled topresumpiion under s 60—S. Ho. 

uhoVe"^’ after the publication of a Record of 
Bights a landlord brings a suit for cn^a'icoment of 
rent against an occupancy raiyat, the latter is 
nrecludTd from relying upon tho presumption raised 
?a section 6 • of the Bengal Tenancy Act, 
the nrovisions of that section are controlled by 
leotiJ'l "of the Act Pat Abduc Ba,,. b Kbna^ 

Beuari 

_—SS» 50 » 52 ( 6 )—haadlord and tenant^ 
AdditionaZ rent for additional area, suit for Burden 
' of proof Standard of measurement 
In a suit for additional rent for additional area, 
the landlord must, under section 52 of the Bengal 
Tenancy Act, prove that there has been an increase 
in ihc area for which rent was previously paid and 
in order to do so, he must show that the land was 
measured at the time of the inception of tlie 
tenancy by a particular standard of measurement, 
and thi there has been an increase in tho area on 

measurement by the same standard, 

The words “at tho time the measurement on which 
olaiiu is based was made’ in sub-seotion (6) of 


Bengal Tenancy Act— conoid. 

section 52 of the Bengal Tenancy Act refer to the 
measurement made at the time of the* original 
settlement, and not to the measurement upon which 
the excess area is found ont before the institution 
of the suit [for additional rent. C Umed Ati v. 
Habibdllas, 81 0. Ij.J. 68; 47 0*65 38 

- . — s, I03B— Jiecord of Rights, entry in, 

value of‘—Presumption of coiTectnese, rebut^l of— 
Evidence prior to puhlicdtion, whether admissible. 

Evidence of a date prior to that of the publication 
of a Kecord of Rights is admissible in evident and 
ought to be taken into consideration by a Conrt Mtt 
weighed in determining whether the presumpUon 
created by an entry iu the Record of Bights bM 
been rebutted. Pat Bhikhan t>. Mabdan Ali W 

_ SS. lOSAi 109— Decision under 

s. lO'A, whether bars suit for ejectment ayainst 
person not party to proceedings 

A decision in a proceeding under section 10'. B A 
of the Bengal Tenancy Act, that certain perwni 
are tenure-holders, does not bar a suit by those 
persons against cerrain other persona who ww not 
parties to the proceeding under section oaA 
ejectment of the latter on the ground that th^ are 
mere trespassers. Pat Ramyad Pandb v 
Tewabi 

- SS. 161, 170 i3)-Rent decree-Occu- 

pancy holding, sale of-Usufructuary 

whether entitled to deposit decretal amount to prevent 

A*usufructuary mortgagee in possession of a 
non-trausferable occupancy holding, which b^ 
advertised for sale in execution of a 
obtained against the mortgagor, has an 
which is an interest voidable on the sale of th 

holding, and iseutitlpd to dep^Dsit the decretal amount 

under section i70 of the Bengal ^ d._I 

present, the sale Hat Sheibh 
Tamzan. P . ?!l * . l- T 10-: .IWO) 

B^har an a o rl’ssa P“?'ic 
Rax'v.VfcrV Act (IV Of 1904), S. aO 

—Arrears ui respect of whole 

in respect of part holding against one oj several 
tenZ^-pJoLer. position of-Priority over pur- 

chaser under money decree decree 

If a decree-holdcr in 

chooses to sell pa.t of a holding, although the dwree 
^^g„iLt the whol., the decree leeee the eharaeter 

°'hTu theTenaets of a .>oWi»8 
parties to a rent suit, the decree obtained will « 
he a rent decree, but will be a money decree ^ 

wiiprB in rospoct of th^ arroftrs of ro 

holding which stood in 

a certificate onder the Bihar and Otibba 

Demands i^ecovery Act was issued hold- 

one of the tenants and only a portion of the 
inir was sold in execution of the ceriiBcate. 

HeW, that the purchaser was in ^ ^ 

purchaser in execution of a holding 

So priority over a previous 

under a money decree. Pat RAMNANuan ^ 
Kandc V. Habkandan Prasad 
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Bombay District Municipal Act 

(HI or 1901), S. 167 —“For anyihiTig done or 
pur[orting to have been done," meaning of—Injunc¬ 
tion, Auit for—Notice, when not necessary. 

The expreseion “for anything done or purporting 
to be done" in seotion 167 of the Bombay District 
Municipal Act means that the section applies where 
something has been done, and not where there is 
an apprehension only that something will be done. 
A suit, therefore, against a Municipality to restrain 
an apprehended injury is not bad merely because 
the notice required by the seotion was not given: in 
such a case no notice is necessary. S Yibji v. 
Karachi Mdnicipalitt, 14 S. L. B. 46 S27 

Bombay Hereditary OfFlcss Act 
(111 of 1874), s. 15 •^Settlement of village— 
Survey number, exclusion of—Burden of proof — 
Inams and saranjams, grant of — Presumption— 
Grant of royal share of revenue or of soil. 

Where a sanad evidencing a settlement under 
seotion 16 of the Bombay Hereditary Offices act 
mentions a whole village, a party who alleges that 
a particular survey number of that village is out¬ 
side the scope of the settlement must prove his 
allegation. 

In the case of iname and saranjams in the 
Bombay Presidency the ordinary presumption in 
respect of such a settlement as the foregoing is in 
favour of the grant being limited to the royal 
share of the revenue, in the absence of any words to 
indicate a grant of the soil, but the absence of such 
words would not necessarily establish that the grant 
is of the royal share of the revenue only. B 
AHRiTYAUANt; HariGovind, 12 Bom. I. R. 276, <14 
B 237 411 

Bond, suit on, against repi'esentative of deceased 
executant—Decree, form of 

Where, in a suit upon a bond against the repre¬ 
sentative of the executant, the Court finds the 
bond to be genuine, it ought not to dismiss the suit 


Buddhist Law— conoid. 

'' —Burmese -Inhenfance—Daughter taken away 
bp divorced mother, right of, to inherit as member 
of natural father's jamtly. 

It is a well-established rule ofBmdhist Law in 
both Upper and Lower Burma that a daughter taken 
away by her mother on divorce loses her right of 
inheritance as a member of her natural father’s 
family. L B Lb Mauno v, Ma Ewb, 10 L« 
B. B.107i 13 Bor.L.T.S 681 

, Burmese—Joint and separate property— 
Obligation incurred during marriage but discharged 
after death ej husband, whether can be debited to 
joint account—Gift of separate property byoneparty 
during marriage—Property inherited during marri¬ 
age—Profits, division of, rule o/—Nisaayo and 
nissito, rule of, applicability of—Civil Procedure 
Code (Act V of 1H08). 0. XXVI, r.U (2)—Com- 
missioner, report of— Objection not taken before trial 
Court, whether can be taken in appeal. 

In deciding what is joint property under Burmese 
Buddhist Law, all payments of money the obligation 
for which was undertaken during coverture must be 
debited to the joint account, even though the actual 
payment was made by the survivor after the death 
of the other party to the marriage. 

A gift of the separate property of one of the 
parties to a marriage, even though the name of the 
other party is joined as donor, must be held to be 
made out of the separate property of the party to 
whom the property belongs. 

Profits of property inherited by either of the 
parties to a marriage during coverture are to be 
divid**d equally between the parties, and the same 
rule applies to the profits of the separate property 
brought by either party to the marriage. 

The rule of nissayo and nissito does not apply to 
the profits during coverture of the separate property 
of either of the parties. 


on the ground that the deceased has left no assets, 
but should pass a decree against the assets of the 
deceased, if any, in the hands of the defendant A 
Basti Ram V. Rustau Singh, 2 U P. L. R. A U6 

518 

Buddhist Ecclesiastical Law-Ayan- 

Koungs, who are-Ayaozoung, right oj, to sue to 
recover property o/kyaung, 

“Ayanzoungs” are persons who are in charge of 
a Kyaung and its precincts, and are entitled to sue 
to recover possession of land alleged to form part of 
a Kyaung. L B Upyinnya Tuiha v. Po Thin, 
nBur. L.T. 261 939 

Buddhist Law, Burmese —ddopiton —Giving 
and taking, evidence of - Presumption—Proof neces- 
B%ry. 

Under Burmese Buddhist Law it is not essential 
in adoption cases that direct evidence shuuld be 
given of the actual giving and taking in adoption. 
No documentary evidence is necessary and no 
particular ceremony or formality is required vvhero 
it is clearly proved that the child was brought up 
with a view to inherit, the actual giving and taking 
may be presumed; but where tho giving and taking 
is not actually proved, it is incumbent on tho adopted 
child to prove his case by clear and unambiguous 
evidence as to tho publicity and notoriety of 
his status as kittima child. L B Mapno Skin i>. 

U Po Ko, 12 Bur. L. T. 236 954 


The proper time for an aggrieved party to object 
to the findings of a Commissioner is when the parties 
aro called upon to state their objections for the 
consideration of the trial Court, and if either party 
fails without sufficient causo to state his objeotious 
be cannot bo beard on those points in the Appellate 
Court. L B Ma Dwb v. Ma 'J in Lun, 12 Bur. L. T. 
228 972 


Burden of proof, question of, when not 

pertinents 

V\ hero in a controversy the relevant facts are 
before tho Court, and all that remains for decision 
is, what inference should be drawn from them, the 
question of the burden of proof is not pertinent.* P 
C Sbtubatnam Aiyar v. Yenkatachala Qounden 
( 92 ) M w. N 6 : 27 M L T. i02; 11 L. W 399; ?8 
M. I-. J 476|22Boin L. R 678; 18 A L. J.707: 43 M 
567 1 17 

-.wrong allocation of. See Agra Te.vancy 

Act, s. 185 2R7 


Burma Excise Act (V of 1917) ss.4l 

(C), 63 ( I) (a) Offence under s. 4i ^c;_ Sanc¬ 

tion for proscriition by Collector, form of 

A more order by the Collector sanctioning the 
prosecution of a persou under section 41 (ci of the 
Burma Excise Act ou tho report of the District 
Superintendent of Police is not a sufficient com. 
pliancc with the prorisious of section 63 (1) (a^ 
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Burma Excise Act-concid. 


Cantonment— conoid.. 


of the Act. The Collector must authorise some 
particular Excise Officer to make the report or 
complaint. U B Kaono Ki v. Empebor, 3 U. 

(1919> 197; 21 Or L. J.452 

Calcutta Improvement Act (V of 

1911)*SS.4I| 42, 69, 8l-Improvemeni 

tcheme — Land. acquisiiion—Becoxt/pnient principle^ 

Land affected hy eftteeution oj scheme, what is. 

Under section 4.' of the Calcutta Improvement 
Act, 19H, an improvement scheme may provide for 
the acquisition, by the Board of Trustees appointed, 
under the Act, of any land comprised in the scheme 
which will in their opinion be affected by the execu. 
tion of the scheme. 

It is not necessary that the land should be 
physically affected by the operation of the scheme, 
or that it should be injuriously affected by seveiance 
or otherwise. 

Land is affected by the execution of a scheme 
whenever its value is thereby enhanced or 


diminished 

Even though the land is only taken for the pur¬ 
poses of recoupment, the Board has the same powers 
of compulsory acquisition and the assessment of 
the value is regulated by the same principles, as if 
the land were required for the actual working of 
the scheme. If it is required for any of the purposes 
of the Act, whereof recoupment is one, the provisions 
for compulsory acquisition apply. P O Trustees 
KOR THE Improvement of Calcutta v. Chandra 
Kanta Ghosh, 11 L. W. 56b; .“^8 M. L. J. 611; 18 A. L, 
J. 521; 22 Bom. L. R. 686; 47 C 500; 32 C. L. J. • 5; 24 
0. W. N. 881; 2 U. P. L. R. (P. p.) 98 32 

Calcutta IVIurilcIpal ActdII of 1899;, 
ss. 299, 575, proceedinfffi underof pro* 

ceedings—Proceedings, revival of, after long delay, 

effect of. ... ci— e XV 

Criminal proceedings under section 5iO or tbe 

Calcutta Municipal Act were initiated against the 

petitioner on the 15th August x9l6, but at his 

request the proceedings were stayed pending 

negotiations between himself and the Municipal 

Corporation. Nothing came of these negotiations, 

and on the 28th February i9 9 application was 

made to revive the proceedings and on the 20th 

November .9 ih, the petitioner was sentenced to 

Ly a daily fine for 0 days from the -fith May .9 6; 

Held that, in view of the special circumstances 

of the case and the very great delay tint bad 

occurred, it must be taken that the proceedings 

had been abandoned, and that the conviction for 

an offeuce from the itth-May 9^ made on 2Uth 

November .n.y, was invalid. ^ando Lal Goiu v 

Co-POBATION OF CALCUTTA, 24 0. W N. 4^i7i31 C. U 

J.84v;;2i ca, L.J 568 862 

Q^n'^QniriGn't, land in-~Permanent tenancy, 
■whether can be acquired^Barden of proof-^Cm- 
eideration which do not create presumption of 
permanency—Denial of title^Eatoppel - Landlord 
and tenant—Tenant building on land—Ejectment— 
Compensafion, whether can be awarded. 

Where iu a case of eviction from lauds which 
formed a Cantonment the defendants allege that they 
Lave acquired a permanent tenancy, the burden of 
orovintr such tenauoy lies upon them; the facts that 
{h«v and their predecessors held the lands without 
alease for a very long time, that the rent was 


never altered, that succession to the lands by trans¬ 
fer and inheritance has been established, and that 
buildings have been erected on the lands, do not 
by themselves establish a permanent, tenancy, nor 
do such cii’cumstances raise any presumption of 
ownership in favour of the defendants- or their 
predecessors-in title- 

The fact that permanent structures are con¬ 
structed on such lands to the knowledge of the 
plaintiff would not estop him from denying- the 
permanent character of the tenancy of tbe defend¬ 
ants. 

Where a person with full knowledge of the limited 
interest which he possesses in landoonstructa perma¬ 
nent structures upon the same, he is not entitled 
upon eviction to any compensation. Pdt Onkab 
Mal Marwari V. Secretary op State fob India, 2 U. 
P L.R (Pat.) 124 813 

C. P. Tenancy Act (XI of 1898), s. 56 

(2), applicability of. See Kotwab 749 

- S.8I, decree under — Appeal—Valuation 

—Civil Procedure Code (Act V of 1908;, ss. 2 (2), 
102,0. IX, r. 8—Suit for rent of malik .makbuza 
held—Amount less than Bs. 600—Appeal, second, 
whether lies—Decree passed on ‘*admission", meaning 
of — Appeal, whether lies - Jurisdiction—Court, 
whether can pass decree against party against whom 
plaintiff does not seek decree. 

The criterion for determining whether an appeal 
lies from a decree under section 81 of the Central 
Provinces Tenancy Act is the nature of the suit. as 
originally framed, and not the form it may subse¬ 
quently assume. 

Although a suit for rent due by a tenant of 
malik makbuza fields is not triable by a Small 
Cause Court, it is nonetheless one of o nature 
cognizable by a Court of Small Causes and unless 
the subject-matter involved in the suit exceeds 
Rs. 600 in value, there is no second appeal from a 
decree in such a suit. 

The word “decree'’ in Order IX, role 8 of ^ the 
Civil Procedure ode, is governed by the definition 
thereof given in section i (2) of the Code; a decree, 
therefore, passed upon the admission of the defend¬ 
ant is appealable by the person aggrieved thereby. 

A Court has no jurisdiotioii to pass a decree 
against a person against whom the plaintiff does 
not seek one, and who is joined as a defendant on his 
own application. 

The position of a person who is made a defendant 
on his own application and that of a person • who 
is so made without any such application are very 
different, in that the former has to make out a 
prima/ocic case before the plaintiff can be asked to 

meet it N Kamxrishna v. Narain ' 845 

Champerty—Champortous agreement, validity 
of—Agreement to share property obtained by 
litigation in] consideration of promisee providing 
funds, whether can be enforced. See Contract 
Act, s. 23 272 

C h OSe -1 n -act lO n, mortgage of—Mortgagee, 
right of, to sue ■ Mortgagor, whether necessary, party 
•-Liability of mortgagee—Transfer of Property Act 
(IV of i8ts2J, 6. >34. 

Tbe mortgagee of a chose-in-action is entitled- to 
institute in his own name a suit to recover the 
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Chose«in«actlon>concm. 

amoant due, and he is bound in such suit to 
implead the mortgagor as a party defendant. If 
the mortgagee, owing to his default, fails to recover 
the money, he will be liable to the mortgagor to 
aooount for his failure. IVI Ar0nachbli.am C'hbttiar 
V. Madaswami, I ■ U W. 23.*' 146 

Civil Procedure Code (Act XlV of 
of 1882), s. 244 — Execution o/ decree—Sale 
o/ share of co-parcener in joint Hindu family— 
Furchaeer, position of —Suit for partition and 
allotment of share, maintainability of. 

A suit by the anction-parohaser of the share of a 
Hindu co-parcener in joint family property for 
partition of the joint property and delivery to him 
of what might be allotted to the share of the jadg> 
ment-debtor would not be barred by the provisions of 
section 244 of the Civil Procedure Code of 1862. The 
mere fact that the decree-holder himself is the pur. 
chaser would make no difference. L Bru Lal v. 

Ddrga, 1LI34 254 

- S. 443 —Minor — Mother, as guardian of 

minor, consenting to arbitration and decree —Omission 
h{/ Court fo oppoint guardian, effect of—Decree, 
whether binding on minor. 

An arbitration can be entered into on behalf of a 
minor by his natural guardian, provided it is for his 
benefit, oi reasonable and proper for the protection 
of his property, but the award would not be bindiog 
if that wore not the case. 

Where a mother, as the natural guardian of her 
minor son, consented to a reference to arbitration 
and accepted the award on behalf of the minor and 
raised no objection to the passing of a decree in terms 
of the awar^ but no appointment of the mother as 
guardian of the minor had been made, as required 
by section 443 of the Code of Civil Procedure, iSSsJ, 
and the subsequent result of the decree was a sale 
of the property in dispute for an undervalue: 

Held, that the minor’s interests had not been duly 
protected; that the omission to appoint a guardian 
was not a mere irregularity which could be condoned, 
and that the decree based on the award and the sale of 
the property were null and void. B Sadashiv Ram 
CkandbaDatab V. Tbimbae Kbshav VAZBi 22 Bom b. 
B ‘2d6! 44 B. 202 399 

CWII Procedure Code (Act V of 
1908), 8.2 (2), 47 —"Decree"—Sale proclama¬ 
tion—Order rejecting application as to valuation, 
whether decree — Decision under s. 47, when amounts 
to "decree." 

An order made in execution proceedings rejecting 
a fpetition objecting to the valuation given by a 
decree.holder for the purposes of a salo proolamu* 
tion is not a “decree" within the meaning of section 
2 (2), Civil Procedure Code, and is, therefore, not 
appealable. 

In order that a decision under section 4-7 of tbo 
Code may be included within the definition of 
decree" and be appealable, it must in some way 
determine the rights of tho parties with regard to 
all or any of the matters in controversy in tho suit. 
Pat SAURENDBA NaTU MtTRA V, Muitunjay Banarji, 
6 P. L. J. 270; U020) Pat. 227- 1 P.L. T.Ol. 452 
— ss.2(2),47 — Execution of decree - Order 
made in execution proceedings^ whether decree —Order 
negativina decree'‘holder*$ right to proceed against 
certain property, wture of—Appeal, whether lies. 


civil Procedure Code -1908— contd. 

It is not every order made in execution proceed* 
ings which is a decree. 

An order granting or refusing a process for the 
examination of witnesses or an order merely 
determining a point of law arising incidentally or 
otherwise in the coarse of execution proceedings 
and not refnsing or granting relief is not a decreo 
and is, therefore, not appealable. 

An order finally negativing the right of the 
decree-holder to proceed against the land of the 
judgment-debtor comes within the porviewof section 
47 of the Civil Procedure Code and is appealable. 

L Datar Kaur V Bam Battan, 2 U. P. 0 E. (I J 96; 
J16 P. h. R. I‘^20 173 

■ - S. 9— Biyht of worship, nature of—Suit fo 
enforce rights of worship and carrying processions, 
whether of civil nature. 

The ordinary right of a citizen to worship, 
according to his own belief, any deity and in such 
manner as his belief requires him to do so long as 
he does not prevent others from carrying on similar 
worship according to their own belief, is a right of a 
civil nature and any interference with that right is 
a matter in respect of which relief wonld, in a pro. 
per case, be granted by a Civil Court. 

The right to conduct religious processions in the 
public streets is a right inherent in every person, 
provided he does not thereby invade the rights of 
property enjoyed by others or cause a pnblio nui. 
sance or interfere with the ordinary use of the 
streets by the public and subject to such directions 
or prohibitions as may be issued by the Magistrate 
to prevent obstructions to the thoroughfare or 
breaches of tho publio peace. Tho right to carry 
on the Avorship of any deity in any manner that a 
person pluasos, subject to similar oouditions, is also 
a right inherent in every person. B Waman Balvant 
KaSUIKAR U. flARSHET SliETE, 22 Bom. L. H. 807; 44 

B4l() 419 

——" S» II—lies judicata— Appeal, disposal of, 
on points independent oj those decided by trial 
Court, effect of. 

When au appeal is filed and admitted, the matters 
decided by the lower Court cease to bo res judicata 
aud are left open between the parties for argument 
boforo, and deoision by, the Appellate Court. If the 
Appellate Court disposes of the appeal on points 
iudopeudeutly of those on which the lower Court 
rested its decision or in terms of a compromise 
between the parties, the findings of the lower Court 
do not operate us res judicata in regard to tho 
matters dealt with by it. IVI Vbngavat Raja 
Vasuuev.a u. .N’aitiulath .Matathil, 27 M. L. T. 64 

199 

-^Si II—Bos judicata— Revenue sale— 

Purchaser, posifton of — Decree obtained by ex-pro¬ 
prietor, whether can be taken, advantage of—Tenants, 
position of. 

Tho pui cbaser of an estate at a revenue salo is 
not bound by tho act of tho ei-propriotor. Ho 
gets the eatato as it stood at tho time of tho porma* 
nent sottlomont. But it is open to tbo purchaser, 
if ho wishes, to accept a previous decision between 
the ox-proprictor and liis tenants as binding on 
himself and take advantage of it. If ho does so, the 
tenants cannot object, because the purohasor is not - 
iu any worse position than the ex-proprietor aqd '? 
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CIvI! Procedure code—1908 — contd, 

may elect to take advantage of the decree obtained 
by the latter, although the decree is not res judicata 
as between tho purchaser and the tenants. C 
Nakul Chandra Bardav. Sasti Cuaran Biswas, 24 
C. W. N.B99 390 

- Si I I Expli IV| applicability o/—FaiZ* 
ure to raise a point in previous suit —Bes judicata. 
Explanation lY to section II, Civil Procedure 
Code, applies even where the matter in dispute 
was not heard and dually decided in the former 
suit 

The determination of the question whether a 
person ought to have raised a point in a suit so 
that hia failure to raise it should preclude him 
from raising it in a subsequent suit, must depend 
on the particular facts of the case. N I’yarelal v. 

Fannalal 193 

- — 8 . II* Oi IX* Ti 9—Landlord and 

tenant—Suit for possession by tenant, dismissal of, 
for default—Abatement of rent on ground of dis. 
possession, claim for, whether barred in subsequent 
suit for rent—Res judicata -Afarwi/'s decision, 
whether operates as res judicata, tn subsequent suit 
brought in Subordinate Judge's Court. 

The dismissal for default of a suit against hia 
landlord for recovery of possession of certain pro* 
perty comprised in the plaintiff’s dar-moitrashi tenure 
does not preclude him, in a subsequent suit for rent 
brought by the landlord, from claiming abatement 
of rent owing to dispossession by the landlord 
The decision on a question in the Court of a 
Munsif does not operate as res 7 udicota on the same 
question in a subsequent suit between the same 
parties brought in the Court of a Subordinate .ludge. 
C Promotba Bhusan Deb hoy v. Narenura Bhusan 
Roy 932 

-S. 20 (C) -Place of suing — Goods,purchase 

of, at one place to be delivered at another—Cause 
0 ) action, accrual of, at place of delivery 
"Where upon the purchase of goods, it is agreed 
between the parties that payment for, and delivery 
of, the goods would be made and taken at a place 
other than the place where the purchase is effected, 
a suit arising out of the transaction on account of 
non-delivery of a portion of the goods may be 
brought in a Court exercising jurisdiction in the 
place where delivery and payment were to be 
made. 

A purchased certain goods from B at Bombay, 
who agreed to deliver and receive payment at 
Cawnpore: after taking delivery A sued B. at 
Cawnpore for the price of certain of the goods not 
received by him: 

Held, that the cause of action accrued at Cawnpore, 
aod the Cawnpore Courts had jurisdiction to try 
the suit. A Abddz. Rashid v. Sizing Matrriai. 
Co. Ltd, 2 U. P. L. R. (A) 128; 18 A. L. J. b' 6 . 42 A 

48Q * 92 

--S. 20 (C) —Place of suing—Sale of 

goods—Payment to be made where goods purchased 
^Cause of action, accrual of, place of. 

The cause of action in a suit to recover the price 
of goods sold arises where the porobaser stipulates 
to make payment. Thus, where a person at N. sells 
poods to a fi'm at P., it being agrsed that fayment 
Is to be made at N, the cauee of action for recovery 
9 f the price of the goods acorues at N, and the 


Civil Procedure Code— 1908-oontd. 

Oourt at N has jurisdiction to entertain the suit. M 
Naina Mabaeatbb v. Somasundabah Chittiab, 11 
L. W. 693 ^ , 604 

— - ...... 3 , 22 — Transfer of case, applicaiion for— 

Jurisdiction of Court, whether can be questioned 
High Court, power of, to determine, whether suit 
shall be tried by Court subordinate to another 
High Court — Order, whether final. 

A defendant cannot raise an issue as to the juris- 
diction of the Court in which the suit is pending 
and at the same time apply for transfer of the 
case under section 22 of the Civil Procedure Code, 
which contemplates that the suit may be properly 
instituted in the Court in which it is pending as 
well as in some other Court. 

Under section 22 of the Civil Procedure Code a 
Hiirh Court has power to determine whether a suit 
shall proceed in a Court subordinate to itself or 
ill some Court subordinate to another High Court, 
and an order by a High Court that a suit sbsll 
proceed in a ourt subordinate to another High 
Court will he final and it will not be open to 
the latter Court to refuse the suit being tried in 
the Court subordinate to it having jurisdiction to 
try it. Pat Bam KdmarShboOhand V Tula 
Nathu Bam. 1 P.L.T. 277, <1920) Pat 235 920 

-S. ^7—Execution of decree—Property 

attached in execution -Purchaser from discharged 
defendant, whether party, 

A person who, prior to the passing of a simple 
money decree, purchases from a discharged defend¬ 
ant property against which the decree is songht 
to be executed but which is not affected by the 
decree itself, is not a repreeehtativs of that defend- 
ant within the meaning of section 47 of the 
Civil Procedure Code. N Kasbi Bao v. Moham^ 

Ati 809 

- ss. 47 * 66 , 0 . ll« r. 2, O. XXI, 

rr. 69, BS—Mortgage decree-Execution of 
decree—Purchase by benamidar for decree>holder, 
validity 0 /—Renamidar, suit by, to recover possess 
fitoTJ, mainta»nab»7»<y of — Mortgagee,whethernecessary 
party—Leave to bid not obtained by mortgagee, 
effect of—Suits against different persona in respect 
of distinct properties at different times, maintain^ 

ability of. . 

Where in execution of a mortgage decree tM 
property is purchased by a benamuiar for the mort¬ 
gagee, the former is entitled to sue in his own 
name to recover the property vested in him m ft 
benamidar, and the original mortgagee for whom 
he is alleged to have purchased the property at 
the Court sale is not a necessary party to the smt. 

Such a suit is not barred by the provisions of 
section 47 of the Civil Prooedore Code, inasmuch as 
tho plaintiff-purohaser is not the deoree-holder 
himself but a third person. For purposes of pr<^ 
cedure the auotion-purohaser, even though a benamu 
dar for the deoree-holder, is a third party. 

Where in snoh a case it appears that the mort¬ 
gagee did not obtain any leave to bid for orpM- 
obase the property, the omission would not render 
the purobase by the benamidar void. The purohasi 
is merely liable to be set aside at the instance of 
the judgment-debtor in proceedings properly framM 
for that purpose and until so set aside, holds good. 
An auotion-purohaser brought a smt to raoorer 
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posaeBBion of oertaia property iaolnded m \nB 
parohae© and obtained a decree, flabaequently he 
brought another suit against a different set or 
defendants to recover possession of certain other 
property which was also included in his purchase: 

Held, that the suit was not barred by the pro- 
visions of Order 11, rule 2, of the OivU Procedure 
Code. B Ramchandra Vithal Bhat v. Gajanand 
Kabatan Debhmdkh, 22 Bom. L. E. 296} 44 362 


_SS.47, 104(2), O. XXI, r. 89, 

O.XLIII, r. I of decree-- 

Application io set aside sale, dismissal of—Appeal, 
second, vjhether lies. 

No second appeal lies from an appellate order 
dismissing an application under Order XXI, rule 89, 
of the Civil Procedure Code to set aside an exeou- 
tion sale. The accident of the auotion.purchaser 
being the decree-holder makes no difference B 
Kachc Bavji Minder Vanjabi v. Tbimbak 
HAND Gujbathi, 22 Bom L. E. 383; 44 B. 472 S97 


_S.47, O.XXI, rr. 16, 22, nature 

of—Failure to comply Vfith directions of rule 16, 
ejfect oi—Separate suit for declaring execution pro¬ 
ceedings void, whether maintainable. 

The provisions of Order XXI, rule 16, that notice 
shall be given to the judgment-debtor of the trans* 
fer of a decree are of a mandatory nature and the 
failure to comply with the directions of the rule 
makes all subsequent proceedings void. 

On 6 th July 19i4 one B. obtained a decree for 
Hs. 260 against three brothers F, and Q. majors and A. 
minor under the guardianship of f. Execution was 
taken out on the Itth December 1914 and a house 
belonging to the three brothers was attached. It was 
mortgaged at the time and the rights of redemption 
were sold in April 1916 to the son of J. The pur. 
chase money not having been paid, the sale was not 
confirmed. The decree-holder then transferred his 
rights in the decree to J. and the house was again 
brought to auction and bought by J- in November 
1916. Notice of the transfer of the decree to J. was 
served on F. for himself and as guardian of 0 and A. 
G. having been misdescribed as a minor. On the 
2nd December 1916 0. and A. sued for a declaration 
that the execution proceedings were not binding 
against them owing to the misdescription of 0. and 
the failure of F. to effectively represent A-. 


Eeld, (l)that execution having been taken out 
within a year, no notice was necessary to the judg- 
meot^debtorB; 

( 2 ) that inasmuch as 0. knew of the transfer of 
the decree to J. he could not equitably raise an 
objection on account of want of personal service on 
him under rule 16; 

( 3 ) that the question of the irregularity or illega¬ 
lity of the notice issued under rule 16 and its effect 
was one arising betweeo the parties to the suit and 
could have only been properly deleruiiucd under 
section 47, Civil Procedure Code; 

( 4 ) that under the circumstances the suit 
maintainable. L Gul Mohammad r Banco 4oI 
_8. 47, O. XXI, r. 90 -Application Io 

set aside sale—Appeal, second, whether competent — 

Non.transferable occupancy holding—Objection to 

sale oj holding, when to be ta\en—Mortgagee, 


objection byt subject to equities against judgmenU 
debtor. 

There is no second appeal against an order passed 
on an application under Order XXI, rule fiO of the 
Civil Procedure Code. 

Although a tenant is entitled to get a sale of bis 
holding in execution of a decree set aside on the 
ground that the holding is non-transferable, Le, 
nevertheless, is bound to take the objection at the 
earliest possible moment; suob an objection cannot 
be entertained in second appeal after the sale has 
taken place. 

A mortgagee from a judgment-debtor is a repre¬ 
sentative of the judgment-debtor for the purpose of 
an application under section 47 of the Code of Civil 
Procedure, and he cannot raise an ebjeotion which 
the judgment-debtor is incompetent to raise, as 
he is bound by all the e^ities - enforceable against 
the jndgment-debtor. Pat Sbi-Eisbna Bai u. Ram 
Saban Rai, 1 P L. T. 2«7 646 

■ ■ Sb 48, Oa XXXIV, Ta 5a See Limita¬ 
tion A.CT, ScH. I, Abt. >81 563 

■ Sa Qi^—AtUichtnent of debt—Security deposit 
for carrying outcontract, whether debt and liable to 
attachment. 

An attaching creditor can attaoh a debt although 
the debt is not then payable, bat it must be an 
existing debt. 

Money deposited as security for the dne perform¬ 
ance and completion of a contract, as well as 
monies deducted from sums already earned and 
retained till completion of the work, although liable 
to forfeiture, are debts due to the contractor until 
they became liable to be forfeited, and are attach¬ 
able in execution of a decree against him. L B 
S- B. Das v Mdthia Cuetty, 12 Bur. L. T, 247 948 

- S.60 <*» —Execution of decree—Attach. 

ment—Agriculturist--Cattle, whether can be attacked. 
The question whether cattle belonging to an agri¬ 
culturist are necessary to enable him to earn his 
livelihood, arising out of an attachment in execu- 
tioo, is one for the exeonting Court to decide. S Gub 
Mahomed v Faiz Mahomed, 13 S L. R. 210 69 

— '— S> 66 , object of—Court sale—Agreement 

by purchaser to convey property purchased, whether 
enforceable. 

The object of section 66 of the Code of Civil 
Procedure is to put an end to purchases at Court 
auctions by one person in the name of another. 

An agreement by an auction-pnrobasor subsequent 
to the purchase to convey a portion of the property 
to another is not affected by section 66 of the Civil 
Procedure Code and is enforceable. P , Kamathai 
Vadivei.d Mudaliar v Peru Manuka Mudalub 
24 C. W. N 699; IN A L. J 684; 28 M. L T, 13- 39 
M. L J. Hi 12 L. W 1 ; (1920) M.W.N. 889;2U 
P. L. R Ip C.' P0;43 395 

-S. 92, suit Vnder—Plainftff not having 

interest—Joinder of other plaintiffs ivith requisite 
interest — Suit, ivhethcr maintainable 
A suit under section 92 of the Civil Procedure 
Code was inytituted by a person who was found to 
have no interest such us that required by the section. 
Two other persons who had the requisite interest 
obtained the sanction of the Collector and were 
added as plaintiffs. It was objected that the suit 
laid was not maintainable: 
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Eeld, that the suit had been properly instituted 
and was maintainable IVl Jakkamrbddi Seshadbi 
Rbddt a. Sdbramama Iyeb, 11 L. W. 6S6: (920) M. 
W. N. 317{ 38 M. L. J. 50A; 43 M. 720 450 

- ' - S« 103; O. XLI| 25—Appeal—Find¬ 

ing on particular issue, absence of—High Court, 
power of, to remit issues for trial and to determine 
questions of fact. 

Whore a Court from whose decree an appeal is 
before the High Court omits to determine a 
question of fact essential to the right decision of 
the suit on the merits, the High Court has juris* 
diction, under Order XLI, rule 25 of the Ciyil 
Procedure Code, to frame issues and refer them for 
trial by that Court. 

Where a lower Appellate Court fails to deter¬ 
mine an issue of fact, the High Court in second 
appeal has power to deal with it under section 103 
of the Civil Procedure Code. P C Setpbatxau 
AitaRv Venkatachala Gounobn, (1920) M W. N. 
61; 27 M. L. T. 102: 11 L. W. 399; 38 M. L. J. 4-65 22 
Bom L. B 57P; IH A. h. J 707; 43 M eC7 117 
- 107(2), O. VII, r. 10, —Order 

returning memorandum of 'ippeol for presentation to 
proper Court — Appeal, wivether lies. 

No appeal lies against an order returning a memo¬ 
randum of appeal for presentation to the proper 
Court. A revision is, however, competent against 
such an order. 1. Kakm Ilaui v. Hakim Sbah 


— SS« 109, I I O—Ar6ttrafjon Act (IX of 
1899^, s. 19— Appeal to Privy Council—Final order, 
what is - Order refusing to stay suit, whether final. 
An order is *'hnat” within the meaning of section 
inQof the Civil Procedure Code only if it finally 
disposes of the rights of the parties 

An order refastitg to stay a suit under section 
19 of the Arbitration Act does not finally dispose 
of the rights of the parti.'s, but loaves them to 
be determined by the Courts in the ordinary w ay. It 
is not, therefore, a “final order” within the m< aning 
of section l0-< of the l ivil Procedure t'od© P O 
Firm op Kamcuano Manjimal v. Firm op Govrrdhak. 
DAS ViSHINUAS BaTANCHAND, i4 C. W N. 721 18 A. 

L. J. F>H1: v ;2 Bom L. E 60t5; i-9 M. h. J 27; 12 L. W. 
IF; 2 u. P L. R. ^P. 0 ) 9i; (1 20) M. W. N. 4J7: 28 
il. L. T. 67 302 

- s. 109 (c), O. XLV, r. 3 Decree 

obtained by perjured evidence - Suit to set aside 
decree, maintainability of — Case, whether Jit onejor 
appeal to Privy Council. 

The mere fact that an appeal involves questions 
of law does not bring it within the scope of section 
109 fc) of the Civil Procedure Code. 

The question whether a suit is maintainable to 
set aside a decree obtained by perjured evidence is 
not one of such public importance as to bring a 
case in which it arises within the scope of section 
109 (c) of the Civil Procedure Code Pat Kripa 
S iSDOo PanigraHI V . Nanda Charas Panipatc, 
(IU2'>) Pat 209 615 

. - S. I 10— Appeal to Pricy Council - Ques¬ 

tion of general importtnce, what is 
Wher-) there is a conflict of opinion to what 
was intended to bo laid down in a decision of the 
Privy Council, and what was the eSeot of the 
observations in that oase, the i^ueation is one of 


general importanoe to justify the grant of a oerti- 
ficate under section llO of the Civil Prooednre Code 
for leave to appeal to His Majesty in GounoiU • A 
Brij Nabain Kai V. Mangla Pbasad Rai, a U. P L. 

R vA) 149 .526'' 

. — S» \ \ 5—Interlocutory order deciding -, 

preliminary issues—Revision, whether eniertainable. 

An application fur revision is not entertalnable ' 
from an order deciding preliminary issues in a suit, 
where such order would be appealable when the 
suit is finally decided A AlDiL SlNOH v. -PeABY 
I AL, 2 tr. P. L R (A) 167 248 

'■ ' S. I 15—Legal Practitioners Aet {ZVIII of 
)879 , 98.36,39— Proceedings under Legal Practi¬ 
tioners Act—Revision Sigh Court, interference by— 
Enquiry, nature cf. 

A High Court has no power under section , 
Civil Procedure Code, to interfere with an order 
under section 36 of the Legal Practitioners Act 
The enquiry under section 39 of the Legal ' 
Fraotitioners Act is of the nature of a departmental 
enquiry, and it is enough if it is conducted in snoh a- * 
way that the officer enquiring acts with sabstantiab 
justice au I gives the person against whom prooeed*- 
ings are b sing taken an opportunity to show- caose.' 

S Mulchand, In re, 13 S. L. R. 212: 2: Cb. L J. 

419 433-9 

- S. I 15 Revision—Finding not- based on- r 

evidence -ilUerial irregularity. 

Ibis the duty of a Court to found its decision"'' 
upon a cousideration of the evidence adduced before 
it, and where it omits to do so but founds its deci¬ 
sion on a consideration that has no basis, it acts "in 
the exercise of its jurisdiction with material lrr 8 gn«>’ 
larity, and its decision is liable to be set aside under 
section il5 of the civil Procedure Code. 

Ja.saroan Mhsib V Brukandan Siv'on 982 1; 

' — S« I I 5 —Revision—High Court, pjwer of, to 
interfere with interlocutory orders. 

The High Court will not interfere under section'' 
US, Civil Procedure Code, with an interhoutory 
order when there is another remedy open to the' 
applicant and no irreparable harm wilt bo suffered " 
by the interlocutory order. Pelt Lachuibati 
Kouabi V NANOKGMAii SiSOH, I P. L- T 268;5 P- L. 

J 4J0 649 t* 

-S. 115, O- XLIf r. Zl^AppelUiie 

Court, order by, directing eindence to be produced ■ 
bejore il — Revision, whether competent. 

If an Appellate Court mak sa mistake in law in 
directiug evidence to be tendered before it which it 
is not competent to receive in accordance with the 
provisions of the Tiril Prooednre Code, it eommits 
an error of law but that will not give the party 
aggrieved by the order the right to invoke the 
interference of the High Court under smtion Hoof 
the Code of Civil Procedure. Pat Gaya Singh u. 
Name Singh, o P. L. J. 263 983 

— S. 141,0. IX, r. 1“^—Application for 

setting aside ex parte decree—Dismissal for default 
—Applicition Jor resforati'in, whether eniertainable 
— f/mitafton Act IX of 1 H 08 ), Sch. J, Art *81. 
Plaintiff obtained an ex parte decree on the 
K'th January 19 9 On the Itb July the defendant 
applied to have it sot side, butthe application was dis- 
' missed for default on the ibth Uotober. On the ‘'nth 
NQveoiber the defendant m vde a fresh appHo iticq: 
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Held, that the appltoation of the 2'th November 
should be treated as oue for the restoration of the 
applioation of the 2th July and as such was enter« 
tainabie, the procedure laid down in Order IX, rule < 
Civil Procedure Code, being applicable to it by the 
operation of section i4l of the Code; 

(2) that the application was governed by Article 
181 of Schedule I to the Limitation Act and was 
within time. L Maola Baebsh v. Rau Oas 25 

■ - " S« 143, applicahilitu of, to Prooincial 
Small Cause Court. 

The provisions of section 148 of the Civil Pro> 
cedure Code cannot be applied to extend the time 
for doing an act prescribed by the Provincial Small 
Cause Courts Act. Pat Rah Chasitas Ram v. 
Hashim Shan, (1920; Pat 20:2; iP. L. T, 313 810 

■ — S« 149, applicability of^Revision convert¬ 
ed into appeal—Court-fee made up after expiry of 
limitation —Appeal, whether barred—Order in 

here allowing Court-fee to be made up, effect of. 

An appeal must be taken to be filed on the date 
on which the memorandum of appeal is properly 
stamped, 

An appeal was decided by a District Judge on 3rd 
Uaroh 1916. A petition for revision against that 
decision was filed on 4th June 1915. On 7th February 
1916, after hearing both parties, the Judge in 
Chambers held that an appeal lay in the case and 
gave time to the appellants to make up the deficiency 
in Court-fees on the memorandum of appeal. Tbo 
deficiency.was made up on 11 th February 1916. On 
the appeal ooming on for bearing before a Division 
Bench, the respondent objected that the appeal was 
barred by time; 

Held, (I) that the order of the Judge in Chambers 
must be taken to have been made subject to all just 
exceptions; 

(b) that the memorandum of appeal must be 
taken to have been filed on the date on which the 
deficiency in Court-fees was made up, and was, oou- 
sequently, barred by time; 

(3) that section 143 of the Civil Procedure Code 
was inapplicable to the case. L (Imsd Ali v. 
Municipal Committee, Jhano-Maohiana 143 
- S. 149 —Time for paying Court-fees, 

extension of — Appeal — Order, whether can be 
interfered with—High Court, power of interference 
of. 

An Appellate Court cannot question tbo propriety 
of an Older unHer section 149 of the Civil Procedure 
Code for the payment of deficit Court-fees. If the 
order is not objected to when it is made, or in the 
Court which made it, it cannot be objected to in 
second appeal P^t Subaj Pal v. Utim Pandey, 

2 U. P. L. a. iPat) 45 47 

-S. 151 — Act of Court — Party, whether can 

be prejudiced by act of Court — Judye, duty »f — 
Inherent power of Court to make order required by 
jtistice. 

On an appeal coming before the High Court that 
Court suggested that tlio matters in difi])uto should 
be investigated iu a separate suit; this was accept¬ 
ed by both parties, with the result that the appeal 
was not heard on the merits. It transpired, however, 
that the matters could not bo so investigated, and 
the parties were thus relegated to the ])OBition of 
fiOt having the matters iu controversy between 


them decided by the High Court. Jn these circum¬ 
stances an application was made to the High 
Court for restoration of the appeal so that it might 
be heard on the merits: 

Held, that the Court had inherent power to make 
the restoration in order to enable it to discharge 
the duty cast upon it as a Court of Justice to deter- 
mine the controversy between tb© parties, and that 
applying the maxim actus curix neminem gravqbit 
(an act of the Court shall prejudice no man*, th© 
failure of the Court to decide a case after sub¬ 
mission could not be permitted to defeat the sob- 
stantial rights of the litigants. C Kalyan Singh u. 
Bamgolau Singh, 31 C. L- -T. 48 4 

- s. 151 —Inherent power of Court, when 

to be exercised—Appeal—Remand, order of, when 
to be made. 

An order under section 151 of the Civil Procedure 
Code must show on the face of it that 
it is necessary for the ends of justice or to 
prevent abuse of the process of the Court- 
An Appellate Court has inherent power to remand 
a case, but it is a power which can only be exer¬ 
cised for the ends of justice. 

The mere fact that there has not been a pro¬ 
per trial of the case, apart from other circums¬ 
tances in the case, is not sufficient to vest the 
Appellate Court with jurisdiction to remand the 
case in tbo exercise of its inherent power. 

The rule is that if the trial has not been proper 
owing to some neglect on the part of the Co^t 
the Appellate Court has power to remand the case’ 
bw Tithere the neglect or default is ©n the part of 
a parly to the Hti^^tion, the Appellate Court has no 
such power. Pat Bisitu.v Ddtt v. Ramji Prosab 
2 U. P. L. R. <Pat^ 1.36 

-S. 151— Inherent power—Misappreheiision 

as to result of suit—Substitution of parties—Appel- 
late Courtf potter o/. 

A Judge sitting on the Original Side of the High 
Court, under a misapprehpnsion as to the result of 
a suit, disallowed an application for substitution of 
parties On appeal: 

flt'id, that as under section 151 of the Civil Pro 
cedure Code the f’ourt had inherent power to make 
such order as may bo necessary for the ends of 
justice, the application for substitution should be 
allowed- C Nilkanta Chose u. Swabnamoyej* 
Da.ssi, 31 C. L. .1. IJ-O 

S 151, O. xxr, r. I9-zir® 

cnlttlnig (wo persons to recover unequal sums from 
each other—Party entitled to execution—Method 

of executing decree. 

Where under a decree two persons are entitled 
to recover two unequal sums from each other execu 
tioncan only be taken out, under Order XXI 
19, of the Civil Procedure fodo by the porsoji 
eutitlcd to the larger sum, and for so much only as 
remains after deducting tbo smaller sum If 
execution is taken out without making this deduction 
the Court has power, under section 151 of the Codo 
to compel a refund . of the sum taken in excesV 

dccrcc-AnMa,’ 

ca6c—Inherent power, when to be exercised 
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An Appellate Court has inherent power not only 
to reverse a decree passed on evidence given by the 
plaintiff only, the defendant being e-JD parte, but 
also to direct a re>trial of the case. 

The question whether it is necessary for the 
ends of justice to exercise such power of remand 
must depend upon the circumstances of the par* 
ticular case and in exercising such jurisdiction, the 
Court must be careful to see that its decision is 
based on general legal principles and subject to 
the rule that if the Codo does contain specido 
provisions which would meet the necessities of the 
case in question, such provisious should be followed 
and the inherent jurisdiction should not be invoked. 
U B Ma On Me v. Ma Pya Gyi, 3 U. B. R. • )3i9) 
198 255 

— Q, II, I*. 2, conditions of applicability of 

_ Identity of causes of action — Plaitiff, whether 

bound, to sue for relief^Joint property — Partition, 
right to sue for, nature of. 

The cardinal condition of the applicability of Order 
11, rule 2, Civil Procedure Code, is that the cause 
of action in both cases shall be identical. More- 
over, it is essential that the plaintiff should have 
been bound to sue in tbe earlier case for the relief 
for which he prays in the subsequent suit. 

The right of an owner in joint property to sue for 
partition at any time so long as the property shall 
remain undivided is a continually recurring right 
and once the immoveable property in suit ha< been 
declared to be common property the plaintiff has a 
right to come in at any time and ask for partition. 

On the 17th February 1912 plaintiff sued dafend- 
aut for rendition of account and dissolution of 
partnership alleging a partnership of long standing 
and purchase of certain immoveable property 
out of the profits of tho partnership. The suit was 
valued at Rs. 130 only and on the defendant’s 
objection as to valuation the plaintiff’s Pleader stat¬ 
ed that the suit was not in respect of immoveable 
property but only in respect of the profits arising 

out of it. The matter was referred to arbitration and 

the award declared the property to be partnership 
property and the plaintiff to bo entitled to one-half 
share in it. A decree was eventually passed in 

accordance with this award. 

On the lUh Juno 1914 the plaintiff instituted the 

present suit for rendition of accounts of the property 
decreed in the former suit and for its partition. 
The Court gave’ the plaintiff a decree for posses- 
Sion of one-half of the property in suit and directed 
that accounts be taken of the mesno profits. The 
defendant appealed to the High Court and contended 
that the suit was barred by Order II, rule 2, Civil 

Procedure Code: , , . 

Beld, (1) that though m tbe first case the plaintiff 
was bound to sue for partition of the immoveable 
property, be was not bound to sue for its partition 
by metes and bounds; 

(2) that tho award and the decree passed in 
accordance therewith did in fact deal with the right 
of the parties in the immoveable property by 
declaring it as their property in common tenancy in 

equal shares: , ..... 

(3> that the present suit was not one between 
partners for dissolution of partnership and for 
rendition of partnership accounts, but was on© 


between tenants-in-oommon for mesne profits and 
partition of the common property: 

(4) that under the cironmstanoes the first suit 
was no bar to the present suit because there was 
no identity of causes of action in the two snits, 
L ZlA-UL-HAq. u. Muhamuad Ibbahiu 701 

■O. Ily 2 — Contract—Separate covenants, 

breach of, whether constitutes one cause of action 
—Suit in respect of one breach—Subsequent suit 
tn respect of other breach, whether Tnaintainable. 
Where in a contract there are two covenants to 
be performed at different times, but both secured in 
the same manner, a breach of both the covenants 
constitutes one cause of action, and if a suit is 
brought in respect of one breach only, a subsequent 
suit in respect of the other breach is barred under 
role 2 of Order II of the Civil Procedure Code. L B 
Shwb Hmas V. Ma E Mya, 10 L. B. B. Ill: 1^ 
Bur. LT. 251 '653 


- Oi 111 Ti 2, scope of—Mortgage—Suit for 

possession of mortgaged land—Subsequent suit for 
return of mortgage money, whether barred. 

Order 11, rule 2, of the Civil Procedure Code is 
directed against two evils, the splitting of_ claims 
and the splitting of remedies. If a man omits from 
bis suit a portion of bis claim, he shall not after¬ 
wards sue in respect of it: if he omits one of his 
remedies, he cannot afterwards pursue it. 

Plaintiffs sued defendants for recovery of mort¬ 
gage money with interest, alleging that the land of 
B, defendant No I, was originally mortgaged with 
possession to C., defendant No 2, by three deeds, hut 
that these mortgages were transferred to their 
father I. by C. They also alleged that B. orally mort¬ 
gaged this laud to 1. for Rs. 1,000 and that mutation 
of this mortgage was effected but was set aside on 
appeal. It appeared that I had sued B for possession 
of tbe land alleged to have been orally mortgaged 
to him, but his suit was dismissed on the ground 
that the mortgage was not proved: 

Held, ' 1 that the plaintiffs ought to have sued 
for both tho remedies—the possession of the land or 
the return of the mortgage money—in the alternative 
in one suit. 

(2> that having omitted to sue for the mortgage 
money in the first suit, they were precluded from 
suing for it now by Order II, rule 2, Civil Procedure 
Code L Har.vam Singh v. Bhola Singh, 2 U. ^ 
L R (T>) lOS 


- 0» Vl| r. 17 —Amendment of pleading* 
when should be allowed. Bee Abbitbation I Id 


—=—O.VII, r. I4| O. XI,r. l 5 -DofU' 

ments on tohich plaintiff relies — Defendant, right 
of, to inspect documents, 

A defendant is not entitled, as of right, to inspect 
documents relied on by the plaintiff and of which a 
list under rule I* of Order VII of the Civil Procedure 
Code is annexed to the plaint, as such documents are 
not documents referred to in Order XI, rale 16| o* 
the Code, O Chandmuli. Gonbshmull t». 

RAJ GANPATBOY. 24 0. W N- 802 ^ 1 , 

- O. IX, r#*. 3, ^-Dismissal for default 

—Application to set aside order—Forum, proper. 
An order of dismissal for default can, under mle 
4 of Order IX of the Civil Procedure OodSi be i?* 
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aside only by the Court which passed the order. 
L Ldchhman Das w. Dbvi Dial, 19 P. W. tt. 19’ 0; 
loop. L.R. 1920 884 

-O. IX, rr. 3, 8, 9, O. XVII, r. 2, 

O. XXXII, r. 3 —Suit against several defendants 
—if»nor defendant—Dismissal for default, effect of 
—Afinor not represented 6j/ guardian —Subsegutnt 
sutf againat minor, whether barred. 


Where there are several defendants to a snit, the 
consequences of an order of dismissal for default 
need not necessarily be the same against all. If the 
suit is dismissed as against some under rule 8 of 
Order IX of the Civil Procedure Code and as 
against the rest under rule 3 of the same Order, a 
subsequent suit on the same cause of action would 
be barred as against the former but not against the 
latter. 

The provisions of Order XXXII, rule 3, of the 
Civil Procedure Code are imperative and without 
oompljing with those provisions the Court cannot 
make any decree between the plaintiff and a minor 
defendant. 

Where a suit was dismissed for plaintiff’s default 
in the presence of the major defendants and there 
was no appearance on behalf of the minor defend¬ 
ant, no guardian ad litem of the minor having been 
appointed: 

Held, that a subsequent suit against the minor ou 
the same cause of action was not barred, inasmuch as, 
{a< the order of dismissal as against the minor must 
be taken to have been made under Order IX, rule 
of the Civil Procedure Code aud not under rule h and 
(b I the minor not being properly represented in the 
suit, no binding order could be made as between him 
and the plaintiff. B Dauu Diga u. Vakbya Natho, 
22 Bom. L. d. 328; 44 B 767 455 

- -O. IX, r. 13 — Ex parte decree—Suit to 

set aside decree, whether competent Remedy, proper 
— U\noT—Compromise sanctioned by Court under 
material misapprehension—Decree, whether binding 

on m\nor. 

In order to impeach an ev parte decree nob tainted 
with fraud, the proper remedy is by an appropriate 
proceeding taken in the suit in which the decree 
was passed, e. g., an application under Order IX, 
rule of the Civil Procedure Code, to set aside the 
decree, or an application for review, or an appeal 
to a superior Court. A separate suit to set aside 
the decree will not lie. 


Where the sanction of the Court is obtained 

to a compromise on behalf of a minor under a 

misappieheusion of a material fact as to the true 

position of Che minor, a decree based ou such com. 

promise 13 not binding on the minor L Jha^da 

BIMOH V. LACHBMI, P, VV. E. iyiJOj 68 P. L. d 1920: 
1 L. 844 Q-JQ 

XXI, I** 2— Applicability of rule to 
cases oj decrees other than those for payment of 
money—Adjustment relating to partition of tmnioie- 
able property, whether within rule. 

An adjustment relating to partition of immore. 
Jble property provided for by a decree of .;oart 
faUa withm Order XXI, rule 2 , Civil Procediuo Code, 
iae rule u not restriobed in its application to pro. 


visions for payment of money. IVI Rasiakbishna 
Bao V. Balaxbibhna Rao, (i920) HI. W. N. 261; 43 
M. 476 289 

-- O. XXI, rr. 54,90 —Execution sale— 

Publication ofi sale—Sale, whether vitiated because 
drum not beaten—Proclamation of sale—lrregu* 
larity, whether sufficient to set aside sale—Damage, 
proof of. 

Under rule 64, Order XXI, of the Civil Procedure 
Code, it is sufficient if a proclamation of sale is 
announced by beat of drum. A drum need not be 
beaten at the time of the sale. 

Unless the judgment-debtor is able to prove 
that an irregularity in a proclamation of sale has 
resulted in material loss to himself, the Court will 
not set aside the sale on the ground of such 
irregularity. A Bhaowati Peasad v, Mukand 
Sabdp, 2 U P L R. (Ai 147 523 

- O. XXI, rr. 62, 63 — Limitation Act 

(IX. of 19081, 8cb/, Ari. 11—SaJe in execution— 
Application (o have encumbrance recognised, dis* 
missal of, effect of —Saifto contest order—Limitation, 
The effect of an order dismissing an application 
to have it recognised that property about to be 
sold is subject to an enoumbraaoe in favour of 
the applicant, is that the property is free of the 
eucumbrauce, aud such order becomes final against 
both the applicant and the judgment-debtor, unless 
a suit is brought within one year to contest it. IVI 
Yrlu Padayacbi V. Aruuuqam PiLLAi, 11 L. W. 343{ 

38M. L. J.397 481 

• O- XXII, rr. 4, 9 — Failure to bring 

legal representatives of deceased respondent on record 
within time prescribed by law—Ignorance of law 
whether su^cient cause—Joint interest of several 
respondents — Abatement of appeal in toto. 

Mere iguorauce of law is not a sufficient cause 
for not applying within time to bring the legal 
representatives of a deceased respondent on the 
record. 

Where the interests of defeudauts.rospondonta 
arc joint and a decree cannot bo reversed without 
the representatives of a deceased respondent being 
brought on the record, the whole appeal must abate. 
L FaTTA V SiKANDAR, 2 U. P. L. R. (L) 112 927 
■' 0» XXIll, I*. I Application to withdraw 
suit with leave to bring fresh suit—Procedure- 
Court, duty of. 

where au application is made to withdraw a suit 
with leave to bring a fresh suit and the Court 
thinks that permission to file a fresh suit should 
uot be grauiod, it should dismiss the application 
and hoar tho suit on the merits, or dismiss it for 
want of projecutiou if tho plaintiff refuses to 
proceed. Pat Sham.anandan Piubau v. Mulcuand 

U.uf, i P. h.T m 286 

-O. XXIII, r. I — Application to with. 

dr,nc with leave to briny Jresh suit—Procedure _ 

PcriniSi.ioit to ivilhd’-aw granted loithout leave to 
brinj fnsh suit, effect of. 

Where a plaiistitf ap[>!ios for permission to with, 
draw his suit with leave to briug a frosh suit, 
j)!’.per order to pa.-<b, if tho Court iloos not grant 
Iciivc to bring a fresh suit, is to dismiss the uppli. 
cafion. 

Ordinarily, an application to withdraw with por- 
minion to bring a fresh suit does nob moan uft 
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application to withdraw if saoh pormisaion is nofc 
granted " here, therefore, on such application 
permission to withdraw is granted without leave 
to bring a freeh suits, this amounts to a refusal of 
the application. Pat Suggi Lal Ddbji i» Moham¬ 
mad Wadi Ullar. 1 P. L T. 2t9 756 

-O. XXIII, r. I —Permission to withdraw 

suit with liberty to bring fresh suit — Jurisdiction^ 
want of, effect of —Res judicata. 

A Court has no jurisdiction to permit a suit to 
be withdrawn with liberty to bring a fresh suit 
except under Order XXIII, rule 1, Civil Procedure 
Code. 

W here an Appellate Court allows a suit to be 
withdrawn without jurisdiction, the decision of 
the trial Court operates as res judica*a. Pat 
Rama Sirgh v. Janak Singh, i P. L. T 301; (19201 
Pat 212; 2 U P b R iPat, 121 697 

-^O. XXIII, r. 3- -Arrangement between 

parties before decree to treat decree as in part 
tncxccutable, enforceability oj. 

Au arraugement between the parties to a suit 
made before decree to treat the decree as in part 
inexecutablo cannot be given effect to by Courts. IVI 
Arumucam Fillaiv. Kkisrnaswami Naidu, 12 L. W. 
41{39M L. J. 22 ;‘3 M.726 976 

_0« XXIll, 1*13— Comprom’se—Agreement 

between parties, when amounts to completed compro¬ 
mise. 

The question when a contract becomes complete 
depends on the facts of each particular case. If a 
consensus ad idem has been reached between the 
parties on all the proposed or disputed terms, there 
is a contract. If, however, two persons agree in 
writing that, up to a certain point, the terms shall 
bo the terms of the contract, but that the minor 
terms shall be subjected to a mediator and shall be 
as are approved by him, or if they are otherwise 
loft unsettled, there is no contract. But if all the 
terms are agreed to, any stipulation to embody 
those terms in a formal docomont will not affect 
the contract, except when there is a further stipula- 
tion, express or impliod, that tUo contract shall not 
be treated as complete till the formal document is 
drawn up and signed IVI Kamalamdal u Dorasami 
CUETTIAR, hL. w. 179 ,. 

_ o. XXXII, r. 3— Guardian ad litem, 

appointincnt of, provision asto, object of - Court, duty 
of—Notices to minor and his guardian, whether 
necessary preliminaries to appointment of guardian 
ud litem—to issue required notices, effect of 
— Guardian ad litem, appointment of, effect of— 
Irregularity or defect in procedure—Minor, whether 
bound by decree passed in suit—Decree, when can be 
avoided by minor—Guardian ad litem, powers of, 
extent of. _ . • j ^ 

The object of the provision contained in Order 
XXXII rule 3 (4’, Civil Procedure Code, is that the 
Court should he able to satisfy itself that the person 
described as a minor is really a minor and that the 
proposed guardian is a lit and proper person to 
represent him and to put in a proper defence and 
generally to act in the interests of the minor. 

^ Where a lawful guardian ad litem has been 
appointed, any defect or irregularity in the pro- 
cedure leading up to such appointment cannot 
operate to render a decree passed iu a suit in which 


the minor is represented by saoh a guardiajt invalid, 
unless the defect or irregularity has had the effect 
of prejudicing the interest of the minor or has 
affected the merits of the case. 

Thos, where no notice was issoed to the minor or 
to his mother, but a notice was issued to his proposed 
guardian who was also his brother and the manager 
of the joint family of which the minor was a mem¬ 
ber, and this proposed guardian was appointed his 
guardian ad litem, and the suit having been com¬ 
promised a decree was passed in terms of the 
compromise: 

Held, that unless there was anything to show that 
in spite of the appointment of the guardian ad Uietn 
the interests of the minor had not been duly 
protected or that the guardian ad litem bad colluded 
with the plaintiff or had otherwise acted fraudu¬ 
lently or with gross negligence, the decree passed 
against the minor, in swjcordance with the compromise 
entered into by his guardian ad litem with the 
sanction of the Court, could not be set aside. 

The powers of a person who has been appointed 
guardian ad litem are controlled by the provisions 
of the Code of Civil Procedure, and what he could 
have done as manager of the joint family, of which 
the minor is a member, irrespective of the suit, to 
cannot do when appointed as such guardian. O 
Sbipal Singh v. Jagdish Nabatan, 7 0. t. J. 2|P; 2 
U. P. L. E. J C.) 77 313 

-- O.XXXII,rr.4,7— 

having interest in conflict with that of mt»or, effect 

OJ — Compromise, when binding upon minor —iVatid 

and collusion, effect of—Bindu Lau}—M%tahshara-“ 

Adoption — Infant, whether can be adopted. 

Tf in a suit the personal interest of the next 
friend of a minor conflicts with his duty towards the 
mioor, then, unless the next friend shows uberntM 
fides, he is not competent to act as the minor's 
next friend In such a case the minor is not 
properly represented and the decree in the soi 
would not binding upon him. 

It is no dereliction of duty on the part ot a 
guardian to refuse to litigate on his wards 

a claim which he knows to be false and unfoandea 

in fact. .. _ 

In giving permission to compromise a . 

behalf of a minor, it is usual and desirable 
the ' ourt should record an order stating thw i 
considers tho compromise to be for . 

the minor, but such an order is not essential te 
validity of the compromise. The addition of w 
words “expressly recorded in the 
in Order XXXII, rule 7, of the Code of Cml 
cedure has not changed the pre-existing praotioe 
under section 462 of the Code of 1^82* . 

Under the Mitakshara the order of performing 
sradh ceremony has no necessary relation to 
order of succession to property. , . . 

It is not illegal to adopt an infant in ams, 
it is very unusual for a child to be formally ta 
in adoption at the early age of thirteen days. 

Apart from fraud or collusion or any vio»^ 
circumstance, a question settled by a . • 

cannot afterwards lie revived in Court for jodi 
determination. 

The family to which the plaintifl 
governed by the Benares Boheol ot Mita to htoa i* • 
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One or other of its members acqoired considerable 
properties in the Chittagong District whioh de- 
ToWed on three brothers, Kamala Prasad, Kanta 
Prasad and Bhagirath, The onl 7 living represen¬ 
tatives of Kamala Prasad’s branch were defendants 
Nos. 4 and 5 who were the widows of his two 
sons. Bamdin and defendant Xo. 2 were two 
sons of Bhagirath. Ramdin was taken in adoption 
by Kanta Prasad. Defendants Nos, I and 3 were 
the widows of Ramdin and Kanta Prasad respectively 
and the plaintiff was the son of defendant No. 2. In 
19D^ defendant No. 2 on behalf of himself and as 
next friend of his minor son, the present plaintiff, 
iastitntela saitas members of a joint nndivided 
Mitaksbara family and prayed fora declaration of 
their title as such to the Chittagong properties and 
as against defendant No. I for recovery of posses- 
sion. In this soit a compromise was arrived at 
by which the defendant No 2 and bis son, the 
present plaintiff, got a moiety of the properties in 
dispute, and the other moiety went to defendant 
No. I. Aitor attaining majority the present suit was 
brought by the plaintiff for a declaration that as 
the adopted son of Ramdin he was entitled to an 
8-anuas share of the Chittagong properties and that 
the consent decree in the previoos suit was not 
binding on him: 

Held, (I) that in order to determine whether 
the plaintiff was bound by the compromise, it was 
necessary first to ascertain whether ho was or 
was not adopted in fact; 

(2) that if the plaintiff was adopted by 
Bamdin and the adoption was sedulously kept 
from the knowledge of the Court, then the leave 
or consent of the Court to the previous soit being 
compromised would be no true consent and the 
minor wonldnot be bound by the compromise: 

(3) that if the plaintiff was not adopted by 
Bamdin, he was bound by the compromise 
decree. C Bejoy Si.von u. Mathuriya Debya 

97 

0« XXXIlIy 2f 5i I ^-“Application 

for leave to 3ue as pauper not accompanied bp 
schedule of property, dismtssul of—Application, 
subsequent, whether barred. 

Where an application for leave to sue as a pauper 
is rejected on the ground that it is not acoora- 
panted by a schednlo of the property belonging to 
the applicant, a snbsoqnent application is not barred 
under rule 15 of Order XXXIII of the Civil Pro¬ 
cedure Code. LBalKapb V. SniB Das, 1 L. I5l 

^ .. _ 207 

■ O. XXXI r» S^ilortgage suit—Final 

decree — Sale not held — Mortgagor, right of, to 
redeem, whether extinguished. 

^e mere passing of a final decree in a mortga:>o 
suit does not extinguish the mortgagor's right \o 
redeem, until a sale has actually taken place in 
pursuance of the decree. A Shah Mahdi Ha.'s^n ’• 
Ismail Hasan, 19 A. L. J. 622, 2 U. P. L a.;A> Hi- 
42 A. 517 i7 ;> 

-—O. XXXIV, r. 6 —Mortgage rr.f — Decree 

for sale unexecuted~iIorlg(igee, whether en*i^frd to 
obtain decree over. 

A mortgagee who obtains a decree for pa!.,-, 'mi 
fails to ezeonte it, is not entitled to como into ('onrt 
under rule 6 of Order XXXIV of the Civil Trocoduro 


Code, to obtain a decree over, as that rule contemp¬ 
lates that the property should be put to sale in 
execution of the decree before an application under 
its provisions can be made. A Dabbabi Yal v. Moola 
Singh,2 U P. L. R. (Aj 160; 18 A. L. J. 628; 42 A. 5'» 

139 

0» XXXIX, t*r« 6, 7, 8— Attachment 

bejore judgment—Release of property on security 
being furnished—Execution against property given as 
security—Preferential right, whether exists. 

Where property is attached before judgment, but 
is released on the defendant giving security, the 
security comprising certain items of the attached 
property, the plaintiff on obtaining a decree is 
entitled to a preferential right, and can execute the 
decree against the property given as security IVI 
Janki Nagasawmi Itbe V. T. S Bamaswami Aiyan- 
GAB, 11 L. W. 6: a920> M W. V. 264 267 

- O.XLI, r- 17(2) —Failure of respond- 

ent to appear—Duty of Court—U. P. Land Revenue 
Act (III of 1901^, 8. 219— Revision—Material 
in egularity. 

The absence of the respondent on the date fixed 
for hearing an appeal is no jnstifioation for 
decreeing the appeal Under rule 17 (2) of Order 
XLI of the Civil Procedure Code the Court is 
bound to hoar the appeal and record a judgment, 
and its failure to do so amounts to a material 
irregularity within the meaning of section 219 of 
tbo U. P. Land Revenue Act, involving interference 
by the Board of Revenue. U P B R Raj Rani v. 
Bam Kishore, 2 U. P. b. R. (B. R.) 26 386 

Oi XLI, 20, 22 — Respondent, right 

of, to file cross-objections against co-respondent— 
Addition of party for purpose of cross-objections 
—Power of Court. 

A respondent in an appeal has the right to 
proceed against a oo-respondent by memo, of cross¬ 
objections and for this purpose is entitled to apply 
to make the latter a party, whether, at tbo time of 
the preseiitution of the appeal, ho was an interested 
party or not. IVI Ponndswami Asari v. PALANtANiii 
Mudali, 11 L. W. 602 612 

-O. XLI, r. 22 — Cross-objections against 

non-appealing party, whether can he urged. 

As a general rule cross-objections can bo urged 
only against the appellant and not against a co- 
respondent. 

No cross-objcctions can bo urged against 


a 


defendant who has not filed any appeal from tho 
dccroo passed against him. L Sant Ram v. Kidar 

Natu 409 

" ' 0« XLI, 1 * 1 *• 22, 33— Cross-objections 

against co-respondent when can he entertained _ 

Qblect of r. 22 . 

Order XLI. rtilo 22 (I), of the Civil Procedure 
Oodo, in BO far as it relates to a cross-objectinn, was 
provided to :neeo tbo case whero a respondent 
j;Ith--ucli the -Iccreo is not ontindy in liis favour 
is content to let mnttors rest p ovidnd hia opponent 
<l.)ea not nppeal, but \'--ho may not he willing to 
run tlio risk of having tbo findiiiga in his favour 
variod or i-ever...cd without an oppt.rtiinify of a[>peal. 
i;i''igaiiist tho findings which are }ulver^o to liim 
This r j 1«^ s'joi.ld ordinarily bo continea to capcs 
of orodS.objoriions urged A-aIu,.»c th»» .'xpr.ellanl- 
but rule 3'1 of Order XLI gives tho Ocnrfc - very 
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Civil Procedure Code— 1908-eoatd. Civil Procedure Code- 1908-ooBoid. 


wide disoretion and cases may arise where justice 
requires that oross-objeotions af^^inat a correspond* 
ent should be heard, e. g., where the appeal re* 
opens the whole matter in controversy between 
the respondents inter se. Where, however, one of 
several defendants against whom a decree is 
passed has allowed the period for appealing to 
elapse without questioning the decree, rule ‘■£'i of 
Order XLI of the Civil Procedure Code cannot bo 
construed so as to revive his right of appeal merely 
beoanse a co-defendant has instituted an appeal 
against the plaintiff on entirely different grounds. 
Pat Official Trustees of Bengal v. Smith, 
(19201 Pat IHls 5 P. L. J. 328; 1 P. L. T. 434 262 

-O. XLI, rr. 23, 25, 27, 29~Gase 

not decided on preliminary point — Remand, order of 
—Procedure. 

Where a trial Court has decided a case not upon 
a preliminary point, but after taking all the evi* 
denco and trying all the issues, it is improper for 
an Appellate Court to remand the case for trial, 
afresh under Order XLI, rule 23 of the Code of Civil 
Procedure. In making an order under the rule 
however, the Court cannot direct the omission of 
one of the essential issues in the case. If the 
Court is of opinion that a fresh local investigation 
should be made or that fresh evidence is necessary 
on any point, its order should be one under rules 
26, 27 and 2P, and not under rule 23, of Order XLI. 
C Sadak Ali V. Safar Ali 984 

-O.XLI, r. 23, 0. XLIII, r. I (u) 

—Remand—Order purporting to be under rule, but 
which ought not to have been made —Appeal, 
ivhether competent—Case not decided on preliminary 
point—Appeal—Further inveetigation necessary— 
Appellate Court, duty of 

An order which purports to be, and is in form 
and substance, an order under rule 23 of Order XLI 
of the Civil Procedure Code is appealable, although 
the order ought not to have been made under that 

rule. . . 

Where a case is not decided on a preliminary 
point, it is the duty of the Appellate Coui-t to itself 
decide the appeal; if it considers that further investi¬ 
gation is necessary or that additional evidence 
should be taken, it may make an order directing 
his to be done, but it ought not to remand the case 
or re-decision under Order X'-I, rule ‘‘*3, of the Code. 
C Prosusna Chandra V Boidya Nath, 3l 0. L .1. 
380. 24C. W. N. 708 5 1 6 

_ O. XLIII, r. (I) ia,y—**Plainf whether 

includes memorandum of appeal — Revision, maintain^ 
ability of 

The word "plaint” in Order XLIII, rule O) fu) 
of the Civil Procedure Code does not include a 
memorandum of appeal. L Harm Ilaiii v. Hakim 

Shah 865 

- ^O.XLVJI,rr. 1,4, 7 —Re view — Dis¬ 
covery of new evidence—Order granting review — 
Appeal, when maintainable. 

V\ here in granting an application for review on 
the ground of the discovery of new evidence, the 
Court does not come to any finding whether there 
was a discovery of new evidence, or that the evidence 
was of such an important nature that a review 
ought to be granted, nor does it come to any finding 

whether due diligence was exercised with regard 


to the production of such evidence at the trial, 
the order granting review oontraveses rule. 4 of 
Order X LVII of the f'ode of Civil Procedure and is 
appealable and liable to be set aside C Chiranji* 
LAL Bamlal V. Tdlsiram Janeidass, 81 0. L. J. 13^ 

47 C 668 734 

- Sch. II* para. 12 —Arbitration^Bis^ 

solution of partnership — Arbitrator, power of, to. 
award interest on sums due. 

Where in a soit for dissolution of partnership 
and for accounts, the plaintiff claims interest which 
the defendant says he is not liable to pay and the 
matter in dispute is referred to arbitration, one of 
the points referred being whether the defendant 
is liable for any money and, if so, the amount dne, 
it is not an error on the part of the arbitiator to 
include in his award the sum payable by the 
defendant as interest both on sums advanced to 
the firm, and on those advanced to the defendant 
for his personal use, and also for the period hef^ 
and after the suit and up to the date of the 
C Jaharmal-Debi Ddtta v Birinchi Bhdsan 941 
- Sch. 11, para. 16 -Award—Partws 

dissatisfied—Remedy proper—Suit to set aside award, 

whether maintainable , 

Where an arbitrator is appointed under the Secona 
Schedule to the Civil Procedure Code a suit to set 
aside the award is not maintainable as being con- 
traiy to the plain intention of the lew. The proper 
remedy in such a case is an application snbmittea 
to the Court to set aside the award- ■ L » 

Hpan V Ma Chit Nybin, 10 L. B. B- 106: 13 

— Sch HI— Decree for joint possession- 
Revenue paying estate—Allotment “/■ 
delivery of possession-Collector, duty of 

fo Civil Court, validity of—Rights of parties after 
partition. . , 

Where a decree for joint possession of an estate 

assessed to revenue is passed by a . V * 

is for the Colleotor not only to make ^lotment ou 
to complete the partition by delivery of Q 09 B ' 
and where he refers the parties to the Civ' . 
for this purpose he faUs to exercise a junsdiotion 

vested in him by law. 

After the allotment has been made, the 
cannot claim to be joint ownem of the pro^rtJ 
oven though the partition proceedings 
completed according to law. N Muha gflg 

Common Law of England, appUcaum. 

Th^rn^s^oftho Common Law of 
no application to the Mofassil towns o 
except as rules of justice, equity 
science. Pat Brahmanand Singh v.Dohd Bah^w 
Singh, 1 P. L, T.229; (1920, Pat 245; 2 u. r. 

‘company In HdUldatlon-^Ji^^^ 

of-Interest after commencement 


of—iniereei ai^er 
Uaiility to pa-j P™”', 

If a company in liquidation is, or 

tnrna out to be, solvent, interest is which a 

any debts which carry interest, or up 
right to interest has been aoqmwd, 

surplus assets remaining no order, 

and interest up to the date of the wipding«Hp 
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Company In liquidation— conoid. 

The solvency of a company is established by the 
fact that after the payment of the principal and 
interest np to the date of the winding-up, there are 
some assets which may be realized and will be 
sufficient to meet the liability on account of interest 
which accrued due after the commencement of the 
liquidation. 

No proof is necessary for interest after the oom- 
mencement of the winding-up, the creditor, if his 
debt is one that bears interest, gets it, if there is 
a surplus, as incidental to his debt, irrespective of 
the question whether any mention of the interest 
was made in the order adjudicating upon bis claim. 
ll Ghanshamdas t. Public Banking AND Insobancb 

Co„lL. J64 251 

Companies Act (VI Of 1832), s. 68- 

Charge in javour of officer of company —JTon-rrfftstm- 
tion, effect of-C^rge, tchether enforceah’e—^Ae 
such," effect of—Appeal—Enlargement of time— 
High Court, power of. 

An officer of a Limited Company cannot avail 
himself of a mortgage or charge in his favour. 
'Vvhich has not been registered in accordance with 
Beotion 69 of the Companies Act, 1^8 i. 

The words “as such” iu the Explanation to section 
68 of the Companies Act of (82 are superfluous. 

' The lower Court decided that want of regis¬ 
tration did not prevent the enforcement of a 
oharge against a Company by one of its officers 
The debenture holders, although bound by the 
judgment, did not appeal. More than a year after 
the time for appeal had elapsed, when it was 
sought to enforce the charge, the debenture-holders, 
on appeal to the High Court, were allowed by that 
Court to raise the point of non-registration: 

Held, that the High Court had by implication 
enlarged the time for appeal. P C Krishna 
AYVANGAR U. NaLLAPKRUMAL PiLLAI, 3S M. L J. 444; 
18 A L. J. 489; 22 Bom. L R. 66Ss 28 M. L. T 2«j 
12L.W. 92: (1920) M. W. N. 419; 43M.5S0; 2 U. P. 
L. R.(P. C.l 118; 47 I. A 83 163 

- SS. 147, 169 —Company m liiiuidation, 

when becomes solvent—Bankruptcy rules, applicability 
of. 

A company in liquidation becomes solvent as 
goon as it has paid off its liabilities c.xisting at the 
date of the winding-up order. 

Ordinary bankruptcy rules are applicable to com- 
pauioB in liquidation and when the liabilities 
existing at the date of the winding-up order have 
been discharged, creditors, when debts carry interest, 
are entitled to subsequent interest. L, 1)kvi Diita 
Mal V. Official Liquidator, Amritsar Ba.nk, I td , 
1 L. 36S 69 

Complaint dismissed without complainant's 
evidence - Complainant, order for prot^eciilion of, 
whether iustified. 

When a complaint is dismissed upon the report of 
the Investigating Officer without taking the com¬ 
plainant’s evidence, it is iiiipio[>iT to direct tlic 
prosecution of the complaiuaut under bcclimi 2 ', 
Penal Code. A Mi:wa Lal c Lmpimcor, ISA L .1 
620; 21 Cr. L. J, 416; 2 U. P L. K. A' '13 64 

Compromise —Agreement between purti.s, 
when amounts to completed compromise. .V.-• 
Civil PhocbdurbCode, O. XXlli, r. •> 2^5 
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Consent decree -Limitation, plea of, waiver 

of—Appeal, whether lies. 

Whexe a suit is time-barred but the defence of 
limitation is waived and a decree is passed, such 
decree is a consent one, and no appeal lies therefrom. 
P C Bamchanora DeoGaruv. Chaitana Sahu, IS. 
A. L. J. 62.i; »1920. M. X. 366; 39 M, L. J. &'<; 28 
M L T O”; 12 L. W x;60; 24 C- W. N. 1055, 2 U. P 
L. R. P 0.) 122; 22 Bom. L. R 1313 539 

Construction of Kiecree—Appeiiate 

decree, ambiguity in—Decree of first Court and 
pleadings, whether can be looked into—Eaecuting 
Court, powers of. 

A decree must be construed iu a fair and reason- 
able spirit so as to advauoe and not to impede its 
execution 

An exeouting Court cannot vary or alter a decree 
under execution, but it must be satisfied as to 
what it is called upon to execute, and in order to 
find that out, when the decree is not clear and it 
is an appellate decree, the Court is justified in 
referriug to the pleadings and the decree of the 
trial Court. Pat Tralokiiya Nath v. Sabat 
Komar Singh, 1 P. L. T. 5’6 283 

Constructionof document— Ambiguity 

— Intention of parties—Oral evidence, admissibi¬ 
lity of. See Evidence Act, s. 92, pro. (2) 476 

- Shankalap,|?ranl by way of—Qrantor reserv¬ 
ing no right to herself— Property to be held bila 
lagan with heritable and transferable rights— 
Under proprietary rights. 

Where a deed of grant declared that the grant 
was made by way of shankalap, that after the date 
of the deed the grantor was to haveuo sort of 
right or claim to the granted property, and that 
the grantee was to hold it for ever bila lagani with 
heritable and transferable rights: 

Held, that tho deed conferred under-proprietary 
rights on the grantee. O Ganesh Prasad v. 
Bisiiwanatu, 7 0. L. J. 188; 23 0. C. 30 354 

■ Shaokalapuama with power of transfer — 

Grant in perpetuity—Transaction, whether amounts 
lo sale — Pie-empfion, rightof, whether arises. 

A document, described as a shnnkalapnama with 
powers of transfer, recited that the grantors Lad 
received from the grantees a certain sum of money 
as ynni baifhki, and that in consideration 

of this p;»ymeut they had openly put the grantees 
in possussiou of a cerenn juct:o of hind, and declared 
that tho grantees would remain iu possession for 
ever subject to an amuial payment on account of 
Government revenue. The proprietora and uuder- 
pro}iiictors in tlie village brought this suit for pre- 
cMuptiou, contending that iho document amounted 
to an onf-aud-out sale of an under-proprietary riglit. 
The defendants pleaded that tho document was 
merely a louse and did not give rise to a rightof 
pro emiiliun in favour of tlio plaintiffs, and the 
lower i;ourLs, acceptiug this view, dismissed the 
claim, Oti appeal by llie plaintiff.-^: 

llcl'l, lliat llie documeiit anir>uiited to an out-and 
out s.'ile, bi > i'.-." (li<‘ .>:lIpul:ition (herein making the 
gj:iurccd lialile for I he p.iynieiit of tho Goveriiinont 
ruvemu; iiO(M‘;«-;ariIy iuip-uti d iho grant of an utuku- 
p,.'priel:iry right aiidlliat consequently, a right t.f 
iiiptiou ilid ari.=>c in favour of the {.laiiitiffs. 
O Ka\i Si-ciTiT r. ^'iiLo Si:\VAK Sinoh. 23 O. C. CO 
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Construction of Statutes—Speech w 

Legislative CowncUt whether can be referred io. 

When the couBtruotion of an Act is in qnestion, 
no statement made on the introduction of the 
measare or its disoussion can be looked at as 
affording any guidance as to the meaning of the 
words, PC ^RisHVA Aytaxgab V. Nallaperumal 
PiLLAi, 33 M. L. .1.414; 18 A- L. J. 4SP; 1*2 Bom. L. 
R. 668 } 2fi M. L. T. 28; 12 L. W, 92; (19 0> M. W. N. 
419; 43 M. 660} 2 U P. L. R. (P. 0.) 118; 47 I. A. 33 

163 

Constructive possession —Possession of 

part, whether possession of whole. 

Although possession of a part is oonstruotire 
possession of the whole if the whole is otherwise 
vacant, this constructive possession is an incident of 
ownership and results from title The doctrine of 
constructive possession is not applicable to a 
case where the ooenpant defends himself on the 
ground of his possession only without proving any 
title. P^t Kumar Frematha Natb Malia v 
Meik, (1920 Pat. 146: 6 P. L, J. 273} 1 P. L. T 360 

184 

Contract, construction of — Condition, implied 
—Snls of goods to be supplied to vendor 
third parlies —Goods not supplied to vendor — 
Liability of vendor to purchaser. 

Defendants undertook to supply a certain num* 
ber of bales of Dhotiea manufactured by the 
Bradbury Mills to the plaintiffs. The agreement 
after setting out the details proceeded to say: "The 
goods under mannfaoturo are sold. The same ate to 
be taken delivery of as and when the same may 
be received from the mills. Delivery is to be 
caused to be given in full by the 3 at of December 
in the year 918.” The mills failed to supply the 
full number of bales to the defendants, who con. 
sequently could not supply them to the plaintiffs. 
The latter sued the defendants to recover damages 
for breach of contract: 

Held, that the basis or foundation of the contract 
was the anticipation, common to both parlies, that 
the mills would supply the goods to the vendors 
and that the goods not having been supplied by 
the mills, the foundation of the contract disappeared 
and neither paity hadaoy claim against the other for 
damages B Hurnanurai Fdlcband v. Pbagdas 
Budhsen, 2« HoM. L. E. 3-3 632 

-- construction of—Contract for delivery of sugar 

Contract on “usual terms" —Late shipment-O^e 
contracts, meaning of Shortage of steamers—Force 
roajoure clause, when can be taken, advantage of. 
Plaintiffs entered into four contracts with the 
defendants at Karachi on the “usual terms” for the 
purchase of 80 tons of Java sugar, July September 
19 7 shipment. Owing to the war and the Govern, 
ment requisitioning tonnage, part of the July I9l7 
shipment was shut out at Java and July shipment 
goods arrived in Karachi, some in August 1917 and 
the remainder in t obruary 1918. Plaintiffs demand¬ 
ed delivery of the goods in August 1917 and were 
informed that July shipment goods were still to 
come. In September they again demanded delivery 
and wore informed that the defendants were entitled 
to perform at any time up to the arrival of the 
steamer. In response to a further demand for 
delivery the defendants intimated that they had been 
advised that on account of Government requisitioning 
Bteaiiiers August aud subsequent shipments would 
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Contract— conoid, 

be late and that it would be taken as a oase of 
‘'Force majenre.” The plaintiffs were also informed 
that the defendants were entitled to tender delivery 
at any time until arrival of the last steamer of July 
shipment, which was yet to come. In October, that 
is, before the last steamer arrived, plaintiffs institutes 
the present suit claiming damages for breach of 
contract owing to defendants’ failure to tender the 
sugar of the July shipment by I2th September 
1917, the latest date by which such shipment sugar 
could bs tendered for delivery under the ooutracts. 
The defendants contended that the contracts were 
made on the usual terms of office contraots, by 
virtue of which in case of delay in shipment due to 
unavoidable oirouuistaoces they were exempt from 
liability. In other words, the benefit of what is 
known in the contract forms of importing firms as 
the “Force majeure” clause was claimed: 

Held, (1)1 hat the contracts between the parties 
were on the terms of the office contracts with the 
buyers, meaning thereby that the parties were bound 
by the terms of those contraots as to whether the 
goods tendered were such as could be tendered as 
July shipment goods; 

(2) that the defendants were entitled to wait till 
the arrival of the last steamer, and could take advau. 
tage of the “Force majeure” clause; 

(3 > that the plaintiffs’ suit, having been intsituted 
before the arrival of the last steamer, was premature 
and must be dismissed. S Gobindram v. Khcshal* 
DAS, 13 S. L a. 100 ^5 

, formation of—Docume7*ts constituting 

contract—Breach of contract — Damages, measure 

of. 

A,, a dealer in a certain class of goods, used to 
obtain his supplies from firm B- Oa July 2l8t he 
wrote to B. stating his requirements and asking the 
firm to write sowda or contract. On July 2Uh the 
firm wrote giving their selling rates from July to 
November. ()n July 24th A. wrote to the firm 
“Please write sowda for one wagon for the month of 
July in respect of flour,” etc., he then set out the 
rates and ooncluded thus, “Please write sowda for 
four wagons On arrival of the goods ordered T 
shall send for one wagon of July sowda. Farther 
1 shall make the sowda for the months of October 
and November pucca hereafter. Please send a 
reply to this letter.” He also on the IstandStb 
August made remittances to B whioh the latter 
accepted. On July 29th B. despatched a letter, 
dated July 28th, to A repeating the rates quoted in 
his letter of July ’24th, and on the same day sent 
him a telegram quoting different rates, to whioh 
A. objeoted; 

Held, that there was a completed ooatraot 
between the parties, that after the firm B. had 
sent in its quotation, and A had made the 
remittance and given the order, there was an 
acceptance of the offer whioh constituted a complete 
contract, and that the rate of damages was the 
differenoo between the price prevailing in A’s oity 
on the day of delivery and the oontraot rate plus 
the nost of freight and bags. C Madhusuoan Kosb 
V. Badridas, 81 0. D. J. 93 693 
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Contract Act (IX of 1872), s. I6~ 

Mortgage — Interest, high rate of — Court, power of, to 
reduce rate of interest—Undue influence—Hard and 
unconscionable bargain. 

In the absence of any thing to show that undue ad« 
vantage was taken of a mortgagor, or that bis will was 
dominated or that the terms of the mortgage were 
extorted from him in any way, the mortgagee is 
entitled to interest at the contract rate, and the 
Court ought not to come to the conclusion that 
the stipulation in the mortgage>deed as to interest 
is bard and unconscionable. C Bejot Edmab Addta 
V. Satibb Chandra Ghose, 24 C. W. N.44i 1007 

—— S« 16 —Undue influence—Burden of proof 
—Uncontcionahle bargain — Teat—Compound inte¬ 
rest, agreement to pay, effect of. 

An agreement to pay interest at a stipulated rate 
does not become unconscionable merely because there 
is a stipulation to pay compound interest at the same 
rate in the event of there being a default in the 
payment of the simple interest agreed upon. 

There is nothing inherently wrong or oppressive 
in a lender’s securing for himself compoisnd interest 
after the borrower has for a considerable time neg» 
lected to pay the debt or the interest accruing due 
upon it which he has contracted to pay. It is the 
state of affairs at the time when the bargain was 
Struck that has to be considered, and not the 
ultimate claim made L Ram Das r. Ahhas 74 

■ " S< 23— Auction sale—Agreement not to hid 

against each other, whether unluufut—Bidding 
cuttailed—Fraud on vendor. 

It is nob unlawful for two or moie persons to 
agree not to bid against each other at an auction 
sale. The fact that owing to such an agreement 
the bidding is curtailed is not a fraud upon the 
vendor. L B Nagappa Chetty u. Ah Foke, 12 Bur. 

L.T. 2Al 963 

— ■ S* 23— Champertous agreement, validity of 

—Agreemerd to share property obtained by litigation 
in consideration of promisee providing funds, whether 
can be enforced. 

The English Law of champerty is not in force in 
India and fair agreements made by claimants of pro¬ 
perty in litigation to share it with others on their 
obtaining decrees, in consideration of funds being 
supplied by the latter for carrying on thoir suits, aio 
not in themselves opposed to public policy, nor are 
they necessarily void, but such agreements, when 
extortionate, are inequitable aud in tbiit case should 
not receive eSect. 

In order to determine whether such an agrocuicnt 
is extortionate or inequitable, what ha.s to bo 
looked at is the actual value of the land in dispute at 
the time when the agreement was made. Lls'i'.m 
SiNGU V. MONsni Bhagwan SiNGir, 1 L. 124 272 

. . • S« 23— Sureiij-hond, jorfeitnr,' „i — Agy.-c. 

ment to indemnify surety,enJoixeoldUf’j »/ (’hI/ •• 

policy. 

A contract to indemnify a siuxty prniriHt hv.i in 
the event of the surety-boiul being forfeit'^- i 
illegal and cannot be enforced. C .Bhopat' f'HA.HA.v 
Eandi V. Golam Ehihau CnouDiitnv, 21 W K 

—— SSt 79, 83, S6, f i C 0. I. F c nu.icf 

— Sale of goods—Propert'i in ■jjOil.-i. r i.c.i. pa,-tcs 
—Buyer, right of, to reji'ct yo<,d — x^cnn- l'j m 
Qf shortage sr dcteriomtio.i. 


Contract Act— contd. 

Under a C. I F. contract property in the goods 
sold passes at the time of shipment, but such 
passing is subject to the buyer’s right to reject the 
goods if after inspection they are found to be not 
goods in accordance with the contract; this, however, 
refers to the goods at the time of shipment and not 
to any shortage or deterioration caused on the 
voyage for which the buyer’s remedy lies in the 
policy of insurance. 

Section of the Contract Act does not preclude 
a buyer from agreeing to take the risk of loss or 
damage before the property in the goods passes to 
him On tender of the effective shipping documents 
the property in the goods passes to the buyer, but 
oven if this were not so, a contract, the terms of 
which imply that the goods are at the buyer’s risk 
from the time of the shipment, is not invalid. B 
Ah Ckoy V. Trading Company 978 

S. 107, applicability of—Contract to sell 
goods not ascertained—Sale, whether Complete- 
Delivery, failure to accept—Re-sale—Damages, 
measure of. 

On It-th August 1919 D. entered into an agree¬ 
ment with S., the owner of an oil mill, for the pur- 
chase of lOl maunds of castor oil at Ks. 3'.i2.0 
por maund to be delivered at Cawnpore in 8 days, 

S despatched a portion of the oil on the 21st 
August and the remainder on the 23rd Augnst to a 
linn at Cawnpore, and called upon D. to take delivery 
after having the oil weighed at the shop of that 
tirm D. failed to take delivery, and further refused 
a telegram from S, warning him that if he did not 
take delivery in 2 days the oil would be sold at the 
prevailing rate, and that he would be liable for 
damages caused by re-sale. On lath Septembers, 
sold the oil for l?s 26 a maund. and brought the 
present suit to recover as damages the difference 
between the contract rate and the price realised by 
re-sale: 

Held, that the plaintiff was not entitled to the 
damages claimed, as the transaction did not amount 
to a complete? sale, but was merely a contract to 
sell, that the sale could not have become complete 
until the quantity of tho oil sold was separated and 
taken to Cawnpore and was welglied or was other- 
wise ready for delivery within the knowledge aud 
with tlie consent of i>. and that S. was merely entitl¬ 
ed to tliy difference between tho rate agreed and 
the market rale prevailing on tho date of the 
breacli. 

Held., further, that to such a case the provisions of 
section i'7 of the Contract Act did not apply. O 
Sha>;iiiig Day.\i. r. Duuoa Prasad, 23 () C. 67 

647 

- ■ SS» 161 , 132 , 161 — R’tHways Act (IX. 

of Ibl-Oy, I'J, <S(‘—Boih.v, laibilily oi, ej^teni o/’—> 
Burden of j consigned to two Raihoays 

— O'h! liail.icuy r,:.-!pofi;-Hdc for loss—Damages 
wliethci c-nbe rfijix.edfrom both Huilways. 

'Ibe ibiLy of a I'.uiinay iidmiuialratiou to which 
goods aro deiivcied fur carnage is that of a bailee 
i*.s .Ic'iiicJ ill sccUous 15J, 1D2 and 16l of the 
Con’raci Act, and when a thing is injured or lost 
whilf m the charge of u Builway the questiuu of 
the butd.-ii of proof must be dealt with outlie 
Jyoung tii.-iL thy iiailway is a bailee uud not an 
/usurer, anti the burden of proving that the Railway 
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has exercised ordinary care must generally in the 
first instance be upon the Bailway and it is for 
them to establish positirely that they had dia< 
charged the statutory duty which is defined in 
section 72 of the Railways Act, read with sections 
ISi and )62 of the Contract Act. 

Although section 80 of the Railways Act gires a 
plaintiff an option to sue one of two Railway 
Administrations in cases where goods have been 
booked through, yet where the plaintiff sues both 
of them be is not entitled to a decree against that 
one of them which has satisfied the Court that 
it has taken all the care of his goods that was 
required of it by law. O Secretary of State fob 
India V. Afzol Husain, 7 0. L. J. 260; 23 0. C. 96; 
2 U. P b R. .J. C.) 109 714 

CO-Sh^rcr— Co’Sharer, one of several, -paying 
off rent decree—Contribution, suit for, maintain¬ 
ability of — Court, duty of, performance of — Presump¬ 
tion-Contract Act (li of s, 69 — Appro¬ 

priation, doctrine of, applicability of, to contribu¬ 
tion. 

Where a co-sbarer is not bound by law to pay a 
rent decree in favour of the superior landlord, he 
is not liable to <'ontribution whore the decree is 
paid off by the other co. sharer. 

Where a statutory duty is imposed on a Court, it 
must be presumed that that duty has been per- 
formed. 

No question of appropriation arises in a suit for 
contribution under section 69 of the Contract Act. 
Pat Kamaleswari Frosad Singh v. Jagar Nath 
Bahai 949 

Costs —Discretion of Court, hoiv to be exercised— 
Appeal, when competent. 

Courts have full discretion in the matter of 
award of costs, but that discretion is not an arbitrary 
one and must be exercised in accordance with 
general principles 

In a pre>emption case the plaintiff’s right of pre* 
emption was admitted, the only point in controversy 
being the price payable. The District Judge, dissent* 
ing from the Court of first instance, held that the 
whole of the price was paid before the Sub^Regis* 
trar and that there was no proof of the return of 
any part of the prif*e. He accordingly accepted the 
vendee’s appeal as to the price, but did not set 
aside the first Court’s decree awarding coats against 
him. The vendee filed a second appeal in the High 
Court: 

Held, (1) that in the circumstances of the ense^the 
Ceurt of Second Appeal was entitled to entertain an 
appeal on the question of costs; 

i2) that the vendee, having defeated his adversary 
on the only point in controversy between them, was 
entitled to recover bis costa. L Gobind Sahai v. 
Bam CiUKD 971 

COUrt"fe0i deficiency in, on plaint and appeal^ 
Procedure —Suit for declaratory decree and conse¬ 
quential relief —Courf-^ec payable. 

Whore upon the proper valuation of a suit an 
Appellate Court finds that there is a deficit in the 
amount of Court.foes paid by the plaintiff on his 
plaint and memorandum of appeal, the correct 
procedure for the Court to adept is to call upon tho 
plaintiff to make good the deficiency and on bis 
(ailing to do so, to enforce its order by the dis* 


COU rt«fC©— concld. 

missal of his suit. In such a case the rejection of 
the plaint is inappropriate, because section 10 of 
the Court Fees Act enjoins a dismissal without 
option. 

Where a plaintiff asks for a declaration and oonse* 
quential relief, he should pay a<2 valorem fees in. 
proportion to the loss from which he seeks to be 
relieved. Pst Bbij Krishna Das v, Mubli Bai, 4 

P. L. J. 70< 316 

Court Fees Act (VII of 1870), s. 7 

(iV) (C)—Suits Valttation Act (VII of i8S7), 

8 . 0—Suit for declaration and injunction — Valuation 
for purposes of Court-feea and jurisdiction. 

A plaintiff in a suit for a declaration and for an 
injunction by way of consequential relief has the 
right to put his own valuation on the claim for 
purposes of Court-fees under section 7, clause (iv) 

(c) of the Court Foes Act, and under section 8 of 
the Suits Yaluation Act, the same value must 
determine the value for the purpose of jurisdiction, 

In a suit for a declaration and for an injunction 
by way of consequential relief the plaintiff valued 
the claim at Rs. 136 for purposes of Coart*feeB 
and at Rs 16,<^00 for purposes of jurisdiction. The 
snit was heard by a First Class Subordinate Judge 
under his special jurisdiction and was dismissed. 
Plaintiff filed an appeal in the High Court. On. 
the appeal coming on for hearing, the plaintiff* 
appellant raised a preliminary point that the value 
of the claim for purposes of jurisdiction must be 
taken to be Rs. I35 in accordance with the pro* 
vision of section 8 of the Suits Valuation Act and 
that the appeal accordingly lay to the District 
Judge and not to the High Court: 

Held, that under the circumstances of this case, 
it must be held that the valuation was incorrectly 
stated for Court-fees and correctly stated for purposes 
of jurisdiction and that the appeal, therefore, lay to 
the High Court B Balebishna Naratan Savant 
V. Janeibai Sitaram Sanzgibi, 22 Bom, L. B. 2^9: 44 
B.331 340 

-- S« 7 (iV) (C )—Suit for declaration that 

decree is void, nature of—Prayer for setting aside 
decree— Court-fee payable. 

A suit for a declaration that a decree is null and 
void and for setting it aside is one both for a 
declaration and for consequential relief and is 
governed by olause itu) (C'of section 7 of the 
Court Fees Act. N Govind u. Dbeklu 550 

•-St 7 (IV) (C)» (V)— Suit for declaration 

of title and possession—Court-fee payable. ^ 

Where a challenge is directly thrown on the | 
plaintiff’s title as the adopted son of a certain per* r 
son and the plaintiff comes into Court in order to I 
meet that challenge and claims a declaration of- A 
his title as an adopted son and also seeks to recover S 
possession of his adoptive father’s property, the suit « 
falls within section 7 v*i') (C;, of the Court Fees Act fl 
and not within clause (v) of the section. Pelt T7 gsa| 
Mohan V. Lachumi Prasad Cuadduubi, 6 P. L. J.f 
339 422 

-s. 7 (V), Sch. II, Art. 17 (vl)— 

■Slit/ for partition—Property in possession of defend¬ 
ant — Court-fee payable. 

Plaints in all suits for partition should be 
carefully examined. Where it is patent that the 
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defendacts are in possession of any part of the 
property to be partitioned and have denied the 
plaintiff’s title thereto, the suit is obviously a suit 
to recover possession of that part of the property 
at least, and a Coart>fee ad valorem on the share 
claimed in that 'part must be levied. P^t Dip 
ChandRai V. Chhetru Lai, I P. L. T. 529 570 

- s. 7 (Iv) (c), Sch. 11, Art. 17 (3) 

—Sittf to set aside decree on ground of fraud, nature 
of — Court.fee payable, 

A suit to set aside a decree on the ground of fraud 
falls under sub.clause oof clause iv of section 7 
of the Court Fees Act and ad valorem Court-fees 
must be paid on the value set on the claim for 
purposes of jurisdiction N Baideopbasad v. Ghasi- 
BAU, 16 N. L. a 84 360 

t rimlnal Procedure Coda (Act V of 

1898), s. 44 —to give information of 
commission'of offence to Police, manner of provivg. 
Under section 4t of the Criminal Procedure 
Code it is the duty of a person who witnesses the 
oommissioj of anoffeoce to give information thereof 
to the nearest Magistrate or Police Officer, and, if 
he fails to do so, he renders himself liable to 
prosecution under section 202 of the Penal Code. N 
Ajodhi V. Eupbbos, 16 N. L R. 30. 21 Cr. L. J. 4S6 


— ... 3 , IOT —Information, necessity of, before 

initiation of proceedings—Magistrate, whether can 
issue process on his own knowledge — Procedure. 

Prior to the initiation of proceedings under section 
1J7, Criminal Piocedure Code, information must be 
given against a person from whom it is sought to 
take security. 

Where the petitioner made an application under 
section 107, Criminal Procedure Code, against one A. 
and the Magistrate, on taking his statement, recorded 
au order that the petitioner was a quarrelsome fellow 
and called upon him to show cause why he should 
not be bound down, and eventually did place him 
on security under section 107; 

Held, U) that it was quite illegal for the Magis¬ 
trate to issue notice to the petitioner merely bocause 
he considered from his own statement that he was 
a quarrelsome person: 

t2) that no information such as is required by 
section 107 having been given to the Magistrate, the 
initiation of the proceedings was ultra vires. L 
Abdol Karim y. Empebok, lO» P. L, R. 19:0; j 1 Ob. 
L. J 6U 671 

■ — S* 107, proceedings under—Hearsay 
evidence. 

Proceedings under section 107, Criminal Procedure 
Code, cannot be based upon hearsay evidence. N 
Mohan y. Empebok, 21 Cb. L. J. 5>0 664 

- S. 107 —Security for breach o/ peace — 

Jurisdiction of Magistrate, essential condition ol — 
"Wrongful act," meaning of-Penal Code (Act XLV 
oj j 860 ,^ s. of dedicatedbuil—Offeree. 

An essential condition of the jurisdictiou of a 
Magistrate to act under section "7, riiuiual 
Procedure Code, is that ho should have sotiio 
tangible evidence that some delinito wrongful act 
is contemplated, which act, if committed, ia likely 
to cause a breach of the peace. 

The words "wrongful act” iu soctiou l‘»7 moau au 
Mlrforbidden by the Penal Statutes of India, or do* 


Criminal Procedure Code— contd. 

dared to be penal or wrongful by such Statutes. 

The killing of a dedicated bull for the sake of the 
meat and the value of the skin is not an offence 
under section 20.5 of the Penal Code. Pat PiB All 
■y. Empebob, 21 Cr. L. J. 463 437 

- -SS. 107,350 (I), proviso (a)— Pro¬ 
ceedings under $. 107 —Right of person proceeded 
against to re-call wtnesses. 

A person proceeded against under section 107 of the 
Criminal Procedure Code has the same right, under 
section 350 I), proviso (a), as an accused person 
in a summons or warrant case, to have the witnesses 
re-called and re-heard M Teldchdri Venkata- 
CHENNAYA V. EuPEROB, 11 L. W. 435; (1920, M. W. 

N. 230;38M.L. J. 370;21Cr. L. J. 402; 43 M. RU 

50 

S. I 33 — Absence of one of the Jurors at 
the time of making investigation, effect of—Report 
of other Jurors, whether should be acted upon —Pro. 
cedure. 

Where in a proceeding under section 133 of the 
Code of Criminal Procedure only four out of the 
five Jurors were present at the time of the inves* 
tigation: 

Held, that the Magistrate should not act upon 
their report but should allow the proceedings to 
go on after appointing a fresh Jury. C Dassya v. 
N.baran Chandra Ghose, 31 C. L. J. 871} 21 Cr. L. 
J. 448} 24 C. W. N. 928 240 


■■ S. 133, scope of—Lawful trade, whether 
can be prohibited — Manner of carrying on trade, 
whether can be restricted—Order proceeding on 
grounds not covered by notice, legality of. 

Section 133 of the Criminal Procedure Code 
relates to an existing state of affairs and not to the 
possibility of future results. 

Clause 3 > of section 133 deals only with occupa¬ 
tions or trades which arc in themselves injurious to 
health or physical comfort and has nothing to do 
with trades which in themselves are innocuous, but 
in the course of which the manager, or plier, of them 
oommits a public nuisance. 

The provisions of Chapter X of the Criminal 
Procedure Code should bo worked so as not to 
become themselves a nuisance to tho community 
at large, aud although every man is bound so to 
use his own property that it may not work legal 
damage or harm to his neighbour, yet no one has a 
right to interfere with a free aud full enjoyment 
by another of his property except on cleai- aud 
absolute proof that such use is producing such legal 
damage or harm and, therefore, a lawful and 
uocessaiy trade such as the manufacture of bricks 
should not be interforod with unless it is proved 
that it is injurious to tho health, or physical 
comfort, of the community. 

Au order iiniler section 133 of the Criminal 
Procedure Code wliich proceeds on grounds not 
covered by the notice issued to the accused is 
illegal LG‘>iiAL lu.vu u. Eupkrou, . L. 16 - 'M 
Cr. Li. j 462 446 

~ 162 Statement to Police, manner of 

proving 

Although section 162 of tho Criminal Procedure 
^Code forbids the obLuiniug of siguaturos to a state* 
ment taken down m writing by the Police, there ig 



1034 




ikbiAk r 



Criminal Procedure Codc-contd. Criminal Procedure Code-=-oontd. 


no prohibition to evidence being given of a state, 
ment recorded in writing by the Police, provided it 
is other>vis6 relevant, nor can the provisions of the 
section be evaded by the Police recording as the first 
information report a statement obtained after the 
commencement of the investigation N Ajodhi v. 
Emperor, >6 N. L- R 30; 21 Cb. L J- 486 582 

-s. 164 —Statement recorded in. ^esence 

of Police Officer, valite of— Witness withholding 
information about offence, reliahtlity of 
A statement cannot be said to be properly 
recorded under section 164, Criminal Procedure Code, 
if a Police Officer is present at the time and is 
allovred to put questions to the witness. 

Statements of witnesses who do not say anything 
abont the commission of an offence which they 
have witnessed to anybody till the time of their 
examination by the Police and who on being 
questioned previously stated that they knew 
nothing, cannot be relied on. L Indar Sain v. 
Emperor, 21 Cr. L. J. 4i8 210 

-SS. 179, 181 (2), 202 —Penal Code 

(Act XLV of , e. Criminal misappropria^ 

tion—Place of trial—Preliminary inquiry, when 
ncccsiary. 

-Accused was ch-.rged by bis master with having 
misappropriated a sum of money. He received the 
money on behalf of nis master at Raniganj, and 
deposited it in his master’s name with a firm at 
Barh; ho withdrew it from this firm and failed to 
account for it, the complaint was tiled in the Court 
of the City Magistrate of Patna, who dismissed it 
on the ground that the case was of a civil nature 
for the adjustment of accounts: 

Held, (1) that the facts alleged did not necessarily 
involve an adjustment of accounts, and the com¬ 
plaint should not have been dismissed on that 
ground alone; 

1 2) that as the offence was complete the moment 
the accused received or retained the money with 
the dishonest motive of appropriating it or convert¬ 
ing it to his own use, and as he received the 
money at Barh, the City Magistrate of Patna had 
no jurisdiction to entt-rtain the complaint 

Where upon a cornplaint it is doubtful whether 
an offence has been committed, the Oogistrate 
should hold an inquiry under section ■< of the 
Criminal Procedure Code before summoning the 
accused to ascertain whether a prinui facie case has 
been made out and the uccused should be summoned 
or not. Pat Gowkaran Lap v. Sarjo Saw, * P. L. 
T. 200; 21 Cr. li.-h 775 

195 —Penal Code Act XLV o/18C0^ 
s. \QB—Evidence Act (/ o/ t87 , s. SO—Perjury, 
trial for—Prosecution, duty of—Recital in iudgment, 
whether can take the place of deposition—Admissi. 
bility of recital—Sanction to prosecute, refusal to 
grant by truil Court—Sessions Judge, interference 
by, when justified 

In a prosecution under section I03, I’enal Oodej 
it is the duty of the prosecution to prove conclusively 
that the statement made by the accused was 
necessarily a false statement. 

The recital in a judgment of a statement made 
by a witness cannot take the place of a record of 
the deposition of the witness, nor can such recital 
be aooepted as evidence under section 80 gf the 


Evidence Act, and it, therefore, cannot form.the^ 
basis of a prosecution under section 93 of the 
Penal Code. 

vv here a trial Court which has the advantage df . 
seeing a witness in the box, and is cognisant of. 
the full facts in connection with the case, refosea. 
to sanction the proseontion of the witness, the' 
Sessions Judge should not, unless a clear case is 
made out against the witness, too readily adopt a 
different view and grant sanction. 

Nirghin Mahton V Emperor, 21 Cr li. J. 600 660 

-- SS* l9S, ^7S—Order under s. 47fi—^ 

Judicial pi'oceeding, existence of, whether necessary —' 
Court sanctioning prosecution under 8. 195—Sanclioft. 
subsequently altered to order under a. 478, legality. 
ol — Time limit foi' pussmgr such order. 

For the purposes of section V7H of the riminal 
Procedure Code it is not necessary chat judicial 
proceedings should be in existence before an order 
under that section is made; all that is required is 
that the order should be passed with respect to an^ 
offence which may have been committed before', 
the Court or brought to its notice in the course of. 
a judicial proceeding. 

vv hero a Court sanctions a prosecution nndsr 
section i»% Criminal Procedure Code, and is subse- 
queutly directed by the Appellate Court to which ft 
is subordinate to draw up a proceeding under 
section 47fi as being more appropriate, a compliance 
with such a direction is uotfatal to the proceedings, 
as the granting of sanction to prosecute at an 
earlier stage of the proceedings was present in the - 
mind of the Court. . ■ 

Although there is no time limit fixed for the . 
making of an order under section 4T6, Criminal 
Procedure Code, yet where there has been undue. 
delay, the High Court is entitled to set aside the 
order and arrest farther proceedings. PSkX BiaAH 
Rai V. Emperor, ( 9i0 Fat. 2jS; l P. L. T. 8J1; 2l 
Cr. :j 85? 

- Sm 195 (&)—Appellate Court, power of,^ 

to remand ease lor further inquiry—Inherent power 
of Court to make inquiry. ^ ^ • 

Although a court, before which an application- 
comos under section iW5 (61 of the Criminal Pro¬ 
cedure Code for re-consideration of orders passed 
by a Subjrdiiiato Court has no power to remand the. 
case for further inquiry, it, nevertheless, has inherent 
power to make an inquiry itself and to proceed in 
accordance with law. rdt Baldbo Koebi v. 
Lakshmi Narayan Kuer, 1 P. L. T. 637; 21 Or. ^ 

47J , 511 

S« 195 (6l (7)—Sanction given oy 
Alansif — Appeal, forum of—Munsifs Court, whether, 
subordinate to that of Senior Subordinate Ju^e, 

A Aluneif granted sanction for the prosecution of 
one S for an offence under section 210, Indian 
Penal Code. On appeal the Senior Subordinate Judge 
maintained the order, S. filed an application for 
revision in the High Court: 

He'd, that as appeals from the order or decree of 
a Munsif ordinarily lie to the District Conrtand only 
in special cases to the Senior Sabordinate Judge, the. 
Munsif is subordinate to the District Court within 
the moaning of section 193 Criminal Procedure 

Code; _ 

^2; that consequently the Senior Subordinate 
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had no power to hear the appeal. L Sitvdar Singh v. 
Phdman Singh, 2l Cr. L. J. 4'5j 122 P L E. '920 

591 

' ' " Si 202 — Criminal misappropriation — 

Place of trial—Prelimiruiry inquiry, when necessary 
Where upon a complaint it is doabtful whether 
an offence has been committed, the Magistrate 
should hold an inquiry under section 202 of the 
Criminal Procedure Code before summoning the 
accused to ascertain whether a prima facie case has 
been made out and the accused should be summoned 
Or not. Pat Gowearan Lal u. Sabjo Saw, 1 P. L. 
T. 200} 21 Cb. L. J. filo 775 

-SS. 202, 203,476— Penal Code (Act 

XLVof ISfiOj, g. Complaint against Police 
O^cr —Investigation by another Police Officer, 
propriety of—Complaint dismissed without com. 
plainanVs evidence — Complainant, order for pro. 
secution of, whether justified. 

Where a complaint is made against an OflBoor of 
Police, it is improper to direct another Police Officer 
to conduct the investigation, the investigation should 
be conducted by the Magistrate receiving the com¬ 
plaint or by some other Magistrate. 

When a complaint is dismissed upon the report of 
the Investigating Officer without taking the com¬ 
plainant's evidence, it is improper to direct the 
prosecution of the complainant under section 211 , 
Penal Code. A Mbwa Lal v Empkror, ’8 A. L .t’ 
620;21 Cr. L. J. 4lf»;2U r L R. A 218 64 

--SS. 236, 271, 5^7 —Sessions case-“ 

Charge, absence of, from record, explanation of— 
Irregularity. 

On the record of a trial by a Court of Session 
there should be the charge, which under section 271 
of the Criminal Procedure Code has been read over 
and explained to the accused, and where this is not 
so, the record should contain an exolanation of its 
absence The fact that this is an omission covered 
by section R.'7 of the Code is not a sufficient answer. 
A .Taodeo Pbashad V. Eupebor, 18 A L. J. 4i2- 21 
Cr. L. J. 410 ’53 

-s. 260 —Summary triil — N'on.appealable 

sentence—Judgment, contents of. 

In a summary trial, where a nou-appealable sen- 
tenco is passed, the Magistrate need only record ii 
finding and his reasons therefor. A Bhola Nath 0 
Emperor, 21 Cr L.-i.4Ai 234 

' ' “ S. 288 —Witness not produced in Court 
of Session, effect of Statement. 

Seotion 288 of the Criminal Procedure Code has 
no application to the evidence of a witness not 
produced ad examine d in a Coart of Session. N 
. Ajodhi V. Emperor, 16 N. L. E. 30; 21 Cr. L. J. 486 

S82 

’ ““ SSi 297, 439 —Trial by 'Jurt/—.Previous 

proceedings against accused-Failure to warn Jniy 
to disregard result of such proceedings —Aliidirec*ion 
—Joint trial of two accused —.4pf>cnl hg'i.ie -.Iliah 
Court, power of, to deal with non-appealing accused 
Where in his summing up to a -.'arv tli-' .ludgo 
OODSiders it necessary to refer t* iirevimis fir<H-e)M] 
ings against the accused, ho ougut, to dc-il with 
them in such a manner as to avoid, if po<aib!.‘, lie* 
minds of the Jury being alFeoted liy fho ri-i'iilt 01 
the proceedings [t is his duty to wai ti tho urv to 
pay no attention to the result oi clioS 3 pro jcediags, 
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and his omission to so warn the .lory amounts to a 
misdirection sufficient to vitiate the whole of the 
proceedings. 

The Hi«h Court in the exercise of the powers 
vested in It under section 43d of tte Code of Crimi¬ 
nal Procedure can. in a proper case, while setting 
aside the conviction and sentence of an accused 
appellant, also release bis co-acensed who has not 
appealed C Mir Mouzs Ali v. Emperor, 31 C. L. 
J. 306; 21 Cr L. j 858 

- SSi 303,307— Perdief of Jury —Perverse 

verdict — Jury, when may be questioned for reasons 
of verdict—Penal Code (Act XLV of s. 880 

—Accused caught with stolen property—Explanation, 
absence of — Offence. 

Accused was tried by a Jury upon a charge of 
theft. He prodoced no witnesses in defence The 
prosecution evidence showed that immediately 
after the theft he was pursued and was caoght red- 
handed with the stolen property in his possession. 
The Jory returned a verdict of not gnilty: 

Held, that the verdict was perverse, and that the 
acou-ed should be convicted under section 380 of the 
Penal ^odo. 

Per Sadasiva Aiyar, J —Although a Sessions Judge 
has no power under seotion 803 or seotion 307 of the 
Criminal Procedure ‘^ode to question a Jury as to the 
reasons for their verdict, it nevertheless is not impro* 
per to put them questions for the purpose of coming 
to a satisfactory conclusion whether the case is a fit 
one for reference to the High Court IVI Sdbbiah 
Thevan, In re, 11 L. W. .*>6 ; 1920* M VV N 347- 39 
M.L. J. 65i48 M. 744 21 Or L J. 46H 498 

- - - SS. 338, 339— Pardon, tendered to 

accused—Order directing trial — Jurisdiction — Pro. 
cednre. 

At the conclusion of a Sessions trial the Sessions 
Judge directed the commitment for trial of two of 
the accused to whom a pardon had been tendered 
by the District Magistrate: 

Held, ( ■ ■ that the Sessions Judge had jurisdictiou 
to make the order; 

21 that on being placed on trial the accused 
would first plead their pardons and it would bo 
for the trial Court to decide whether or not the 
pardons had been forfeited. L Chanan Singh v. 
Emperor, 1 L. 218; 108 P. L. R. 1920- 21 Cr. L. J. 518 

774 

S. 345— Composition of offence with one of 
several accused persons, effect of. 

The composition of au offence under seotion 346 
of the Criminal Procedure Code with one of several 
accused persons has not the effect of on acquittal 
of all the acoueed persons. L Eau Eisqen v. 
EmpeboRi 1 Cr L. J. 437; 121 P. L. R. 

1920 229 

-SS. 3'?-5, 439 —Composition of offence 

_ Revision—IJigh Court or Sessions Judge,power of, 

to >ill“io co oiyovition. 

N'oichor til ■ High 'oiirb nor the .ludge of a 
Court of :4.'ii.:iou, when sitting as a Court of Uevi- 
sion hastily power, in vtow of section 346 of the 
Oiimiti.it Prooiuluro ‘‘’ode, t'l allow an offenoo to be 

comp.. A 'CvM llAil.\N SiNoH t> Empkhob, 2 

u P. L A • P; 8 A. fi J. 671: 2' Cl4 .. .T. 417; 

42 A 171 239 

-——S3. 412, 429, 439 — P'jtrolcum Act 
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(VIII of a. 15 {&)^~Quilty, plea of^ 

Written statement hy accused, value and effect of — 
Procedure ■ 

Accused was charged with haring in his posses* 
sion a quantity of kerosine oil without a license 
or pass: he pleaded guilty and died a written state* 
ment in which he raised the defence that he did 
not trade in kerosine oil, that the oil belonged to 
a firm which bad a transport license, and that 
under that license he had been employed to convey 
the oil from the Railway station to the fii-m's 
godowo: 

Eeli, that the plea of guilty must bo taken m 
connection with the written statement, that the 
plea was really not a plea of guilty and was of no 
value, and that it was incumbent on the Magistrate 
to try the case on the merits. 

Per Newhouli, J.—The principle of section <tl2 of 
the Code of Criminal Procedure should ordinarily 
be applied in cases in which the High Court is 
asked to exercise its reviaional powers. 

Where a Court of revision holds the conviction 
of an accused person to be bad on the ground that 
a plea of guilty should not have been recorded, it 
should order a retrial of the accused. C Emperor v 
Akob Ali, 31 C. L. J. 122} 21 Cr. L. J. 647 851 

. — S, ^23—Appellate Court, power of, to 

alter conviction. 

Where a person is tried and convicted of a par* 
tioular offence, it is illegal for a Court of Appeal 
to alter the conviction to one for an altogether 
different offence. Pat Ragho Singh v. Emperor, 

1 P. L. T.2n5 21 Cb L j 4^6 592 

-S. 437 — Further inquiry, order for, when 

to he made—Fotice to nrcused, whether necessary. 
Before an order for further enquiry is passed to 
the prejudice of an accused person who has been 
discharged, it is proper that he should be called 
upon to show cause why such order should nob be 

order directing further enquiry should not be 
passed where on the face of the order of discharge 
it does not appear that the order is perfunctory or 
foolish. L Nabi Bakhsh v. Emperor, 1 L. 216; >09 
P L. R. 19^0; 21 Cr I- J. 521 777 

___ S, 439—Beiisioft—flijh Couit, power of 

interference of. 

In dealing with an application under section 439, 
Criminal P°ooeduie * ode, the High Court has to see 
not merely whether it disagrees with the 6ndioga 
but whether there is something in the way in whies 
the trial Court has looked at the law or in the 
method by which it has dealt with the evidence 
which makes it so doubtful whether the conviction 
is right that it would amount to a miscarriage of 
iusbice to allow it to stand. A Mahboob v. Emperor, 

2 U P L R. (A) II3| 21 Cb b J. 652 8 56 

s. 439 (3) — Enhancement of sentence^ 

High Court, poiver of, extent of. 

In revision the High Court can enhance a sentence 
and inflict any punishment for the offence which in 
the opinion of the Court has been committed which 
might have been inflicted for such offence by a 
Magistrate of the first class, even although the trial 
Magistrate was invested only with second or third 

^*^Th©^accused were convicted by a Magistrate of the 
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second class of an offence under section 825, Indian 
Penal Code, and sentenced to three months' rigorous 
imprisonment and a fine of Rs 26 each. Their 
appeal was rejected by the Sub*Dirisional Magis* 
trate, who sent the record to the District 
trate with a recommendation that the High Court 
should be moved to enhauce the sentences which in 
his opinion were inadequate. The District Magistrate 
reported the case to the High Court: 

Held, that the Court had power to enhance the 
sentences to the limit of the sentence which could 
have been passed by a Magistrate of the first class, 
iuspite of the fact that the trying Magistrate could 
only have awarded sir mouthe L BmpbRob v. 
Jaqat Singh, 21 Cb. L. J. 5>7; I b 453 
— ... — 5 , 476 —Order under a. XIQ—Judicial 

proceeding, ezistence of, whether ‘necessory—lime 
limit for passing such order. 

For the purposes of section 476 of the Criminal 
Procedure Code it is not necessary that judicial 
proceedings should be in existence before an order 
under tbit section is made, all that is required is 
that the order should be passed with respect bo an 
offence which may have been committed before 
the Court or brought to its notice in the course of 
a judicial proceeding. 

Although there is no time limit fixed for the 
making of an order under section 47'>, Criminal 
Procedure Code, yet where there has been undue 
delay, the High Court is entitled to set aside the 
order and arrest further proceedings. Pat BxbaN 
Rai u. Emperor, (1920) Fat, 205j I P. L. T. 33b 21 

Cr b J. 649 ^ OPJ 

- 3 4S3— M*ihammad<in Law—Mcitntenanctp 

order for—Divorce, effect o/^Perioi for which order 

effective , . 

A Muharamadao wife obtained an order tor 

maintenance, and applied to the Court ^ 

recovery of arrears due thereunder. The husband 
pleaded that he had divorced her, and was, ^hew* 
fore, no longer bound by the order. The wife dented 
knowledge of the divorce, which she alleged was 
pronounced in hsr absence and which come to her 
knowledge only when her husband raised the plea: 

Held, that the order of maiutenanoe would b®op“® 
inoperative on the expiration of the divorced wife s 
iddat, and that, iu this case, that period sbould not 
bo deemed to have expired until the expiry of three 
months from the date on which she made 
cognisant of the divorce. L 8 Mahomed Hdsain 
MA PWA Hnit, 10 L. B R. 104; 13 Bur. L. T. 4W^ 

— "s« 517 —Property produced before Oourt-^ 
Power of Court to dispose of property. 

Under section 617 of the Criminal Procedure Code 
it is nob necessary that the property to be dispoiwd 
of should have been used for the commission of »n 
offence or that some offence should appear to have 
been committed regarding it: the Court has power to 
make an order for the disposal of property 

“produced before it or in its custody.” N Ganfat ^ 
Bam, ^ICb. .1 414 . . 

_S. 521—Property seized on suspicion of 

being stolen -Order for forfeiture and sale, ^galtty 
of -Suit to recover possession, maintainao^My of 

Au order under aeotion 62i, Criminal Prooedura 
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Code, direotiog property seized on suspicion of its- 
being stolen to be forfeited and ordering the sale* 
proceeds thereof to be credited to Gorernment, is 
illegal and without jurisdiction, as all that that 
section authorises is that the Government shall be 
free to sell the property or to hold it as a trustee 
for the true owner. A suit, therefore,, for the 
recovery of possession of such property is main* 
tainable, and the fact that such suit is brought more 
than a year after the order of condsoatioo is no bar, 
as it is not necessary to set that order aside. Pat 
Sbcbetary op Statb for India iv Council v Lown 
KAR iN MarWARI, 5 P. L. .1. 321; (19..0; Pat 2fi h I 
P. L.T.451;2' Cr. L..?. 475 507 

' ' ■ S* 525— Transfer of case — Apprehension 

against fair and impartial trial- Delay in examining 

complainant—Disregard of preliminaries prescribed 
by Code, effect of. 

In dealing with applications for the transfer of 
oases each case must be decided upon its own 
oironmetanoes. 

It is not every kind of apprehension that will 
entitle an accused person to a transfer of the case 
against him; there most, upon the record, be reason, 
able grounds for apprehending that the trial would 
not be fair and impartial. Inordinate delay in 
examining the complainant, or a disregard of the 
preliminaries prescribed by the Codo of Criminal 
Procedure for dealing with complaints, and 
awaiting the consideration of the evidence in auoibor 
case with which the accused has no concern, in 
order to decide whether any action should be taken 
upon the complaint, are matters which afford reason 
to the accused to apprehend that be will not have a 
fair and impartial trial, and such a caoe is a proper 
one iu which to direct a transfer Pat Rekha Ahir 
V. Empsrob, I P. L T. 2 Cr L. 1.504 664 

— St 562f applicability of - Penal Code (Act 

Xf.Vof tR60;, 8 420, 

The provisions of section of the Criminal 
Procedure Code are inapplicable to an offence 
under section 420 of the Penal Code. Pat Euperob 
u. Deva Kanta Jha, ft P L J 2 7; I P. L T 
(1920) Pat. 224; 21 Cr L. J. 468 500 

Criminal proceeding's, postponement of, to 

civil proceedings 

Though no invariable rule can be laid tlown, it is 
ordinarily undesirable to institute criminal pro¬ 
ceedings until the determination of civil proceedings 
in which the same issues are involved. Criminal 
proceedings lend thc'msclvos to the unscnipulous 
application of improper pressure with a view to 
intiuencing the course of the civil proceedings, and 
beyond that there is the niischief of criminal 
proceedings being instituted witli an imperfect 
appreciation of the fact-* whore they have not been 
ascertained in the more searching invo.-jtigation of 
a Civil Court. C Locas c. OpEiciAt, Assionke ok 
Bengal, 24 W. N 41^; 2' Or I,. .) 411 577 

Criminal Tribes Act (III of I9ii), 

s. 22 (2) (b> — Failure fo Cf'p-jrt chaiitje af nsi. 

dence—Previous conviction, form of. 

The failure by a member of ,a crimii.H! trih.* 
notified under section '0 of the Criminal I’ril^os A'-i, 
to report himself and to givt* informaliou of > 
residence or intendod change of rofideuev romlers 
- him liable to conviction under section 22 ,2,i of tlm 
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Aob; if he has been previously convicted, he is 
liable to conviction under section 22 (2y (b> of the 
Act. A Emperor v . Buagblu Oom, 21 Cr. L. -1. 434 

226 

Cro3s-obJ actions against co-resp ondent, 
when cm be entertained. See Civil Procedure 
Code, 0. XLI, B 262 

Custdm — Abadi Mortgage of house by non-pro* 
prietor—Presamplion—Sait for possession, whether 
maintainable. 

The initial presumption is against a non-proprie. 
tor being able to alienate the site of, and his right 
of residence in, his house without the consoat of 
the proprietary body. 

In the case of such an alienation the proprietors 
are entitled to a decree for possession. Ahmad 
Yar t). Saadullau I I 

■ - Adoption —Dbuaars of Qargaon settled 
in Central Provinces, whether governed by Punjab 
Customary Law -Orphan, adoption of, whether 
valid. 

In matters of adoption Dhusara of Gorgaon, a 
non-agriculturist tribe, who settled in the Central 
Provinces are governed by the Customary Law of 
the Punjab and there is nothing to prevent the adop. 
tion of an orphan among them. N Iainarain 
Dhdsar V. Kau Kisrorb 822 

-- Aliemtion by widow-Consent of rever. 

sioner — Arqaicscence — Mutation, failure to object to, 
effect of -Alienee making improvements — Silence — 
Estorpel. 

A widovv permitted an occupancy tenant toes, 
change one of his occupancy fields with a non-osou. 
pancy one. Plaintiff, one of the collaterals of the last 
male holder and a lambar<iur, not oulydid not object 
to the exchange but was present when mutation 
was sanctioned and athxed his seal to the patwari's 
report. Subsequently the occupancy tenant sank a 
well in the field obtained by him under the exchange 
and even then the plaintiff raised no objection. Si.x 
years after the exchange bad been effected, he brought 
a suit for a declaration that the exchange would not 
affect his reversionary rights; 

Held, that the plaintiff, having acquiesced in the 

exchange and having failed to object to the sinking 
of the well by the defendant, was equitably estopped 
from now objecting to thoexohaugo t, Ila-ud-Din 
V AmirUllau,2U P. L R (L.) 10> 874 

— ■ F imihj custom set up—Tribal custom, 
evidence us to, ivhether relevant. 

Where only a family custom is set up, evidence 
as to a tribal custom may in certain ciroum- 
stances bo relevant as showing that a family be¬ 
longing to that tribe observed it. O Ciiauuas 
Kunwab V Jagannath Singh, 7 O. L. J. H7; 2 U. P. 

L. R. J 0 ) hy 287 

- General rule, whether abrogated by special 
custom See Pun.j.v» i ourts Act, l.-iU, s 4i 651 

— - (Jilt— i>on‘'e, failure of direct lino of-- 

Ucv.Tsioii )f gificd pro[icrty -Trespasser, posses 
yioiiof, whether advfise to nearest reversioner or 
all revor.sioners -I’roiJ.s plunted by donee, whether 
reverb with the land -Couipeiisatiou, Sec Lkmita- 
Tio.s Act, .Sou. I, Art 144 733 

— —. — Ink' lilano' —’udubandi Aliirs of lUluye 
DUariir. Kier<i, Ui.drict Kheri —Collaterals pre- 
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fcTred to Wajib-ul-arz, entry in, con- 

slruction of. 

By virtue of a tribal and family custom among 
the Jadubansi Ahira of village Dharam Ehera, in 
the Distriot of Kheri, collaterals are, in matters of 
inheritance, entitled to preference over daughters 
and their issue. 

Where a wajib-uUarz, purporting to have been 
dictated or agreed to by the ancestor of the family 
under consideration, recorded that the custom 
observed by the family relating to inheritance was 
that, if a person died without leaving a son, his 
widow was entitled to remain in possession of his 
estate for life without aiiy power of transfer, and 
that, if there was no widow the collaterals would 
succeed and in their default daughters and their 
sons would succeed to the inheritance: 

Held, that the wajt6*u^arz established that there 
was a custom in the family by virtue of which 
daughters and their issue were postpoued in favour 
of collaterals where they existed. O Tika v. Ram 
Kuar. 7 0 L. J. 234; 23 0. 0. 108 696 

_ 11 - Pre-emption—Preterential right ■•Relation- 

gkip^Barden of proof —Wajib ul arz, entry in, 
construction of —Hissadar qartbi, whether denotes 
blood relation. 

If a person claims a preferential right of 
pre-emption over another co-sharer by reason of 
relationship, it is for him to prove that fact. 

The expression “hissadar qaribi" in a wajib-ul-arz 
does not necessarily indicate a blood relation. A 
Bhagwandas V Tej Ram I4Q 

_ — Pre-emption—Village confiscated by Oovem- 

ment and held for 21 years—Grant to other per' 
sons —Wajib-ul-arz, entry in, not stating facts, 
value of. 

In 1 857, at the time of the Mutiny, a village 
was confiscated by Government, who held it for 
twenty.one years and then gave it in grant to per- 
sons other than the original proprietors, one year 
after this, a wajib-ul-arz was prepared but it did 
not state the actual facts In a suit for pre emption 
an entry in the uja;ib.ul-arjr was relied on to prove 
the existence of a custom of pre-emption: 

Held, that inasmuch as the ivajib-ul-arz did not 
state the actual facts, the entry was no proof of the 
existence of the custom of pre-emption, but that it 
was merely a record of the wishes of the Zemindars 
A Hadha Eisrex V. Golzari Lal, 2 U. P. L. R (A) 
168} 18 A J. 5fi9 73 

— Pre-emption -Wajib-ul-arz, interpretation of 
_Bhai bhatija, meaning of. 

Where in recording a custom of pre-emption in a 
wajib-ul-arz, the first right is given to “bboi bhatija 
sharik hoktyat" this does not mean that an own 
brother has a preference over a cousin. 

Plaintiff claimed a preferential right of pre¬ 
emption against the vendee on the ground of being 
the own brother of the vendor, and it was found 
that the vendee and the two brothers wore descend¬ 
ed from the same common great-grandfather: 

Held, that the plaintiff had not a preferential 
right under the terms of the M>o;i6-al-ar*. A 
Samuar Singh v Sher Singh, 18 A. L. J. 454; 2 U 
P. L. R A)15S 183 

-T———, procf of—Burden of proof—Gift to 


Ichanadamad —Reversion of gifted property, when 
takes place —Succession—Daughter entitled to succeed, 
whether can pass succession to sons. 

Any person, who relies on an alleged custom, has 
to prove that the oustom exists and applies to the 
circumstanoes of the case. 


Gifted land reverts to the donor or his collaterals 
only when the line of descendants of the donee, 
both male and female, has entirely died out. 

The same rale applies where property is gifted to 
a khanadamad 

Except in the case of a daughter who succeeds to 
her father’s property only as an unmarried daughter 
entitled to hold it until her marriage, there is no 
custom whereby a daughter who is entitled to 
succeed is not also entitled to pass succession on to 
her sous L Rhah Mohammad v Pazai Ilahi, 2 g ^ 
L. R. iL) 103 913 


Village common land, building on, by 
co-iharer—8uit for demolition-Special damage, proof 
of, whether necessary—Delay in suing—Acquiescence. 
A suit by some of the proprietors bf a village for 
he demolition of a house built by another oo. 
>roprietor on the village common land is not main- 
ainable without proof of special damage to the 

Wiere it appeared that the plaintiffs did not 
■aise any objection to the bnildine of the house at 
he time and instituted their suit after 6 or 6 joan-. 

Held that the plaintiffs by their cooduot had 
hown that they had acquiesced in the building and 
hat they were, therefore, not entitled to the wMt 
hey sought. L ShboRamv Dhapan 454 

^ _ Widow, childless—Estate taken by w^ow, 

nature of. See Wajib-di.-Arz ?• 

Custom or Hindu Law-Eapur Khatns 

of Jhelum DMnct—Presumption—Burden of proof 
^Mere inaction, whether enough-Hindu Law- 
Widow, light of, to share on parMwn—Widow *n 
possession of family house-Declaratory suit, 

whether competent. ^ w a j 

Where the parties are high caste Hindus and do 
not depend upon agriculture for their livelihood, 
he ordinary presumption is that they are governed 
,y theproLions of%he Hindu I aw, and the onus 

rests heavily on the party denying this to 
he existence of a oustom at variance with that law. 

Kapur Khatns of Jhelum Distriot are governed 
by Hindu Law in matters of partition 

In order to establish a oustom wherein the in- 
•erests of a female are in conflict with those of a 

Male, it most be shown by dear 

l^noe that there was actually an assertion of her 

daimby the female and a denial by the male. 

Mere inaction, which may be due w^es, 

. a mutual good will or ignorance of the 1^, 
ao indication of the fact that the rule of Hindu Law 
bas been abrogated and a custom at variance with 

it has taken its place 

The rule of the Mitakshara Law is flrmjy eatab- 
iahed that a mother is entitled only to “amtenance 
lltil nartition. and that she can never herself 
iemlnd a partition. But if a partition tak®* 

oy the act of others, not 0 # tUt 

be entitled to receive a share, if the effect oJ 
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partition is to break up or diminish the estate out 
of which she would otherwise be maintained. 

V\ here, therefore, one of the co-sharers in a joint 
estate having applied for partition, the widow of 
the last male owner sued for a declaration of her 
title to a share in the estate: 

Reid, (1) that she had a right to claim a share 
equal to that of the other co-sharers; 

(Z that as the widow was residing in the family 
house, the declaratory suit was maintainable. L 
Ganesh Deh V . Darsuan SI^G^, 2 U. P. L R. (L) 

100 47tf 

Declaration, 8 uit for, value of—Appeal, second 
— Valuation, oojection to. 

Where an objection to valuation is taken in the 
pleadings, and again before issues are framed, and 
again in the Appellate Court, section ii of the 
Suits Valuation Act is no bar to the objection being 
taken and entertained in second appeal. Pat 
Mohim Mohan Mis^^er v. GourChanoha kai, 5 P L. 
J. 3y75 I P. L. T. 3y ; 2 U P. L. R. (Pat) 123 762 

Decree, ei parte—Sttil to set osti/e decree, main- 
tainabilify of—Decree obtained by perjured evidence. 
The mere fact that the claim in a suit in which 
an ex parte decree was passed was supported by 
perjured evidence, would not by itself be a ground 
for setting aside the decree. 

The principle underlying this rule is that the 
whole case was before the court which decided it 
on the pleadings and on the evidence, and whether 
the case was a false one or not, and whether the 
evidence adduced was perjured evidence or not, 
the Court must be held to have adjudicated on 
both these points and once having adjudicated on 
them it cannot be asked to adjudicate on them again. 
Pat Kbipasindhov Nandu Coaban, 1 P. L. T- 2Jt5 

606 

■ ■■ obtained by perjured evidence-Suit to 
set aside decree, maintainability of—Case, whether 
fit one for appeal to Privy Council. See Civic. 
PbOCEDURB LODE, s 03(c) 616 

Definitions 

A^rsh&r, See Hindu Law—Gift 361 
As SUCha See C 0 .MFANIES Act, s HS 163 
AyakZOUng'B Sec Bcudhist EcclE'^iastical 
Law 939 

Bhal Bhatija. See Custom— pRE-KMi’TioN 

BUSlnesSs See Excess Profits Duty Act, s 2 

^ 914 

Decree passed on admission, sce 

0. P Tenancy Act, s 81 845 

Douhitransha. See Maintenance 803 
Final. See Civil Procedure Code, s. 09 302 
Gained. See bENGit Alluvion and Dilution 
Regulation 344 

Hisadar Qaribl. See wajir-ui.-akz 148 

Holding*. See OuDu Kent Act, b 3/ 966 

Jodi, See Madras Estates Land Act, a. 3 
(n) 552 

Mei^Cndntt See Arbitration act, s. \ ) 76 

Offence. See Penal Code, a. i-l'> 210 

Plaint. See Civil Procedure Code, t). LXlll, 

a-1 HG5 

Rents* See Madras Estates Land Act, a 3 

92 


Def I n 1 tlon s— concid. 

Serving* under war conditions. 

See Indian Soldiers Litigation) Ori'Inance 947 
Soldier, see Penal t ode, s .3i 671 

Stair case* See Punjab Pre-emption Act, 
a. <3 17 

Trespass. See Penal Code, s 143 235 

Within. See Bengal Municipal /ct, s. 8 & 

821 

Wrong’ful Act* See Criminal Trocedure 
Code, s. 07 437 

Yajman Vrltl. See Hindu Law 683 
Document lost, contents of, proof of—Oral 
evidence, admissibility of. See Stamp Act, s. 85 

249 

■ - on which plaintiff relies - Defendant, right 
of, to inspect documents. See (iviL Procedure 
Code, 0. Vll, R. 14 457 

, subsequent addition ic, whether binding-— 


Burden of j rooj. 

W'here a party has shown it probable that there 
is a subsequent addition to a document, be cannot 
be held bound by the addition merely because it is 
proved or admitted that the rest of the document is 
genuine. N So.mbai v Dhanbaj 620 

Easement—Kigbt of way—Open user for *0 
years Presumption. See Limitation Act, s. 26 

728 

' , suit based upon—Easement not established 
— tfatural right, decree, whether can be based on— 
Natural right not specifically pleaded—Appellate 
Court uhe her can make new case not set out in 
plaint, 

where a plaintiff claims a right based npon' 
easement and fails to establish the exercise of the 
right for the statutory period, be cannot succeed 
upon bis natural right, and it is not open to the 
Court to make out a cuso uot set up in the plaint 
and grant relief. 

Plaintiff sued for a declaration of right by ease* 
ment to two mochas for Hraiuing off rain water from 
his lands, but he failed to establish the exercise of 
the right for the statutory period. The Appellate 
Court, however, gave him a decree, holding that he 
was entitled to the natural Ilow of the water through 
the In second appeal: 

Rcld, that the decree could not be maintainedj 
that the iilaiiitill having failed to establish the 
easement asserted by him, it was not open to the 
Appellate Court to change the claim into one for 
the Ilow of natural water; that the plaintiff could uot 
succeed upon his natural right to drain off water 
from higher to lower lands in the absence of evidence 
that the water ffowed in the usual course of nature 
uud in uiideliued channels, and that to succeed upon 
his natuiul right, the plaintiff must have specifically 
pleaded such right, Pat fiADllK Mander a. PiKiR 
Mander 970 

-—— Tenant, whether cau obtain pi’eseriptivo 

light against laiulloid— Easement, extiiiguiihmout 
oi, by naiiiral lori.eB--i3uit to enforce easomeut, 
muintainabihly of. Cj’fe LandloudanD '1'enant 598 

EJCCtSSlSSlt* /or— Lease, of—Plaintijf 

not rcluing on lease —Cause if actian, change of. 

A suit for fjeecnieut wu.^ co/iiosted on the ground 
that iho doioudaiit Lad ueqtiirod occupancy rights. 
To rebut this i.lie plaintiff produced a lease to cover 
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Ejectment— conoid. 

a period of eight years. Defendant objected in appeal 
that the lease should have been made the basis of 
the suit and that the suit ought to have been under 
section ftS of the Agra Tenancy Act. The objection 
was allowed and the suit dismissed on the ground 
that plaintiff ought not to have been allowed to 
change his cause of action. In second appeal: 

Held, that the plaintiff had not changed his cause 
of action and that he was not bound to base his 
olaim on the lease. U P B R Gauri Shankar v. 

Mewa, 2 U. P. L. R. (B. R.) 69 977 

separate, what constitutes—Cess, direct 
payment of, efect of. 

Direct payment of cess in respect of rent free 
lands is by no moans conclusive that the lands con¬ 
stitute a separate estate. Komar Prematha 

Nath Malia r, Meik, U92i') Fat U6. 6 P. L. J. 273; 

1 P. L. T. 360 184 

EstlOppCl —Person taking active part in bringing 
about sale, whether estopped Jrom challenging it — 
Purchase in good faith 

There is no estoppel against a person challenging 
a sale merely because he took an active part in 
bringing about the sale, was present at the execu¬ 
tion of the document, and who, at the time, repre¬ 
sented that no claims of his would affect the vendee’s 
title.. S Shahab-ud-din v iVohiobux, 14 S L. R. 

12 492 

Evidence Act (1 of I872)» s. 25 Con- 

Jession to Police, admsisibility of, to prove ownership 
oj property. 

A confession made to the Police by an accused 
person is admissible to prove the ownership of pro¬ 
perty in respect of which he is accused. N Ganpat 
V. BaNI, 21 trR. L. J. 414 62 

-S. 32 (2) —Statement made in course of 

gossip, admissibility of. 

A statement made by a person in the ordinary 
course of gossip and not in the ordinary course of 
business is not a statement to which the provisions 
of section ‘az (2) of the Evidence Act would apply. 
N Ajodhi V. Emperor, 16 N. L. R. 30; 21 Cr. i*- J* 
486 

-SS. 32 (2), 34 —Talab baki papers, 

evidentiary, value of. 

Under section 34 of the Evidence Act talab baki 
papers are not sufficient evidence to charge any 
person with liability. The talab baki papers pre- 
pared by the agent of a landlord may be evidence 
under section S.', clause \2i of the Evidence Act, 
if the landlord shows that the person making the 
statement is dead and that the entries were made 
by him in the ordinary course of business. C 
Umf.d Ali V. HAU1BUI.I.AII, bl C. L. J. et; 47 C. 2fi6 


- SS. 33, 165 —Evidence taken in judicial 

proceeding, admissibility of, in subsequent proceed¬ 
ing between same parties, by consent of parties. 
Evidence given by a witness in a judicial proceed¬ 
ing is admissible in a later proceeding between the 
same parties where they agree upon that course, 
irrespective of the conditions prescribed by section 33 
of the Evidence Act. IVl Jainab Bibi v. Hydbrallt 
Sahbb. 38 M. L. J. 632; 28 M. L. T. 23; 0^20) M. \^ 

N. 360; 12 L. W. 61; 41 M. 609 957 

S, 35—Confidential inquiry as to posses 


EvidencG Act—concid. / 

- s. 67 — Documeut not required by law to be 

attested -Execution, proof of. 

In the case of a document not required bylaw, 
to be attested, it is absolutely necessary under 
section 67 of the Evidence Act that some evidence 
should be given to show that the executant executed 
the document,». e., that he signed it or put his mark, 
on it. O Banke Lal v Swami Datal, 7 0. h. J. 
207; 2U. P. L. R. (J 0 )82:23 0. 0. 72 328 

- S. 6&-~Tran8fer of Property Act (17. of 

18‘<29, $. 69 —Attestation of mortgage-deed—Exe¬ 
cution by pardanashin lady — Proof. 

In the case of a pardanashin lady executing a 
mortgage-deed it is not essential that the attesting 
witnesses should actually see the executant sign or . 
make a mark. The attestation would be sufficiently 
proved if there is evidence that the lady admitted 
that she was the executant and the deed was 
taken behind the pardah for her signature and after 
it was signed by her, the signatures of attesting 
witnesses who were present there were then 
N Kasidanbi V. Gangu Lal 247 

■ Si 80— Perjury, trial for—Recital^ in 
judgment, whether can take the place of deposition 
—Admissibility of recital See Cbimi.SAL 
cEbORB Code, 8 195 660 

S. 92—Ewidence to show that consideration 


for pro-note was advanced by person other than 
payee, admissibility of. 

Under section 92 of the Evidence Act, e^denoe 
is inadmissible to prove that the consideration for- 
a promissory-note was advanced by some person 
other than the payee of the note. U B Mau.'O 
tl. iNCRASWAMT, 3 U. B. E. ^09 2py 

• 

5,92 —Oral evidence to vary or contradict 


sioQ, whether admissible. See Pbocbddre 807 (1920) M. W. N. 239 


terms of document, admissibility of, . . ^ 

Evidence of acts and conduct of parties is^ not 
admissible in order to contradict or vary the written 
terms of an agreement. .Pat Sdkhan 
C oAKOWRi Singh, 2 U. P- L. R (Pat.) 119 ^ , 

- S. 92, proviso {2)-0on8tructton of 

document-Ambiguity—Intention of parties-Oral 
evidence, admissibility of, 

W here effect can be given to every word usea 
in a document, it. is not open to the parties to 
adduce evidence as regards their intention, but 
where certain words, the use of which is super- 
lluous, render the document ambiguous ^ 

clear that the parties intended something different 
from what has been actually written, then under 
section 92, proviso (2) of the Evidence Act, 
evidence is admissible to show what the parties 
really intended. 

The provision regarding interest in a doonment 
ran as follows: “I shall pay for the aforesaid sum 
every year calculating interest at ten kalams 0 
paddy per year”: 

Held, that the word ‘calculating’ 
meaningless unless there was a basis on wnron 
the calculation was to be made and the dooumen 
being silent as to the basis, oral evidence wm 
admissible *to show what the basis waa »« 
MUTDUSAMl lYEB V* VaRAOA TYR0YAN| H J 


GENBRAti ilTDEX. 


io4i 


r#;. Lvi] 

Evidence for defencei method ot record¬ 
ing. 

A Magistrate should record the cvidenco for the 
defence with the same amount of care and precision 
as that for the prosecution, as otherwise his opinion 
that the evidence is false is not eas 7 to test. A 
Mahboob V. Eupebok, 2 U. P. L. A. ({A} lid; 21 Cr. 
L. J. 662 856 

Excess Profits DutyAct(Xof I 919)t 

Sa 2—‘jBiwiTiess’, -meaning of — Company owning 
house property and carrying on business of letting 
tenements and stalls—Company, whether liable to 
taxation. 

The term‘bnsi ness’ in section 2 of the Excess 
Profits Duty Act has the same meaning which is 
assigned to it in the Income Tax Act, and the former 
Act does not contemplate an extension of that 
meaning or justify the introduction of anything 
which, according to the scheme of the Income Tax 
Act, is wholly dissimilar. 

A person who has invested his capital in house 
property and who keeps a rent office, and a staff of 
rent collectors, clerks, etc., for the purp'^se of letting 
out his houses and collecting the rents, is not carrying 
on a 'bnsiness* within the meaning of the Excess 
Profits Duty Act. Similarly, a Company which holds 
hoQse property, and distributes the rents therefrom 
in the form of dividends to share-holders, is not 
carrying on a ‘business' within the meaning of 
that Act, as, although it is an association for 
acquiring gain, yet the method of acquiring gain is 
passive by owning property and not by the active 
carrying on of business. L B Kalauan Sorattee 
Bazaar • o. i td , In re 914 

Execution of decree Appellate decree, 

ambigui y in—Decree of first (. ourt and plead¬ 
ings, whether can bo looked into—Executing I'oui t, 
powers of See Construction of Decree 283 

— Order made without notice to party—Paiiy 
whether bound by order—Civil Procedure Code (Act 
V of ifiOS , 0 XXXIF, r. r—Mortgage decree — 
Balance remaining unpaid on sale—Judgment 
debtrr, liability of, decision of—Notice to judgment- 
debtor, whether necessary 

A party to an execution proceeding who has had 
no opportunity to take exception to a proposed 
order of the «'ourt is not bound in the same way as 
if an adverse order were made in his presence 
Where the only matter before an execution Court 
i 8 whether execution can proceed without a supple¬ 
mental decree under Order XXXIV, rule r, of the 
Civil Procedure Code, an order made without notice 
to the judgment-debtor directing execution tu issue 
against him in lespect of costs cannot be supported 
C Illimuolla V. Manindra Mohan Fuudak, 3* C. 
LJ.bbE 801 

Sale—Application to set aside sale, dismtsfiil 
—Application to set aside dismissal — Appeal, 
whether lies. 

An Older rejecting an application to set a.side an 
order dismissing for default an application to set 
aside an auction sale, is not ajipealable. C Amhica 
Charn Khaskkl V Esmail 981 

_ Sale of properties belonging to stranger— 
Applicaiioo to set aside sale—Limitation See 
tiHiTATioN Act, Sch. I, Art. ib6 260 


Ex parte decreet application to set aside, 
dismissed for default—Application for restoration, 
whether ontertainable. See Civil Procedure 
Code, O. IX, r. 18 25 

■■ obtained by fraud, suit to sot aside— 
Burden of proof. See Fraud 270 

’ Suit to set aside decree, whether competent 

—Remedy, proper. See Civil Procedure Code, 
tAcT V OF U08>, 0. IX, B 13 878 

Expert evidence as to age, value of. 

The effect of medical testimony as to the age of a 
person is to render the other evidence adduced in 
the case as to his age medioally probable or' 
improbable. O Sripal Sinoh u. Jagdish Marayan ' 
70 L J.219: 2 U P. L. E. (J. 0.) 77 313 

Fraud—Ex parte decree obtainedby fraud, suit to 
Sit aside—Burden of proof. 

In a suit to set aside a decree on the ground of 
fraud, the plaintiff must prove that the decree was 
obtained by some fraud practised upon the Court. 
The dishonesty of a claim on which a plaintiff 
obtains a decree, after following strictly and 
honestly the procedure laid down for the trial of 
suits, cannot justify the sotting aside of the 
decree in a subsequent suit Therefore, if the 
plaintiff cannot prove that the decree was fraudu¬ 
lently obtained, he cannot succeed whether the 
original claim against him was true or false. Pat 
Krishna Dayal Gib v. Laksumi Nakain, I P. L T 
4‘-6 270 

Government of India Act« IDlSt (5 
& 6 QeO« Vf C» 61 }9 S« I &7—Bigh Courtf 

poacr of superintendence of, extent of—Procedure- 
Duty of Court. 

It is the privilege and prerogative of a High Court, 
once a record is before it which is erroneous and 
so erroneous as manifestly to amount to an injustice, 
to exercise its powers of superintendence to revise 
such order, or sot it aside and direct such further ‘ 
proceedings to be taken as justice may require. 

If the record is not before the High Court, but 
sufficient materials are before it to induce it to 
send for the record to correct a gross error ap¬ 
parent on the face of the record, it should accede 
to the application in exercise of the powers con¬ 
ferred upon it, not under section 116 of the Civil 
Procedure Code, but under the wider and larger 
powers conferred upon it under section 107 of the 
Government of India Act. Pat Brindaban 
Chandek Chovbey i> Gour Chandra Ray, (1920) 
Pat H; > P L. T 467 I55‘ 

Governmentof India (Amendment) 
Act, 1916 (6 7 Geo. V. c. 37), 

s 2(2) 440 

Grant, renst/MCMun of—Minerals, whether pass by 
grant—Adverse possession of minerals, what con¬ 
stitutes—Leases of sub-soil rights, grant of, effect of 
—Constructive possession—Possession of part 
whether possession of ivhnle—Trespasser, position of 
— Surface working, whether gives title to sub-soil 
rights Fi-tate, separate, what constitutes—Cess, 
direct pi;Kinent of, effect if, '■ 

Where a zemindar grancs a tenure in lauds within 
his zctniiidari aud it does not clearly appear by tho 
terms of the grant that a right to the minerals is 
included, the minerals do not pass to tho grantee. 

The mere grant of leases by the tenure-holder ‘ 
which purport to grant sub-soil rights will not ia 
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itself give to the tenure'holder a title to the sub* 
soil rights by adverse possession. What must be 
considered, in order to decide the question of adverse 
possession, is the evidence of actual working. 

Although possession of a part is constructive 
possession of the whole if the whole is otherwise 
vacant, this constructive posFeasion is an incident of 
ownership and results from title. The doctrine of 
constructive possession is not applicable to a 
case where the o cupant defends himself on the 
ground of his possession only without proving any 
title. 

A wrong doer’s rights by adverse possession must 

be coniioed to the land of which he is in actual 

\ 

possesBion. 

Where an owner of land sells it reserving to 
himself the minerals, he retains possession of the 
minerals in the same waj as if he had not sold the 
surface. Non^neer is not an abandonment of 
possession* Consequently, no matter how long mines 
remain unworked by the owner, his rit?ht is not 
barred so long as they are not worked by some one 
else. 

There .may be esses in which a title by adverse 
possessioD can be made out in respect to minerals, 
but it does not follow that by working a part of 
the minerals or opening up particular quarries 
possession over a continuous field of minerals or 
of quarries of which the portion worked forms part 
can be obtained. 

A mere surface working cannot give any claim 
by adverse possession to the ^hole of the coal 
seam or to any portion of it beyond that which is 
actually extracted 

Direct payment of cess in respect of rent free 
lands is by no means conclusive that the lands con^ 
etitute a separate estate. Kumar Mbtha 

Fbbmtha Malia V MsiiCi 11920 Pat. *46; 5 F. L, J, 

273} 1 P. L. T. 3flu 164 

■ — ■ — Sanad—Pro/jriWflJ'y interest—Oranice, 

possession of—Jor re-possession, inaintainnbility 
of. 

A person liolding a full proprietary interest 
under a grant of a Paaad frotn the Government who 
18 dispossessed of that property is entitled to main* 
tain a suit for re-possession into that property. 
P C Ganpat u. Lalamiya, 16 N. 1, R>. 69.- U 1 . W 

674 242 

Guardian ad litem* appointment of, pro»i. 
sions as to, object of Court, duty of —' otices to 
minor and his guardian, whether necessary prelimi- 
naries to appointment of guardian nd litem Failiiie 
to issue required notices, effect of Guardian ad 
litem, appointment of, effect of - Irregularity or 
defect in procedure-Minor, whether bound by 
decree passed in suit-Decree, when can be 
avoided by minor—Guardian ad litem, powers of, 
extent of. See Civil Pbocedure Code, O. XXXII, 
j4 313 

Guardians and Wards Act (VIII of 

I890}« SS. 7* 47 (a)-Order appointing 

guardian subject to furnishii^g security - Nature of 
Order-Final order —Appeal, mtiintairablility of. 

An order appointing a guardian for a minor 
subjeft to the person appointed furuishiug security 
a prcliniiuary und conditional order, and is no 


Guardians and Wards Act— concid. r 

bar to ar appeal against the final order made nnder 
section 7 of the Guardians and Wards Act after the 
security is furnished. M Sanoatya Teta!( v, 
Fethauual, 1) L W. 377 513 

- SS. 27.31 (2) —Admission hy guardian 

of time-barred debt, whether act of prudence-^. 
Order sanctioning itansfer hy guardian, contents of 
—Necessity for and advantage of transfer not rectfed 
in order, effect of. 

The provisions of section 31 (2) of the Guardians 
and Wards Act are mandatory and not merely 
directory, and an older made by aDistiict Jndge 
granting sanction to the guardian to transfer bis 
ward’s property, which fails to recite the necessity 
for or the advantage of the transfer, is not a legal 
order which can be pleaded as sufficient sanction 
for the transfer by the gnardian. 

it is not an act of ordinary prudence on the part 
of a guardian, within the meaning of section 27 of 
the Gnardians and Wards Act, to admit that his 
ward is liable for a debt which cannot be legally, 
recovered owing to the lapse of time. O Bankb, 
Ial V. SwAMi Dayal, 7 0. I. J. 207; 2 U- 
(J. C.)t2;V3 0. C. 72 328 

-SS. 47, 48 —Orcier refusing to remove 

guardian — Appeal^ whether lies. 

An order refusing to remove a guardian is final 
and is not open to appeal under sections 47 and 48. 
of the Guardians and Wards Act* A Mohimmad 
Anwak Aui Kuan v. Dara Shah KhaNi 18 A. J; 
621; V U Pa L. E (A) 217; 43 A. 614 208 

Guardianship—ifoffter—J/afuraJ right of 
mother to have custody of her childf whether can be 
given up Jor good by agreement^ Child made ot^ 
hy mother to another to be brought up as the latter s 
—Moth cr, whether precluded frofu claiming 
it hnck^Cireumsfanees depriving mother oj her 
natural right —EjipecUiUons or associations. 

A mother cannot be deprived of her natuni 
right of absolute control over her own child by any 
agreement. Therefore, the mere fact that the child 
was made over by its mother to another to be 
brought up by the latter as her own, or J 
definite agreement never to claim it back, would 
not preclude her from having the custody of her 
own child. But there may be oiroumstanoes m 
a particular case which would render it undesirable 
in the interests of the infant that the mother 
should resume her rights over it when she has 
once made over the child to another, and asaoci^ 
tions or expectations have been created on the 
part of the infant When there are no such assooi^ 
tions or expectations which it would be undesirable 
in the interests of the infant to disturb or dis* 
appoint, the Court exercising the jurisdiction of 
the Crown over infants would npt deprive the 
mother of her natural right of guardianship over 
her child C Pbtbrson v. Shave, 24 0. W. 

Guiltyt plea of^Written statement by accused, value 
and effect oj—procedure . 

Where a Court of revision holds ^e convictioii 

of an accused person to be bad on the grou^ 
a plea of guilty should not have been recorded, it- 
should order a retrial of the accused C v. 

Akub Ali, 81 0. L. J. 122} 21 Cb. L. X 5l7 


GiiffER4L mOEX. 


1041 


Yol liVi] 

H IfiThWay to the pahlic^Intention 
to dedicate—Permissive use by tenants or (heir 
visitors, effect of—Dedication to a section of the 
pu6Ztc, tshether sufficient—Punjab Municipal Act (III 
1911^, 3,171— street, what is. 

In cases where the ejcistenoe of a public highway 
is in issue, it is of crucial importance to distinguish 
between the grant to the public as such of a right 
of vray and the permission which naturally flows 
from the use of the ground as a passage for visitors 
to or triers with the tenants whose shops abut 
upon it. 

A. public night of way can be acquired by user 
of, or by dedication to, the public in general. But 
in order to constitute a valid dedication to the 
public of a. highway by the owner of the soil there 
must be an intention to dedicate—there must be an 
animus dedicandi, of which the user by the public is 
evidence, and no more, and a single act of interrup. 
tioQ by the owner is of much more weight, upon a 
question of intention, than many acts of enjoyment. 
The onus of establishing such an intention lies 
heavily upon the person asserting the dedication. 

A person in dedicating land to pnblio use may 
place such limits as he wishes npon the dedication. 
There may be a dedication to the public for a limited 
purpose as for instance an access to a particulur 
building, or a footway, horse.way or drift.way, but 
there can be no such thing in law as a public right 
of way constituted by dedication to only a section 
of the public. 

A plot of ground left open in a market owned by a 
citzen, and by its nature accessory to shop property 
and let by him as such to his shop tenants, and 
neither drained, lighted, nor cleaned by a MunicipaU 
ity would not form a public street, and if the 
Municipality enters upon it and builds a road across 
it in spite of tbs objection of the owner and without 
taking any steps under the Statute to acquire it, 
such action amounts to a trespass and the ground 
still remains the private property of the owner. 
P C MukaumadBustau Ar.i Khan v Municipal 
COMMITTBB OF KABNAL ClTr, 1 P. W. R 1920; 13 P. 
L R. 1920;88M. ^.4*16; I L. 117; U L. W. 679; 18 
A. L. J. 466; 2 2 Bora.L. R. 563} 2 U. P. L. R. (P. C.l 
87: 28 M. L. T. 1 1 

Hindu Joint famllVf holding let to moiiiber 

of—Bjectmont—Holding let to other niembors of 
family—Tenancy, whether continuous. See Auba 
TBNANct Act (II OF lyOU, 8. 4 764 

Hindu Law— Adoption— Factum valet, 

, doctrine of, applicability of. 

The doctrine of factum valet In Hindu Law only 
ap..lie8 to adoptions where matters wliicli do not 
affect the essence of the adoption have been diu. 
regarded. It cannot bo applied to validate the 
adoption of an orphan. N Somuai u. Diiankaj 

620 

-- Jairtii—Adoption of tnarri.'d ,non, 

validity of—Religions cereinony, ivheclK'i- ioce«. 

gary _Giving and taking, ivhether e.'iseiitirtl. 

Among Jains a married man cun lawfully b.* 
adopted, adoption among.-?t 'ains a puroly 

secular matter. 

No religious ceromoaioa me ••x-.Mdiul to tbo 
validity of an ailupti')U nmong itiuHuiuoli as 

they do not believe in the Hiiul i dootnne- c-f the 
spiritual elhcuey of sops. But tbo aceulrr coremuny 


Hindu Lmw-ooncld. 

of giving and taking cannot] be dispensed with. 

N JAMONARAI C. rOHARMAE. 81 

Adoption— Jains—Possession of child, 
delivery o), when complete—Grown up man, delivery 
of, mode o/-Jain widow, adoption by—Consent of 
husband, whether necessary. 

In matters of adoption the Jains are governed by 
Hindu Law to the extent that giving and taking 
aro sufficient to constitute a valid adoption. 

In the case of Jains all that is necessary under 
the law to effect an adoption is that the possession 
of the child to be given in adoption must be mide 
over to the adoptive parent. 

In the case of a grown up man who is adopted, 
his being placed near his adoptive parent would 
be sufficient in point of law to constitute a valid 
delivery of possession. The ceremony of actually 
placing him in the lap of his adoptive parent is 
nut essential. 

The permission of the husband is nut necessary in 
the case of a Jain widow adopting a son. N 
JlWRAJ V Sheoeuwarrai 85 

111 Sister’s son's son, adoption -of, 

validity of—Adopted son, whether can succeed to 
occupancy rights. 

Although the adoption of a sister’s son's son may 
amount to a breach of caste custom, it never, 
theless, is not illegal or void. 

An adopted sou can succeed to an oooupauoy 
ri^ht, and is not liable to ejectment as a non.ooou. 
pincv tonant U P B R Sreopcjan Rai v Manoo 
ata,2 U. P L R B R ) 12 652 

Alienation by C0‘parcener ii 
undivided family, validity of. 

An alienation by a co.parcenor in an undivided 
Hiudu family in the Central Provinces is valid to 
the extent of the alienor’s own interest in the pro. 
petty. N Kisanlal v. .Vathu, '6 N. L. R. 131 44 

■■ Paybhaga—Person interested, right 
i>f, to oppose application by stranger for Probate. 

See \Vi».r. 122 

- Debt incurred by fiither on suretyship — 

Son, liability of, 

A Hindu sou or grandson governed by the 
Mitakshnra La«-is liible for the debt of his father 
<tr grandfather due on account of a contract of 
suretyship for the payment of money and which 
comes within the meaning of vyavarika, which has 
been translated us lawful, useful or customary, 
imh-ss the transaction is either illegal or immoral. 
Pat Balkkishna Saiui Vs Sham Sundae Sahay 

962 

—— f rani in javour of - Presainptiofi-^ 

Ahsolute ^rout of^Succession Act (K of 

Hi, (lyplicnhiiity of, 

Wlu re a grant is niado l)y a person governed hy 
tin- Hindu I iiw in favour of a female, there is no 
proi^nniption ihut an absolute estate i^ 
ifjli'mleii to bn ^^ranlud, and {section 82 of Iho 
Siioces;>iofi Ant has no applioatitiu to eucli a case. 
O V. j.40AN.sArii SjNoir, 7 0 U J. 

I \\ L. It. J C\)S9 287 

— PfirhuHS in di^nfral Provinces^ law appti* 

I hG IVn bhar ul i be (’wntral Pn>vi/u*es, ^YllO 
ortiriuRllv tVom llio noDihay Presi- 

mo governed by tho Hnnliiy Acbuul of 
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Hindu Law as now known and judiciallj ascer¬ 
tained, and not by that law as it existed at the 
date of their immigration. 

In those parts of the Bombay Presidency where 
the Mayukba Law is paramount authority, as well 
as in those parts governed by the Mitakshara Law, 
daughters succeed to an absolute estate. N 
Madhorao V. Kesueorao 175 

■ - - property given fo two widows for maintenance 
— Tenaney-in-common-^Property acquired under 
grant fro>nGovernmcni, whether sclf-acquircJ. 

Where property is given to two widows fur their 
inaintcnaiico, they enjoy it as tenants.iii.common 
and not as joint tenants. 

Property acquired under a grant from Govern, 
ment is self-acquirod, unless it i.s merely restoration 
of a conBscated grant intended for the benefit of 
the family. Pat Sasihala Dasi u Ciianora Mohan 

Dutta 937 

Separation, proof of. See Hindu Law — 
Joint Family 306 

—Yajmau vriti, nature of — Co-owner of vriti 
performing ceremonies and appropriating fees--^ 
Trespass — Damages, suit for, by other co-owners, 
whether maintainable - Priest, whether can be dis- 
7nissed by yajman. 

A is ^ religious office to which fees 

at'e attached. 

Where one co-owner of a vriti performs the 
religious ceremonies of a yajma?^ and appropriates 
the fees, the othoir co-owners of the vritt can sue 
him to recover their share of the fees- 

Where the act of the co-owner performing the 
ceremonies amounts to an ouster of the other co- 
. owners, the latter can sue the former for damages as 
a tortfeasor. 

A yajman has no right to dismiss a priest except 
for i>erious misconduct or upon the latter being 
outcasted. 

The law allows a co-owner to sue another co- 
owner for trespass, if the latter has ousted hi*” and 
such ouster covers an act inconsis’ent with the 
enjoyment of the property by both. S Mangiiirmal 
V . Ikthanand. 13 S. L. R. 66 683 

——— Gift—Agrahar yiyt, nature of —Condition 
restrictiTig residence, whether enforceable —Public 
policy. 

A religious gift agrahar) to a Brahmin fo: his 
maintenance is a private and an absolute gift accord- 
ing to law, and is entirely distinguishable from a 
religious endowment in favour of a deity of a 
public character, and where such a gift imposes a 
condition restricting the residence of the donee, and 
there is no rule of Hindu Law necessitating the 
enforcement of such condition, the condition isopposed 
to pnblio policy and has no legal effect B 
Eokminibai Kbisonabao v. Laxuibai Nabayan, 22 
Bom. L. R. 264; 44 B 304 361 

— InherltditlCG —illegitimate daughter, 
right of,to inhcrit,her mother's property-Hindu female 
entitled to maintenance —Possession —Mutation — 
2Jo indication that poasessio’t is in lieu of mainte¬ 
nance ■ Advene posse^nin-} Daughter, right of, to 
inherit 

According to Hindu Law an illegitimate daughter, 
oven among twice born classes, inherits the pro. 


perty of her mother iu preference to trespassers. 

Where a share in the property of a Hindu was 
held by his mistress, and mutation was effected in 
her favour some 40 years ago, and although she 
was entilted to main'enance, there was nothing 
to show that her possession was in lieu of main¬ 
tenance, it was held that she had acquired title by 
adverae possession and that upon her death hpr 
share devolved on her daughter. N Eastubi v Lois 

Major 952 

——lflh6ritanC0 —Mental effection, whelher 
disqualificaiion. 

According to Hindu Law menial iiffeotion, to 
ilUcpialify a person from inheriting, must be of such 
n nature that a man is thereby deterred or incapable 
of performing the funeral rites and offering the 
proper funeral oblations. C Padmabati Dassi v. 
UosoMALi seal, 24 C. W. V. 378 586 

-Joint fa.mUy—Alienation—Kecesaity, 

proof of—Enquiry by alienee—Presumption. 
if an alienee from the father of a joint Hindu 
family makes enquiries as to the neoessities of - the 
loan and if he satisfies himself that the necessities 
represented exist, he is sufficiently protected. 

If the necessity for the loan cannot be established 
by direct evidence, it may be assumed if it can . to 
shown that reasonable care was taken to ascertain 
that such circumstances existed and that the trans¬ 
feree acted in good faith OJai Nabain v Bajbano 
Baiiadub Singh, 7 0 L J. 330; 2 U. P. L. &. i-L OJ 
116 826 
--- — Ancestral property, nature of 
—Property inherited from collaterals, whether 
ancestral — Alienation—Father, power of, to alienate 
family property —Antecedent debt, meaning of. 

Under the Hindu Law property acquired by 
inheritance from a collateral relation is not ancestral 
property. 

Joint family property may to sold or charged 
by the father in order to discharge an antecedent 
debt, that is to say, a debt incurred not only prior 
to the dato of the sale or charge but incurred 
wholly apart from the ownership of the joint estate 
or the security afforded or supposed to be afforded 
by it Where joint facnlly property is thus sold 
or mortgaged, no question arises ns to whether the 
autecedent debt was incurred for legal necessity 
or for other purpo-es binding upon the sons or as to 
whether the transaction entered into by the father 
is enforceable against the sons during his lifetime# 
O PuDAi Ram V Baijnath Lal, 7 0. L. J. 373; ^ ^ 
C. i&i 74® 

— - —. Business carried on by co-parcener, 
xohether family business—Preeumption — Miner, 
liability of—Burden of proof—Ancestral trade 
— Manager, acts of, whether binding on minor • 
Minor, w^n can 6e partner—Evidence—Account 
books, wiiholding of—Presumption . 

There is no presumption that a Hindu family has 
any joint property or that a business carried on by 
a ''o-parcener is a family bnsiness 

If a plaintiff seeks to impo-e upon a minor in a 
joint family any liability as a member of a family 
partnership, it is for him to show how the minors 
liability arises. 

A minor member of a joint family upon whom an 
ancestral trade has descended is bound by^ all acts of 
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the manager, or the adult members aoting as 
managers, which are necessarily incidental to and 
flowing ont of the carrying on of that trade. But 
where a business is not ancestral, a minor member 
is not necessarily interested in a business carried on 
by the major members of the joint family to which he 
belongs. 

A minor member of a joint family cannot become 
a partner in an ancestral bnsiness nnless on attain* 
ing full age he takes active steps to be recognised as 
such. 

A minor member of a joint family firm can only, 
■be liable to the extent of the assets of the business 
i e.,the property which has been used by the family 
for the purpose or which has been acquired there* 
from. N Padamraj v Gopikisan 129 

Joint family—Execution of decree— 
Sale of share of co-parcener in joint Hindnfamily 
—Purchaser, position of—Suit for partition and 
allotment of share, maintainability of. 8ee Civil 
Procedure Code, ISSi*, s. JJ44 254 

—Manager, fower of, to alienate 
family property, extent of—Teat to be applied. 

In order to determine whether a mortgage by the 
manager of a joint family is binding on the family, the 
real test is the benefit to the family and not a justify¬ 
ing le^l necessity for the transaction. The manager 
of a joint family has implied authority to do what¬ 
ever is best for all concerned and tbe test in each 
case is, was it a transaction into which a prudent 
owner would enter in order to benefit the estate 
Pat &HE0T4HAL SiNOH V. Arjun Dabs, 1 P. L. T 1 afl; 
(1920) Fat 166 879 

■" —Member joining firm—Presump. 

Burden of proofs 

There is no presumption that a bnsiness carried 
on by a member of a joint Hiudu family is a joint 
family business. 

The burden of proving that a certain member of 
a joint Hindu family joined a firm not in his 
individual capacity, but as a representative of the 
whole family, is on the party who alleges it. L 
Sant Bau u. Kidar Nath 469 

_ ■ —Mortgage by father—Decree 

against father—Sale of mortgaged property— 
Redemption, suit for, by sons, maintainability of. 

A Hindu father executed a mortgage which was 
binding on his sons The mortgagees obtained a 
decree on the basis of that mortgage against the 
father alone, without making the sons parties 
to tbe buit, and themselves purchased tbe mort¬ 
gaged property in execution of their decree. Subse¬ 
quently the BODS sued the mortgagees-purclmsers, 
seeking infer alia redemption of the property: 

Held, that tbe suit was maintainable for redemp¬ 
tion of the moi’tgaged property. 

Hard cases must not be allowed to make bad law. 
O Dbigpal Singh v. Sdkhnandan Lal, 7 O. L. 

184; 2 U. P. L R. (J. C.) 96 299 

_ —Mortgage by father—Necessity—Immora- 

lity—Burden of prvoj. 

Where in a suit to enforce a mortgage, by tlie 
father of a Hindu joint family, tho sous advaiii c 
the defence that the futhof was of immoral life ami 
there was no necessity for the loan, tliebur'I'H I' 
proving not only that there was iiecosaity to hern ov 
but that it n-as not unreasouaLlo to boirow ut liio 
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rate of interest stipulated lies upon the plaintiff, 
while it is for the defendants to prove that the 
money was borrowed for expenses incident to an 
immoral life. P C Manna Singh v. Karu Singh, 

1 p. L T. 6 766 


-Jolr.t family —Presumption of jointness 

— Separation, ptoof of—Settlement records, value of, 
as evidence of title or possession - Settlement of 
Oudh after Mutiny, entries in, whether recognised 
existing rights or constituted a fresh root of title. 
Given a joint Hindu family, the presumption is, 
until the contrary is proved, (hat the family coii- 
tinues joint That presumption is peculiarly strong 
in the case of the sons of one father. 

Jt is not any part of the law of India that 
settlement records are by themselves conclusive 
evidence of the facts which they purport to record. 
They have merely to be considered with other 
evidence. The broad question of partition of rights 
or separation of interests is not dealt with in suoh 
records, and the inference of suoh a transaction 
from entries therein may be weak or strong accord, 
ing to circumstances. A definition of shares 
in revenue and village papers is by itself very slight 
evidence of an actual separation in a Hindu family 
and generally quite insufficient to overcome the 
presumption against partition. 

Lord Canning’s Pioclamation after the Mutiny 
swept away all prior titles in Oudh. But the 
Government officers conducting tbe settlements did 
not proceed upon the notion that prior rights were 
to go for nothing, and in most cases their proceedings 
were rather a recognition of those rights thsn a 
fresh root oi title. P C Nagkshar Bakiish Singh u* 
Ganesha, 7 O. L. J. 4®; 2 U. P. L. R. iP. 0.> 87; 3S 
M. L J. 521; i3 0 C 1; i8 A. L. J. 5:)2j 22 Bom L R 
596, 23 M. L. T. h; 42 A 368 306 

■■ ■ ■ *" ■' —Purchase in name of one 

membsr—Fenami transaction—Rcfll owner, whether 
bound by result oi litigation to which benamidar 

is party—Limitation Act (IX of s 22_ 

Part>, already represei.ted, joinder of, a/ter expiry 
of limitation, effect of—'Jrusts Act (U of 18S2* 
s. 8^—Resulting trust—Purchase in 7iame of one 
person with money supplied by seieral, effect oi — 
Ffison interested in litigation hut not party to 
suity u'hcfher bound by re.s‘u/^ 

A jnirchnso in the name of one member of a 
joint Hindu family is a benami transaction,especially 
when that member is not the managing moniber or 
a rc-prcfentsitive of the family. 

A benamidar is allowed lo represent the real 
owner in suiis both as plaintiff as well as defend¬ 
ant, and a decree obtained by a beruimidar or 
against u benamidar is binding upon Hie real owner. 

If a person is already repiesonted in a .suit by a 
party lo the suit, hi.s joinder is not the joinder of 
a new plaintiff or a new defendant, within the 
meaning of section ^2 of Hie Limitation Act 

A resulting trust takes place where bovera! per- 
sons jointly furnish the purchase-inonev and the 
purchase is mado in the name of one of t’liern 

A person intcre.<ted in u litigatiou i.s n.,t l.oui d 
to apply to have himself made a party and in delnult 
to be boundby t.h© result of that lifigntion N 
NaRUAU V. Narai.V 



1046 


INDIAN OASBS* 


{1920 


Hindu Law—contd. 

- jT>fnt family—'Sister, wnmarried^ 
Besidence, right of^Family dwelling house, sale of— 

Purchaser, position of. ^ 

Under the Hindu Law the right of an unmamed 
BiBter to reside in the family dwelling house till her 
marriage is unaffected by the sale of the house in 
execution of a decree against the last male owner 
for a debt contracted without family necessity, 
and she is entitled to resist delivery to the 
auction-purchaser till suitable arrangements are 
made for her accommodation. M SoavANARiYANA 
i> 14) Naidu V. Balasdbramania Mudali, 11 L. W, 
409%8 M. L. J. 433i U920> M. W N 267; 43 M.635 


— iVlltakShara—Dravada School—ildop. 
tion hy widow— Consent of nearest sapindaa.w/ictfter 
Ttecessary—Consent ofmore distant relatives, whether 

uS^the Mitakshara Law as administered in 
the Dravada country, a Hindn widow, although not 
authorised by her husband to adopt a son to him. 
may nevertheless make such an adoption with the 

consent of his nearest sapindos v * *• i 

The consent required is that of a substantial 
Tnaioritv of those agnates nearest in relationship 
whi are capable of forming an intelUgent and 

honest judgment on the matter. 

Save in exceptional cases, e. g , minority, lunacy 
or absence in a distant country, the consent of the 
nearest sapindas must be asked and if it is not 
asked it is no excuse to say that they would cer- 
fainlvhave refused; but where a sapinda is clearly 
oMved to have withheld bis consent from corrupt 
or malicious motives, his dissent may be disregarded. 
The absence of consent on the pait of the nearest 
cannot be made good by the authorisation 
of more distant relatives. P C AousCMil.Li Krist- 
na^ya® AnusuMiLM Lakshmipathi, 18 A. L J. 601; 

W N.3^6 24 C. w. N. 905; 33 M. I.. J70; 
U 1 L T. 70; 43 M. 650; 12 L W. 626 39 

—_ Father’s sister's sons, whither 

h^irs^Prcsumption of continuance of Iije—Bur^>n 
of proving denth—Evidence Act U o/ 1872). 8- 108 
Tn Saces where the Mitakshara system of Hindu 
Law prevails the father's sister’s sons of the last 

mA.le own6T h6irB. 

tL presumption is in favour of the continuance of 
life and the onus of proving the death of a person 
liPfl on the party who asserts it. , . , . , 

Plaintiffs sued for possession of certain l^id of 

KVh their maternal uncle’s son S. was the last 
f owner U pon the death of 3. the land was 
Wd by his mother A , on whose death the village 
Irwrietora took possessiun. A. was said to have 
died in M^y 1&02 and the present suit was instituted 

according to Hindu Law the plaint¬ 
iff f were entitled to succeed to their maternal 

'‘TJ?thlTthe«"warno presumption that A died 

the onJs of proving that A dud hjfo:e the 

®^< 4 ) that in the absence of any prouf of 
date of death the suit «»» »«>>■“ ^ 

ai6BI B4IC, 114 P. L, E. 192V /*»- 
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- Mitakshara — Partition, r8guwi<«»o/— 
Division of interest—Intention to separate, whether 
sufficierU—Burden of proof. 

In a Hindu joint family a disruption of the 
status of jointness may take place by agreement, 
without division of the estate by metes ai^ boundtf; 
Even an unambigaous expression of an intention 
by one member of the joint family to separate 
and bold his share separately will suffice. But the 
question is one of fact, and the onus is on the party 
alleging separation of interest or- the intention -to 
Separate to affirmatively establish it. P 6 Gibdhab 
Das V Sri Krishna Datt, 18 A L J. 645; 39 M. L. 
J. 18; 22 Boh. L. B. 1348 2^3 

, — Succession '^Mnnditohela, right of, ta 

succeed—Adoption —Maadit chela, whether adopted 
son—Joint family Father or manager, power of, to 
mahe Will-Son, birth of,efect o/—Girhast Bairngis 
—So/i, position o/. 

There is no custom which authorises the succession 
of a mundit chela to the estate of the person making 
him a chela. 

The fact that a person is made a mundit chela 
does not constitute that person an adopted son, 
and the mere fact that his father was present at 
the ceremony of his initiation as a chela does not con* 
vert the ceremony into one of adoption 

Where the head of a Hindn family governed by 
the Mitakshara Law makes a Will, the subsequent 
birth of a son. who thereupon becomes a oo-paroener 
in the family estate, has the effect of rendering 
the Will inoperative and absolutely void and not 

merely voidable. , 

Among Girhast Bairagis a son acquires an interew 
by birth in the ancestral property of the father 
Gdlabdas V Dharuin Bai . T®? 

— Temple— IlaTtager, whether . entitled to 
remove image to new temple—Ruinous condition 
of temple, effect of. 

I'he fact that a public temple is in a. ruinous con* 
dition would not entitle the manager of the temple 
to remove the image from the temple and iostol it 
permanently in a new bnilding, espeoiaUy 
the removal is objected to by a majority of the 
worshippers. B Habi Kaghdnath v . Anta« 
Bhikaji, 22 Bom. L.R.834: 41 B466 45^ 

—- Pal& or turn of iooTshipf transf^ 

validity of —Custom, requisites of — Bight of manage* 
ment and Tight of service in connection with temples, 
distinction between—Compulsory and private 
tion—Private alionation, permissible —Shebwt, 

duties and poxoer of—Sale of priestly offiee for 
benefit of ahebait, legality o/—Pala, tub.division of, 
legality of—Question of law — Appeal,, second 
Separation of pala from immoveable property of 
endowment, whether permissible. 

Custom, if established, may render private aliena¬ 
tion of a pala valid, but in determining the question, 
the benefit to the idol must be taken into con¬ 
sideration as a matter of primary importance. 
Property dedicited to a deity is extra commercium, 
and is entitled to special protection of the sovereign 
whose duty it is to intervene to prevent, fimuA an 
waste- Persons having the management and om- 
eeS'ioQ of the prop sr-y of an idol must of nnoewit-y e 
omp iwered to do whatever may be requiri 1 fo tie 
service of the idol and fir the benefit and preserva¬ 
tion of its property. The nianager qf tlio euJOW- 
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meat is by rirtue of his office the administrator of 
the property attached to it. As regards the pro* 
perty he is in tho position of a trustee. Sale of the 
trusteeship fur pecuniary gain is not permissiUe. 
The sale of a priestly office for the bentfit of the 
nk^ait is illegal. Bight of worship is property, but 
hae'notall the incidents of property. A distinction 
ha.s been made between transfers inter m'os and 
transfers by Will. The shebat't is manager or ^uas 
trustee for the bene&t of the idol and as the office 
endures only for his life, be has no right of devise 
by Will, as his Will only comes into operation on his 
death when there is nothing for him to alienate. 

The requisites of custom are that it should be 
ancient, and invariable, nniform, reasonable, not 
immoral, certain and oonhistent. About its being 
ancient it mast have existed "so long as the memory 
of man runneth not to the contrary.” 

There is a distinction between the right of manage* 
ment and the right of service in connection with 
temples, private and public, aod between compul* 
sory and private alienations. Private alienations are 
not absolutely prohibited bat alienations to strangers 
are not favoured. In the rase of private alienations 
the prohibition is not of general application and 
oDstom and usage govern and prevail over the text 
law which prohibits both partition and alienation. 

. The question as to whether a pala is divisible or 
not is a point of law and can be raised for the first 
time in second appeal. 

- Division of a pala by inheritance is on a difTorent 
basis from division by transactions inter vtvon or 
by devise. 

Separation of a pala from the immoveable pro* 
perty of an endowment is not a reasonable method 
of management of the property or of conducting 
the nheba. Where there is no custom of separation of 
the pala and the endowed property, sub-division inter 
vivos of the pa'a alone should not be allowed, as it 
cannot be for the benefit of the deity. C Nitva 
GopaL V Provas Ohanuba, 31 C. L. J. 37; 24 C. W. 
N, 3C9 19 

- “ " - VndOW— A/ler~born son, tohetlier divests 

his mother’s estate from date of birth or from date of 
father’s death~~Alienation by enceinto widow, 

■ legality of. 

The rights of a son under Hindu Law iu tho 
estate left by his father commence at birth and 
not before. Therefore, an after-born sou divests 
his mother’s estate as a widow from tho moment 
of his birth and not from the moment of his father’s 
death. Between the date of tlie death of her 
husband and that of the birth of her son, the widow 
is competent to alienate her husband’s projierty 
for necessity. L Hira i-. Bcta, 1 L 128; -49 F. \V. R 
1920; 183P. L. K. 1920 256 

“ ■ “» alienation by -^Cesses, payment oj, 

■ vjhether legal necessity — Interest, hijh rate <f, 

■ necessity for, proof of—burden of pr. oj. 

The reversionary heirs of a Hindu iviJow u’o 
not bound by a debt incurred by ber for lUc |iayiu 'iit 
of cesses. 

Where a mortgagee from a Hindu widow sues t<j 
ei^orce his mortgage against the roveroloiiers of the 
widow, and the principal is found to Inve be ot 
advanced for necessity, tho ([uestimt ns to tlio 

9&ces6ity for tho rate u-,;. iiLo 


ought not to bo gone into, unless the defendants 
by their written statement spociGcally raise that 
question Psit Jag Baku v Baosa Kisiiir.s*, 1 P. L 
'r. 209;6 P. L. J. 287; (I920J Pat. 211; 217. P. L. R. 
tPatf 127 867 

■Widow, alienation by—Consent of rever* 
Stoner, cjfect of—Necessity, proof of. 

The consent of the immediate reversioner to an 
alienation made by a Hindu widow is presumptive 
proof of legal necessity and bars further enquiry 
into legal necessity. The consenting reversioner 
cannot subsequently say that there was no legal 
necessity Fat Adhikari Kl’eb t>. Lokcnatb Bai, 
2 U. P. b. R. iPat 1 93; I P. L. T 3^5 426 

.. alienation by~^Nece83ity, proof of— 

Consideration, small portion of, not shown for 
necessity, effect of. 

Where in the case of a sale effected by a Hindu 
widow, the entire consideration with the exception 
of a small portion is shown to have been taken for., 
legal necessity, the vendee cannot be deprived of ' 
the benefit of his purchase. 

Jn the case of a mortgage no such question 
arises, because it is open to the reversioners to 
sue for redemption on payment of the amount for , 
which they may be held liable, O Bharath Singh 
f. Mun.n'ij SiNGU, 7 O L.J.1SI;2U P. L. R. (J. C.) 
93 291 

— —Maintenance—Right of residence 

— W'idou-, w'netherbound to liquidate husband’s debts. 
Ordinarily, a Hindu widow has a right of 
residence in the family house and she may not be 
ousted except to satisfy claims which are paramount 
to her right of residence, which is a part of her 
right to maintenance. 

The widow of an undivided member of a Hindu 
family can set up her right of residence against a 
purchaser for value, unless the alienation was for 
a family purpose, but the widow of a divided 
member is bound to liquidate any debt which was 
binding on her husband unless it was incurred in 
fraud of her right. 

tt here, however, the liusband loses the property 
in his lifetime, there is nothing to which bis widow 
can succeed as his iieir or from which she can derive 
maintenance. L A.<a Deu( v. Bashi Ham, 2 U. P. 1., 

R.(L)9:J 198 


-— — ■ ' —, right of, to share on partition — 

Widow in possession of family house—^claratory 
suit, whether romi>ete>it. 

'I'lio rule of tlic b itaksbara ^-aw is tiriiily estab¬ 
lished that a mother is entitled only to maintenance 
until partition an<l that she can never herself 
do.nand a partit ion. But if a partition takes ]>]aco 
by the act of others, not being strangers, she will 
bo entitled to ttceive asliaro, if the effect oftimt 
partition is to break up or diminish tho estate out 
of which she would ollierwise be maintained. 

W her<! tliorcfore, one of the co-sLiirers in a joint 
ei.tiUe having applicil lor ijartitiun, the wiilcjw tf 
ihc last male owner sue<l lor u declaration of her 
title to a share in tho estate; 


liil’l (ij that she had a, right to claim a share 
c-qn;d to lliat of Ihc other oo-sharors. 

that as Lhf widow w as i-'sidingiii tho fjimilv 
boa--., ll.’; Jccluial'.i •'•call v.us muiutuiaabU. ^ 
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Hindu Law— concid. 


Jag*! rdar— conoid. 


&ANBsa Devi v. Dabsuas Sisoh, 2 U, P. D. R. ^L) 

100 473 

- -Will, conefrucfion o/—Bequest to wife for 

life with remainder to sons — Accumulation, direction 
for, validity of, 

A direction in the ^ill of a Hicda testator to 
accumulate the sarplua income of devised propertj 
with a gift of the aocumulationB is not funda* 
mentally bad: it only fails if it offends some independ. 
ent rule of Hindu I aw. 

A testator by his Will appointed his wife his exe¬ 
cutrix and trustee and “gave devised and bequeath¬ 
ed unto her the rest and residue" of his moveable 
and immoveable properties for her life and after 
her death to his five sons in equal shares, with 
directions to incur certain expenses and to accumu- 
late the surplus income for the benefit of the sons: 

Held, that the provision for accumulation of the 
surplus income was not bad. C Ram Lal Sen t*. 
BlDHCMUKHI DASt, 41 C 76 373 

Indian Soldiers (LItigatio.^) Ordi¬ 
nance (II of l915), SS. 2« 9— 

under lyar coudittOHS," meaning of—Duty of Court 


trt cases of doubt. 

“Serving under war conditions” does not neces¬ 
sarily mean serving abroad. 

When the Court is in doubt as to whether a party 
c:in be said to be serving under war conditions or 
not, it ought to refer the matter to the prescribed 
authority and act on the certificate given by such 
ftuthority» L Gurbachan Singh v* Ralla Ram 947 
Improvements by purchaser- 

Compensation, purchaser, -ivhether entitled to. 

Where a purchaser of immoveable property, under 
the honest belief that ho is the absolute owner 
thei-cof, undertakes permaucot improvements on 
ike property, he is in equity entitled to compen- 
sation for the improvements made by him, on the 
sale being uunuUed on the ground that the vendor 
had only a limited interest in the property and 
could not convey un absolute title, but hois liable 
for mesne profits from the dale his possession 
became wrongful, i. e., from the date of the death of 
the vendor S Shahab-dd-Din v. Vouidbux, i**'S U 

Re 12 49Z 

Interest by tcayof damayes, awa^d of. 

In a proper case interest may bo awarded by way 
of damages, even though it is nob claimable under 
the Interest Act. Mere non-payment on the duo 
da»e however, is not sufficient to justify such an 
award. IVI Sinoabajo Venkatabubramaniam 
or Venkatagiri, M L. W. f>28 552 

Interlocutory order deciding preliminary 
issues— Revision, whether entertainable. See 
Civil Pbocbdobe Code, 8.115 248 

Interpretation of Statutes—icjat 

term, meaning of. , r 

In interpreting a Statute, the settled rule of con- 

abruction is that where the Legislature uses a legal 

term which has a known siguiccance, it must be 

aaaumed that the term has been used in that sense 

and in no other. Pat Jhabi Singha v. 

2. Cr li. J 443 , j 

agreement by, with zevamasTB for com. 

mutation of customary dues—Agreement, lohether 
can be avoitlccl—Jagirs inSind—Grant, nature of. 

A jogirdar entered into au agreement with 


certain zemindars holding permanent rights in the' 
jagir land, whereby he bonnd himself to accept 
certain rates in cash and kind in consideration of 
the customary dues he was entitled as jogirdar 
to receive. On the death of the jogirdar his son 
brought the present suit to avoid this agreement 
on the grounds that by the terms of the grant con¬ 
ferring the jagir a limited estate'only was conveyed, 
the grantee's rights to alienate being restricted, that 
the agreement did not create permanent rights,' 
and that he was not bound thereby; 

Held, upon a consideration of the history of 
alienations in Sind and the terms of the sanad 
conferring the jagir, that the intention of the 
grantors was to confer a hereditary estate In' 
perpetuity without imposing any condition restrict¬ 
ing alienation: that upon a proper oonstruotion - 
cf the agreement the intention was to make a 
permanent settlement, and that the plaintiff was 
bound thereby. S UibShbbMauohed v.. btuomal, 

US. L. R. I 484' 

Jail Identification— supenn- 

tending, evidence •/, whether necessary—-Court, duty 

of 

Where a jail identification is held in the presence 
of a Magistrate, the Magistrate shoold be produced 
at the trial as a witness, and it is the duty of the 
Oourt to call him before the conclusion 'of the trial* 
A Emperob t>. SuNOAR, 2Q. P. L. R (A) 

L.J.6I6 771 

Jurisdiction— Connected suits—Appeal tn ^ 
■—Appellate Court, whether can arrive at confiiet* 
ing findings. 

Where in a case the plaintiff institated a soit for 
rent as also atitle suit, bat an appeal was preferred 
against the decision in the rent snib only and the 
Judge came to certain findings different from 
those arrived at by the Munsif in the title sail: 

Held, (1) that the fact that no appeal^ was - 
preferred from the decision in the title suit did 
not preclude the Judge from dealing with the 
appeal before him and going into such matters 
as were necessary for the decision of the appeal:- 
(2) that in doing so the Judge had not decided 
anything ihat was outside the scope of the suit or 
appeal. C Nalinakshya Dotta v-Dhon Kbis^a 
Mondal 282 

Jurisdiction of Civil and Revenue 

Courts— Pica(i»fJt:s--Suit owner for declara»\ 

tion of rightful possession, whether cognizable by 
Civil Court—Defendant obtainittg possession pending ■ 
suit—Amendment of plaint, whether should be 
allowed. , ' 

The question of jurisdiction baa to be decided: 
entirely on the allegations in the plaint 

Plaintiffs sued for a declaration that they were- 
in rightful possession of the land in suit, allegiog* 
that the land belonged to them and that the defend¬ 
ant had made a claim on the ground that he was 
the heir of • a deceased occupancy tenant, while as 
a matter of fact he had no title to the land. The 
first Court decreed their claim, holding that the • 
occupancy rights were extinct and that the defen^ 
ant had no rights therein On appeal the Distriw • 
Judge, finding that the defendant had since obtoineo ■ 
a decree from a Revenue i.'ourt restoring him to . 
possession as an occupancy tenant, held that tua^ 
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Jurisdiction of Civil and Revenue 
Courts —ooacld. 

defendant was in legal possession and that the 
declaratory suit could not proceed Plaintiffs held 
a second appeal to the High Oouri: 

Reid, (I) that on the allegations in the plaint the 
suit was cognizable by a Civil Court; 

(2i that the locus standi of the plaintiff to ask 
for relief from a Civil Court hud in no way been 
affected by the subsequent decree obtained by the 
defendant in a Revenue Court; 

(3^ that as the plaintiffs had lost possession 
during the pendency of the suit, they ought to have 
been allowed to amend their plaint and ask for 
possession. L EaramDadv Hossaiv Bakhsh 453 
KotWar— PiWope service tertant—Kotwar losing 
oSice, but continuing in possessionof portion of village 
service holding—Settlement, new, effect of, on arrange^ 
ment—C. P. Tenancy Act (Xl of s. 5tt (2', 

applicability of. 

J. and N. were Kotwars in a village and each held 
one of two fields which constituted the village ser¬ 
vice holding It was subsequently decided that one 
Kotwar would suffice, and the question was which 
of the two should be dismissed; this was decided 
by the parties drawing lots, it being understood that 
the loser would continue for his lifetime in posses, 
sion of the field he was cultivating J lest and was 
thus deprived of the office of Kotwar, but ho con. 
tinned in possession of the field ho was cultivating, 
and the wajib^ul.arz was corrected accordingly. In 
the new settlement some years later the village 
service holding was recorded in tho sole name of 
N ’s son D , who consequently ejected J J. brought 
the present snit for re-instatement in possession and 
oorreotion of the ujajib.uf.ar*. The suit was resisted 
on the ground that the arrangement by which J, 
was displaced as Kotwar but was allowed to continuo 
in possession did not bind the successors-in-otfice 
of and that under section oft (a» of the C. P. 
Tenancy Act, J.'s siib.lea3e exceeding one year at a 
time was void: 

Reid, that section S5 (2i of the 0 P. Tenancy Act 
did not auply that as tho sub-tenancy created in 
favour of J was part of the arrangoment whereby y. 
became the village service tenant, it would b: 
inequitable to permit the ejectment of / merely 
because a new settlement had been made or because 
N. had ceased to be Kotwar N iiiiir.iA 

Dawlatya 749 

Kudima and adima te lures-Ooniui 

to reader service—Rosumption, liability to. dee 
'V Malabar Law |3 

Land Acduisitlon Act (i of 189 ^), 

S. 1 i-Reference by Collector njter jnouc'j atvar»h' I 
wlkdraicn^ legaliti/ of 
The fact that the compenHatiou 
Land Aocjuiaitioti Act is withdrawn by r!r* (Mrly to 
whom it was awarde<l does uob affect the vi^'ht lac 
party who is eatitlod to receive it to havo a referenro 
made to the Cotirt imdor aoctioa S of tlic Ac^.. PHt 
Babit Sahu y. Mahadeo CiCAConiTJu, i L. 1\ . t ; 

2 U. P. L. B. Pat) (19201 Pac J ^6 

S« 23 —Land acquisition — I'tud 
—A$$e$$ment^ method of 
^ a laad ao^juisicioa case th • a of e * 

0atioo oauuot b© eahatjcod tiuou uT c.u- 


Lanrl Acquisition Act —conoid, * 

veyancas of land? which have no 8icnila'*ity] to tho 
lin 1} acquired. 

In awarding c5mp3niation for land acquired under 
the Land Acquisition Act it is unsound to assert 
that the value of a raiyat’s interest is so much 
without specification of the conditions of the 
tenancy. How much is recoverable by a landlord 
from a hypothetical tenant may be determined with 
some approach to accuracy from the rent receivable 
by him But the exact value of the raiyat’s interest 
is dependent on a number of unknown factors. 

In awarding compensation for a vacant piece of 
land the existence of a hypothetical tenant on each 
plot was assumed and calculation was made of the 
respective values of what was designated as land, 
lord’s interest and raitfit’s interest. The total of 
the sums which represented the values of these 
interests was taken as the value of the land: 

Reid, that tho award was based on unsound prin* 
ciples. C Heu Chandra (J Skj'retary ok State for 
India, C fi J 2 it 753 

Landlord and tenant -Additional rent for 
additional area, suit for—Standard of measurement 
— Presumption. 

Where in a suit for additional rent for additional 
are v the standard of measurement set up on behalf 
of tho plaintiff is iiiconsisteut with the kabuliyat 
upon which the suit is based, it cannot be presumed 
that the present staudard of ineasorement was the 
Btaudiud in use at the time when the lands comprised 
within the tenancy wore originally measured C 
Madhabi Sundari Dasya V . Syama Charan Biswas 
310. L.J. ^1.2 748 

- Agraharamdars, liability of, to pay jodi to 

zemindar -Radras Estates Land Act I of 190S^, 
ss. 3 HI), 61—Jodi, whether rent-Interest by 
way of dninayes, award of—Pleadings-Defence 
setting up new case,,whether can be advanced in 
appeal. 

Where a village is hold by afraharamdars, they 
are jointly and severally liable to the zemindar for 
the wiiole of tho joli duo on the entire village; 
the fact that they liavo split up the village into 
sopirato holdings will not relieve them of this 
liability, because any arrangement among them¬ 
selves to enjoy tho land in shares and pay the jodi 
propjrcionately is uoc binding on the landlord, 
unless he consents lo it. 

A di'f.'iico not raised in tho lower Court and which 
sets up ;i new case, ciiuiiot bo advanced in a Court 
of Appeid 

Jodi is not rent as defined in section 3 (li) of the 
Malm-- Kst;ue.s bitii'l and intoiost thereon cannot 
be (•I;ti:.i<-d under section 61 of tho Act. 

In a proper c.ise interest may bo awarded by way 
of damage.^, even th .ugh it is n jt claimable under 
the InLei-eal Act M'T.; n ui-paymont on the duo 
dale. li'T,v-jv.r i-. n .t illicieut to jnstifv such an 
r.waid J\1 .-<1 .•-iHtlJU VlONKlTAM-UUlRAMANIAM V. 

Kl.ivii'U \ sv 11 I,}, I . !. k 552 

-—I)':ni.il oi III;-'—r..rfoiture—Denial, what 

aia.-unis lrre .‘UAL.in.iK Law 13 

- -Tenont, whether can obtain 

yr.-i-'iiplii-.' rijiit I'iniiist landlord—Easement 
■.■cii'io lidimcuf «», hij ,i i*'ir.il forces—Suit to enforce 

■r -■ iir‘ t, -n liutiiiif’hdifrj </. 

A -.un'-.JjLv mcro enjoyiucnt, obtaiq a 
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prescriptive easement against his landlord, but 

there ^ nathing to prerent h.s having a cus omary 

right, or a right hy implied conti-act ’jvith his 
'^*A^servient owner cannot by his own vn-ongful act 

desdov the utility rf the seivient tenement acUvely 

and ihuB claim to have put an end to the easement 
But it by the forces of nature the easement or 
right ceases to exist, an nc.ion 

the easement is not maiatamahle Wl Sahu 

V. Kribhsachani.iu GAJAPATHY.il 1. W eCO J^yo 
' • -- Enhancement of rent, effect oj—Agreement to 

vacate 'icithin one month of receipt oj notice-hotice 
to quit not expiring with end of month, raddtti/ of 

^Transfer of Propetty Act (IV of s. 106. 

Mere enhancement of rent does not put an end 

to an existing tenaney. . , • e^-^c^nr 

Defendant executed a lease m plaintiffs 
on the 30th August IPK', under which rent was fixed 
at Tta 16 per mensem payable on the 2nd day of each 
Hindi month. The lease also contained an 
to the effect that the defendant would within one 
month of receipt of notiiio pay the rent 
without objection. On the 27th 
parties agreed to raise the rent to Ks. 40 per 
mensem, but there was no other change in the 
terms of the tenancy. Ou the expiry of the lease 
o^tho 81 th August 1917 no new lease was executed. 
On the Mil August iHtS plaintiffs sent defendant 
a notice to vacate within one 

of notice This notice was received by the defendant 
on the Itth August, which was the J rd day of a 
Hindi iiioiitli. The defendant having failed to vacate, 
the plaintiffs sued for ejectment aud for recovery of 

(11 that the raising of the rent to Us 40 per 
mensem did not create any fresh tenancy and after 
the expiry of the lease the old terms still continued 

to anply as no fresh ones were agreed upon; 

as there was a clear contract in the 

L Uadha Kisiikn I’. Katan IAL / 

^Merger, doctrine of, applicability of-Bcnt, 

Tbe^dcctriuo of merger can only be applied when 
the interest in the superior right deiinitely covers 

Whore'the ^pla\^ has the right to collect the 
entire rent of ^ a fixed rate holding while the defend. 
tnMiaronly a mortgagee interest in the bolding 

an entirely separate interest in the propnetaiy 

^ItThe d^ 

ia entitled to collect the entire rent. 
tl^P B R MAiiAunt Prasad Singh v. Makki, ^ IL 

^iZil^Occupancyholdiny-Jointtenants-Surrendir 
lu one tenant of his share, validity 

A surrender by one of several joint tenants of 
«.n occuoanov holding of his share in the holding is 
valid Fat RAGiirNATIl lIlA-nKlUER C. .'^TllU 

CHvrTAii, 2U P. L-11 'Pat 97 - 

Ucciipaari, holding, non-transjcrahlc, transfer 

of-Khnsrussession, suit for, by landlord^! •mita. 

Zon cox^menccmenl of-Adverse possession of 


transferee, requisites of^Ahandonmeni-^^ 
Tenancy Act (VIII 0^1886;, a. 

Acfr7Xo/19C8;,s. 18. ^ ._ 

Where there is a transfer of a nou-trapaferablQ 
occupancy holding, it is only on the tbeoiy of 
abandonment wnthin the “eamng of sect on 87 of 
the Bengal Tenancy Act that the 
re-enter and where such abandonment took 
years before the landlord’s suit to rearer *haf 

possession, the only way of ‘vwi^ ! 

limitation to the suit would l» by establishing a 

case within section '8 of the Limitation Act • 

To establish a case of adverse possession 

the landlord by the transferee of a non-transtorable 

occupancy holding it must be shown 

possession was adequate in bJ 

Ld extent The element of P^^Uoity would be 

,,anling if the landlord was not ^ 

transfer, and where the element of publ^cUy. w 

wanting the element of 

wantirg CManolla Kold u. Prasanna KcmaJ 
Occupancy tenant, whether elided Jo c^ 

and appropriate irees^OustoxA-Burd^ oj proM 

RecorZf Rights, entry 

!;r;di‘Ig ilftlbe ?antorXf£ 

”^“n"?:t;yt“ ntorf of Rights is •“f 

benefit of tho a°p;,n whieh the, 

the Court has before it the 

record was prepared ““^J^^^hVcou?! is bound to. 
the correc tness of the [®oord» evidence is suffi. 

come to a finding whether KoBa v, 

cient to justify the entry Pat J^a^i ^^ 

!!!!!!! l^Xri 

Permanent of 

Where m a suit for defenaanfe 

agricultural land in a ryot/ican forhini* 

cfaims a right of pemranent f ““S'’'‘be dona W 
to establish permanency, and thie m y M 
proving a cusWm. a centraot « a MKjr by 

means; and where m such a case . ^ the 

the question, and contrwt is negativea oy^ 

trial I'oiirt, but that Court ^ Court, in 

title untouched, it is * on that question 

appeal, to make a 

pi SF.TUBATNAM AlYABt.VBNKATAC ^ 

(1920J M.W. N.61;2f L. J. 707i 

3 ? M.L.J. 4:6; 22 Bom L. E.5/8. 18 A. U. 

for possession hy 

setting up teJncy-Land, whether comprised .« 
tenancy—Burden of proof ^..laration of title 

A landlord brought a suit for his 

to, aud recovery of P°®?®®®'®“ suit was not 

tenant on the ground ^bat the land i^ ^ 

included respect of the land 

tenancy under the plaintiff in ^as 

claimed. U was found “^tj^ons to the 

not an encroachment, nor . 

laud forming the tenancy of the defendant 
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' Held, tbat the onus of proving that the land was 
included in the tenancy of the defendant lay on the 
defendant. C Nabin Chandra Natu v. Tibthabasi 
BflOWMIK 1.0 

Under-n^iy^b,status of—Lands held as korfa 
ohasi or korfa raiyati — Appeal, second—Point 
involviTig question of fact not raised at trial, whether 
can he taken in second appeal. 

Where in a kabuliyat the holdings are described 
M korfa chasi and korfa raiyatt and the predecesaors- 
in-interest of the holders under the kahuliyat had 
portions at least of the lands oompriaed in khas 
cultivation, the status of the holders is that of 
UDder>raiVa^s. 

A point which ought to bo, but is not, taken in 
t he trial Court and in respect of which no direct 
evidence is given cannot be taken in second appeal, 
especially if it involves a question of fact. C Anwar 
Bewa V Sdek-hdra Nath 844 

LG^SCi construction o/—latimrari lease, duration of. 

A lease, described as w/imrari, which contains no 
specific olanses referring to succession and trans¬ 
fer, h good only for the lifetime of the lessee, 
and, by itself, is no defence to a notice of ejectmcMit 
against the successors of the lessee. U P B R 
Hardutt SiNQH v.Jaikaean Singh, 2 U. P. L. R 
{B. B.) 656 

— Sub-lease by lessee — Breach' of coventint _ 

Lessor, right of, to recover damages or rent from 
sub-lessee. 

Where a lessee in contravention of the terms of 
his lease grants a sub-lease, the lessor has no cause 
of action against the sub-lessee either tor rent or 
for damages, his right to recover daniai^us for 
breach of covenant being restricted to the lessee. 
N SiTABAU Maharaj V. Narayan 268 

■ ' ■' Leases of nub-soU rights, grant of, effect of. 

The mere grant of leases by the teunro-holdor 
which purport to grant sub-soil rights will not in 
itself give to the tenure-holder a title to the sub¬ 
soil rights by adverse possession What must bo 
considered, in order to decide the question of adverse 
possession, is the evidence of actual working. Pat 
Komar I bbmatua Nata Malia u. Meik, i 'B20; Pat. 
146; 5 P. L. J. 27a: I P. L. T. 860 184 

Legral Practitioners Act (xvin of 

1879), ss. 36, 39 — proceedings under Legal 
Practitioners Act —Revision. 

The enquiry under section '.0 of the Legal 
Practitioners Act is of the nature of a depurttn-'uial 
enquiry, and it is enough if it is conducted in sm li a 
way that the officer enquiring acts with Mibstantial 
justioe and gives the person against whom procoud- 
iugsare being taken an opportunitv to sh.w caiiso. 
S Molchand, In le, 13 S. L. K, 2 Cit L. r. 
44<i 433 

Letters or Administration, n 

for, by two preaone^Status of ona and 

of other ditputed^Prooddure. See Probath and 

Adkinistbatiov AoTiVop \ H 764 

Letters Patent (All.), cl. 8 - ^'akil prepo r* 

an/1 pres^nting petitio7i, yfithout authority from 
his elUnts—Misconduct. 

^ Vakil prepared and presented t'y a Soasiona 
^ coorae of a criminal trial u .^tatenionb 
which purported to be a petition nauint' from Uia 
9 Ucnt 8 and drafted on their insf r»u*uo»!', 


in truth and In fact it was a petition which origi- 
nated with him and in respect of which ho had 
lecoived no instructions, and ho put therein allega¬ 
tions which were made recklessly and without any 
reasonable grounds for belief: 


Held, that he was guilty of professional miscon¬ 
duct. A A Vakid./u the matter of. lb A. L. J. 4’P; 2 
U. P. L. R. (A) 1-0; 21 I'A L. J. 4C9i 42 A. 450 501 


-(Cal.), cl. I 2 —Properties situate partly 

within and partly without ordittary original civil 
jiurisdictiou of High Court—Leave to sue, competency 
of—Jurisdiction, want of—Hea judicata— 
—Sub-mortgagee, remedies of—Suit against mortgagor 
— Court, proper. 

The Calcutta High Court is not competent to 
grant leave, under clause 12 of its Letters Patent, 
to enforce a cause of action in respect of properties 
situated partly wit;.in, and partly without, tlie local 
limits of its ordinary original civil jurisdiction, 
and a decree so far us it affects proj)erties without 
those limits must he dei.'tneil lo Jcive heen made 
without jiirisdiclien. 

'A here u Com t lia.-, ie> juri.sdiel inn orei- the sub- 
jccl-niattor of an action iu wliicli an lu'dcr i.< iiiado 
such order is wholly void ami cannot operate as 
res judicnfii. 

\ sub-mortgagee i.s entitled ro bring a suit 
.against his morfgairor and lo realise the dues on 
I.;.- mortgage by sale or foret-losure. It is also open 
to a sub-morTpi j;ee, blit l>y n«) means obligatory 
on him, to frame hi.-' suit in sU'di a ^^av a.s nut ouly 
(u enforce his riirii’--' und-'i' Jci.s teui nioitgjigo 
but (o cnfoice tl-i- original nioi'*.:,ii;c again.st the 


ni 


inort »r <*{ n*' m* . -'l 

may tiiu.s be content tu cut oil' tlio oniiitv of 
redemption i<f In- in ’iigagur Iio niay at his 
choice, by a sail properly framed, eut off ()i’« e(piity 
of redemption not merely t>r his mortgagor but 
also of the mcrtgAgvU* of his :nort{^gor. 

Where the propcriios cornpriseil in an original 
mortgage arc situated in the Jlufassil, tlie mort¬ 
gagee by the grant of a .suL-mortgago along with 
a mortgage of property in tbo town of Calcutta 
is not entitled to have the forum rdtered in relation 
to the eidurceini'iit of (lie original mortgagee As 
between tim meiigjigee and the sub-mortg’agee, a 
.x-iit toenforce (he :^“curity may liitiiigly be instituted 
on the Original Jiiib* of tho fligh (’uurt ut ' aleutta. 
li lt as tli • origimd jnort'r.agor could have been 
Filed by bi.s moi tgag-e in respect of liabilities 
arising out of iho mortgage transaction only in 
tlio .M uf.is>-il (-''lin t, (he mortgagee, by granting a 
m-'rt.' i te i') a (bir I per^'Ui of liis interest as iiiort- 
:- id by incb'diiig in tliat d-icumeiit a property 
in i ideui 1 . 1 . ‘••'ntot be pi imilted (o |)rejiu]ice the 
podti'i'i of hi: HI'riLeiL'oi ar.d Io render him liable 
to bo .KU‘-d in :i Coin r odicr i ban 1 he Mufussil ('ourt, 
c ^Vl'-laU.'-A Kl Il'ini; L)K r .V-l.ti: .VAfH KilllTTRT 
!. . Ji f. 'V. X .;:;i 533 

Limitatiori—dd^p^ihin, ri,-h* to challenge, barred 
!-g liiiiifation--Cijt to a'ioph’d son, whether can 
he i-n/voc/i-.-'i by rreersionen’. 

Wliere au a’i'ioiiuTi rotiiains unchallenged, nO(j 
tb“ rL'br to ?nn>i !e-h i' is I an-, d by limitation, 
gil t subre'pi'.'ui ly in lu.Miir of the adoptg^ 

uoi) does no* "iv'. lin- riAevtiiotiev: a fresh ORtise qv 
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action, in that it does not involve any further denial 
itheir rights than, was involved in the adoption. 
Khushal Singh u. Haxda,2 U. P. L, B. 

i 

Limitation Act (IX of 1908), s. 4, 

arplicahility of, to private ayreementshetweenparties 
—Agreement hy decree-holder to set aside sale on 
payment of decretal mortey by judgment-debtor 
within certain time—Payment beyond time fixed 
but on re-opening of Court, effect of. 

Section 4 of the Liniitatiou Act does not apply 
to a case where a certain date has been fixed for 
the payment of money by agreement of the parties. 

A decree-holder agreed to set aside the sale of 
the properties of the judgment debtor if the latter 
paid up the decretal amount within two months 
of the date of the sale. The Courts wore closed on 
the last day allowed for payniout and the decretal 
amount was deposited on the day that the Courts 
re-opened; 

Beld, that payment not having been made witnm 
the time agreed upon, the sale could not be set aside. 
Pat Adta Singh V. Nasib Singh. 1 P. L. T. 

4—Ctvii Proceiiurc Code (Act V of 
0. vn, T. ^-Plaint hied on day Court 
re-opened after vacation - Limitation, e.Tpiry oj, 
during vacation—Plaint omilling to state cause of 
delay—Plaint, whether liable to be rejected— 
BridenceAct (I of «• 57 {9)—Judicial nefice 

_ Holidays notified— Duty of Court. 

' Although under lule 6, Order VII, of the Civil 
Procedure Code the plaint in a suit tiled after 
expiry of the period of limitation should show on 
what ground exemption is claimed, yet an omission 
to do so in respect of a suit tiled on the day the 
Court re-opened after its summer vacation, the 
period of limitation for bringing which had expired 
duriiu’’ the vacation, w'ould not entail dismis.-al 
of th^ suit, because under section 67 of the 
Evidence Act the Court is bound to take judicial 
notice of any public holidays notified in the Olhciul 
Gazette, and the plaintiff is entitled to presume 
that the Court would take such judicial notice. 
The proper course for the Court iu such a case is 
not to dismiss the suit hut to require the plaint to 
be amended. N Tekchand i*. Patto 926 

-S. 12 —Time requisite for ohtaitiing copy 

—Application for copy, dismissed for default— 
Copy of decree obtained by party other than 
apfellant— Appellant, whether entitled to deduc¬ 
tion of time for obtaining copy. 

Inasmuch as the law does not require that the 
copy of a decree accompanying a momorandum of 
appeal should have been obtained by tho appellant 
himself, the provisions of section 2 of the Limita¬ 
tion Act would apply where a copy of the decree 
appealed against was obtained by another person. 

Where, therefore, an appellant applied for a copy 
of a decree, but his application was dismissed in 
default of paying the necessary fees, and he 
presented an appeal aooompauied by a copy of the 
decree obtained by another person: , . . 

Held, that, under soch* n iv of the Limitation 
Act be was euiitieO lo an exclusion of the time 
occupied in obtaining the copy in ooropntuig the 
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period prescribed for the appeal. M Aminudim 
Sahib V. FyariBi, 11 L. W. 370; S8 M. L. J. 
(19201 M.W N 246; 43 M. 638 73 

-S* 12—Time requisite for obtaining copy- 

judgment pronounced on first day of vacation—Copy 
applied for several days after re-opening of Court- 
Period of vacation, whether can be excluded from 
time for appealing. 

Where a judgment is pronounced on the first day 
of the Court’s vacation, and an application for a 
copy is not made till several days after the re¬ 
opening of the Court, the applicant is not entitled 
to deduct the period of the vacation, as time 
requisite for obtaining a copy under section 12 of 
the Limitation Act, from the period prescribed for 
presenting an appeal- M Donopudy Subbamantam 
r. Ncne Narasimham, 11 L. W. 483? (1920< M. W. 
N 29.' ; 38 M L. J. 46Sj 43 M. 640 O' 

- s, 19 —Mortgage Redemption — Acltnow- 
lodgment by mortgagee—Limitation-Burden of 
proof. . 

Where in a suit for the redemption of a mo^ 
gage the plaintiff relies upon an acknowledgment by 
the mortgagee to establish the subsistence of the 
mortgage, it is for him to prove that the 
lodgment was made before the expiry of thepenw of 
limitation and that he had a subsisting title at tne 
date of the suit A A-UP Singh v. Fatbb Cband, 

2 U. P. L R lA) 187 & 268; 18 A. L. J. 7^9; ^ ^ 

675 

— I St 20—Port-payment of pr»nc»|wl 

irntinp. what must contain^ Kaiension of limitation. 
If the fact that a payment is roade^ by a 
to a creditor appears in the handwriting of the 
person making tho payment, and if it appears on 
the evidence in the case that the payment was in 
part satisfaction of the principal of^ a debt, the 
requirements of section of the I imitation Ac 

would be satisfied. B Sakharah Makchand OuJAB 

r Keval Padamasi Gujab, y 2 Bom L. E. 313; 

-S. 22—Parly already represented, joinder 

r.f, a,ter expiry of limitation, effect of, ^ 

If a person is already represented in a suit by .a 
parly to tie suit, his joinder is not (be joinder of 
a nt w plaintiff or a new defendant, within tM 
meaning of section 2.4 of the Limitation Act. N 
Nabh ru Narain aoP 

-s. 23t Sch. 1, Art. l29-/n.j«"®* 

tiony sxlit for — Continui-ng toroitg^hifnttatton — 

'J ominus a quo* . .. 

Article i20 of the limitation Act, being the 
residuary Article, prescribes the period of limitation 
for a suit for injunction, bnttbe #erm»ni«a quo is tn® 
date when the right to sue accrues. 

Plaintiffs sued for the issue of a perpetual 
injunction restraining defendant from^ di^^arp®ff 
luin water on to the roof of the plaintiffs P 
through a ©amaZa: ^ . 

Held, that the plaintiffs had » 
action on each occasion when the defendant w* 
charged water through the pamala on the plaintms 
MK)f and that they were entitled to rely 
last occasion when this was dot e as the 
point of limitation. L KuR Moiiammad v. GAUW 

^UAKKAB.E XJ. P. L. 1 16 
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-S. 26 —Bight oj way—Open 

naer for iO years ^Presumption Appeal, second — 
Failure to make presumption allowed by law—Error 
of law. 

An open user of a rlKbt of way continned without 
interruption for a period of orer 20 years and not 
shown to be attribatable to permission or snfferance 
on the owner’s part is prima facie evidence of 
enjoyment as of right within the meaning of 
section 26 of the Indian Limitation Act. 

The failure by a Court to make a presumption 
allowed by law amounts to an error of law. L 
Diwan V. Jagta, 1L 206:113 P L. R. 1910 728 

—s. 28, Sch. 1, Art. 47— Scope of 
Art. Criminal Procedure Code (Act V of 1898^, 
s. 146— Possession proceedings—Attachment of 
property and appointment of Receiver ~ Suit challeng¬ 
ing hiagisirate’s order by party aggrieved Limita¬ 
tion-Failure to sue withtn time ■ Extinguishme-.c 
of remedy. 

The suit contemplated in Article 4'« of Schedule 
I to the Limitation Act is one for possession by a 
party against whom an Oder is passed by a Magis* 
trate The principle underlying Article 4? is that 
as possession is outstanding, the party who is out of 
it should sue within three years to recover it. If he 
fails to sue within that period then under section 28 
of the Limitation At his right to possession is 
extinguished. M SotAi Aumal v Joqi Chbtty, 10 

L. W. 6<7 2r M L. T 6< 675 

-Sch I, Art. 67 — Book entry, whethei 

bond—Suit for recovery oj money due on book entry 
—Limitation 

A book entry containing a promise to pay at a 
certain rate of interest and attested by witnesses is 
a bond, and a suit for recovery of the money due 
thereon is governed by Article 6' of Schedule 1 to 
the Limitation Act LHasi Singh u Fazal I 17 
- —— Art. 68, applicability of — 

Probate and Administration Act (V of s 78 

—Administration security bond, suit on—Limitation 
applicable. 

An administration seonrity bond is nob a bond 
subject to a condition as contemplated in Article 6S 
of Schedule I to the Limitation Act, consequently 
the period of limitation prescribed by that article 
does not apply to a suit brought upon a breach of 
the terms of the bond Article 6S applies to a bond 
which is to become enforceable only when a specilled 
condition is broken. The obligation to sue under 
an administration surety bond is liable to bo 
enforced at onoe, and can only be avoided by the 
sureties showing that the conditions laid down in 
the bond have been fully carried out, or cuiriud out 
as far as possible up to the time of tbo suit The 
right to sue on such a bond accrues on failure 
of the administrator to comply with any of the 
conditions, or on the administrator putting it out 
of his power to comply with them. L B Ko Pi7 
Ma Thein Yin, 2 Bur. L. T. 225 968 

-Arts. 115, 120 — Suit for 

return of goods delivered with interest in kind— 
Limitation applicable. 

Plaintiff sned for ^ mantj of wheat, alleging 
the defendant bad signed a balunce in bis i'avuur <!' 

► i mnni. with interest payable in kind at iliu ra'.“ 
of 5U per cent, per annum; 
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Held, that the suit was governed either by Article 
ll.S of Schedule 1 to the 1 imitation Aob, in which 
case limitation began to run when payment was 
demanded and refused, or by Article i20, and that 
in either case the suit was in time. L Soran 
Singh v . Muhammad Din 162 

- Sch. I, Art. 116 —Suit to recover 

arrears of rent .under registered kanom deed— 
Limitation. 

The period of limitation applicable to a suit 
recover arrears of rent from the assignee of a person 
holding nnder a registered kanom deed is contained 
in Article 116 of Schedule I to the Limitation Act. 
IVI Kannan Nabayana.n v . Muthalpuredath 
Ramunni, II L W. 828 241 

■ ■ Art. 118, applicability of— 

Suit for possession questioning validity of adoption— 
Limitation. 


A suit for possession of property where the 
plaintiS questions the validity of an adoptiou is not 
governed by Article 118 of Schednle I to the 
Limitation Act N Sonibai v Dhanraj 620 
— " Art. 132 — Mortgage—Charge, 

nature of—duitto recover mortgage money wrongfully 
received by defendant—Limitation. 

Plaintiffs, two out of the three daughters of one 0. 
who died li years before suit, sued for possession of 
2 /.<rds of certain immoveable property and mortgage 
money realised by the defendants after G,’# death: 

Held, A' that the money re.ill.sod by the defend, 
ants represented the security which the plaintiffs had 
under the mortgage and did not cease to repre.sent 
that security by reason of the defendants having 
wrongfully received payment thereof from the 
mortgagors; 

(2 that the suit was governed by Article 132 of 
Schedule I to the Limitation Aot and was within 
time. L Aso v. Harna.mi, 2U P. L R. (M |i4 944 

' Arts. 140, 144— Devised 

propeihj, suit for possession of-Devisee in possession 
— Limitation applicable. 

Where the purchaser of the rights of a devisee 
sues to obtain possession of the devised property, 
the period of limitation applicable, if the devisee or 
his transferee ha.s once obtained poifge.ssion, is pres- 
crilied by Articio i44of Schedule I to the i itnita. 
tioa Act. If the devisee has nut obtained possession 
the suit must be brought within the period prescribed 
by Article l*.0 of that Schedule. N r. 

Niikaniu 929 

' Art. 142, applicability of _ 

Possession ayi'l ili-pos$essioH — Burden of prooj 
111 orderto avail himself of the period of limita. 
tioi) p c'cribed by .\rticle 14 of Scliediilo i to the 
Limitation Act, the plaintiff in a suit for pos-session 
of immoveable property must prove the di.^po8He8• 
sioii which he alleges, and that he was in possesBion 
within twelve years of tho suit. LB Mcthia CllETTY 
c. Iukvar, U Unr L 'J‘. 234 951 

-- Art, 142- Possession and 

disposs.'ssu'ii ■ Suit for pvssessioti — Burden of proof. 
When u plaintiiT brings a suit for possession on the 
aliegution that while in poasossion ho was die, 
po-:RC38yd by the dcfemhiiit, ho must show when 
exactly ho tlispossc-scd and ho must bring hia 
snit within 2 ycar 6 of the date of disposBcssion. 
Pat Buikhan u. Mardan Ali siq 
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- > " > Sch. If Art. Gustom—Gift — 

Dcmee, failure of direct line of—Reversion of gifted 
property -^Trespasser, possession of, whether adverse 
lo nearest reversioner or all reversioners—Trees 
planted by donee, whether revert toith the land — 
Compensation. 

Where on the failure of a donee’s line of descend' 
ants the gifted property is taken possession of by 
a trespasser his possession is adverse, within the 
meaningof Article 144 of Schedule I to the Limi* 
tation Act, to the nearest reversioner who is entitled 
to claim immediate possession of the property and 
not to the more distant collaterals who cannot at 
once claim possession. 

A donee has a precarions tenure of the gifted land 
and any permanent fixtures, e g , trees which he 
attaches to it and any permanent structures which 
he erects upon it would, in the event of the failure 
of his direct line, go to the reversionary owner of 
the land, and not to the collateral heirs of the 
donee The latter are not in snob a ease entitled to 
. ny compensation. L H&bkah4)I v. Oasondhi, 1 . Li 

2l0i lU P L. R. 1920 733 

-- Arts. 166, 181 —Execution 

of decree—Sale of properties belonging lo stranger — 
Application to set aside sale — Limitafion. 

Where the property of a stranger to execution 
prooesdings, ». e, a person who was not a party to 
the decree, is attached and sold, the sale is void 
for want of jorlsiliotioo, and an application to set 
aside such a sale would not be barred if made 
within the period prescribed by Article 181, of 
Schedule 1 to the Limitation Act Article 16& has 
no application to such a case iVl Shrshaoiri Bao 
t’. Srebnivasv Bao, SS M. L J. fii; M. W N. 

l:’,7;4a M. 3l3 263 

. — — I i,.»i Art. 131 -Applicatioa for 

restoration of application to set aside ex parte 
decree dismissed for default—Limitation appli* 
cable See Civil Procbourb Coob, 0. IX, b- 325 

Art. 131 —Execution of decree 


—Interposition of bir to execution - Fresh appliea^ 
tion, when to he made —Limfiation 
Where a bar is interposed which prevents the 
holder of a decree from carrying on execution, as 
for instance, where execution is restrained by injnnc. 
tion, he must, to save execution being barred by 
limitation, come into Oourt within three years of 
the removal of the bar under Article I8i of Schedule 
I to the Idmitotion Act, A Balwant Sixqh v. 
BoDu Singh, i8 A. L J 6425 vj a 66 t lOOS 

- Art. lei -Execution of decree 

—Sale set divide^Fre$h application for execution ^ 
Limitaliov -Appeal, pendency of, whether bar fy 
applying for execution. 

Where a sale held in execution of a dec'ee is set 
aside, the decree-holder has a period of three years 
from the date of the order setting aside the sale 
to a<'ain apply for execution. The fact that the 
order forms the subject of an appeal is no bar to 
the inakin.* of an application for e*eoution during 
the pendency of the appeal within tli i aforesaid 
perio<l of three years. Pat AMJAD »». 

Shyam L>l 1004 

-- —Arts. 181, 182— Mortgage^ 

decree— Application for orde.’ absolute —Repml of 
sa. 8S, 89, Iruns/er of Property Act, before expiry 


Limitation ACt^-eonbld;- 

? 

e * 

of time fixed for payment—^Prior'appAieation'ibti'liin t 
three years, diismissat of—Final ‘ decree, application I 
for, wheth^ necessary—famitationi - - 

A mortgage decree having been passed- on IGth 
December t908, the decree'bolder applied on 2nd 
December 19tt for an- order absolute for sale. 
That applioatiou having^ been’dismiseed for default, 
the decreo'holder again applied for an order 
absolute on 2tth April 1914: 

Reid, that the deoreo'holder had a right to make 
the application for order absolute on 2fith April 
1914 aud that the right was not barred l^ 'Article 
182 of Schedule 1 to the Limitation Act or by 
section 48, Civil Procedure Code. 

Per Sodusiva Aiyar, J —A decree passed under 
section 88 of the Transfer of Property -’Aot gay®, 
a vested right to the deoreo'bolder to apply iu 
execution for an ordw absolute and the'.repeal 
of the said section by Order XXXIT,- Civil 
Procedure Code, conld not take away this r ri^t. 

Per Spencer, /—The application of ^nd Debember 
IWiI was a step'iQ'aid of execution but if it were 
deemed necessary, owing to the introdaotion of 
Aot V of 9J8 while the suit was pending, that cm 
decree'hol Jer shoold apply for a final decree, the 
applications of I9H and i914 might be treated as 
applications under Article 181 of the Limitotion 
Aot for a fintl decree, the second application ^*"8 
treated as a continuation • or revival of the 
M GaNAPATHIYA PiLLAIV GOPALA AITM 00-3 

Lunacy Act (XXXIVof I8S8), 

ings wnder—Order of Judge and depostiwn of 
lunatic, whether admissible in subsequent su*t 
against lunatic Hindu Law—lnhentance—Mentat 
affection, whether disquaUfieation, ' 

Although the order and the report made • by » 
Judge in a proceeding in lunacy nnder Act 
XXXIV of leS-i do not fall within either sections 
40, 4t or 43 of the Evidence Aot, yet in a fODse* 
qoenfc suit against the lunatic they are admissible 
in evidence under other provisions of the 
But the deposition of the lunatic taken m theluna^ 
proceeding would not be admissible m 
unless he is examined in the enhseqaent sui, 
it is admissible only to contradict any evidence 
which he gives in- the subsequent suit. . 

According to Hindu Law mental affection, t» 
disquaUfy a person from inheriting, must be of soon 
a nature that a man is thereby debarred or inoapawe 
of performing the funeral rites and offering CM 
proper funeral oblations. C PadmabutH DA« ^ 

BovohaliSbal,-4 0.W.N. 87H 5^ 

Madras Estates Land Act (i 

I bOS), S. 3 (2l, (5>, (11V 

—Grantee of lands in permanently settled #SW 
whether Hand-holdei'-‘Rents,’ in cl. (61, 

Per Wallis, 0. J.—An inamdarto whom lands sm 
granted by the zemindar after the settlement oat « 
the lands included in the permanently ^ 
estate is not a ‘land-holder’ within the dehmt»<» 
clause 5 of section 3 of the Madras Estates Lana 

^ Thpre is no sufficient reason for refusing te ®PPjj 

the definition of ‘i-ent’ in danse 

‘rents’ in clause action 3 of tb® 

Estates Land Aot, and full effect can be giv 
that definition by reading the latter part of it a? 
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intended to include, as it says, persons entitled to 
collect the rents due to the ovrner of the estite, suoh 
as farmers or assignees of suoh rents hy way of 
mortgage, etc InauM and ander^enurra in larger 
estates which do not consist of one or more rillagcs 
but are of lesser extent are not within the operation 
of the Act. 

Per Sadostva Aiyar, J —fdiitenting).—An inamdar 
to whom lands were granted by the zemindar 
after the settlement out of lands included in 
the permanently settled estate is nota‘land.holder’ 
within the definition of clause (<>1 of section 3 
of the Madras Estates land Act. M Gadadhara* 
00» V. SOBYANABAYANA FaTNAIK, S8 M. L. J. 3 A?; 
(1920) M. W. K. 603; 12 W 7J 92 

— SSi 3 (II)* 61 —Jodi, whether rent, 
Jodi is not rent as defined in section 3 (11) of the 
Madras Estates Land and interest thereon cannot 
^l>e claimed nnderseotion 61 of the Act M Singa- 
BAJO ySNKATASDBBABAHAMAM V. PAJAH OY VeNXATA* 

GiBi, 11 L. W.623 552 

Maintenance g'rant —Uashabara bandegi 

patra, eomtruction of —“Douhitranshi,” meaning of 
^Sueceesion Act (X of l8QbJ^ e. 160, applieahility 
of. 

A maehahara bandegi patra (maintenance grant) 
executed iu favour of his daughter by a zemindar 
of considerable means having no son, recited that 
the daughter had been receiving a certain sum 
of money from his zemindari for her niaintcnauce 
and other expenses, and that unless some deed was 
executed objection might be raised in future to her 
getting the ‘‘settled amount of maintenance" which 
was, therefore, made **kaim'’ permanent by the 
deed and it was, farther, provided by the deed that 
the daughter would get the same in **douhitransha”: 

Held, 111 that the grant was intended to be per 
petual and was not limited to the life of the daugh. 

• tor's sons: 

(ii) that the word ^‘dotthitraneha," was intended to 
mean “in the line of the daughter's sons " 

The principle enunciated in section 16^ of the 
Snooession Act cannot apply when a contrary 
intention appears in tho document. C R.\JtAKUi 
Dbbya u, Sarola Bdndabi Dbbya 803 

Malabar Law ^IfOndlord ani tenant^Dcnvil 

of title—Forfeiture • Denial^ what amounts to — 
Kudima and adinia t6Dures~£^eiiiu2 to y<:ti.der 
eervice — Resumption^ liability to 
Iq order that a denial of tbo landlord^^ title by a 
tenant maj operate aa a forfeiture of the te!iaui*y, 
each denial must be brought liome to L^ic knoM • 
ledge ef the landlord, and it must be uii;?oai*ocui 
dear. The mere aGceptan(;i3 uud roteutiou uv u 
tenant of a dooument in whicli bo is :\)ok*‘Xi oi 
thejeamt would not operate as a U .ui.ii of 
landlord's tide, but the setting up of a • 

title would. 

la the oase of iJkdima and aditu-i tenurr:- iit 
UalabaTf a grant made for past sc. vic s cauu;t ! •* 
fa^amed, but a grant made for fulMo? so- \ ^ .:i 

be resumed for failure to porforni lii(' .l i^l t 

denial of title is tantamouat to a deui<;I lo 
services M KoitANGERYTIl UaMMI.J '.’VIU iCi'M- 
MATAMuiiLAinir. MABiyoM.\fi, il L. \\\ .-ih 
M. W. N. 332; 43 M. 480 i ^ 
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— ' — Tar wad —Agreement by karnavan for benefit 

of tarvrnd'—Junior member not eontuUed -.-Agree.. 
men!, whether valid 

Wherd an agreement is entered into by the 
karnavan of a Malabar tarui^d for the benefit of 
the tarwad, the fact that a junior member waS; 
not consulted about it is not a legal ground for in¬ 
validating the agreement. M VR.voAVATa Baja 
VASUDEVA l’. NaITHILATH MATATHtL, 27 M. L. .T. bi 

199 

Malicious prosecution— Dime^eir. suit to 

recover—Reasonable and probable cause, absence of 
— Burden of proof. 

In order to succeed in a suit to recover damages 
for malicious prosecution, the plaintiff mast prove, 
among other things, a> that he was acquitted in the 
criminal proceedings, (6) that the defendant was 
actuated by malice in instituting the proceedings, 
(c) that damage was caused to him as a result of the 
prosecution, and d) that there was absence of reason¬ 
able and probable cause on the part of the defend¬ 
ant. A Nazir Hasan u. B.^khtawas, 2 U. P. B.. 
(A. 17 161 

Maliciously procurlngr order of 

Court— sail for-M^liceg absence of, 
effect of. 

In the absence of proof of malice or ita equivalent,* 
a suit for damages fur having wrongfully procured 
an order of Court appointing a Receiver will not lie. 
LB M. L. P. K. rneiTV v. Supaya Maistby, 
12Bdr.’.T. J39 960 

Martial Law Ordinance (fV of 

1919)* appltcability of — Ordtnanre, whether 
confined to persons taken in the act of committing 
an offence specified in Regulation X of 1904— 
(government of India Act, 1915 (6 an/l 6 

Qeo F, c. 61', ss 65 2), f3 , 72—Government of 
Irtdia A Amendment) Act, 1916, (6and7 Qeo. V, c. 87» 
s. 2 (2)—Restrictions on powers of Indian Legis¬ 
lature — Right to be tried by ordinary Courts, whether 
can be taken away—Laws affecting allegiance— 
"Repugnancy" between Indian Statutes and Acts 
of parliament, how Jar invalidates Indian Statutes, 
The Martial Law (Further Extension) Ordinance, 
1919 Ordinance No. (IV of 1919* is not confined in 
its afiplicatiun to persons taken in tho act of com* 
mitting one of the offences specified in Regulation 
X uf or to the persons and offences described 

iu Martial Law Ordinance 1 of 1919, but extends to 
nil off'-necs committed on or after March 30th, 1919. 

Section G*', sub-scutiou (2i uf the Government of 
luitia Act, 1915, docs not prevent tho Indian Go- 
veromeiit from passing a law which may modify or 
aiTeci u rule of llio constitution or of the common 
law upon the obs-rvmiCP of which some person may 
roocciv.* «)r ullego tint his allegiance depends; It 
iefi“'S oely (o laws v.liich dirootly affect tho 
;iU"eiai.c<3 « f I he subject, a'» by u transfer or quali- 
ui-nri ni ''f tiio .'illegiutice or a nioditication of tlio 
obiig.i'loii tiioroby imposed 

( Jb • ■rr:.-! iijtis ol Pheur, J., in Ameer Khin, In (he 
, • I’.'' “ (>/, t) 9 L It. niul *59 at p. 477, apj) oved 
was lugijfd ihat Urclinaiico IV’of 1919 contra* 
i.. uc« B:-cii ui fi.> 3' of the Govorumont of India 
ilM-**, wiiicli piovcDts cli<; hidiun G>vornine!it 
f 10*11 •iiiijj iweiifig any t'uurt otlior than a High 
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Martial Law Ordinance— concid. 

Court to aentenoo to death any of Hia Majesty’s 
subjects born in Europe, the Ordinance containing no 
exception in favour of such subjects : 

Held, that the Ordinance may properly be describ¬ 
ed as repugnant to the Act so far as British-born 
subjects are concerned, but that it is void only to 
the extent of that repugnancy, t. e, in the case of 
His Majesty’s subjects born in Europe P C Bdgga »•« 
Embbror, t ‘1120 1 M. W. N. 326; 2 U. P. L. B. (P. 0 ) 
60 * 24 C. W. K. 660; 18 A L. J. 456; 22 Bom. L. K. 
609; 89 M. L. J. 1; 12 L. W. 296; I L. 326; 21 Cb. ^ 
J.46** 440 

Material Irregrularltyi what amounts to. 
See Agra Tbsanct Act, a. *86 _ 287 

lYllnoi* _ Contract hyguardian, when binding on 

minor’s estate^Creditcr, rights of—Subrogation.^ 
Where a contract is entered into by a guardian 
on behalf of a minor in a case in which the minor’s 
estate would hare been liable for the obligation 
incurred by the guardian under the personal law to 
which the minor is subject, a decree might be passed 
against the estate of the minor. 

”where a guardian borrows money for the neces- 
sities of a minor in such circumstances as t.o give 
him a right to be reimbursed from the minor's 
estate, his creditor may in a proper rase be subro- 
eated to the guardian’s rights. N Cuuogalal 
Mbghbaj 0. KanuayalalTarachand 740 

- Guardian ad litem, o/—Bis- 

qualified person appomted guardian—Minor, whether 
represented 

if the law absolutely disqualifies certain persons 
fiom being appointed guardians ad litem, the 
appointment of any such person in that capacity 
is a nullity, and the minor is not at all represontsd 
irv the litigation. O Drigpal SiNGH v Sokhnandan 

Lal, 7 0. U J. 164; 2 U. P. h. B. IJ. 0 ) 96 299 

Misjoinder 0 /couses OJ action against separate 
defendants—Oojection to use of irrelevant evidence 
not takenin trial Court, effect of. 

Where a plaintiff in disregard of the provisions 
of the Civil k'rocedure Code unites in the same suit, 
not merely several causes of action, but several 
causes of action or suits against separate defend- 
ants with the result that in effect the litigation 
is conducted and treated throughout as though the 
Aefendants are a community with common interests, 
he cannot be heard to object to the use of evidence 
Lainst him as irrelevant, but to which the irregu- 
laritv of his procedure has given relevance and to 
which be took no exception when it was tendered at 

trial P CSBTURATNA.M AIYAR V VlINKATACHALA 
GOUHDUN, (1910a M. W. N. 61; 27 M. L. T. 02; 11 
I W 399- 38 M. L. J. 476; 22 Bom. L. E. 578; 18 A. 
Ij* j 707» 43 M. 667 1 17 

MQft g ^gC— Co-mortgagees, position of—Payment 
* to oM co-mortgagee, whether discharges mortgage. 

Co mortgagees must, unless the contrary is shown, 
he regarded as having a separate interest in the 
money advanced, although they take a joint security, 
and must be treated as in the position of tecanis- 
in common and not joint tenants. Therefore, a pay¬ 
ment of the mortgage-debt to one of two mortgagees 
would not amount to a discharge of the mortgagor’s 
Hahilitv to the other mortgagee. Pat Abbas v. 

UlSRl lit, 1 P. h. T. 339; 5 P. h. J. 376 403 


M o rtfiragre—contd. 

■— Consfruction of document—Deed stipulating 
for redemption on payment of mortgage-money 
and charging property with liability for principal 
and interest—Redemption, sum payable on. 

Where a mortgage-deed stipulates for redemption 
of the mortgaged property on payment by the 
mortgagor of the mortgage-money, and states that 
the property is mortgaged for the principal and 
interest, the mortgagor can only redeem on pay¬ 
ment of the priaoip4l sum and the interest due 
thereon. L Ghanisham Oa8 v Mobabik 57o 
■ - < — Hypothecation of future crops, when 
becomes complete—Suit against transferee wthout 
notice, whether maintainable Revision— Misappre¬ 
hension of nature of confracf, whether material 
irregularity. 

A hypothecation of future crop becomes com¬ 
plete when the crop is grown and the produce 
realized, and is enforcible against a transferee of 
such produce with notice of the obligee’s equitable 
interest but not against a transferee withont notiM. 

On the 4th January I9i8 G. hypothecated the 
coming rahi crop by an unregistered deed to the 
plaintiff, and on the lOth February 1918 G. and Jus son 
H. hypothecated the same crop by an unregistorett 
deed to fl., who had no notice of the prior 
thecation 3 having taken the crop, plaintiff sued 

(G having died and S for the amount dne to mm: 
Held,ylt that the hypothecation to the plaintiff antt 

S became complete at the same time, i.e., 
crop was grown and the plaintiff could not, 
have any preference over 8 who moreover had no 
notice of the former hypothecation 
. (2) that, therefore, 8. was not liable at alli 
(3) that the lower Appellate Court’s misapptoh®^* 
sion of the nature of the contract entered into by W- 
was a material irregularity justifying interference m 

revision. L Sawaya Eam v. Pattu Eah 

- Interest, rate of, fixed and certain -Mort¬ 
gagee, right of, to receive profits in excess— 

Construction of document. . x 

Where under a mortgege-deed the rate of 
which the mortgagee is to receive is Med a 
certain he is not entitled to any portion of the usn- 
fruot which might be in excess of tbst ratCi 
mort<!agor is entitled to maintain a suit for 
to be taken of the profits realized by the mortgage 

from the mortgaged property. & 

It would require very clear words to 
Court to put upon a mortgage-deed suoh a M • 
Btruotion as would entitle the mortgagee to claim 
interest and such portion of the usufruct as miguK 

be in excess of it. x *i.« nAt 

Where a mortgage-deed provided 

profits of the mortgaged property, 

estimated at a certain fixed amount, would go 

towards the payment of interest at the ^ 

rate due to the mortgagee, that if the 

then fetched by the mortgaged property 

deficient afterwards the mortgagor 

deficit, that if the revenue assessed on the property 

was enhanced the mortgagor would pay the exc 

revenue, that if by any efforts of the 

the profits derived from tl»® to 

increased the advantage of that increase f 

the mortgagee, that the mortgagor wo^d Mve n 

right to claim surplus profits on that account a 
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that the mortgagor would be entitled to redeem 
the property after the lapse of the fixed period on 
payment of the principal money secured by the 
mortgage and such deficient profits or extra revenue 
as might be recoverable under the above 
conditions: 

Seld, that in a suit for redemption of the above 
mortgage the mortgagor was entitled to claim an 
account of the profits, derived by the mortgagee 
from the mortgaged property although no provision 
was made in the deed to cover a case where the 
profits might increase without any special efforts on 
the part of the mortgagee. O Narais Das v. Bau 
Nath Sahai, 7 0. L. J, 231 692 

—— Mortgagee^ right oft to take possession on 
default — Waiver-Penal clauses—Suit by mortgagee 
to recover possession — Consideration, payment of, 
whether can be gone into — Redemption, whether can 
be permitted. 

A mortgage-deed was to the following effect. 
The principal and interest was to be paid within 
A fixed period. If default was made in payment 
of any portion of the interest, the balance was to 
be converted from simple interest to compound 
interest at tbe same rate. If the total amount due 
on tbe deed was not paid by the time fixed, the 
mortgagee was at liberty either to bring the mort- 
gaged property to sale and recover the amonnt due 
from the sale-proceeds or, in the alternative, to 
enter into possession of tho property and rcuiaiu in 
possession until such time as the mortgage was 
redeemed or in perpetuity if tho mortgage was not 
redeemed. Default was made in the payment of 
principal and interest and it was found tliat tho 
mortgagee had accepted certain deeds of further 
charge in respect of some of tbe unpaid arrears of 
interest: 

Reid, (I) that tbe acceptance of the deeds of 
further charge by the mortgagee did not amount to 
a waiver of his remedy as to taking possession of 
the mortgaged property; 

(2> thatthe mortgage-deed contained no ]>eiinl 
clause and that the condition perraittiog possession 
was a good condition. 

The question as to whether the full cousidernt ion 
for a mortgage was paid can be gone into only wlicn 
a suit for its redemption is filed and not in a suit 
by the mortgagee for possession of the mortgaged 
property. Nor can the mortgagor be allowed to 
redeem the mortgage in such a suit. O OoKtu. 
Prasad v. Sitla Prasad, 7 0. i. J. 184 348 

-—Mortgagor in possession—Rent settled by 
mortgagor, whether binding on mortgagee ~ Rui<tc>< if 
proof. 

Where a person gets a contractual benefit from a 
mortgagor in possession after tho date of the 
mortgage, the onus is upon such person to prove 
that it was a benefit which ho micht derive ami 
retain in the usual course of the maongement of tho 
property 

Where a mortgagor in possession made a collusive 
settlement of rent with the tenants: 

ifeld, that the settlement was not binding on tho 
mortgagee. Pat Mathura Rai v. Mandiu D.vs, 

1 P. L T. 892 805 

' of grove land — Mortgng.'e, right <f, to let 


Mortgraere— contd, 

for cultivation—Lease, whether binding upon mort- 
gngor 

It is within the rights of a mortgagee of grove 
land to let the land for agricultural purposes, and 
such letting is binding on the mortgagor. Where 
grove land is so let, the mortgagor cannot set up 
tho fiction that it was not held for those purposes. 
U P B R GAJiDHAR u. Bbvi Prasad, 2 U. P. L- E. 
(B. R)44 819 

' iJrdempfion.—Benamidar, whether can 'main¬ 
tain suit for redemption. 

A henamidar Can maintain a suit for redemption 
in his own name, and the beneficial owner is 
bound by the decision of the suit, whether he is 
a party to it or not. Pat Bisddhanand v. Isbi 
Singh 599 

■ Redemption, suit for—Mortgage converted into 
sale — Sale, validity of, whether can be questioned by 
jnorfgagor. 

Plaintiff sued to redeem a mortgage effected by 
himself. The defence was that the plaintiff had 
converted the mortgage into a sale, and this was 
established Plaintiff objected to the validity of 
tbe sale on the ground that he had no power to 
effect it: 

Held, that plaintiff had no locus standi to impugn 
the validity of the sale, U B Ma Yb Baw v. Maung 
S invB Hman, D. B. «. (1919) 192 2 53 

Suit jor sale—Failure to implead necessary 
parties—Sale in execution of mortgage decree— 
Suit to redeem by persons who should have been 
joined as parties, maintainability of. 

In a suit for sale under a mortgage the mortgagee 
failed effectively to implead certain persons in* 
terested in tho mortgaged property. A decree was 
passed and the mortgaged property was sold under 
it and was purchased by the mortgagee. The 
persons who should have been impleaded subs®, 
queutly sued for a declaration that their right to 
re<leem was not extinguished, but, to save Court* 
foes, abandoned the prayer to set aside the sale: 

Held, that after tlio sale had taken place, the 
mortgjigee held as purchaser and was entitled to 
raise all tho defences that belonged to him as such, 
und that unless the claim to set asido the sale 
wcie ma<le in a properly coD.stitutcd action and 
properly raised in suitable pleadings in that action, 
the <'<)iirt could not interfere with the poasosaion 
wliivh had been given him by tho purchase. P C 
Gic.vi’AT l-AL V Hindbasini Prasiiad Narayan Singh, 
IS A L J. SS'ij 119 0) M. W. N 12 L. W. 59; 39 
M. L.J 10S;2 U. I». L. R ,P.C.) 1(3; 24 C. W. N. 

<J54 274 

——, suit on — Receiver, appointment and position 
of-Order for appointment oj Receiver obtained by 
first III irtgagce, ejjvf af, on second mortgagee —Second 
iitorigaijce piircha-<inj cgnitijof redemption, position 
of—^Iurtgagcc, when can ask for appointment of 
Rweiver 

'V here there are two morfgages on the same pro* 

]M rty, it is open to the firnt mortgagee toobtainan 
oiih’r for I he appointmontof a Receiver and such order 
i.i hiiiJing uu the mortgagor as also tho second 
murigago'*, and a Hccoiver so appointed bolds the 
]irop.‘rty for the honolit of tho first mortgagee and 
i.4 h'uii'l to make over to him the entire income 
f a- rliv suti^fuction of liir;ducs Tlie fact that the 
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second mortgagee has obtained a decree and in 
executionthereof has purchased the equity of rederap- 
tion places him in no position of advantage. In 
his character of purchaser in execution of his own 
decree he is as much bound by the order appointing 

a Receiver as the mortgagor. ^ , i j. 

A mortgagee, whether he is or is not entitlpd to 

possession, may invite the Court to appoint a 
Receiver if the demands of justice require that 
mortgagor should be deprived of possession. C 
Ramesuwar SiNGii i’. CuuKi Lal Shaba, 31 C. L. ^ 

386;47C. 418 „•! 

_- , usufructuary—i/ortyapee to pay rent—failure 

to pay—Redemption—Uortgagoiy lohether entitled 
to deduction of rent agreed to be paid. 

A usufructuary mortgage provided that the mort¬ 
gagee should pay the annual rent to the landlord, 
but he failed to do so and the debt became time- 
barred. The mortgagor in suing for redemption 
claimed to be entitled to deduct from the principal 
mortgage money the sum which under the mortgage 
should have been paid by the mortgagee: 

Held, that the mortgagor was not entitled to the 
deduction he claimed and that the mortgagee was 
entitled to the benefit of the non-payment. Pat 
TpKHAN PANDEY r SiVAKANTA PRO^AD SjNGII 743 
Muhammadan Law— Power, claim for, 
nature of—RelinriUinhmeritof dower, valid, requmtee 
of — Burden 0) I foot. 

There is nothing in the Muhammadan law to 
render valid the relinquishment of a claim for 
dower which was prompted when the lady was not 

a free agent or in a position to exorcise free and 
deliberate judgment, and was under an influence 
which she was not in a position to overcome. 

According to Muhammadan Law, the character of 
the obligation to pay the dower is a debt The 
moment the dewer is settled it is enforceable as a 
debt. The dower becomes the property of the wife 
by the mere contract and she may. therefore, deal 
with or dispose of it before taking possession of the 
same. The dower is the right of the woman solely; 
and hence it ia that she is empowered to give it up 
or relinquish it in the continuance of the contract. 
As the debt is enforceable under the Contract Act, 
it can also bo released under section of that Act. 

There is nothing in the Muhammadan Law which 
requires that a relinquishment of a claim for dower, 
to be valid, must take place immediately after the 
husband’s death, 'I he lady can relinquish it at any 
time No consideration is needed for such relinquish- 
meut but it must be shown that the lady had the 
ooDortunity of considering the matter when it ia 

said she gave up her claim. C Korunnbssa 
KlIANUM V. fi UHAMMAD SAKRU, C. L. J. !•>; ^4 ^ 

W.N. 1>:-5:47C 637 ^ ° 

_ f^ndoumenf—Mutwalli, tease by—Sanction 

of Court— Suit, whether 7iecee6ary- Civil Procedure 

Code (Act V of mhj, $, 92. 

To enable the Mutwalli of a Muhammadan en¬ 
dowment to grant a lease of a piece of land com- 
vrised in tho endowment, it is sufficient to obtain 
the sanction of tho District .'adge. It is not 
riPf-nssai-v for such purpose to institute a suit under 
section 9 of the Code of Civil Procedure. C 
■RiKHttANNESSA BEUAU V. DISTRICT JUDGE OF THE 24. 

t*AEGi-NNi6,24C. w N. 330i 47 c. 592 47S 
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_- Maintenance, order for—Divorce, effect of 

—Period for which order effective. See Cbwn^ 
Pbocedore Code, 8. 488 ' 

Pre-emption— Shafi-8harik—/mpcr/gct parix- 


tion—Complete separation of rights—Co-snarer 
PQ.tih\ur, right oj, to pre-empt. , • 

^^here a plaintiff claims a right to pre-empt 
under the Muhammadan Law as a co-sharer, he must, 
in order to succeed, prove that he is one of the class • 
of co:sharers within the meaning of t^et law.- 

In the case of an imperfect partition of a village, 

whore there is a complete separation of all rights, the 
owner of a pa«i in that village cannot be 

as a co-sharer and consequently he has no «gbt to 

pre-empt, A Mathura Prasad u. Hardeo Bak^^ 

heir to recorer his share-Some co-heirs not made 
%,ties to suit-Non-joinder, effect of-ParttUon, suit 

for—Parties necessary. ,, 

In a suit for partition it is necessary that all 
interested parties should be joined either as plaint- 

iffs or fts dofondauts* .. ,. 

On the death of a Muhammadan all his heirs , 

become tonants-in-common of hie estate. , 

A suit by one of several heirs of a 
MuhammadJn to recover his share m ; 

by the deceased is practically a suit for > 

a^d all the other heirs of ‘be deceased m^et te 

impleaded as parties to the suit. Where 

heirs are not joined, the suit cannot proceed. Wh , 

their joinder beoemes 

dismiesed, « Moummad Ahmad A^^^ 

M^HMAD, I. ■> ,irl-Ackno.. ■ 

ledgment that isme Aave girl er,Utled to succeed, 

::.~A 

Ivhom be ha“ gono tbrongh n Snore^of 

tl. wrZlBle“of ^be^s.Ave.ir. , 

would be entitled to his succe^ion, 

refuse « d“eple son a .»stnrd 

‘V? B. P. B. 

Ne^SSity—Immorality—Borden of 

UihDO I aw— Joint FAMILY . /XXVI 

|Tetron"'’8 nf the Negotiable ~ent.^Act 

K^wblf nTnTmld tferras tbf pa... ba^s 


- S, 80 -Pro-note-AgTeeinent to^y^^^^ ^ 

payable* 


Vol. LVl] 


GBNBRAIi INDEX. 


It69 


Neerotlable instruments Act— conoid. 

Secondary evidence of a written aj^roemont to 
pay interest on a pro-note at a certain rate is 
inadmissible, and interest can only be awarded in 
accordance with section 80 of the Negotiable (nstru- 
' ments Act. 

- In the case of a promissory note payable on 
-demand, the date of the demand and not of the 

making of the note must be taken as the point 
-from which to calculate interest. N Penta^a ^ 
KcsheoriOi 16 N, L. B» 68 249 

-s. 105 —Presentation, time for — Reason. 

ableness of time, lohether question of law—Appeal, 
second. 

The question of the reasonableness of the time for 
i presenting a bill of exchange for payment is a 
• mixed question of law and fact. L Fibm, Katasi 
Sinoh-Kahan Singh v. Firm, Daolat Ram-^rpa 

Ram 936 

Non-JOlndCr of Partly—Suit by one 
heir to recover his share —Some ot- heirs not made 

- parties to suit-Non-joinder, effect of. See Mu¬ 
hammadan Law—Succession 304 

Opium Act (I of 1878), S. 9 - 5 aZe of 

morphia to patients by approved medical practitioner 
'' without license—Offence. 

‘ An approved medical practitioner is entitled under 
•the Bengal Morphia Hules to possess a certain 
quantity of morphia drugs for use in his practice 
but not for sale. A medical practitioner who sells 
morphia, which he has prescribad to one of his 
patients, without a license is liable to conviction 
under section 9 of the Opium Act. C Jogbsh 
Chandra w. Emperoe, 24 0-W. N. 313; 21 Cr. Ij J 

497 637 

Oral evidence, admissibility of, to vary 
or contradict terms of document, See Evide.n'ck 

Act, s.93 752 

Oudh Rent Act (XXII Of 1886), s. 37, 

Exp» I—Trespasser, land held by, nature of. 

Land held by a trespasser is not a "holding” or 
pircel of land held by a tenant and forming the 
subject of a separate engagement within the meaning 
of Explanation I to section 37 of the Oudh Rent Act. 
U P B R Sant Pathak V. Fartab Bahadur 2 U. 
•P. L R. (B R.) 70 966 

- S. 62 (I) _Land let for cultivating 

purposes, whether can be used for groves. 

Lands given to tenants for cultivatiug purposes 
'must not be used for cultivutinsj groves without the 
landlord’s consent. U P B R Darsan Si.vgh «. 
Sbboraj Singh, 2 U. P- L, R. t B B ) 2S6 

Paper Currency Act (II of 1910), 

• S* 2Q —promissory note—Rndorsement in blank, 

effect of — Holder, right of, to recover. 

■ The endorsement in blank of a jiromissory noto 
has the effect of making the noto payable t') benror 
on demand. Suoh endorsement docs not contravene 
the provisions of section 26 of tho Paper 'lurreiicy 
Act, as that section only proliibits the original making 
or issuing of promissory uotos payable to bearer 
on demand, and the holder of a note so endorsed is 
not prevented from recovering on it. L B Ismail 
V . Ezekiel, i2 Bur L T 2W 930 

Pardanashin Lady—Execution of 
iqent by—Proof. See Evidence Act, s 69 247 


Part performance, doctrine ot, applu 

cability oj, to India—Conditions necessary for 
exercise of jurisdiction. 

There is nothing in the Law of India inconsistent 
with tho doctrino of part performance on which 
Courts of Equity in England have acted for many 

years. . . 

The jurisdiction to carry into execution trans- 

actions clothed imperfectly in legal forms being 
purely equitable, Courts of Equity have imposed on 
themselves certain limits for the exercise of the 
jurisdiction. Those limits mast be clearly recognised 

and carefully guarded. ^ 

The first essential condition for the exercise of 

the jurisdiction is that there must be a final 
engagement between the parties. If the ciicom- 
stances in the case suggest that the matter still 
rested in negotiation, there is no room to charge 
a person on the equities resulting from the acta 
done in execution of the contract.^ 

The seooDd essential condition is tliat there are 
such actings of the parties as must bo unequivocally 
and in their own nature referable to the agreemeut 
alleged. If the alleged part performance cannot 
be connected with the alleged agreement, then 
there is nothing which the Court has to undo and 
consequently nothing which has been left undone 
and which ought to be carried into further execution. 
Pat Deb Liii Jha v. IUldeo Jua, 2 U. P. 1^^- 
(Pat ) iOOi 1 P. L. T. 304; ( 1 tt 2 n) Pat. 337 277 

Partition proceeding's— Presumption— 

Co-sharers not parties to proceedings, whether 
bound—Mortgagees, whether necessary parties to, 
and whether bound hy,proceedings. 

The presumption is that when a partition takes 
nhee all the co-sharers in the village are made 
parties to the proceedings and. therefore, the. pro- 
ccediDgs must be taken to bind all the co-sharers 
and all persons who derive title under them. 

M ortgagees are not necessary parties to partition 
proceedings, but they are bound by the decision of 
tho partition Couit in so far as ib affects tlie 
interests of the co-sharers who are tlieir mortgagors. 
O Dbigpal Singh v Nakchued Singh, 7 O. L J . 

171-2U. P. b R iJ.C)f9 320 

, suit for—Parties necessary. See Muhamm^ 

LAN Law—Succession . , _ . ^94 

_ for—Res judicata—Prci'ious 

dismissal of, effect of. ... • 

The right to sue for partition is a eoutmmng 

richt and incidental to the ownership of joint 

nnmerty. Therefore, so long as the propetry remains 

fnint one of the co-ownois has a good cause of 

Ltiok for bringing a fresh suit for partition not. 

withstanding tho dismissal of a previous suit for 

partition. U Jagamohini Dasi a buiBA 

Party-Fersoa intcrcsled in litigation hut not party 

to suit,whether boundlij result. 

V person interested in u litigation is not bound 
fo apply to have himself made a party and in default 
bound by the result ot that 

^VoOcie^Act XLV of I860). 

SS. 62, 302 -Murder-Forfeiture of property, 

62 of the Peual Code, 

directing the forfeiture of the property of a person 
Bcutenoed to ileath for murder, is appropriate only 
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when theft forms part of the motive for the murder. 
A Makna Singh v. Emperor, 18 A. L. J. 376; 21 

Cb. L.J. 401 49 

— SS» 131, 135—“Soldier,” ineontnj? of— 
Definition in Articles of Tfar, scope of. 

■ The word “soldier” in section IH6 of the Indian 
Penal Code must be interpreted as in the eiplana. 
tion to section 131 of the Code 

The definition of the word “soldier” given in the 
Indian Articles of War is expressly confined to those 
Articles and is a very limited one. L Sri Nawas u. 
Eufbror, 102 P. L. R. 1920; 21 Cb. L. J. 511 67 1 

-SS. 140, I49-“91once,” meaning of. 

The word “offence” in section H'l of the Penal 
Code means only an offence under the Penal Code 
and does not include an offence under the Railways 
Act. 

Consequently, a conviction under section 126 
of the Railways Act, read with section 149 of the 
Penal Code, is illegal. L Indeb Sain v. Emperor, 
21CR.L.J.418 210 

--SS> 143, 297 —Offence under s. 297» 

gUt of—Trespass, meaning of—Interp}etafion of 
Statutes—Legal term, meaning of. 

The gist of an offence under section 297 of the 
Penal Code is trespass, and before a person can be con¬ 
victed under that section it must be proved that 
there was a trespass by him with the intention and 
in the places mentioned in the section. 

The term “ trespass ” means an unjustifiable in- 
trusion upon property in possession of another 
person. 

In interpreting a Statute, the settled rule of con- 
•struction is that whore the Legislature uses a legal 
term which has a known significance, it must be 
assumed that the term has been u>»ed in that sense 
and in no other. Pat Jhari Singh v. Emperor, 
21 Cr. L. j 443 235 

__^SS. 147, 379—I7wlau>fal assembly, 

common object of, to commit theft -No finding as to 
loko removei property —Separate sentences, whether 
' legal, 

' Where it is found that the common object of an 
unlawful assembly was to commit theft, but there 
is no finding as to which of the persons composing 
the unlawful assembly removed the property stolon, 
it is illegal to convict them both under section 47 
and under section of the Penal Code 
pass separate sontoncoa for each offence, Pat 
Chandra Mohan StNGK u Emperor, 1 P L T fi • h 

21 Cb L j 4*^0 512 

- -SS. I49,325~« '^horge under s 325 read 

ivilh 9. 1 —Caninction under s legality of — 

Criminal Procedure Code \Act V of IS iH), ts. 236, 

‘^37.238, . ^ -.c • 

If an accused poison is charged with grievous 

hurt under section 3io read with seoUon 149 of the 

Penal Code, he cannot be convicted of the 

substantive offence under section 326, Indian Penal 

Code such a course not being warranted by the pro- 

tisions of sections 2 <6, 237 and 2R8, Criminal Pro- 

oedure Code. Pat Partap Rai w. Emperor, Cr- 

L J. 439 231 

SdSf 3^7 - r)(frnity wi*h torture — 
Sentence - Lon suonl I be ahown 

• A person found guilty of the offence of dacoity 


Penal Code—odnta^ 


— - 


with torture ought not, in the matter of 'senteoce, 
to be treated with any considerations of leniency# 
A Emperor v. Sundab, 2 U. P. L. R. (Aj 116; 2> Ob, 
L J. 616 ' 771 

- Si 405 —Criminal breach of trust by 

servant — Trust, nature of, to be established— 
Transaction ini'olving adjustment of . accounts— 
Retention of money, whetfyer offence. 

Accused was employed as agent by- the -coni* 
plaiuant to collect on his behalf the taxes of the 
Union Committee. He was to receive as remuneration 
10 per cent of the collections, and was to hand over 
the collections, less his remuneration, to his master 
or to pay the money into the treasury, no period 
being fixed for the latter purpose. ^ It was alleged 
t hat while in charge of the collections he failed to 
account for a certain sum of money collected by 
him. He was accordingly convicted of criminal breach 
of trust under section 406 of the Penal Code; 

Held, that in such cases the nature of the trust 
should be established; that as the accused wM 
entitled to deduct his remuneration from the 
collections, and as no period was fixed for payment 
into the treasury, a charge of oriminal brewb of 
trust could only be maintained after an adjustment 
of accounts, the mere fact that he retained the sums 
collected not being conclusive proof of criminal 
breach of trust, and that the conviotion was, 
therefore, not maintainable. Pat NoRDJi 
V. Emperor, 21 ('& L.J 609 JJO 

_ S. 41 I—Receiving stolen property—Stolen 

pyoperfy, value of-Evidence, nature of—Grminal 
trial — Procedure, 

In a case in which a person is charged with 
receiving or being in possession of property allegeh 
to have been stolen, an important factor is the value 
of the property and as to this the Court should 
insist on having direct evidence, as the accused is 
entitled to have some sworn testimony ot value 
whi.-li he can cross-examine. A 
Emperor, 'U PL R (A-113: 2l Ca. L J. 662 855 

_S. 41 l—Riceioing stolen property—Trial 

byJiinj-Chargeto Jury— Judge,datyof—Jury,func* 

tions of—Durden of proof , . 

Where a prisoner is charged with receiving stolen 

property, when the prosecution has proved the pos- 
session by the prisoner and that the had been 

recently stolen, the .lury may be told that they may, 
njt that they must, in the absence of ^“7 
able explanation, find the prisoner guilt/- « 

an explanation is given which may be true, it >« 
for tho Jury to say on the whole evidence 
theacoused is guilty or not, that is tosay.Jttne 

Jury think that the explanation may 

true though they are not convinced that it is true, 

the prisoner is entitled to an acquittal, j 

Urown has not discharged the onus of proof 
-upon it of satisfying the Jury beyoad rewowble 
d<mbt of the prisoner’s guilt. That onus net 

changes; it always rests on the^ P”^®®,, Panal 

In a prosecution under section 4U of the P«m 
C o le it is the duty of the Judge m delivering m 
c'l uge t "the J«r/ to point out that the possessmn 
of the stolen goods must be Possession s^n 
She theft or that the stolen goods mast have r ‘we 
\'recentW'sto\on. Hathim Mo^dal v. 

31 0,L. J. lOi'iAC W.N.tfP; j: Cb L J. 5i5 a<*J 
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' SSt 415| 41 9 ^Cheating—Obtaining 

health certificate by giving false name—Health 
certififCatCf whether property within $. 415. 

A health oorti&cato ia property withio the meaDiog 
pf seotioti 4'6 oF the Penal Code and if a peraon by 
jfalsely personating another dishonestly or fraudu* 
lontly induces a Health OSicer to deliver to him a 
health certificate, he is guilty of an offence under 
section 419 of the Penal Code. IVI Packunatha?^, 
In re, 11 L. W. 368; 21 Ca L. J, 478 510 

,— - 426—AfucWe /—Intention to cause 

wrongful loss, finding as to, necessity of. 

In order to sustain a conviction under section 42$ 
of the Penal Code, it 13 esaealiatly neoossary fco 
find that the accused had the iateatioa of causing 
wrongful loss to the oomplainant, or that he had 
knowledge that he was likely to cause such loss 
Amieie finding that wrongful loss was caused is not 
sufficient IVI Paccikita Pillai u Mutboekiskva 
Iyeb, Cb L. J. 450 434 


■" SS. 447p 443—ffottse-trcsposs —Entry 

■ into house at invitation of wife of owner with 
’ intent to commit adultery—Offence. 

During the temporarf absence of the complainant 
from his house his wife invited the aoonaed to the 
^ouse, who entered it with the intent to commit 
■adultery: 

field, (I) that the complainant could not be said 
to have ceased to be in possession of his house 
because of his temporary absence; 

_ (') that the accused, having entered the house 
with the intent to commit an offence, was guilty of 
•house-trespass. U B Chattab Singb Oauai v. 
Empbbob, 3 U. B. R 194; 21 Cb. L.J. 435 


■ ' SS> 467i 471—CAarje under s, 467— 

Conviction under s, 471, whether legal. 

Where au accused person was charged under section 
467,Indian Penal Code.but ibappeared in evidence that 
•he had committed an offence under section 47 , Indian 
Penal Code, for which he might have been charged 
under section of the Criminal Procedure Code: 

Held, that although the accused was not charged 
■with it, he could be convicted of an offence under 
■section A71, Indian Penal Code. A Jagdeo Parsbad 
V. Empebob, 18 A, L J. 442; 21 Cb. L J. 410 58 

-8.498 —Accused marrying woman repre* 

\ sented to be a widow—Woman claimed as wife by 
another—fier of maiTiage and slaying 
preferably with accused—Accused, whether guilty of 
wrongful detention. 

Acoused married a woman whom her relatives 
^presented to be a widow. Tho complainant olaimod 
the woman as his wife and demanded her from tlie 
aooQsed. She denied that she had ever soon the 
wmplainaDt, or had had anything to do with him and 
deliberately walked into accused’s hoiiae, Accused 
was oonvioted under section 498, Fonal Code, for 
detaining the woman with unlawful intent knowing 
or having reason to believe that sho was tho wife of 
the oomplainant: 

Held, that the convictien could noc bo sufltained, 
M the woman’s attitude showed that she was iiot 
being detained by the accused with or wiflnmc 
justification, having doteroiined to stay with Jiiui 
and not submit to tho complainant, and tint tho 
accused did i^ot have ’‘wasou to believe” that sho wus 


Penal Code-*concid« 

the wife of the complainant. A Lachman Chamab v. 
Emperor, 18 A. L J. 311; 21 Ca L. J. 417 209 

--s. 50^- Intentional insult — Offence, what 

constitutes—Discourtesy and bad manners, whether 
amount to insult 

In order to constitute an offence under section 
604 of the Penal Code, it is necessary that the 
insult should have been intentionally caused and 
thereby provocation given with the intention or 
knowledge that such provocation is likely to cause 
the person provoked to break the peace or to 
commit any other offence. Mere discourtesy and 
bad manners do not amount to a criminal offence 
f >r which a person cau be criminally punished. A 
lUiiiM Bakush t) Emperor, 2 U. P. L. E. (A) 124; 
18 A L. J. 61R;21< B L. J. 451 435 

Petroleum Act (VlU of 1899), s. 15 

(a) 851 

Place of suing: —Goods, purchase of, at one 
place to be delivered at another—Cause of action, 
accrual of, at place of delivery. See Citjl Pro. 
ceoube Code, s 20 o 1^2 

■ ■' Sale of goods—Payment to be made where 
goods purchased—Cause of action, accxual of, place 
of. See Civil Proceddbb Code, a. 20 (ci 604 
Pleading'S —Court, whether can set up new 
case See Pbacticb and Procedobe 63S 

— ..... Defence setting up new case, whether can be 
advanced in appeal. 

A defence not raised in the ]ow»»r Court and which 
sets up a now case, cannot be advanced in a Court 
of Appeal. IVI Si.NGARAjD Veneatascrbarajianiam v. 
Eajau op V'enkatagiri, II L W. 623 552 

- Qift, validity of, not questionedin trial Court, 

whether can be questioned in Court of Appeal- 
Procedure 

In a pre-emption suit the defendant produced a 
deed of gift shoiving that, as against him, the plaintiff 
had lio right of pre-emption The validity of the gift 
was not questioned in the trial Court and tho plaint, 
iff’s suit was dismissed. On appeal the plaintiff 
challenged the validity of the gift deed on the 
ground that it was not properly attested and that 
attestation bad not been proved. The Appellate Court 
allowed tho objection and decreed the claim: 

Held, that the plaintiff, having practically admitted 
the validity of the deed of gift in the trial Court, 
ought not to have been allowed to challenge it 
in appCEil, and that the Appellate Court ought nob 
to have entertained the objection without affording 
tho di-fendant an opportunity o ' proving tho due 
attestation of tho deed A I alta Prasad y Xasib 
Khan I79 

Police Act (V of 861), s. 29-8«rcnn. 

tendent of i olicc, ordet by, regulating duties cf 
l otice Force—Disobedience of order- -Offence. 

An order by a Superintendent of Police regulating 
the duties of tho men under his command is a lawful 
oi'diT uiuJer section 20 of tho Police Act which tho 
men are bound to obey, and n disobedience of any 
such order renders tho person disobeying liable to 
conviction ui.der that section. 

An order by a Superintondeut of Police directing 
members of tho .Mounted Police F'irce to groom 
their liorso.^ is a lawful order which tho men are 
bound toobey. Pat Mouambd Ygsuk c. Emi-krob, 

21 Or. L.J. 485 49J 
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Possession and dispossession^ 

Land »n condition unfit for actual enjoyment. 

Where land has been shown to hare been in a 
condition unfitting it for actual enjoyment in the 
usual modes at such a time, and under such 
circumstances that the state naturally would, and 
probably did, continue till within twelve years 
before suit, it may properly be presumed that it did 
80 continue, and that the plaintiff’s possession 
continued also, until the contrary is shown. Pftt 
Bbahmanand SiNOH V. Bond Bahadur Sings, I P L. 
T. (>920) Pat 245; 2 U L. E (Pat > Ml 344’ 
Practiceand procedure ^Pro-note, suit 

_ Defendant admitting execution but denying con- 

sideration—Burden of proof^Pleadinga^Courf, 
■ whether can set up new case. 

Plaintiff Bank sued one A. for recovery of 
'Bs ^7.000 on the basis of a pro-note for Es 25,000. 
'Defendant, while admitting the execution of the 
pro-note, denied having received any consideration 
-therefor and pleaded that the transaction was a 

• bogus one and that he signed the pro-note on the 

• assurance given him by one B., the Chief Manager of 
the Bank, who himself stood in need of money, 
that he defendant) could not be liable as B. bad a 
fixed deposit of Ks. 25,0JO in the Bank which would 
•cover the transaction. Counsel for the Bank flatly 
contradicted the suggestion made by the defendant’s 
'Pleader that the fixed deposit receipt was obtained 

by D. as consideration for the pro-note and stated 
that it was given by B. as security fora debt already 
due. The Court held that no cash was paid to A , 
but decreed the claim on the ground that the con- 
sideration to A was the fixed deposit receipt which 
was a good consideration. The defendant appealed: 

Held, (1) that the suit being based on a pro-note 
the execution of which was admitted, the onus was 
on the defendant to prove that no cousideration 


(2) that as no money was paid to A as ooneidera- 
tion for the pro-note and as B. had paid no money 
into the Bank in consideration for the fixed deposit 
receipt the plaintiff’s suit should have b?eD dismiss¬ 
ed and the Court was wrong in setting up a cast 
for the plaintiff which not only he did not set up 
but which he through his Counsel definitely repudiat¬ 
ed. L Anant Ram v. Bharat National Ba.nk 
Ltd., Dsuni ^ . 633 

PreC 2 Cl 5 ntS» vnlue and apphcabUity of. 

Every'^judgment must bo road as applicable to the 
particular facts proved, or assumed to be proved, 
since the generality of the expressions which may 
bo found there are not intended to be expositions of 
the whole low, but governed and qualified by 
the particular facts of the case in which such 

expressions are to be found. 

' A case is only an authority for what it actually 
decides. It cannot bo quoted for a proposition that 
' mav soem to follow logically from it. N Kisanlal 
V. Nathu, ’6‘N. L. B- 44 

Pre*Cf>'P'tlOI1—Sale —Femior and purcfteser, 
evidence of, value of^Representatives appointed to 
act on behalf of lohole village - Minority of some 
villager'^, effect of—Appeal to His Majesty in Council 
_ practice of Privy Council-Point, fresh, wheth-r 

can be raised. _ 

In a suit for pre-emplion the persons engaged in the 
•transaction and notably the vendors and the vendees 
are nsoessarily essential witnessqsj and, in the 


9 * 


Pre-emption— ooncid. 

absence of contradiction, their testimony ought 
not to be disregarded merely because they are 
interested parties. 

It is not in consonanoo with the practice of the 
Privy Council npen the hearing of an appeal to 
entertain a point not raised in either of the Courts 
below nor presented upon the appeal. 

Where in the matter of effecting a purchase of 
land two or three trusted and responsible inhabi^ 
tants of a village are appointed to aot on behalf of 
the whole village, very strong and cogent reasons 
would be required to hold that the arrangement, 
which is extremely wise and reasonable and so much 
in the interests of all the villagers, was bad, merely 
because one or more of the villagers happened to M 
an infant. PC Tdeis u. Vrs J^NB Skinn*^ 82 
P. R. JJ.19; 45 P. W. E. 1919 U6 P, L. E 1920 7Z3 

, ■, -I 1 ... gm't— pre-empto7 indebted—Qood faith. 

The facts that a pre-emptbr is indebted, JS 
a minor and is not possessed of any means to enabW 
him to purchase any new property aie jw-JuBti- 
fication for the inference that a suit brooght on 
his behalf is not brought in good faith. ATBAR 
Hosain r. Ido Shah, 7 0. L J. 271, 23 0. 0. 2 U. 

P. L. R (J. 0.) 10 > 

Presidency Towns Insolvency Act 

(HI of 1^09)9S.3Z—Official Assign^, order 
by, directing insolvent to attend, whet}^ shouljiM 
in xvriting-Failure to comply 
of Court—Application for committal for 
affidavit in support of, service of—Procedure 

an order of the OmeUl 

Assignee directing an insolvent ^ the 

office, in pursuance of section 83 (2) (c) 

Presidency Towns Insolvency Act. ^ Jnn^ the 
writing: a verbal order is valid, and upon^th^ 

insolvent the duty to comply 7®^ anient fails 
in pursuance of a verbal order the *“8^* ^ 
■ to perform the duty imposed upon him. he is guU T 

provision re^tH. 
affidavit in support of an application to 7 “ * ^ 

insolvent for contempt of Court 
the same time as the **^ -f-7 Official 

An irregularity in the e;^dio^el to 

Assignee, which is nob in any y P ,,^^3 of 
the insolvent, or does not occasion any 

justice, does not invalidate the aoDlr 

^ In future it the Official Assignee intends^to^appV 

for a committal order for writing 

will be well advised to put bis J^d to ^ 

and have it served on t^e person int d d 


TTiuiA from ^ 

aken Further it is eminently desirable from 

mints of view that the Pfooedi^e Uid down ^ 

he rules should be strictly ? or Bbnoai., 

Jhuramoll Banka r. OrncuL Assignee 0 

*7 0 66 ^ . r 

A /I\ 104 -Crwinai 

change fgainst 
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Presidency Towns Insolvency Act 

—contd. 

irregularity in^ effect o/- Notice of charge^ eufficievcy 
of— Intention—Appellate Court, whether can annie 
at finding as to intention —Exatnination of insolvent 
in insolvency proreedivg, whether admissible in 
eviSence vi criminal proceeding — Admission- 
Evidence Act I of IN7i), ss. 17, 13I—Voluntary 
statement -^Examination of insolvent under s HU 
ol Presidertcy Towns Insolvency Act, whether* 
illegal — Practice—Evidence, weight of, admissibility 
of—Statement of unreliable witness corroborated 
by reliable witness, whether can he accepted. 

An oSenco mentioDed in section 10^ of the 
Presidency Towns InsolTency Act may be committed 
by an insolvent either before or after adjudication 
of insolvency, and the section not only applies to 
cases of destruction of an insolvent’s books of 
accoant before they are produced before the Official 
Assignee but also to cases of destruction in the 
Official Assignee’s office after the latter bas taken 
possession of the documents* 

The rule that a charge under section 103 of the 
Fresideooy 3 owns Insolvency Act cannot be 
maintained if the charge is not framed in pursuance 
of the notice under section 101 of the Act, is sub- 
jeot to the pnnoiple that no error or irregularity 
in^a charge will call for a reversal of an order 
unless it in fact has occasioned a failure of justice, 
and in determining whether this is t\ e case, the Court 
shall have regard to the fact whether the objection 
c^uld and should have been raised at an earlier 
Stage of the proceedings, \ 

If an accused person receives notice that the 
prosecution may seek to prove against him either 
of two alternative intentions, he cannot, as he must 
be ready to meet a charge in respect to both, be 
prejudicod by a charge of having had both inten- 
tionsi 

It is generally necessary that an insolvent should 
have notice of the charge which it is proposed to 
make gainst him A notice having reference to 
removing or causing to remove certain documents 
is sufficient notice of a charge of preveuting the 
production of those documents within the moaning 
of section U)3 of the Presidency Towns Insolvency 
Act, inasmuch as removing a document is a mode of 
preventing its production. 

A Court of appeal with all the materials before it 
can arrive at a finding of intention if this has boea 
omitted per incuriam by the trial Judge, provided it 
is not a jury case. 

The examination of an insolvent purporting to bo 
made under section 36 of the Presidency Towns 
Insolvency Act and without any objecti<iii on the 
part of the insolvent is voluntary and is admissible 
in evidence in a criminal proceeding against him 
under section 103 of the Act, 

It is the practice to examine an insolvent undi*r 
section 3*^ of the Presidency Towns lufolvcncy Act. 

The Court bas power to examine an insoK'out 
even if section 36 is not applicable, for tho Court 
must have full control over the insolvent. There is 
no illegal compulsion in such cxaDiination. 

^ a oriminal proceeding agaiust the insolvent some* 
thing said by him in other proceedings in the iusol- 
venoy may be relied on as admissions of fact under 
Bsotiou 17 of the Evidence Act. Being admissious, they 


Presidency Towns Insolvency Act 

—coucld. 

are relevant and admissible, unless thej are excluded 
by sections 18 to 31 of that Act. Even if the examina¬ 
tion of the insolvent is not authorised, the answers 
given on such examination without objection are 
nonetheless admissible. Even if there was com¬ 
pulsion not being of the kind which excludes a 
confession, then under the Evidence Act the fact of 
compulsion might affect the weight of the evidence 
but not its admissibility. 

It is open to a Court to accept part of the story of 
one witness who is not reliable, if it be corroborated 
by another who is reliable. C Perey v. Officiil 
Assignee ok Calcotta, 31 C. L. J. 209; 24 C. W. N. 
426} 47 C. 2.'>4: 21 Cb L. J. 622 778 

- Part. VUI,SS. 103, I04-Char?c, 

notice of—Formoi charge—Prosecution, duty of— 
"Alleged creditor,” undue preference to, whether 
offence—Transfer for valuable consideration—Good 
faith—Criminal proceedings, postponement of, to civil 

proceedings. 

Where in a proceeding under Part VIII of the 
Presidency Towns Insolvency Act, the charge 
framed against the insolvent does not correspond 
with the notice issued to him, his conviction 
thereunder cannot be maintained. 

Where an insolvent is charged with purposely' 
withholding books, it is tho duty of the prosecu¬ 
tion to establish that such books do in fact existi: 
mere suspicion cannot be allowed to pose as proof. 

In order to constitute the offence of undue pre¬ 
ference under section »03 (6) of the Presidency Towns 
Insolvency Act against an insolvent, the payment 
must bo to a creditor, and not to an ‘‘alleged 
creditor.” 

Whore an insolvent transfers property,' and- the 
question is whether in so doing he acted in good 
faith, the fact that there mtis valuable consideration 
for tbo transfer adequate to the occasion would 
negative the inference that there was an absence 
of good faith, in spite of the fact- that tho transfer 
was in favour of a relative. 

Though uo invariable rule can be laid down, it is 
ordinarily undesirable to institute criminal pro¬ 
ceedings until the determination of civil proceedings 
in which the same issues are involved. Criminal 
proceedings lend themselves to the unscrupulous 
application of improper pressure with a view to 
inlluencing the course of the civil proceedings, and 
beyond that there is the mischief of criminal 
proceedings being instituted with an impeifecb 
appreciation of the facts where they hare not been 
ascertained in the more searching investigation of 
a Civil t curb. O Lucas i'. Official Aesiqkkk of 
Lknoal, 24 C. W. N. 418; 21 Cr L. J. 48l 577 

Principaland agent-Agent,conusireactoi 

detrimental to principal—Principal, whether bound. 
Where an agent acting in collusion with a third 
purty does an act without the consent of his prin¬ 
cipal and the art is detrimental to the interests of 
llic principal, tlic latter is not bound by the act 
L Raji Kauu V. ItAGHuiR Singh 631 

PrOfOatQ —Corporation aggregate, probate, whether 
can be granted to— Benates Hindu, University 
whether cniahle of obtaining probate — lioniire^ Hiiulil 

Uiuicrsity Act (IVl of IdlbJ, s, 20. 
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Prol?ate —concld.'' 

A Coarfc is competent to grant probate to a 
corporation aggregate as exeoator, although the 
enactment creating the corporation does not distinct¬ 
ly provide authority for it to be an executor, 
where the granting of the probate is not only in 
no way repugnant to its functions, but is merely 
a prelude to the obtaining of benefits under the 
Will which it is permitted to accept both generally 
and under the provisi^ of the enactment creating 

The Benares Hindu University is not incapable 
of obtaining probate of a Will as an executor. O 
Benares Hindu University v. Sbi Kishen Das, 7 0. 
I.. J. 203; 3 U. P. L. R (-1. 0 ) 81: 23 O. C, 288 335 

Probate and Administration Act 

(V of I881)» S. 8—.E»€C«<or, appointment of, 
provided he is jit for the work, meaning of—Executor, 

death of _ Procedure—Universal or residuary legatee, 

when may he granted Letters of Administration. 
Where a person appoints one of the sons of his 
executor to be an executor after the death of the 
latter provided that the eon is fit for the work, this 
merely means that the person named as executor 
is free from any of the legal disabilities mentioned 
in section 8 of the Probate and Administration Act. 

Where an executor appointed under a Will dies, 
a universal or residuary legatee may be admitted to 
prove the Will, and Letters of Administration with 
th« Will annexed may be granted him of the whole 
estate or of such portion thereof as may be unad- 
ministered, and where such universal or residnary 
legatee is a minor, his mother may be appointed 
administrator during his minority. Pat Manki 
Koer V. Uanrakhan Kcer,2 U P» L. R 

841 

- s. 23—Letters of Administration, application 
for, hy tioo persons—Status of one admitted and of 
other disputed—Procedure. , . j . • 

Where two persons apply for Letters of Adminis¬ 
tration to the estate of a deceased person, and the 
status of one of the applicants to so apply is dis¬ 
puted, while the other is entitled to a portion of the 
estate, the correct procedure for the Court is to 
ignore the question of status and grant Letters of 
Administration to the applicant entitled to a part of 
the estate. L B Ma Thu Daw ti. Ma Nuw^Nu 

Procedure— Trial of suit—Findings to be 
recorded on evidence adduced—Findings based on 
inadmissible evidence, effect of-Evidence Act I of 
1872), 8 S’l—Confidential inquiry as to possession, 

whether admissible. _ i it 

In deciding a suit for tbo possession of a holding, 
the Court must record a finding on the evidence 
adduced before it and is not entitled to base its 
judgment upon matters which are not properly 

admissiblo in evidence. ^ 

Plaintiff sued for possession of a holding. The suit 

was dismissed, the Judge relying upon a con- 
fidential inquiry conducted by an Assistant Settle- 
ment Officer at the time of the Bev.sed Settlement 
for the purpose of ascertaining to whom the holding 

that the judgment could not be maintained 
aa the proceedings of the confidential inquiry con- 
tained an opinion on an ca parte investigation which 
was not admissible in evidence under section 35 of 


Procedure—doncid.*^ • 

the Evidence Act, and that it was the duty of the 
Judge to record a finding on the evidence adduced 
before him. Pat Baldeo Singh v. Shbohaj Eubbi, 
2 U P.L. R (HAT 1 1.35 807 

ProfitSf suit for—^Evidence of collectionSf absence 
of—Presumption—of calculation^ 

Where in a suit for profits of land the recorded 
GolleatioDS are BOspicioQslj low, and the defendant 
neither prodncee nor gives any evidence to dhow 
what was oollectedi the Court would bo jnsti^ed 
in presoming that the fall amount of the rents had 
been collected and in assessing the profits on the 
basis of the gross rentaU O Bagbuhath Sinoh v. Har 
Dayal Singh, 7 0. L. J. 278 
Pro m i SSO ry note^Evidence^ admissHUUv 
o/, to fix date of payment—Cause of action, accrual 
of—Limitation Act (lEof 1908^, 8ch. /, Arts- w, 80. 
Where a promifisory note is'executed fora loan, 
evidence is receivable to fix the date of payment. 

Defendant applied to the plaintiff Bank for 
a loan on one of the Bank's printed forms, and 
mentioned therein six months as the period for 
repayment; his application was accepted and he 
executed a promissory note in favour of the Bank. 
U pen a suit by the Bank to recover the amount of 
the promissory note: 

Held, (I) that the appHoation to the Bank was 
admissible in evidence to fix the date of payment; 

1 2) that the cause of action arose on the expiry 
of the six months mentioned in the applioatian, 
and that either Article 69 or 8(i of Schedule I to 
the Limitation Act provided the period of Umita* 
tionfor bringinir the suit. IVI PoNNUsWAMI 
V Vellore CoMMEBCiAi; Bank, Ltd, U L. W. 

88 M. L. J. 70| (11^20) M. W.N. 76{ 27 M. L. 1. 81 


Stranger, whether can sae on 


Negotiable Instbombnts Act, s. 8 

■ ^ suit on—Defendant admitting execution 

but denying consideration - Borden of 
Practice and Procedure 

Provident Funds Act 0'^ of 

S. ^—Provincial Insolvency Act (III of 
ss 16, 4^—Provident fund, whether pjep^ty 
Provident fund received and paid over by insolven 

Fraudulent transfer. , . j 

By virtue of section 4 of the Provident F^ds 
Act, neither the Receiver nor the creditors of an 
insolvent have any right to money drawn by tne 
insolvent from his compulsory deposit in a Railway 
Provident Fund. There can, therefore, be no fwadu- 
lent dealing in respect of such money such as ia 
made punishable by section 43 of the Provincial 
Insolvency Act B Naoindas v. QhblabHAI, 
Bom. L. R. ?22; 44 B. 673 

Provincial Insolvency Act yil of 
1907), SS. 4 (c) (ID, 6 (4) 

of saU and purchate—Difference, wheth^ 

sum—Act of insolvency-Depariure of debtor from 

dwelling house-Intention. _ 

For the purpose of asoertaming the aggregate 
amount of debts omng to creditors in ^ 

application under section 6 (4) of the 
Insolvency Act. the difference betw^n oon^t 

rates of sale and purchase under a 

into by the debtor constitutes a liquidated sum 
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Provincial Insolvency Act— conoid. 

within the meaning of olanse (h) of the Bub-sec- 
tion. 

In determining whether the departore of a debtor 
from his dwelling house or place of business 
amounts to an act of insolvency within the meaning 
of section 4 (c) (tt) of the Provincial Insolvency 
Act, the intention with which the debtor actually 
departed most be considered The mere fact that 
he returned having altered his intention would net 
aSect a departure made with the intention to defeat 
or defraud his creditors (S In the matter of an 
applicntion by Dholan Bas, IH S. L. B. 187 1S8 

■ ” SS> 43i 46— Application by creditor 
asking action should be taken against insolvent 
underl 8. 43, dismissal of—Appeal, whether lies — 
Bexnsion, whether competent. 

No appeal lies against an order of a Bietrict Judge 
refusing to take action against an insolvent under 
section 43 of the Provincial Insolvency Act, nor is 
such an order open to revision. L Gojar Shah v. 
Barkat Ali Shah, 1 L 2 3; 130 P. L. R. i920 744 

-SS* 43( 46f ^7 - Civil Procedure Code 

(Act V of 0. XLl, r. 6—Sentence under s. *9, 

Provincial Insolvency Act—Appeal—Appellate Court 
power oj, to suspend sentence- 
On an appeal from a sentence of imprisonment 
under section 43 of the Provincial Insolvency Act, 
the High Court has power under Order XLl, rule 5 
of the Civil Procedure Code, read with clause (2> 
of section 4? of the Provincial Insolvcocy Act, to 
suspend the sentence until the appeal is disposed of. 
B Naqindas Bokuandas v. Ghelabhai Gulaboas, 
22 Bom. L. R. 3^2; 44 B. 673 449 

Provincial Small Cause courts Act 

(IX or 1887^, s. 17 —Es parte decree — 
triplication to set aside decree unaccompanied by decretal 
' amount or security—Time, whether can be granted 
for furnishing security-~0ivil Procedure Code (Act 
y of 8. L-tS, applicability of, to Provincial 

'^Small Cause Court. 

Where an application, under section 17 of the 
Provincial Small Cause Courts Act, is made to set 
aside an eai parte decree, the applicant must at the 
time of making the application either deposit in 
Court the decretal amount or furnish security for 
the performance of the decree. Tne provisions of 
the section are mandatory, and tho Court has no 
power to grant time for furnishing souurity. 

The provisions of section US of the Civil Pro< 
cedure Code cannot bo applied to extend the time 
for doing an act prescribed by tho Provincial Small 
Cause Courts Act. PSiX, Ram Cuaritar Ram v. 
Hasrim Khan, { 1920) Pat 2o3j i P. L. T. 32 t 8 i 0 
3 . 17— lieview, application for, unaccom¬ 
panied by deposit—Application filed on luat day of 
limitation—Time, extension of, for making deposit, 
legality of—lAmitation Act \IX of ly'JSy, s. o, 
ach. i, Art. 161. 

(An application for review of tho judgment of a 
Small Cause Court can bo ontertuioed ouiy if tho 
applicant complies with tho pro?isiou8 of seotiou i7 
of the Provincial Small Cause courts Act, 

Where an application for review unaccompanied 
by the deposit, or security for the same, was, 
presented on the last day of tho period prescribed 
|or making such application and tho Court accepted 


Provincial Small Cause Courts Act 

—concld. 


the application and granted time fur making the 
deposit: 

Held, that the application was not made in a 
proper manner and as the order granting time for 
making the deposit was passed after the period for 
presenting the application had expired, the applica* 
tion was not entertainable. C Abodi. Shsieh v. 
Mabamad Atob, 21 0 W. N. 380j 31 0. L. J. 197 

551 

" ■■■■ S« 2o—Revision—High Court, power of 

interference of, when fo be exercised. 

The powers of interference vested in the High 
Court under section 25 of the Provincial Small Cause 
Courts Act should ouly be exercised to remedy 
injustice. S Got. Mahumbd v. Faiz Mahomed, 13 
S. L. R 210 69 


- Sch. If, Arts. 15, 35 (fI) —Suit for 

return of article lent or for compensation, whether 
cognisable by Court of Small Causes. 

A suit for the returu of au article lent by the 
plaintiff to the defendant or, iu the alternative, for 
compensation is not cognisable by a Court of Small 
Causes. O Mata Bin v. Madho Charan 877 

Public Gamblinsr Act (III or 1867), 

SS. 3, 6 —Presumption as to occupation — 

IPai-rant, issue of, legality of—Criminal Procedure 
Code {Act V of '8iS), s iSO—Summary trial—Non- 
appealable sentence — Judgment, contents of — Trials, 
sep irate—Judgment, joint, legality of. 

Where there is a fair presumption under section 6 
of tho Public Gambling Act that a person is the 
occupier, or has the use of a room, within the mean* 
iug of section 3 of the Aot, as a coramon gaming 
house, tho issue of a warrant is not illegal. 

In the case of two separate trials where tho law 
requires a judgment to be written in each, it is 
improper to record a single judgment. 

In a summary trial, where a non-appsalale sen¬ 
tence is passed, tho Magistrate need only record a 
finding and his reisons chorefor. A Bho&a Nath 
V. Emperor, 21 'r L J. 4t2 234 


■“ S> & — U P. Public Oambling (Amendment) 
Act .1 of i9l7), 8. 3 —Common gaming house, what 
is. 

Whereupon th3 search of a house persons are 
found thoreiu oo'igeJ in ginbliug and instrumeuts 
of gaming are also found, and there is evidence 
that tlio owner made a profit by allowing his house 
tube used a place for gambling, it must be 
presumed under section > of the Public Gambling 
Act, as amended by the U. P Public Gambling 
AmeudmoiK. Accof i L in the absence of evidence 
to the couirary, that the house in question is a com- 
mou gaming house. ABuauoi Lal u. Empkkub, 2 U 
P. L.R. A) 119;18A. L. J. SSJ; 21 Cr. L. J. 435; 
4i A 470 230 

— S. 13—P/<ice e-oposid to public view 
whether public place. 

Where the accused were fouud gambling at a 
place near a public street and exposed to public view, 
but wliiuh was uot part of tho public street: 

LLcUi, that tlicy could not be convicted of gamblin<' 
in a public place L MooLA r. Empmkob, i04P. L. iT 
1920; 21 Cr. L. J. 512 672 



lifDUN OASBSi 



[1926 


Punjab Courts Act (111 of 1914)9 

S.41 — Custom—General rule, whether abrogated 
by special custom—Appeal, . second—‘Certiiicate, 
whether necessary. 

Plaiatitfs, the sister’s son and grandson of one N., 
the last male owner, sued for a declaration that a 
gift made by defendant No. i in favour of one M , the 
deceased husband of defendant No. shall not 
affect their roversi jnary rights, alleging that both 
under Hindu L>aw and by custom tuey were entitled 
to succeed to the property in suit. The Oourt, 
holding that the plaintiffs had established a special 
custom which entitled them to succeed to the pro* 
perty, decreed their claim. On appeal the District 
Judge held that the special custom had not been 
proved and dismissed the plaintiffs’ suit. An 
application for the grant of a certiffcate under the 
Punjab Oourts Act was also dismissed. The plaint* 
iffs filed a second appeal in the High Court: 

Held, that the question for decision before the 
lower Appellate Court was whether the general rule 
of custom had been abrogated by a special custom 
and, therefore, no second appeal was competent with¬ 
out a certificate. L Piths v. Devkeb 651 

Punjab courts Act (IX of I91d)i 

S. 44 —Revision — Error, of law, whether good 
ground for interference. 

An error of law does not amount to a material 
irregularity and is not a good ground for inter¬ 
ference in revision 

tVhore upon an examination of all the relevant 
facts and the law bearing upon the subject a suit 
was dismissed as time.bsTred; 

Held, that the High Court could not interfere in 
revision simply on the ground that the Oourt below 
had come to a wrong ooncluaion. L Pakib Uhand r« 

DoDiiAH d4rf 

Punjab iVlunicipal Act(lli of 1911), 

Sa* df 1/1 -~Publio street, what is. See 
Hiqhwat 1 

Punjab Pre-emption Act (11 of 

Idi lOurtAsy, riftbiy, 14 

'dcaircase," nieantag vi—Seep to a cnara, 
wnetner an "entrance from tne street” — f^leccion 
■ between Ctuo equal pre-empCois—Suit tneticuCed and 
decree passed before repeal of Act -AppiicuoUity of 
Act. 

One D. sold a house to J. for its. *,'K)d. T. and 
others Urougnt a suit for pre-emption on one groand 
that their house was adjacent to the house sold and 
that a party-wall was jointly owned by them and 
tho vendor. A. and others brougut a secoad suit for 
pre-empiioaot the samenouoo on similar aUegatious 
£. and others claimed a sapurior ngut ot pre¬ 
emption by reason of the fact tnat a step leading 
to a thura whicn formed pai-t of cneir house and tno 
house sold was commoa to ootn. I’he first -oure 
held that Doth seta of plaintiffs had equal rights of 
pre-emption and chat cue reudors having efeCved N. 
and ocuers, tne/ vforo entitled to a decree under 
aeocion i-k \.c, oi tuo runj-o fre-emptiou Act, . .jo. 
On appeal the Uistricc judge aeld tnat T and others 
had a preferential ngne under seocion • >, fifthly, 
and passed a decree in their favour. N. and ocners 
thereupon preferred a second appeal to the High 

Court; !_ j I . 

Ucid si) tUttC tae 8Ale tikfiQg bdoo maa^^ aai tne 

guit haring beoainacituced while the oid Aot was ia 


Punjab Pre-*emptlon Act-^onoid. 


force, it was governed by the Punjab Fre-emptimi 
Act of 1905; 

(2) that the step leading to the thara obnid not 
be called a ’‘staircase’’ within the meaning of section 
13, fourthly, of that Act; 

(3) that it could not be said to bean entrance 
from the street within the meaning of section 13, 
clause fifthly 

(4) that, therefore, T. and others did not have sj 
preferential right of pre-emption and N. and others 
having been elected by the vendor, were entitled to 
a decree. L Nanak Chand v. Tek Chano 17 

Punjab Tenancy Act (XVi of 1837)f 

S. 77 (3) (d), (C) - Occupancy rights, creation 
of, by widow — Reversioner, suit by, to- contest 
alienation—Jurisdiction of Civil and Revenue 
Courts 

A salt by a reversioner to contest the validity 
of the creation of occupancy rights by the widow of 
the last male owner Is cognizable by a Civil 

Court. L Saruha V. Laebo 465 

Railways Act (IX of 1890)9 ss. 72» 
80 714 

ReceiveTf suit against—Leave of Court not 
obtained before institution of suit -Leave obtained 
subsequently, whether cures deject. 
whers a suit is filed against a Receiver without 
first obtaining the leave of the (jourt which appoint¬ 
ed him, the defect can be cured by leave subse¬ 
quently granted B Jamsbdji v, Hussbinbh^ 
AhmedbQAI, .i.2 Bom L.B. 3i9 424 

Reeristration MCt (XVi of 1903)9 

S, 17 - Agreement by reversioner to transfer his 
rights, whether'requires registration. 

An agreement by the reversioner of a holde^ of 
property to transfer a portion of it to the promisee 
after the vestine of the estate in the reversioner 
does not require registration. L Jndar Sinoh_v. 
MUXSHI, 1 L 124; la* P, h. R. 1020 272 

-— S* 17 —Agreement to give up rights in 

property on certain conditions, whether compuU 
sorily registrable—Agreement, whether admissible in 
evidence in so tar as it relates to moveable 
property—Oral evidence, whether admissible to prove 
contents—Evidence Act .1 of s. Ml. 

Plaintiff sued for' possession of certain property, 
moveable and immoveable, left by one B. on the 
ground that the widow in possession bad forfeited 
her rights in her husband’s estate owing to her 
unchastity. It was pleaded that the plaintiff had 
waived his rights by means of an agreement by 
which he gave up all hia rights in B.'s estate, real 
and personal, on the condition that the widow paid 

Rs. », 0 u 0 to the jewfi/ioio: . - -i i 

Held, 1) that the dooument was inadmissible 

in evidence for want of registration; 

that the fact that the plaintiff admitted 
execution of the dooument did not make any 

diffeience; . 

vO) that oral evidence was inadmissible to prove 

tho contents of the document. 

( 4 i that the document was not admissible even 
in so far as it related to moveable propert;^ L 

BlSHESHiR LAL V BHOBI, 1 b. a3tf OVO 

Sa 1 7—Memorandum ot partition, whether 


}■ 


equires registration^Admiseibility in evidence. 
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• A memorandum in an aoooant>bo'ok of a partition 
which has already taken place does not require 
registration and is admissible in evidence. L 
Kanshi Eam V. Lal Cbani), 2 U. P. L. B. (Ll 92 

182 

' ' SS> \ 7'Mortgage—Agreementhetween 
fir$t and second mortgagees to share moneys equally 
— Registration, whether necessary. 

An element between first and second mort* 
gagees to share equally monies realised is, although 
not registered, admissible in evidence to prove such 
agreement. P C Vtravan Chettt v. Subramankn 
Chetti, (1920) M. W. N. 3rtH, I8 A. L 3. 726; M. 
h. J. 87.13 L. W 143; 24 0. W. N. 1053; 43 M. fifiO; 
22 Bom L. B. 13^7 642 

r S« 28 — Sale-deed, entry in, of property not 

intended to he sold, effect of, on registration — Sale, 
validity of—Suit to recover such property — Limiltt' 

. tion Act {IX of 11*' h), Sch I, Arts. 14, ' 14. 

Where, in order to secnre the I'egiatration of a 
deed of sale of immoveable property in a particular 
district, a piece of property situated in that district 
is included in the deed but without any intention 
of conveying that property to the vendoo, the 
registration of the deed in that district is not a 
valid registration and amounts to a fraud upon the 
Law of Registration; consequently no valid title is 
conveyed to the Vendee, and the sale-deed is void. A 
suit to recover such property from the vendee is, 
therefore, governedb; Article 144 and not by Article 4 1 
of Schedule 1 to the i imitation Act IVi Qoeara* 
KONDA NABASIMHA BaO V. GoKAR'KONDA Papan’va, 
h W, 3Q15 38M L. .1 8 ^7; 43 M. 519 

Religious endowment -Qoneral and 

particular trusts— General trustee, claim by, for 
■ possession of property, subject to particular trust, 
whether maintainable—Idol, position of -Adverse 
possession — Limitation. 

- The property of an endowment may consist 
partly or wholly in the right to enjoy the revenues 
of property in the possession of persons who have 
the right and the duty to manage such property, 
collect the income and hand it over when collected 
to be used in the proper manner for tho purposes 
of the endowment. Snch persons may even have 
certain rights of apportionment of the revenue so 
handed over by them among the several purposes of 
the endowment. All this is compatible with there 
being a general trustee of the whole endowment 
including the revenues wheu so collected and banded 
over. But in such a case the general trustee is not 
entitled to the possession of the properties out of 
which that portion of the revenue comes His 
rights do not commence until after the collection 
of the revenues by and under the management of 
those who hold possession 

An idol may have not merely a gonf*ral trustee 
but also other subordinate repro^^ntutives having 
the right to manage certain special j.ortions of 
his property, and pay over the income so collected 
to the endownjent, and even to some degree control 
its use. Such rights are not iiicousi-stent with tho 
existence of a general trustee, bat the}' are fatal 
to his claim to possession of the propoftios from 
which those rovenue.s are derived 

When in such a case it is neoeasary to consider 
limitation, the po.^sossion of such subordinate ro- 


Relfsrious endowment'-oonoid. 

presentatives will be held to be adverse to that of 
the general trustee. P C Ambalavana t'ANDAKA 
Savnidhi Avebgal V Mbbvakshi Sonoarbswakal 
Dbvastanam op Maddba, 18 a. L. j. 59^ 2 U. P, L. 
E. P C ' 95: 39 M. L, J. 60; 28 M. L. T. 83; 12 L. W. 
912; 43 M ?5 C. W N. 1 730 

Res JUdI Catd— Law, wrong application of, 
whether arrests rule of res judicata. 

The fact that in a previons snit the law was 
wronvlv applied to a particular state of facts, does 
not provent the operation of tho rule of res judicata 
in a subsequent suit where these facts oome into 
issue therein UP ^ R UiFATV. Barkat-dx.Nisa, 

2 U P L R. BE 66 983 

- Previons suit, dismissal of, effect of. See 
Partition 610 

Revisfon — Limitation, plea of, not taken in trial 
Court, whether can be taken in High Court -Plea 
denendim onevii^enr-e -Procedure—Remand 
The fact that a defondant omits to plead limi¬ 
tation in the trial flonrt, would not estop him from 
taking the plea in revision before tho High f^ourt. 
If such plea depends upon evidence, the proper 
course is to remand the case for re-trial A Firm 
Dbbi Din-Bhaowan Din v. Firm Saekar and Co, 

2 U P L E. A) 143 513 

Sanction to prosecute! refusal to giant 

by trinl Court—Sessions -lodge, interference by, 
when justified. See Criminal Pbocbddbb CeoB 

3 660 

Scotch Law—Hol''graph writing without 
witnesses, whether Will. See Will 683 

Se/iarate C3SeS decided by OTxe judgment— 
Apoeals, separate, whether necessary—Procedure 
Where two separate oases are finally decided 
and disposed of in one judgment, two separate 
appeals should be filed L Devi Ditta Mal v. 
Official Liquidator, Amritsar Bane Ltd., 1 L- .368 

69 

Settlement reCOrdSf value of, as evidence 
of title or possession See Hindu Law -Joint 
FAMILY 306 

Settlement Of Oudh after Mutiny, 

entries in, whether recognised existing rights or 
constituted a fresh root of title. See Hindu 
Law—-Toint family 306 

Sind Encumbered Estates Act (XX 

Of 1896), S. 28 — Hindu female, purchase 
fiom Presumption as to limited interest, whether 
arises in case of Muhommadan zominder—Estoppel 
Person taking ac'tve part in bringing about sale, 
whether estopped fmm challenging it—Purchase 
in gor>d faith Improvements by purchaser—Com~ 
pensation, purchaser, iohether entitled to—Transfer 
of Property Act (IV of 1882^, s. 61—Good faith, 
what constitutes, 

The rule that a pnrohaaer from a Hindu female 
must be presumed to know that he is dealing with 
;i person who has only a limited interest, does not 
arise in tho ease of a Muhammadan ze/niadar who 
Imt for tho operation of section 28 of the Sind 
Encumbered Estates Act, would have been the 
n'isolute owner of tho property. 

There is no estoppel agiinst a person challenging 
ft -{-il.* morely because he took an active part in 
Liniigiiig a'uat thosale, was present at the execu¬ 
tion of tlio document, and who, at the time, roprs^ 
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Sind EncumUered Estates Act 

—€ODOld< 

sented that no claims of his would affect the vendee’s 

Where a purchaser of immoveable property, under 
the honest belief that he is the absolute owner 
thereof, undertakes permanent improvements on 
tbrp?oWrty. he is in enquity ^/titled tocompeu. 
sation for the improvements made by him, the 
sale being annulled on the ground that the vendor 
had only a limited interest in the 

could not convey an absolute title, but he is liable 

for mesne profits from the date his PO®s®8sion 
became wrongful,!. e.,from the date of the death of 

What constitutes “good faith” within the rneaning 
of section .51 of the Transfer of Property Act is a 
question of fact, and a person may act m ^ P 

even if he acts under a mistake of law, or is negli¬ 
gent in investigating title Whether there is gwd 
faith or not must depend upon the ® p 

case. S SHAHiB-UD-DlN V VOHIDBUI, 14 8. U^R 

Sind Frontier Regulation (III of 

^ i SS. 17* 20. 2^—Secuniy for good 

tehaviou'r, order for- lUvUion Judicial f^om- 
miesioner, j>ower of, tointerfere-Criminal Procedure 

Code r 0 /ISftft), s "3 1. _ 

The Court of the .ludicial Commissioner of Rind 

has no jurisdiction, either by express 
hv necessarv implication, to interfere in revision 
wUh an ordL made by a District vlagistrate under 
rection8 20 (») and 24 >1* of the bind Frontier 

Regulation requiring a person 

for good behaviour. S Bhawal Khan n. Emperor 
13 S. L.R. 2l6;2l Cr. U R 613 763 

Sneclf ic performance of contract of mie, 

■iuU for - Posseenion, whether ran be decreed 

tor Bpociao porroro,ance f^ 
for sale of land, it is open to the plaintiff to loin 
hia nraver for specific performance a claim 
Tor dXe?rot poBBeBsio, upIobb the contract ex. 
preBB ?7 disentitloB him to such relmt. Pat 

DEONlNDiN PB.SAD SlNOH V J*''',' ,9, 

3 U;IP. L.T.325;2U. P.L.B. <Pat, 108. (19-0 


Soeclfic Relief Act (I of 1877), s. 42 

^^-DTclarution, suit for, by reversioner of lunatic that 
certain property acquired by defendant belongs 
Intiaiic of. ^ - 1 *,• 

ieu tby tbo immediate reversioner of a l^unatic 

tlAolM-ation that a mortgage acquired by the 
for a dec lunatic's estate in his own name be- 

manager of J maintainable. L ViR Singh 

V. HabbA M 42—Declarafiou, suit for-Persons 
~‘ZZZItS.\o deny title—Defendants acting in concert, 
\lZh tu dcno!deny plaintif. title, elect of-TMe 

eat^Ushed—Possession, presumption as to. 

In ft suit brought for the purpose of obtaining a 
i«r«Hnn that the defendants were the plaintiff s 
"'i.t aS for nn injunction .gainst certain of thorn 
^straining them from interfering with any rights 
nlai^ntiff for the services of these riaya, it 
was found that although some of the defendants 
had not made an overt denial of the plaintiffs 
r^hts. yet they wore acting in copcert and sympa- 


Speclflc Relief Act—oonoia. 

thy with those who had and that all the defendanta. 

were acting in collusion: . , • j 

Held, that the whole body of defenfents wert 

persons interested to deny the 

within the meaning of section 42 of the Speoifio 

K^liof ACtr« I « 

Where in a suit relating to land the plwntifl g 

title and possession within limitation is ohallenged, 
and he establishes his title by parchwe, the pw- 
sumption, in the absence of evidence to the contra^,- 
is that he was in possession up to the of the 

suit. O JANKl SAB*N V ,“^“'720 

Sadiq. 7 0 L J 268 2 U P L R -J C.' 106 7ZU 

—S. 54 —suit for—Injunction, 
when can be granted. 

Where a suit is in essence one for a 
injonotion with prayers for declarations auoilla^ 
thireto, the plaintiff must establish that the injuM- 
tion is required to prevent the breach 
tion, and unless he does so, the iriiunoiion olmmed 

cannot be granted. 

efficaoions reUef can be obtwned by any oiher 

usual mode ef proceedings 783 571 

dotal 11 POOBAN moll; 31 0 L.J. 2B?f 47 0. 733 5/I 
-I—S. M-Joint Hindu famtly-IniunfM 
at instance of one member to restrain others from 

Ce1rnmOTPc?r InM n^t « 

«rln'“ of"f ?n. ^ 

^“nTprior suit for partition ^y 

ft decree was passed in accordance with the uvraT 
LoSg.to ft aemse plmutiftt were tore^mmn 

period the la the P^nt- 

either amicably or Xr the six 

iffsdid notgivaposseBBion possession, 

years, defendants attempted ?vg Orimi- 

There were possession proceedings un 

nal' rooedore 9°*^®.’r^®”'"fPSrronrt Plaintiffs 
to establish their right in a Oivi - '^atraining 
, filed the present suit for restraining 

defendants from entering on the lands. the 

t Beld, that as the parties ^®/® "/ete of the 

status quo Tere not entitled 

t prior decree and the not 

to sole possession, the auit for 1 j UAnATANA 

■ iiSvl wiSirrte 

tnerlyt,,. >} " 

t prope.ties ’V^“^®4ndOT’”*^^hi 

B ihe doe pe.fofmanoe by the Ten 

8 covenants, need not be irfaBtru. 

as a mortgage, as the sale-deed is not an instru 


amsAL imx. 


*1(69 


Yol. IiVl] 

Stain p: Act— ooncid, 

inent oompriaiug or relatiog to diatinot matters 
within the meaning of aeotion 6 of the Stamp Act. 
in SbCBBIART to THB OOHMIBBIONSB, SALT AMD 
BKABi, In re, (1920) U. W. N. 247} 43 M. 365; 38 
A. M. L. J. 606 154 

I—^ 3, 35 - Unstamped document, validation 

o/—OnjtTwZ not forthcominff, effect of-^Document 
Zoaf, contents of, proof of —OraZ evidence, admissibu 
lity of. 

The procedure for validating unstamped instru¬ 
ments prescribed by Chapter IV of the Stamp Act 
bw.H no application to an instrument the original 
of which is lost and is not forthcoming, as under 
section 35 of the Act it is only an original unstamp¬ 
ed instrument which can be validated by payment 
of stamp ducy and penalty. 

Where the original of an instrument is not forth¬ 
coming, oral evidence to prove its contents is in¬ 
admissible. N Pbntayya V. Keshobao, 15 N. L. K. 

68 249 

Succession Act (Xori865)iS. 160, 

applicability of. 

The principle ennnoiated in section 160 of the 
Succession Act cannot apply when a contrary 
intention appears in the document. C Rajlaehi 
Dbbya V Sarola Sundari Dbbta 803 

Succession Certificate Act (VII of 

1839), s. 4(a) ’—Plea that suit not rnaintaiiiable, 

ioithout production of succession certi^atc—Pro* 
cedure—Court, duty of. 

Where a defend int raises the plea that the suit 
is not maintain ible without the productieu of a 
euccession certifuito, the Court ought not to dismiss 
the suit without giving the plaintiff an opportunity 
of obtaining the necessary certificate and filling it. 
A -iAWiD ALI SllAB V KaMLAPAT KaI, 13 A. h J. 
614 641 

- s. 18. cIs. (d), (e) —Succession certi¬ 
ficate, grant of, in respect of entire debt —Partial 
revocation or modification, when can be ordered. 

If a certificate has once been granted in respect 
of an entire debt, and it becomes apparent to the 
Court that circuinstauces have subsequeutly changed 
so as to bring into operation clause (<i;, or (c), or 
both, of section 18 of Act Til ofl8H', it isopen 
to the Court to pass orders having the effect of a 
partial revocation of the succession certificate once 
granted, or to modify the terms of that grunt in 
such manner as the interests of justice may eoem 
to require. A Sbarif-un Nissa v Masoom Ali. 2 
U. P. L tt lA* 57; »8 A L, J H14; 42 A -^1 380 

-s. 19 —Order granting ceriifirate—Appeil, 

\rhether lies ^Rented g, proper 
Uoder section of the Suoceesion Certilicato 
A.ot^ an appeal lies from an order gruntin? a certi¬ 
ficate, and it is not absolutely incuroboD*' on the 
appellant to move tho Court ^raotiot^ tho corti icato 
torevokeit A Hadhs Lat. v, Btvoo, 1^ A. i». J. 
fti)P:2U. P. L R (AJ 215; 42 A 512 ISJ 

Suit agatn^tlegal represent itive ol — 

Assets, extent of, proof ol, whether !■'>/. 

In a suit aK^^iust tho legal roproc^eiitucivo i}( a 
debtor, the plaintiff is ontitlod to a docr'O if lio 
proves that any assets beloia^ing to the decitascHl 
debtor exist. He is not bound to prove tho oxtent nf 
such assets. N SiiRor^tt v. CijiNnrii QQZ 


Suits Valuation Act (Vll of 1887), 

S> I I • applicability of. See VALtTATiON or Suit 

762 

Si I I « applicability of—Undervaluation of 
relief as to injunction—Value fired by rules— 
Jurisdiction. 

Section 11 of the Sui^s Taluattcn Act applies 
only where the valuation of the suit depends on the 
discretion of the parties or the Court and is not ap¬ 
plicable when the valuation is fixed by rules having 
the force of law. 

Plaintiff sued for possession of a vacant site and 
for perpetual injuaction, to tho effect that the defend- 
auts should not prevent him from building a house 
thereon 9e valued his relief for possession at 
Ss. 50 and that for injunction at Rs. 10. The tdnneif, 
2nd Class, having decreed the claim in part, both 
parties appealed to the Senior Sobordinate Judge, who 
modified the decree without any objection being 
raised as to jurisdiction. Defendants filed a second 
appeal to the High Court ou the ground of under¬ 
valuation of the reliof as to injunction and of the 
want of jurisdiction of_ the Senior Subordinate 
Judge: 

Held, (1) that section 11 of the Saits Valuation 
Act did not cure the defect, as the valuation of the 
suit did not depend entirely on the discretion of the 
di-feudantsbut was fixed by the rules of the Court; 

(2) that tho order of the lower Appellate Court 
was defective, having been passed without jurisdic¬ 
tion. L Muhammad SiiAB t’. Abdullah Shai 918 
TalalJ baki papers, evidentiary value of. 
h'ec Evidencs Act, 8. 32 (2i 38 

Trade —General rule of law — Defendant, 

whether can be restrained from carrying on hu^i/irs 
in his own name — Injunction. 

No unc may use a name in such a way as to be 
calculated to lead the public to believe that the 
business carried on by him is the business of some 
other person with whom the name has come to bo 
associated. 

Tho t.'ourt ought not to re-train a man from 
carrying on business iu his own name simply 
because there are other people who are doing the 
same and who will be injured by what he is doing, 
it must appear that the person who is carrying on 
the business in bis own name is doing it in suoli 
a way us to puss off his goods as the goods of some 
body else. 

Where, therefore, tho defendant was carrying on 
businosa in his own name which also happened to 
bo tho name of tho plaititiff: . 

/h.-/d, that the dofundunt could not bo lestrainod 
from using hie own uamo. L Uberoi LimiTKO r. 

KiRP.AL SlNtlH 709 

Transfer of Property Act (iV of 

1 8 32)i 5 i —Hood faith, wk'it coniftitutcs. 

Whut constitutes “good faith" within the meaning 
of ion 51 of the Transfer of Property Act is a 
.juoaiion of fuct, ami a person may act in good faith 
evi ii if he ai ts uiidor u rn iatuke of law, or is negli- 
g.Mii in itivc.-f ig.aing lirlo Wliotliur tliero is good 
iuiih or not depend ii|>oii th<- fduls of each 

ensj. S aiiAUAB ui) Ujn u Tahii>uu.x, i4 8, L, H 

-- 492 

- Si o4— unreytatered, of immove¬ 
able propett j of the value of lie. 2U, admissibility of 
to yroie ii'iture of pQsscssxon. 
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.Transfer of Property Act^ntd,: ~ 

Defendant relied upon an unregistered sale^deed 
to prove a sale of an open site for Bs. 20. There 
was oral evidence of the delivery of the site in 
dispute: 

Beld, (1) that the sale-deed did not require regis¬ 
tration under the provisions of the Registration 
Act, but it created no title to the site by virtne of 
section 64 of the Transfer of Property Act; 

(i) that although inoperative as a conveyance, the 
sale-deed was admissible as evidence of the agree¬ 
ment in pursuance of which delivery of possession 
took place. N Harsalsi u. Bapo 332 

-Si ^S—Venodr and purchaser—Registered 

conveyan'^e — Non-payment of price—Suit hy vendee 
Jor possession, maintainability of — Decree, form of. 

A vendee of immoveable property under a 
registered deed of oonveyancei who has not paid the 
purchase-money of the property, can maintain a 
Buit for possession of the property without paying 
for it, or submitting to a decree for payment, or a 
condition attached to the decree as to the purchase- 
money which he had agreed to pay. IVl Yella 
Krishnamma V. Eotipalle Mali, 38 M. L. J. 4K7; 11 

L. W. 683} (J920) M. W. N. 380i 28 M. L. T. 8«: 43 

M. 712 530 

- s. 59 —Attestation of mortgage-deed— 

Execution by pardanashin lady—Proof. See 

Evidencb Act, s. 68 24-7 

-S. 59 - Attesting witness— Writer of docu¬ 
mentsigning as scribe, whether attesting witness. 

The writer of a document who signs it as scribe is 
not an attesting witness within the meaning of 
section 59 of the Transfer of Property Act He can 
only be an attesting witness if he subscribes the 
document as a witness. L B Chettv V . Po Mya, 12 
Bur. L. T. 261 945 

■ StQ'i—Mortgage—Redeinption—-Accessions, 

payment for. 

Where one of several mortgagees acquires tenancies 
wliile in possession and claims the cost of such 
acquisitions upon redemption, it is unnecessary, 
under section 63 of the Transfer of Property Act 
to invoke the doctrine of merger. The section does 
not require the accessions to have been made by 
the mortgagee by availing himself of his position 
as such, nor can it be urged that the acquisitions 
might have been made even if the mortgage had 
not been taken. N Ptarslal n. Pannalal t93 

-SS. 88, 89. See Limitation Act, 

ScB. I, Art. 181 563 

■ ■■■ Si 98— Mortgage, anomalous—Sale, mort¬ 
gagee, whether entitled to — Puisne tncumbranccr, 
right of, to pay off prior incumbrance- 
In considering the nature of a mortgage and the 
true conclusion to be drawn from its terms 
what has to be considered is the intention of the 
parties to be gathered from the terms of the instru¬ 
ment of mortgage If these show that the parties 
never contemplated a sale, the mortgagee has no 
right to a judicial sale. 

In the case of a prior incumbrance, it is always 
open to a puisne incumbrancer to pay off the prior 
ncumbrancer and the mortgagor, who has created 
both, has no interest or right to object. P C 
MADHO RAO t'. GOLAM MOHIUPDIN, 16 N. L. R. 134 


imo 


Transfer of Property 


: ' Si 106j i applioabilityiof; • Sie JiANDbOSD 

AND TENANT. [7 

Trespassers, rival, on- Government lind-r 


Revenue, payment of, effect- of — Title, superioriiff'tft 
As between two trespassers upon , land whioh'^B 
the property of Government, the-one who pays the 
Government revenue and is allowed to stay on‘the 
land has a title superior- to the one. who has m&de 
no such payment. L B Ton Aunq u Ma Hibz, 12 

Bur. L T . 935 

TrI I Oy J'Jry—"hai^e to Jury—fudge, duty 
of - Jury, function of—Burden of proof. SmEenaIt 
Code Act ILV oe IS60 . s. 411 a4J 


Trials, separate —Judgment, joint, legality of. 

In the case of two separate trials where the lai^ 
requires a judgment to be written in each, it iB' 
improper to record a single judgment. A Bhola 
Natb V Emperor, U Or. L. J. 4*2 Z?4 

• 4 

Trust, priuafe—Piainfifi' having no interest in trust 
property—Suit questioning ac^ of trustees,, wlifther 
■ maintainable. 

Unlike a public trust, the .acts of a trustee or a 
private trust cannot be impeaohed in a suit by a 
person who has no interest relating to the property 
of the trust. O Tahawwar Hosain v. Lachh^n 
Das, 7 O. L. .T 246 707 

Trusts Act (i» Of 1882), S. SS—Resu^ 

ing trust—Purchase in name of one peradn with 
money supplied by several, effect of. 

A resulting trust takes place where several per¬ 
sons jointly furnish the purchase-money and 
purchase is made iri the name of one of 
Naboar u. Nar4IN 3So 

Unstamped document, validation of— 
Original not forthcoming, effect of, See Stamp 
Act, s. 36 _ . 

U. P. Land Revenue Act ail or 

1901), SS. 3 (I), 4 (U) 

Tenancy Act II of l-iOl 1. s. 2 (4 —Sir land. statui 
of, whether affected by subsequent passing of Agra 
Jenancy Act—Interpretation of Statutes So far as 

may he", meaning of. . i. # m„v' 

Land which has once acquired the status or 
before the Agra Tenancy Act came into force 
lose its status by the passing of that Act and by ^e 
change of definition therein, if it does not satisfy 
the requirements of the new definition. 

A land is not‘W within the meaning of 
4 '12. bJ of the U P Land Revenue A-otifit wM 
not in a proprietor’s personal oultivation immediate- 
17 before the commencement of that Act , . 

In interpreting a Statute, where there is 
guity in the language used, it must be 
it stands, and a Court is not justified m 

whether the meaning ^ jTfhe 

used was what was m reality intended by 

Expression "so far as may be” in aeoWo^ 8 
(1) of the XJ. P. Laud Revenue Act or f®®^ ^ 

(4) of the 0. P. Tenancy Aot means . 

different intention appears from the ^or^og ® 

the Act itself” or Sflio- 

with the provisions of the Act _ ^ p r w 

QHULAM KouRI V. PfiRMBSHRI LaL, 2 U. • g-g 

(RR)IO ^ 


1 


Vil. LVIJ 


W^RAIj indbjc^indian oases. 
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Ui P. Land Revenue Act—conoid. 


110, III ^Partition proceedingB 


jl^nding^Suit in Civil Court to determine question 
ol title, whether competent—Jurisdiction of Civil 
loutt. 


'heire the partition of a Wllage is applied 
toand notices of the application are served on the 
paities under section 113 of the U. P. Land Reve* 
nui Act, and they have ample opportunity of 
niiing a claim to the land under section 1 11 of the 
Aet, but they fail to do so, and no reference is 
,made to the Civil Court for the purpose of having 
the question of title determined, nor does the 
partition Court decide any such question, the Civil 
CoQrt has no jurisdiction to entertain a suit for a 
declaration of ownership of a particular plot of 
’ land in the village. O Ratipali v. Buagwan Din, 
7 0.L. J. 479; 4 u. P. L. R t l. C ) 102 765 

Vakil preparing and presenting petition without 
anthority from his clients-^ Misconduct. See 
Lettebs Patent (All ) 501 

Valuation of suit —Objection as to correctness 
of valuation— Court, jurisdiction of, to decide ques¬ 
tion—J)eclaration, suit/or, value of — Appeal, second 
— Valuation, objection to—Saits Valuation Act 
(VII of lb87^, s. 1», applicahility of. 

Where a plaintiff puts a value, for the purpose 
of jariedictiun, upon the subject-matter of a suit, 
and an olfaction is taken to the corrodtnoss of snoh 
vald?^fc>0Q|. the has jurisdiotiua to decide the 

qneation, 


The value of a suit for a declaratory decree must, 
for the purpose of Juriadictiou, betaken to be the 
▼aloe of the property in respect of which the 
declaration is asked for. 


Where an objection |to valuation is taken in tlio 
pleadings, and again before issues are framed, aud 
again in'’tlio Appellate Coui-t, section 11 of tho 
Suits Valuation Act is no bar to the objection being 
taken and entertained in second appeal. Pat 
MoHiNi Mohan Missek v. Goub Cuanura Rai, 5 P. L. 
J. 397; 1 P. L. T. 390; 2 U. P. L. R ^Patj l’23 762 


Vendor t^nd purchaser—Registered 

conveyance—Non-payment of price—Suit by 
vendee for possession, maciitaiuability of—Decree, 
form of. See Transfer OF Propcrtv Act, s. 65 

530 

Wajib-ul-arz, entry in, consinicfion oj— 
Custom—IVidow, childless—Estate taken hy widoto, 
nature of. 


A wajib-ul-arz purporting to record a custom 
prevailing in the family of tho proprietors of a 
particular village contained an express direction 
that a childless widow can hold the property of 
her husband for hor life to the exclusion of the 
>#heirs of her husband who got it after her death. 
On a question arising as to whether the widow had 
powers of alienation: 

Held, that the widow took a life-estate lueroW 
and oonsequently bud no power of alienation. O 
Hafizoddin V. Mobasah Ali, 70. L. J 2i.2 6d9 

entry in, constructian o/—Hissadar qaribi, 


whether denotes blood relation. 


Wajib-ul-arz- conoid. 


The expression ^^hissadar qaribi" in a wajib-ul-arz 
does not necessarily indicate a blood relation. A 
Bhagwan Das v. Tkj Rau 148 


■ , entry in, not stating facts, value of. See 
Custom—Pre-emption 73 


Will, construction of—Intention of testator—Estates 
taken by devisees. 

A testator by his Will gave full ma^t&t rights in 
his estate to his sons and grandsons, but placed 
certain restrictions on their powers of alienation, 
and the question was what was the interest the 
sons got under the Will: 

Held, that upon a oonstruotion of the Will as a 
whole the intention of the testator was to grant an 
absolute interest to the sons and grandsons C 
Girinoka Chandra Sen v. Mahbsh Ram Deb 170 


Probate—District Judge, order of, holding that 


objector has no locuBatundi—Appeal, whether lies— 
Bevision—Civil Procedure Code Act {V of 19081, 
8. 1 16 —Hindu Law —Dayabhaga —Person interested, 
right of, to oppose application hy stranger for 
Probate. 

An order by a District Judge, holding that the 
objector to the grant of Probate of a Will has no 
locus standi to object and that the applicant is 
entitled to Probate on proof of the Will in common 
form, is not open to appeal but the order can be 
revised by the High Court upon an application made 
to it under section li6 of the Civil Procedure Code. 

Where a person applying for Probate of the Will 
of a Hindu governed by the Dayabhaga School of 
Hindu Law is a stranger to the family of the 
deceased testator, a person having some sort of 
relationship with the family of the deceased has 
some interest to appear and oppose the application 
fur Probate aud is, consequently, entitled to be 
present at the hearing of tho application. C 
Raduaraman Choudhori u. Gopal Chandra, 31 0. 
L. J. 81; 24 0. W. N. 3l6 |22 


Scotch Law—Holograph xoriting withotit 


witnesses, whether Will. 

A liologniph writing proved to be in tho haudwrit. 

ingof a person who ao the time of his death was a 
domiciled Suutchmau, constitutes a valid V7ili accord- 
ing to Scotch Law, ovon though there are ao 
witnesses to such writing A Macintybe, In the 
goods of, 17 A. L. J. J447; 41 A. 248 


Workman’sBreachof Contrajct Act 

(Xlll of 18593, SS. 2, 3 —Loan disguised an 
advance—Breach of contract—Workman, whether 
liable 

However carefully it may .be sought to disguise 
tho fact that an advance is really a loan, the Work¬ 
man’s Breach of Contract Act would not aj)ply to 
such a case. 

8. received Rs, .30 from tho lirm of/f. in advance 
and agreed to work in their factory. Rs; 2 were to be 
deducted from bis monthly wages to make up the 
money received in advanco. Not having fuldlied tho 
terms of the agrooment, ho was prosecuted under Act 
XIII ofl869: 

Held, that tho advanco was really a loan amd, there¬ 
fore, tho Act did not apply. L Sandhi u. Kn ^ 
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